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	The Confidentiality Agreement must be signed to enable the release of pricing information

relating to the EFA Contractors’ Framework 



This CONFIDENTIALITY AGREEMENT is made on

BETWEEN:
(1) The Secretary of State for Education  of Sanctuary Buildings, Great Smith Street, London SW1P 3BT(the "Authority"); and

(2) [Framework User] of ♦ (Address and registered number of Framework User) (the “Framework User”); 
BACKGROUND
A. The EFA is an executive agency of the DfE.  The EFA is the DfE’s delivery agency for funding and compliance, which includes supporting the delivery of building and maintenance programmes for schools, academies, free schools and sixth-form colleges.  Further background to the EFA and DfE can be found at http://www.education.gov.uk/aboutdfe/executiveagencies/efa.  The Authority is the legal contracting entity for the DfE and the EFA.
B. Due to the expiry of the Partnerships for Schools National Contractors Framework on 11 November 2013, the Authority (through the EFA) published a Contract Notice for the procurement of the Framework.  The Authority appointed 9 Panel Members to the Framework for Sector North for a term of four years from 14 November 2013.

C.  The Framework User has entered into an Access Agreement dated [        ] pursuant to its powers contained in [its Articles of Association, the Funding Agreement entered into with the Authority, and the Academies Act 2010
] [section 1 of the Localism Act 2011, section 2 of the Local Government Act 2000, section 14 of the Education Act 1996, section 22 of the Schools Standards and Framework Act 1998 and section 111 of the Local Government Act 1972
] in order to enable investment in certain educational services and facilities for which it is responsible.

D. During the procurement of the Framework, the Panel Members made tender submissions to the Authority which detailed the Panel Members response to the Invitation to Tender. These tender submissions included the Elemental Rates.
E. During the Local Competition, the Framework User will expect to receive fully priced detailed designs from the bidding Panel Members.  The Framework requires the Panel Members to price each school project they bid for under the Local Competition, in accordance with the Elemental Rates.  The provision of the Panel Member Information by the Authority to the Framework User is intended to allow the Framework User to check, interrogate and verify that the bidding Panel Members have priced their (Local Competition) tender submissions in accordance with the Elemental Rates.
F. This Confidentiality Agreement obliges the Framework User to keep the Panel Member Information confidential and establishes the parties’ respective obligations and commitments to each other. 

1. Interpretation
1.1. In this Confidentiality Agreement, the following expressions have the following meaning:

	“Approved Purpose”
	means the assessment of  detailed design and pricing submissions from any Panel Members shortlisted in accordance with the Local Competition process;

	“Design and Build Contract”
	means the Design and Build Contracts as set out in Schedule 3 of the Framework Agreement;

	“DfE”
	means the Department for Education;

	“EFA”
	means the Education Funding Agency which is an executive agency of the DfE (the legal entity for which is the Authority);

	“Elemental Rates”
	means the elemental pricing information submitted by the Panel Members during the tender stage of the Framework for undertaking a new build model primary, school, a new build secondary school, as well as pricing relating to sample refurbishment projects;

	“Framework”
	means the Framework dated 14 November 2013 for Sector North entered into between the Authority and each of the Panel Members and procured pursuant to a Contract Notice published on  23 April 2013 in the Official Journal of the European Union under reference  2013/S 079-132773;

	“Framework Guidance”
	means the document issued by the EFA entitled “Contractors Framework – The Local Competition – Guidance for Framework Users and Panel Members” as amended from time to time;

	“Local Competition”
	means the mini-competition process under the Framework as set out in the Framework Guidance and the Framework agreement. 


	“Panel Members”
	means the Panel Members on the Framework for Sector North as follows:

Balfour Beatty Group Plc
BAM Construction Limited

Bowmer & Kirkland Limited
Carillion Construction Limited

Galliford Try Construction Limited
Kier 

Sir Robert McAlpine Limited

Thomas Vale Construction Plc

Wates Construction Limited



	“Panel Member Information”
	means the Elemental Rates and other information provided by the Panel Members during the tender process for the Framework and disclosed (whether in writing, orally or by other means and whether directly or indirectly) by the Authority (or by any employee, director, officer, adviser, agent or other third party on behalf of the Authority) to the Framework User (or to any partner, employee, director, officer, adviser, agent or other third party on behalf of Framework User);

	“PITT”
	means the preliminary invitation to tender, being the first stage of the Local Competition process;

	“Restricted Procedure”
	means the Restricted Procedure as set out in Regulation 16 of the Public Contracts Regulations 2006.


1.2
In this Agreement, unless the context otherwise requires, words importing a gender include every gender, references to the singular include the plural and vice versa and words denoting persons include individuals and bodies corporate, governments, governmental bodies, authorities, agencies, partnerships, unincorporated associations and other bodies and vice versa. 

1.3
The EFA carried out the procurement exercise for the Framework and manages the operation of the Framework on behalf of the DfE.  Therefore references to the Authority are deemed to include the EFA and the DfE.

Confidentiality Undertaking

2 For the avoidance of doubt, the Framework User hereby agrees that the Authority shall not be obliged to release the Panel Member Information to it until the Framework User has completed the PITT stage of the Local Competition and shortlisted 2 Panel Members to proceed with. The Framework User shall inform the Authority of the identity of the shortlisted Panel Members invited to respond to the invitation to tender in the Local Competition.
3 In consideration of the disclosure of the Panel Member Information by the Authority to the Framework User, the Framework User agrees to hold the Panel Member Information in strict confidence, to use the same only for the Approved Purpose and not to disclose all or any part thereof to any other person except as provided in Clause 3 hereof without the prior written consent of the Authority. The foregoing restrictions on disclosures shall not apply to Panel Member Information which:

(i) is already in the possession of the Framework User, other than through prior disclosure by the Authority;

(ii) subsequently and lawfully comes into the Framework User’s possession without restriction on disclosure or an obligation of confidence;

(iii) is independently developed by the Framework User;

(iv) is now in the public domain or hereafter comes into the public domain other than by breach of this Agreement; or

(v) is required to be disclosed by the Framework User under applicable law, order, decree, regulation or rule which is made or promulgated by a recognised court or authority of competent jurisdiction.  (In which case, written notice shall be given to the Authority as soon as reasonably practicable prior to or after disclosure where such notice is lawful).

4 The Framework User may disclose the Panel Member Information to those members, employees, consultants, directors and officers of the Framework User or of its branches, affiliates, professional advisers and bankers who reasonably require the same for the Approved Purpose (but not otherwise), each of whom shall have been under confidentiality obligations no less onerous than those contained within this Agreement and shall be obliged to treat the same as confidential in the same manner and to the same extent as provided herein (which the Framework User agrees to procure).
5 Upon a written request from the Authority to the Framework User, subject to Clause 6 and subject to any legal or regulatory requirements of the Framework User, the Framework User shall promptly retrieve all Panel Member Information disseminated to persons pursuant to Clause 4 hereof and still in existence and return to the Authority all such Panel Member Information disclosed hereunder to the Framework User and persons under Clause 4, including all copies thereof.
6 The Authority makes no representations or warranties express or implied, regarding the completeness, quality, or accuracy of the Panel Member Information and the Framework User hereby agrees that the Authority shall have no responsibility or liability for any loss or damage or claim of whatever nature resulting from use of, or reliance on, the Panel Member Information.
7 The Framework User hereby undertakes to utilise the Panel Member Information solely for the Approved Purpose. 
8 For the avoidance of doubt, no announcement or disclosure shall be made with regard to this Agreement by the Framework User without the express prior written consent of the Authority unless such announcement is required by any law, any order of a court of competent jurisdiction or any duly authorised and competent regulatory body and then only if the Authority is first advised in writing of the nature of the requirement and details of the announcement. 
9 No failure or delay in exercising any power or right under this Agreement or other relevant law or partial exercise thereof shall operate as a waiver of that right or power or prelude the further exercise of that or any other right power.
10 The Framework User shall indemnify and hold harmless the Authority, its employees, officers from and against all liability for any loss that may arise from third party actions, claims or demands including costs, charges and expenses (including legal expenses on an indemnity basis) arising from the Framework User’s breach of this Agreement.

11 The Framework User acknowledges that in all the circumstances, damages may not afford an adequate remedy to the Authority in the event of breach of this Agreement.  The Framework User recognises that the Authority shall be entitled to seek injunctions, orders for specific performance or other equitable relief in the event of any actual or anticipated breach of the terms of this Agreement.
12 This Agreement shall be governed by and construed in accordance with the laws of England and Wales and the courts of England and Wales shall have exclusive jurisdiction to determine any dispute which may arise out of or in connection with this Confidentiality Agreement.
13 Each party shall be responsible for paying its own costs and expenses incurred in connection with the negotiation, preparation and execution of this Confidentiality Agreement.
	Signed on behalf of the AUTHORITY by:

EFA Director of Capital
	Signed on behalf of the [FRAMEWORK USER] by:

[Authorised Signatory]



� This is only to be used where the Framework User is an academy trust.


� This paragraph will need to be amended as appropriate depending on the status of the Framework User.
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