HM Revenue
& Customs

Promoters of Tax Avoidance Schemes and DOTAS

Who is likely to be affected?

The measure will affect promoters who are monitored under the measure, the intermediaries
that continue to represent the promoter after the monitoring has commenced and clients
using the monitored promoter’s products.

General description of the measure

The measure will allow HMRC to issue conduct notices to promoters and monitor promoters
who breach a conduct notice. Monitored promoters will be subject to new information powers
and penalties which will also apply to intermediaries that continue to represent them after the
monitoring commences. The monitored promoter will be named by HMRC (the naming
details will include information on why the conduct notice was breached) and required to
inform its clients that it is being monitored by HMRC. Clients of monitored promoters will
also be subject to certain obligations (which have a penalty for non-compliance) and
extended time limits for assessments. The measure also includes a new requirement under
the Disclosure of Tax Avoidance Schemes (DOTAS) for further information to be provided by
a promoter when requested by HMRC.

Policy objective

The measure is part of the Government’s strategic response to avoidance and is to deter the
use of avoidance schemes through influencing the behaviour of promoters, their
intermediaries and clients. It is aimed at changing the behaviour of promoters of tax
avoidance who potentially could be monitored. A monitored promoter will be subject to new
information powers so HMRC obtains better information about their products and clients and
can use that information to target its compliance work in combating avoidance. Naming a
monitored promoter should deter intermediaries from acting for them and clients and
potential clients from using their products. Including the reason the conduct notice was
breached will also act to inform clients and potential clients of the risks posed by using the
promoter's schemes. The DOTAS aspects of the measure are to ensure that HMRC has
adequate information to allow it to analyse schemes disclosed under DOTAS.

Background to the measure
This measure was announced in Budget 2013.

A consultation called Raising the Stakes on Tax Avoidance ran from 12 August until 4
October 2013.

Detailed proposal
Operative date

The measure will have effect from the date that Finance Bill 2014 receives Royal Assent.
It will allow promoters to be monitored after that date.

Current law

Currently there are obligations on promoters of avoidance schemes to provide details of
their schemes under the Disclosure of Tax Avoidance Scheme (DOTAS) rules in Part 7 of
Finance Act 2004. DOTAS operates by using certain criteria, known as “hallmarks” to
identify the schemes that need to be disclosed to HMRC. Some hallmarks are generic others



are specific to particular taxes. If a scheme is discloseable then the promoter has to provide
HMRC with information on the avoidance scheme and their clients that have used that
scheme.

Proposed revisions

Firstly, the measure allows HMRC to request further information on schemes disclosed
under DOTAS in addition to the information already disclosed. Secondly, legislation will be
introduced to tackle the behaviour of certain promoters. A promoter who triggers a threshold
condition may be issued with a conduct notice with a period of up to two years. Breach of the
conduct notice may lead to the promoter being monitored by HMRC. The monitored
promoter will have a right of appeal against the monitoring notice. A monitored promoter will
be subject to specific information powers and penalties for non-compliance of up to £1
million. In addition HMRC will have the power to name the monitored promoter and require it
to inform its intermediaries and clients. The naming details will include information on why
the conduct notice was breached. A higher standard for the defences of reasonable excuse
and reasonable care will apply to the monitored promoter.

Intermediaries who continue to act for a monitored promoter will be subject to the same
information powers and penalties. Clients of a monitored promoter will be supplied by the
monitored promoter with a reference number that they have to report to HMRC so that the
clients can be identified and compliance action by HMRC accurately targeted. Clients of a
monitored prompter will also be subject to an extended assessing period of 20 years if any
tax is lost because they fail to pass on the reference number and a penalty. The measure
will be introduced in Finance Bill 2014.

Summary of impacts

Exchequer 2013-14 2014-15 2015-16 2016-17 2017-18
impact (Em) nil +5 +35 +35 +35
These figures are set out in Table 2.1 of Budget 2013 and have been
certified by the Office of Budget Responsibility. More details can be found
in the policy costings document published alongside Budget 2013.
Economic The measure is not expected to have any significant economic impacts.
impact
Impact on The measure will mainly impact on those individuals who are, or work for,
individuals designated promoters.
and There may also be an impact on the users of avoidance schemes.
households Individuals who use avoidance schemes will generally be higher rate
taxpayers.
Equalities HMRC does not hold information about the projected characteristics of
impacts designated promoters but there is no reason to suppose that there is any
particular equality impact.
It is not expected that the measure would impact adversely or
disproportionately on equality groups.
Impact on HMRC estimates that there are approximately 20 businesses that
business potentially could be designated. The measure is to encourage behavioural
including civil | change and so some businesses will not incur any additional compliance
society or administrative costs under this measure.
organisations It will impose some additional reporting obligations on those firms subject
to the information powers. For the businesses affected it is expected that
the impact will be negligible.




Operational Dealing with the additional information and reporting of information will
impact (Em) have negligible impact on HMRC.

(HMRC or
other)

Other impacts | Small and Micro-Business assessment (SMBA): businesses of any size
develop market and use tax avoidance schemes. We expect this
measure will have little, if any impact on small businesses either in
absolute terms (considering the overall effect on them) or in relative terms
(considering the effect on specific businesses).

Other impacts have been considered and none have been identified.

Monitoring and evaluation

The measure will be monitored using information collected from the limited population of
designated promoters and their users.

Further advice

If you have any questions about this change, please contact Lesley Hamilton on 03000
585670 (email: lesley.hamilton@hmrc.gsi.gov.uk).



Consultation draft

W=

O 0 N O\ U1

10
11
12
13
14
15
16

17
18
19
20

CONTENTS

PART 1

PROMOTERS OF TAX AVOIDANCE SCHEMES

Introduction

Meaning of “relevant proposal” and “relevant arrangements”
Meaning of “promoter”

Meaning of “intermediary”

Meaning of “client”

Conduct notices

Duty to give conduct notice

Contents of a conduct notice

Section 6: supplementary

Amendment or withdrawal of conduct notice
Duration of conduct notice

Monitoring notices: procedure and publication

Monitoring notices

Appeal against monitoring notice

Withdrawal of monitoring notice

Notification of determination under section 12
Appeal against refusal to withdraw monitoring notice
Publication by HMRC

Publication by promoter

Allocation and distribution of promoter reference number

Monitored promoter to be given reference number
Duty of monitored promoter to notify clients of number
Duty to notify others of number

Duty of persons to notify the Commissioners



ii

Consultation draft

21
22
23
24
25
26
27
28
29
30

31

32
33
34
35
36
37

38
39

Obtaining information and documents

Meaning of “monitored proposal” and “monitored arrangements”

Power to obtain information and documents

Tribunal approval for certain uses of power under section 22

Ongoing duty to provide information following HMRC notice

Duty of person dealing with monitored promoter outside United Kingdom
Duty to provide information about clients

Enquiry following provision of client information

Information required for monitoring compliance with conduct notice
Failure to provide information: application to tribunal

Duty of client to provide information to promoter

Obtaining information and documents: appeals

Appeals against notices imposing information etc requirements

Obtaining information and documents: supplementary

Form and manner of providing information
Production of documents: compliance
Exception for certain documents or information
Limitation on duty to produce documents
Legal professional privilege

Confidentiality

Supplemental

Regulations under this Part
Interpretation of this Part

Schedule 1 — The threshold conditions



Consultation draft 1
Part 1 — Promoters of tax avoidance schemes

PART 1

PROMOTERS OF TAX AVOIDANCE SCHEMES
Introduction

1 Meaning of “relevant proposal” and “relevant arrangements”

(1) “Relevant proposal” means a proposal for arrangements which (if entered into)
would be relevant arrangements (whether the proposal relates to a particular
person or to any person who may seek to take advantage of it).

(2) Arrangements are “relevant arrangements” if they —

(@) enable, or might be expected to enable, any person to obtain a tax
advantage, and

(b) the main benefit, or one of the main benefits, that might be expected to
arise from the arrangements is the obtaining of that advantage.

(3) “Tax advantage” includes—
(@) relief or increased relief from tax,

(b) repayment or increased repayment of tax,
(c) avoidance or reduction of a charge to tax or an assessment to tax,
(d) avoidance of a possible assessment to tax,

)

(e) deferral of a payment of tax or advancement of a repayment of tax, and
(f) avoidance of an obligation to deduct or account for tax.

(4) “Arrangements” includes any agreement, scheme, arrangement or
understanding of any kind, whether or not legally enforceable, involving a
single transaction or two or more transactions.

2 Meaning of “promoter”

1) “Promoter” means a person who is a promoter —
p p
(@) inrelation to a relevant proposal (see subsection (2)), or
(b) inrelation to relevant arrangements (see subsection (4)).

(2) A person (“P”) is a promoter in relation to a relevant proposal at any time when
P meets any of the conditions in subsection (3).

(3) The conditions are that, in the course of a business P —
(@) is to any extent responsible for the design of the proposed
arrangements;
(b) makes, or has made, a firm approach to another person (“C”) in relation
to the relevant proposal with a view to P making the proposal available
for implementation by C or another person;
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(1)

() makes, or has made, the relevant proposal available for
implementation by other persons.

A person is a promoter in relation to relevant arrangements at any time when
it meets either of the following conditions —
(a) the personis, by virtue of subsection (3)(b) or (c), a promoter in relation
to a relevant proposal which is implemented by the arrangements;
(b) the person is responsible to any extent for the design, organisation or
management of the arrangements in the course of a business.

For the purposes of this Part a person makes a firm approach to another person
in relation to a relevant proposal if —

(@) the person communicates information about the relevant proposal to
the other person at a time when the proposed arrangements have been
substantially designed,

(b) the communication is made with a view to that other person or any
other person entering into transactions forming part of the proposed
arrangements, and

(c) the information communicated includes an explanation of the tax
advantage that might be expected to be obtained from the proposed
arrangements.

For the purposes of subsection (5) proposed arrangements have been
substantially designed at any time if by that time the nature of the transactions
to form part of them has been sufficiently developed for it to be reasonable to
believe that a person who wished to obtain the tax advantage mentioned in
subsection (5)(c) might enter into—

(@) transactions of the nature developed, or

(b) transactions not substantially different from transactions of that nature.

Meaning of “intermediary”

For the purposes of this Part a person is an intermediary in relation to a
relevant proposal if —

(@) that person communicates information about the relevant proposal to
another person in the course of a business,

(b) the communication is made with a view to that other person, or any
other person, entering into transactions forming part of the proposed
arrangements, and

(c) that person is not a promoter in relation to the relevant proposal.

Meaning of “client”

For the purposes of this Part, a person is a client at a particular time —

(@) in relation to a promoter of a relevant proposal if, at that time, the
person is a person to whom the promoter provides services in
connection with the proposal,

(b) in relation to a promoter of relevant arrangements if, at that time, the
person is a person to whom the promoter provides services in
connection with the arrangements, or

(c) inrelation to a person who is an intermediary in relation to a relevant
proposal if, at that time, the person is a person to whom the
intermediary provides services in connection with the proposal.
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(2) A person who is an intermediary in relation to a relevant proposal may be a
client—

(a) inrelation to the promoter of the relevant proposal;

(b) inrelation to another person who is an intermediary in relation to the
proposal.

Conduct notices

5 Duty to give conduct notice

(1) This section applies to a person (“P”) at any time when —

(@@ P is a promoter in relation to a relevant proposal or relevant
arrangements,

(b) no conduct notice has effect in relation to P, and

() P has, in the period of 3 years ending with that time and while P was a
promoter, met one or more of the threshold conditions (see Schedule 1).

(2) The Commissioners must determine whether, in view of the purposes of this
Part, P’s meeting of the condition (or all the conditions) mentioned in
subsection (1)(c) —

(@) should, or
(b) should not,

be regarded as insignificant.

(3) The Commissioners must give P a conduct notice if they —
(@) make the determination mentioned in subsection (2)(b), and

(b) do not determine that, having regard to the significance (or lack of
significance) of the impact that P’s activities as a promoter are likely to
have on the collection of tax, it is inappropriate to give P a conduct
notice.

(4) The Commissioners may not reach the conclusion mentioned in subsection
(2)(a) if the condition mentioned in subsection (1)(c) is (or all the conditions
mentioned in subsection (1)(c) are) in any of the following paragraphs of
Schedule 1—

(@) paragraph 2 (deliberate tax defaulters);

(
(b) paragraph 3 (breach of Banking Code of Practice);
(c) paragraph 4 (dishonest tax agents);
(d) paragraph 6 (persons charged with certain offences);
(e) paragraph 7 (opinion notice of GAAR Advisory Panel).
6 Contents of a conduct notice

conduct notice is a notice requirin e person to whom it has been given
1) A conduct not t q g the p to wh t has been g
(“the recipient”) to comply with conditions specified in the notice.

2) Before deciding on the terms of conduct notice, the Commissioners must give
& 8
the person to whom the notice is to be given an opportunity to comment on the
proposed terms of the notice.

(3) A notice may include only conditions that it is reasonable to impose for any of
the following purposes —
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(8

to ensure that the recipient provides adequate information to its clients
about relevant proposals, and relevant arrangements, in relation to
which the recipient is a promoter,

to ensure that the recipient provides adequate information about
relevant proposals in relation to which it is a promoter to persons who
are intermediaries in relation to those proposals;

to ensure that the recipient does not fail to comply with any duty under
a specified disclosure provision;

to ensure that the recipient does not discourage others from complying
with any obligation to disclose to HMRC information of a description
specified in the notice;

to ensure that the recipient does not enter into an agreement with
another person (“C”) which relates to a relevant proposal or relevant
arrangements in relation to which the recipient is a promoter, on terms
which impose a contractual obligation on C which falls within
paragraph 11(2) or (3) of Schedule 1 (contractual terms restricting
disclosure);

to ensure that the recipient does not promote relevant proposals or
relevant arrangements which rely on, or involve a proposal to rely on,
one or more contrived or abnormal steps to produce a tax advantage;
to ensure that the recipient does not fail to comply with any stop notice
which has effect under paragraph 12 of Schedule 1.

(4) References in subsection (3) to ensuring the adequacy of information about
proposals or arrangements include —

(@)
(b)
©)

ensuring the adequacy of the description of the arrangements or
proposed arrangements;

ensuring that the information includes an adequate assessment of the
risk that the arrangements or proposed arrangements will fail;

ensuring that the information does not falsely state, and is not likely to
create a false impression, that HMRC have (formally or informally)
considered, approved or expressed a particular opinion in relation to
the proposal or arrangements.

n subsection c) “specified disclosure provision” means a disclosure

5 1 bsect 3 pecified discl p discl
provision that is specified in the notice; and for this purpose “disclosure
provision” means any of the following —

section 308 of FA 2004 (disclosure of tax avoidance schemes: duties of
promoter);

section 312 of FA 2004 (duty of promoter to notify client of number);

sections 313ZA and 313ZB of FA 2004 (duties to provide details of
clients and certain others);

Part 1 of Schedule 36 to FA 2008 (duties to provide information and
produce documents).

6) The Treasury may by regulations amend the definition of “disclosure
y y by reg
provision” in subsection (5).

(7) In subsection (4)(b) “fail”, in relation to arrangements or proposed
arrangements, means not result in a tax advantage which the arrangements or
(as the case may be) proposed arrangements might be expected to result in.
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7 Section 6: supplementary
(1) The following provisions have the following meanings in section 6.

(2) “Adequate” means adequate having regard to what it might be reasonable for
a client or (as the case may be) an intermediary to expect; and “adequacy” is to
be interpreted accordingly.

(3) “Promote”, in relation to a relevant proposal and the recipient mentioned in
section 6(3)(f), means —
(@) take partin designing the proposal,
(b) make a firm approach to a person in relation to the proposal with a

view to making the proposal available for implementation by that
person or another person, or

(c) make the proposal available for implementation by persons (other than
the recipient).

(4) “Promote”, in relation to relevant arrangements, means take part in designing,
organising or managing the arrangements.

8 Amendment or withdrawal of conduct notice

(1) This section applies where a conduct notice has been given to a person under
section 5.

(2) The Commissioners may at any time amend the notice.

(3) The Commissioners—

(@) may withdraw the notice if they think it is not necessary for it to
continue to have effect, and

(b) in considering whether or not that is necessary must take into account
the person’s record of compliance, or failure to comply, with the
conditions in the notice.

9 Duration of conduct notice

(1) A conduct notice has effect from the date specified in it as its commencement
date.

(2) A conduct notice ceases to have effect—

(@) attheend of the period of two years beginning with its commencement
date, or

(b) if an earlier date is specified in it as its termination date, at the end of
that day,

(and ceases to have effect if withdrawn by the Commissioners under section 8).
Monitoring notices: procedure and publication

10  Monitoring notices

(1) This section applies where a conduct notice has effect in relation to a person
and an authorised officer determines that the person has failed to comply with
a condition in the notice.
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(1)

The officer must give the person a notice stating that the person’s activities as
a promoter are to be monitored under this Part.

Subsection (2) does not apply if —
(a) the condition that the person has failed to comply with was imposed
under subsection (3)(a), (b) or (c) of section 6, and
(b) the authorised officer considers that the failure is so minor that it
should be disregarded for the purposes of this section.

A notice under subsection (2) is referred to in this Part as a “monitoring notice”.

A monitoring notice must —

(@) state the reasons for the decision under subsection (1) and must, in
particular, state which condition the officer has determined that the
person has failed to comply with;

(b) explain the effect of the monitoring notice and specify the date from
which it takes effect;

(c) inform the person of the right to appeal under section 11 and of the

right to request the withdrawal of the monitoring notice under section
12.

The date specified under subsection (5)(b) must not be earlier than the date on
which the monitoring notice is given.

A person in relation to whom a monitoring notice has effect is referred to in this
Part as a “monitored promoter”.

Appeal against monitoring notice

A person may appeal against a determination under section 10(1) that the
person has failed to comply with a condition in a conduct notice (“the
monitoring determination”).

Notice of appeal must be given—
(@) in writing to the authorised officer who made the monitoring
determination, and
(b) within the period of 30 days beginning with the day on which the
monitoring notice was given.

The notice of appeal —
(@) must state the grounds of appeal, and
(b) may include a statement that in the view of the appellant it was not

reasonable to include the condition mentioned in subsection (1) in the
conduct notice.

Subsection (5) and subsection (6) or (as the case requires) (7) apply where an
appeal under this section is notified to the tribunal.

The tribunal may confirm or set aside the monitoring determination.

If the notice of appeal includes a statement under subsection (3)(b), the tribunal
must set aside the determination if it is satisfied that it was not reasonable to
include the condition mentioned in subsection (1) in the conduct notice (but see
subsection (7)).
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(7) If the notice of appeal includes a statement under subsection (3)(b) and the
monitoring determination is a determination that the person has failed to
comply with more than one condition in the conduct notice —

(@) subsection (6) does not apply, and

(b) in making the determination under subsection (5), the tribunal is to
assume, in the case of any condition that the tribunal considers it was
not reasonable to include in the conduct notice, that the person did not
fail to comply with that condition.

(8) Subject to this section, the provisions of Part 5 of TMA 1970 relating to appeals
have effect in relation to an appeal under this section.

12  Withdrawal of monitoring notice

(1) A person in relation to whom a monitoring notice has effect may, on or after
the date mentioned in subsection (2), request that the notice should cease to
have effect.

(2) That date is the later of —

(a) thelast day of the period of 13 months beginning with the day on which
the monitoring notice takes effect, or

(b) in cases where an appeal is made under section 11, the last day of the
period of 12 months beginning with the day on which the appeal is
finally determined, withdrawn or otherwise disposed of.

(3) A request under this section is to be made in writing to HMRC.

(4) Where a request is made under this section, an authorised officer must within
30 days beginning with the day on which the request is received determine
either —

(@) that the monitoring notice is to cease to have effect, or
(b) that the request is to be refused.

(6) The matters to be taken into account by an authorised officer in making a
determination under subsection (4) include —

(@) whether or not the person subject to the monitoring notice has, since the
notice took effect, engaged in behaviour of a sort that conditions
included in a conduct notice in accordance with section 6(3) could be
used to regulate;

(b) whether or not it appears likely that the person will in the future engage
in such behaviour.

(6) If the authorised officer makes a determination under subsection (4)(a), the
officer must also determine that the person is, or is not, to be given a follow-on
conduct notice.

(7) “Follow-on conduct notice” means a conduct notice taking effect immediately
after the monitoring notice ceases to have effect.

13 Notification of determination under section 12

(1) Where an authorised officer makes a determination under section 12(4), that
officer, or an officer of Revenue and Customs with that officer’s approval, must
notify the person who made the request of the determination.
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(2) If the determination is that the monitoring notice is to cease to have effect, the
notice must —

(@) specify the date from which the monitoring notice is to cease to have
effect, and

(b) inform the person of the determination made under section 12(6).

(3) If the determination is that the request is to be refused, the notice must inform
the person who made the request—

(@) of the reasons for the refusal, and

(b) of the right to appeal under section 14.

14  Appeal against refusal to withdraw monitoring notice

(1) A person may appeal against a refusal by an authorised officer of a request that
a monitoring notice should cease to have effect.

(2) Notice of appeal must be given—

(a) inwriting to the officer who gave the notice of the refusal under section
12, and

(b) within the period of 30 days beginning with the day on which notice of
the refusal was given.

(3) The notice of appeal must state the grounds of appeal.

(4) On an appeal that is notified to the tribunal, the tribunal may —

(@) confirm the refusal, or

(b) direct that the monitoring notice is to cease to have effect.

(5) Subject to this section, the provisions of Part 5 of TMA 1970 relating to appeals
have effect in relation to an appeal under this section.

15  Publication by HMRC

(1) An authorised officer may publish the fact that a person (“P”) is a monitored
promoter.

(2) Publication under subsection (1) may also include the following information
about the monitored promoter —

(@) its name (including any trading name, previous name or pseudonym);

(b) its business address or registered office;

(c) the nature of the business it carries on;

(d) any other information that the authorised officer considers it
appropriate to publish in order to make clear the monitored promoter’s
identity.

(3) Publication under subsection (1) may also include a statement of which of the
conditions in a conduct notice it has been determined that the person has failed
to comply with.

(4) Publication may not take place —

(a) before the end of the 30-day period for making an appeal under section
11, or

(b) if an appeal is made under section 11, until that appeal has been finally
determined, withdrawn or otherwise disposed of.
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(6) Ifanauthorised officer publishes the fact that a person is a monitored promoter
and the monitoring notice is withdrawn, the officer must publish the fact of the
withdrawal in the same way as the officer published the fact that P was a
monitored promoter.

(6) Publication under this section is to be in such manner as the authorised officer
thinks fit; but see subsection (5).

16  Publication by promoter

(1) A person who is given a monitoring notice (“P”) must give the persons
mentioned in subsection (3) a notice stating —

(@) that it is a monitored promoter, and

(b) which of the conditions in a conduct notice it has been determined that
the person has failed to comply with.

(2) But if P makes an appeal under section 11, subsection (1) does not apply until
that appeal is finally determined, withdrawn or otherwise disposed of.

(3) The persons to whom a notice must be given under subsection (1) are—

(@) any person who is the monitored promoter’s client at the time the
monitoring notice takes effect, and

(b) any person who becomes its client while the monitoring notice has
effect.

(4) Notice under subsection (1) must be given—

(@) within the period of 40 days beginning with the day on which the
monitoring notice takes effect, or

(b) in a case where subsection (2) applies, within the period of 10 days
beginning with the day on which the appeal is finally determined,
withdrawn or otherwise disposed of.

(5) But in the case of a person falling within subsection (3)(b), notice under
subsection (1) may be given within the period of 10 days beginning with the
day on which the person first became a client of the promoter if that period
would expire at a later date than whichever is the relevant period under
subsection (4).

(6) Notification under this section is to be in such form and manner as is
prescribed.

(7) Regulations under subsection (6) may require publication on the internet.
Allocation and distribution of promoter reference number

17  Monitored promoter to be given reference number

(1) Where a monitoring notice is given to a person (“the monitored promoter”)
HMRC must (but only after the relevant date) —

(@) allocate a reference number to that person, and
(b) notify the person of that number.

(2) “The relevant date” is the later of —

(@) the last day of the period of 30 days beginning with the day on which
the monitoring notice was given under section 10, and
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(b) in a case where an appeal is made under section 11, the day on which
the appeal is finally determined, withdrawn or otherwise disposed of.

(3) The duty in subsection (1) does not apply if the monitoring notice is set aside
following an appeal under section 11.

(4) A number allocated to a person under this section is referred to in this Part as
a “promoter reference number”.

18  Duty of monitored promoter to notify clients of number

(1) This section applies where a person (“P”) is notified under section 17 of a
promoter reference number.

(2) P must, within 30 days beginning with the day of that notification, notify P’s
current clients of the promoter reference number.

(3) P’s “current clients” are those persons who were clients in relation to P at any
time in the period —

(@) Dbeginning with the day on which the monitoring notice took effect, and

(b) ending with the day on which the notification mentioned in subsection
(1) occurred.

(4) If any other person becomes a client in relation to P during the time when the
monitoring notice in relation to P has effect, P must within 30 days of the
relevant date notify that person of P’s promoter reference number.

(5) The “relevant date” is the earliest of the following —

(@) the date on which P first makes a firm approach to the person in
relation to a relevant proposal,

(b) the date on which P makes a relevant proposal available for
implementation by the person,

(c) the date on which P first becomes aware of the person entering into any
transaction forming part of any relevant arrangements in relation to
which P is a promoter, or

(d) the date on which P first takes part in organising or managing
arrangements which are relevant arrangements to which the person is
a party.

19  Duty to notify others of number

(1) In this section “notified person” means a person who is notified of a promoter
reference number under section 18.

(2) A notified person must within 30 days of being notified as described in
subsection (1), provide the promoter reference number to any other person
who the notified person might reasonably be expected to know is, or is likely
to be, at that time a client in relation to the monitored promoter concerned.

(3) Where the notified person is an intermediary in relation to the monitored
promoter concerned, the notified person must also, within 30 days, provide the
promoter reference number to any person who, at that time, falls within
subsection (4).

(4) A person falls within this subsection if the person is a client in relation to the
notified person by reason of section 4(1)(c) and —
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a e relevant proposal concerned is a proposal of the monitore

the rel t proposal d i proposal of th itored
promoter to which the promoter reference number relates, or

(b) the notified person might reasonably be expected to know that the
person has entered into, or is likely to enter into, transactions forming
part of relevant arrangements in relation to which that monitored
promoter is a promoter.

20  Duty of persons to notify the Commissioners

(1) If a person (“N”) is notified of a monitored promoter’s promoter reference
number under section 18 or 19, N must notify the Commissioners of that
number if N expects to obtain a tax advantage from relevant arrangements in
relation to which that monitored promoter is the promoter.

(2) Notification under this section must be made —
(@) in each tax return made by N for a period for which the arrangements
enable N to obtain a tax advantage, or

(b) if no tax return falls within paragraph (a), in such form and manner and
containing such information and within such time as is prescribed.

(3) Where N expects to obtain the tax advantage referred to in subsection (1) in
respect of stamp duty land tax, stamp duty reserve tax or petroleum revenue
tax, notification under this section in respect of that tax must be in such form
and manner and containing such information and within such time as is
prescribed.

(4) In this section “tax return” means any of the following —

(@) areturn under section 8 of TMA 1970 (income tax and capital gains tax:
personal return);

(b) a return under section 8A of TMA 1970 (income tax and capital gains
tax: trustee’s return);

(c) areturn under section 12AA of TMA 1970 (income tax and corporation
tax: partnership return);

(d) acompany tax return under paragraph 3 of Schedule 18 to the FA 1998
(company tax return);

(e) anaccount delivered under section 216 of IHTA 1984;

(f) a return under section 159 or 160 of FA 2013 (returns and further
returns for annual tax on enveloped dwellings).

Obtaining information and documents

21  Meaning of “monitored proposal” and “monitored arrangements”

(1) For the purposes of this Part a relevant proposal in relation to which a person
(“P”) is a promoter is a “monitored proposal” in relation to P if any of the
following dates fell on or after the date on which a monitoring notice took
effect—

(@) the date on which P first made a firm approach to another person in
relation to the relevant proposal;

(b) the date on which P first made the relevant proposal available for
implementation by any other person;

(c) the date on which P first became aware of any transaction forming part
of the proposed arrangements being entered into by any person.
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(2) For the purposes of this Part relevant arrangements in relation to which a
person (“P”) is a promoter are “monitored arrangements” in relation to P if —
(@) P was by virtue of section 2(3)(b) or (c) a promoter in relation to a
relevant proposal which was implemented by the arrangements and
any of the following fell on or after the date on which the monitoring
notice took effect—

i) the date on which P first made a firm approach to another
pp
person in relation to the relevant proposal;

(ii) the date on which P first made the relevant proposal available
for implementation by any other person;

(iii) the date on which P first became aware of any transaction
forming part of the proposed arrangements being entered into
by any person,

(b) the date on which P first took part in designing, organising or
managing the arrangements fell on or after the date on which a
monitoring notice took effect, or

(c) the arrangements enable, or are likely to enable, the person who has
entered into transactions forming them to obtain the tax advantage by
reason of which they are relevant arrangements, at any time on or after
the date on which a monitoring notice took effect.

22 Power to obtain information and documents

(1) Anauthorised officer, or an officer of Revenue and Customs with the approval
of an authorised officer, may by notice in writing require any person (“P”) to
whom this section applies —

(@) to provide information, or

(b) to produce a document,
if the information or document is reasonably required by the officer for any of
the purposes in subsection (3).

(2) This section applies to—
(@) any person who is a monitored promoter, and
(b) any person who is a relevant intermediary in relation to a monitored
proposal of a monitored promoter,
and in either case that monitored promoter is referred to below as “the relevant
monitored promoter”.

(3) The purposes mentioned in subsection (1) are—

(@) considering the possible consequences of implementing a monitored
proposal of the relevant monitored promoter for the tax position of
persons implementing the proposal,

(b) checking the tax position of any person who the officer reasonably
believes has implemented a monitored proposal of the relevant
monitored promoter, or

() checking the tax position of any person who the officer reasonably
believes has implemented monitored arrangements of the relevant
monitored promoter.

4) A personis a “relevant intermediary” in relation to a monitored proposal if the
p y prop
person meets the conditions in section 3(a) to (c) (meaning of “intermediary”)
in relation to the proposal at any time after the person has been notified of a



Consultation draft 13
Part 1 — Promoters of tax avoidance schemes

promoter reference number of a person who is a monitored promoter in
relation to the proposal.

(5) In this section “checking” includes carrying out an investigation or enquiry of
any kind.

6) In this section “tax position”, in relation to a person, means the person’s
P P P
position as regards any tax, including the person’s position as regards —

(@) past, present and future liability to pay any tax,

(b) penalties and other amounts that have been paid, or are or may be
payable, by or to the person in connection with any tax,

(c) claims, elections, applications and notices that have been or may be
made or given in connection with the person’s liability to pay any tax,

(d) deductions or repayments of tax, or of sums representing tax, that the
person is required to make —

(i) under PAYE regulations, or
(ii) by or under any other provision of the Taxes Acts, and

(e) the withholding by the person of another person’s PAYE income (as
defined in section 683 of ITEPA 2003).

(7) In this section the reference to the tax position of a person—
(@) includes the tax position of a company that has ceased to exist and an
individual who has died, and
(b) is to the person’s tax position at any time or in relation to any period.

(8) A notice under subsection (1) may specify or describe the information or
documents to be provided or produced.

(9) Information or a document required as a result of a notice under subsection (1)
must be provided or produced within—
(@) the period of 10 days beginning with the day on which the notice was
given, or
(b) such longer period as the officer who gives the notice may direct.

23  Tribunal approval for certain uses of power under section 22

(1) An officer of Revenue and Customs may not, without the approval of the
tribunal, give a notice under section 22 that requires a person to provide
information or produce a document which relates (in whole or in part) to a
person other than the person to whom the notice under that section is given.

(2) An officer of Revenue and Customs may apply for the approval of the tribunal
to give a notice described in subsection (1); and an application for approval
may be made without notice.

(3) The tribunal may approve the giving of the notice only if —

(a) the application for approval is made by, or with the agreement of, an
authorised officer,

(b) the tribunal is satisfied that, in the circumstances, the officer giving the
notice is justified in doing so,

(c) the person to whom the notice is to be given has been informed that the
information or documents referred to in the notice are required and
given a reasonable opportunity to make representations to an officer of
Revenue and Customs, and
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(d) the tribunal has been given a summary of any representations made by
that person.

(4) Where a notice is given under section 22 with the approval of the tribunal, it
must state that it is given with that approval.

(5) Paragraphs (c) and (d) of subsection (3) do not apply to the extent that the
tribunal is satisfied that taking the action specified in those paragraphs might
prejudice the assessment or collection of tax.

(6) A decision of the tribunal under this section is final (despite the provisions of
sections 11 and 13 of the Tribunals, Courts and Enforcement Act 2007).

24  Ongoing duty to provide information following HMRC notice

(1) An authorised officer, or an officer of Revenue Customs with the approval of
an authorised officer, may give a notice to a person (“P”) in relation to whom a
monitoring notice has effect.

(2) A person to whom a notice is given under subsection (1) must provide
prescribed information and produce prescribed documents relating to—

(@) all the monitored proposals and all the monitored arrangements in

relation to which the person is a promoter at the time of the notice, and

(b) all the monitored proposals and all the monitored arrangements in
relation to which the person becomes a promoter after that time.

(3) The duty under subsection (2)(b) does not apply in relation to any proposals or
arrangements in relation to which the person first becomes a promoter after the
monitoring notice ceases to have effect.

(4) A notice under subsection (1) must specify the time within which information
must be provided or a document produced and different times may be
specified for different cases.

25  Duty of person dealing with monitored promoter outside United Kingdom

(1) This section applies where a monitored promoter who is resident outside the
United Kingdom has failed to comply with a duty under section 22 or 24 to
provide information about a monitored proposal or monitored arrangements.

(2) Anauthorised officer, or an officer of Revenue and Customs with the approval
of an authorised officer, may give a notice to any person who is an
intermediary in relation to the monitored proposal concerned which —

(@) specifies or describes the information which the monitored promoter
has failed to provide, and

(b) requests that the person to whom the notice is given provides the
information.

(3) If there is no person who is an intermediary in relation to the monitored
proposal concerned, an authorised officer or an officer of Revenue and
Customs with the approval of an authorised officer, may give a notice to any
person who has implemented the proposal which —

(@) specifies or describes the information which the monitored promoter
has failed to provide, and

(b) requests that the person to whom the notice is given provides the
information.
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(4)

26
©)

(2)

If the duty mentioned in subsection (1) relates to monitored arrangements, an
authorised officer or an officer of Revenue and Customs with the approval of
an authorised officer, may give a notice to any person who has entered into any
transaction forming part of the monitored arrangements concerned which —
(@) specifies or describes the information which the monitored promoter
has failed to provide, and
(b) requests that the person to whom the notice is given provides the
information.

A notice under this section may be given only if the officer giving the notice
reasonably believes that the person to whom the notice is given is able to
provide the information requested.

Information required as a result of a notice under this section must be provided
within—
(@) the period of 10 days beginning with the day on which the notice was
given, or
(b) such longer period as the officer who gives the notice may direct.

Duty to provide information about clients

An authorised officer, or an officer of Revenue Customs with the approval of
an authorised officer, may give notice to a person (“P”) in relation to whom a
monitoring notice has effect.

A person to whom a notice is given under subsection (1) must within 30 days
of the end of the calendar quarter in which the notice is received, and of each
subsequent calendar quarter, give the officer who gave the notice a return
containing the information set out in subsection (6) in respect of —

(@) in the case of the first return, any person who —
(i) 1is or has been a client of P at any time during the relevant
period, or
(ii) is a person falling within subsection (4), or
(b) inthe case of any other return, any person who has become a new client
of P in the quarter to which the return relates.

The duty under subsection (2)(b) does not apply in relation to any calendar
quarter that begins after the monitoring notice ceases to have effect.

A person falls within this subsection if the person has entered into transactions
forming relevant arrangements and those arrangements —

(@) atany time during the relevant period, enable the person to obtain a tax
advantage, and

(b) are either relevant arrangements in relation to which P is or was a
promoter, or implement a relevant proposal in relation to which P was
a promoter.

In this section, the “relevant period” is the period beginning with the day on
which the monitoring notice takes effect and ending immediately before the
beginning of the calendar quarter in which the notice was received.

The information mentioned in subsection (2) is —
(@) the person’s name and address, and
(b) such other information about the person as may be prescribed.

Each return must also state —
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(@) the current address of the promoter, and
(b) the calendar quarter or other period to which it relates.

(8) A person becomes a new client of P in a calendar quarter or other period if,
during that period —
(@) P first becomes aware of the person entering into a transaction forming
part of a relevant proposal or relevant arrangements of P, or
(b) P notifies the person of P’s promoter reference number.

(9) A return under subsection (2)(b) must include information in relation to a
person even if the person has not become a new client in the quarter concerned
if the information about that person which was included on a previous return
(whether under subsection (2)(a) or (2)(b)) is incomplete or no longer accurate.

27  Enquiry following provision of client information

(1) This section applies where —

(@) amonitored promoter (“P”) has made a return under section 26 which
contains information about a person (“C”) to whom P has provided
services in connection with a particular relevant proposal or particular
relevant arrangements, and

(b) anauthorised officer suspects that a person not included in the return —

(i) has at any time been, or is likely to be, a party to transactions
implementing the proposal, or

(ii) is a party to a transaction forming (in whole or in part)
particular relevant arrangements.

(2) The authorised officer may by notice in writing require the monitored
promoter to provide prescribed information in relation to any person (not
included in the return) whom the monitored promoter might reasonably be
expected to know —

(@) has been, or is likely to be, a party to transactions implementing the
proposal, or

(b) is a party to a transaction forming (in whole or in part) the relevant
arrangements.

(3) The monitored promoter must comply with a requirement under subsection
(2) within—
(@) 10 days of the notice, or
(b) such longer period as the authorised officer may direct.

28  Information required for monitoring compliance with conduct notice

(1) This section applies where a conduct notice has effect in relation to a person
(CCP”).

(2) Anauthorised officer, or an officer of Revenue and Customs with the approval
of an authorised officer, may (as often as is necessary for the purpose
mentioned below) by notice in writing require P —

(@) to provide information, or
(b) to produce a document,
if the information or document is reasonably required for the purpose of

monitoring whether and to what extent the person is complying with the
conditions in the conduct notice.
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29  Failure to provide information: application to tribunal

(1) This section applies where —

(@) a monitored promoter (“P”) has provided information or produced a
document in purported compliance with section 22, 24, 25, 26, 27 or 28,
but

(b) an authorised officer suspects that P has not provided all the
information or produced all the documents required under the section
concerned.

(2) The authorised officer, or an officer of Revenue and Customs with the approval
of the authorised officer, may apply to the tribunal for an order requiring P
to—

(@) provide specified information about persons who are its clients for the
purposes of the section to which the application relates,

(b) provide specified information, or information of a specified
description, about a monitored proposal or monitored arrangements,

(c) produce specified documents relating to a monitored proposal or
monitored arrangements.

(3) The tribunal may make an order under subsection (2) in respect of information
or documents only if satisfied that the officer has reasonable grounds for
suspecting that the information or documents —

(@) arerequired under section 22, 24, 25, 26, 27 or 28, (as the case may be), or
(b) will support or explain information required by the section concerned.

(4) A requirement by virtue of subsection (2) is to be treated as part of P’s duty
under section 22, 24, 25, 26, 27 or 28 (as the case may be).

(®) Information or a document required as a result of subsection (3) must be
provided, or the document produced, within the period of 10 days beginning
with the day on which the order under subsection (3) was made.

(6) An authorised officer may, by direction, extend the 10 day period mentioned
in subsection (5).

30  Duty of client to provide information to promoter

(1) This section applies where a person has been notified of a promoter reference
number under section 18 or 19.

(2) The person notified (“P”) must within 10 days notify the person whose
promoter reference number it is of —

(@) P’snational insurance number (if P has one), and
(b) P’s unique tax reference number (if P has one).

(3) If P has neither a national insurance number nor a unique tax reference number
P must within 10 days inform the person whose promoter reference number it
is of that fact.

(4) A unique tax reference number is an identification number allocated to a
person by HMRC.
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31

Obtaining information and documents: appeals

Appeals against notices imposing information etc requirements

This section applies where a person is given a notice under section 22, 24, 25,
26, 27 or 28.

The person to whom the notice is given may appeal against the notice or any
requirement under the notice.

Subsection (2) does not apply —

(@) toarequirement to provide any information or produce any document
that forms part of the person’s statutory records, or

(b) if the tribunal has approved the giving of the notice under section 23.

For the purposes of this section, information or a document forms part of a
person’s statutory records if it is information or a document which the person
is required to keep and preserve under or by virtue of —

(@) the Taxes Acts, or

(b) any other enactment relating to a tax.

Information and documents cease to form part of a person’s statutory records
when the period for which they are required to be preserved by the enactments
mentioned in subsection (4) has expired.

Notice of appeal must be given—
(a) in writing to the officer who gave the notice, and

(b) within the period of 30 days beginning with the day on which the notice
was given.

The notice of appeal must state the grounds of the appeal.

On an appeal that is notified to the tribunal, the tribunal may —
(@) confirm the notice or a requirement under the notice,
(b) vary the notice or such a requirement, or
(c) setaside the notice or such a requirement.

Where the tribunal confirms or varies the notice or a requirement, the person
to whom the notice was given must comply with the notice or requirement —

(@) within such period as is specified by the tribunal, or
(b) if the tribunal does not specify a period, within such period as is

reasonably specified in writing by an officer of Revenue and Customs
following the tribunal’s decision.

A decision of the tribunal on an appeal under this section is final (despite the
provisions of sections 11 and 13 of the Tribunals, Courts and Enforcement Act
2007).

Subject to this section, the provisions of Part 5 of TMA 1970 relating to appeals
have effect in relation to an appeal under this section.
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Obtaining information and documents: supplementary

32  Form and manner of providing information

(1) The Commissioners may specify the form and manner in which information
required to be provided or documents required to be produced by sections 22
to 29 must be provided or produced if the provision is to be complied with.

(2) The Commissioners may specify that a document must be produced for
inspection —
(@) at a place agreed between the person and an officer of Revenue and
Customs, or

(b) at such place (not being a place used solely as a dwelling) as an officer
of Revenue and Customs may reasonably specify.

(3) The production of a document in compliance with a notice under this Part is
not to be regarded as breaking any lien claimed on the document.

33  Production of documents: compliance

(1) Where the effect of a notice under section 22, 24 or 28 is to require a person to
produce a document, the person may comply with the requirement by
producing a copy of the document, subject to any conditions or exceptions as
may be prescribed.

(2) Subsection (1) does not apply where —

(a) the effect of the notice is to require the person to produce the original
document, or

(b) an authorised officer, or an officer of Revenue and Customs with the
approval of an authorised officer, subsequently makes a request in
writing to the person for the original document.

(3) Where an officer requests a document under subsection (2)(b), the person to
whom the request is made must produce the document—

(@) within such period, and
(b) at such time and by such means (if any),
as is reasonably requested by the officer.

34  Exception for certain documents or information

(1) Nothing in this Part requires a person to provide or produce —
(@) information that relates to the conduct of a pending appeal relating to
tax or any part of a document containing such information,
(b) journalistic material (as defined in section 13 of the Police and Criminal
Evidence Act 1984) or information contained in such material, or

(c) personal records (as defined in section 12 of the Police and Criminal
Evidence Act 1984) or information contained in such records (but see
subsection (2)).

(2) But the effect of a notice under this Part may require a person to—

(@) produce documents, or copies of documents, that are personal records,
omitting any information whose inclusion (whether alone or with other
information) makes the original documents personal records
(“personal information”), and



20 Consultation draft
Part 1 — Promoters of tax avoidance schemes

(b) to provide any information contained in such records that is not
personal information.

35 Limitation on duty to produce documents

Nothing in this Part requires a person to produce a document —
(@) which is not in the possession or power of that person, or

(b) if the whole of the document originates more than 6 years before the
requirement to produce it would, if it were not for this section, arise.

36  Legal professional privilege

(1) Nothing in this Part requires any person to disclose to HMRC any privileged
information.

(2) “Privileged information” means information with respect to which a claim to
legal professional privilege by the person who would (ignoring the effect of
this section) be required to disclose it, could be maintained in legal
proceedings.

(3) In the case of legal proceedings in Scotland, the reference in subsection (2) to
legal professional privilege is to be read as a reference to confidentiality of
communications.

37  Confidentiality

(1) No duty of confidentiality or other restriction on disclosure (however
imposed) prevents the disclosure by a relevant person to HMRC of relevant
information.

(2) A *relevant person”is a person who is a client or intermediary in relation to the
promoter, proposal or arrangements about which the disclosure relates.

(3) “Relevant information” is information —
(@) abouta monitored promoter, or

(b) about the relevant proposals or relevant arrangements in relation to
which the monitored promoter is a promoter (even if the relevant
person is not a client or intermediary in relation to the proposal or
arrangements).

Supplemental

38  Regulations under this Part
(1) Regulations under this Part are to be made by statutory instrument.

(2) Apart from an instrument to which subsection (3) applies, a statutory
instrument containing regulations made under this Part is subject to
annulment in pursuance of a resolution of the House of Common:s.

(3) A statutory instrument containing (whether alone or with other provision)
regulations made under —

(@) section 6(6), or
(b) paragraph 13 of Schedule 1,
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may not be made unless a draft of the instrument has been laid before and
approved by a resolution of the House of Commons.

(4) Regulations under this Part—
(@) may make different provision for different purposes;
(b) may include transitional provision and savings.

39 Interpretation of this Part

(1) In this Part—
“arrangements” has the meaning given by section 1(4);

“the Commissioners” means the Commissioners for Her Majesty’s
Revenue and Customs;

“HMRC” means Her Majesty’s Revenue and Customs;
“firm approach” has the meaning given by section 2(5);
“monitored promoter” has the meaning given by section 10(7);

“monitored proposal” and “monitored arrangements” have the meaning
given by section 21;

“monitoring notice” has the meaning given by section 10(4);

“prescribed” means prescribed, or of a description prescribed, in
regulations made by the Commissioners;

“promoter reference number” has the meaning given by section 17(4);
“relevant arrangements” has the meaning given by section 1(2);
“relevant proposal” has the meaning given by section 1(1);

“tax” means —

) income tax,

) capital gains tax,

) corporation tax,

) petroleum revenue tax,

)

)

—~
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e) inheritance tax,
f) stamp duty land tax,
(g) stamp duty reserve tax, or
(h) annual tax on enveloped dwellings;
“tax advantage” has the meaning given by section 1(3);
“Taxes Acts” means —
(@) TMA 1970,
(b) the Tax Acts, and
(c) TCGA 1992 and all other enactments relating to capital gains
tax;
“the tribunal” means the First-tier Tribunal or, where determined by or
under the Tribunal Procedure Rules, the Upper Tribunal.

—_~

(2) A reference in a provision of this Part to an authorised officer is to an officer of
Revenue and Customs who is, or is a member of a class of officers who are,
authorised by the Commissioners for the purposes of that provision.
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EXPLANATORY NOTE

CLAUSES 1-39: PROMOTERS OF TAX AVOIDANCE SCHEMES

SUMMARY

1.

These clauses and the related Schedule introduce new legislation applying to certain
promoters of tax avoidance schemes. In broad outline, the provisions define
promoters of avoidance schemes, identify when they have triggered “threshold”
conditions targeting specified behaviours, and provide for a “conduct” notice to be
applied to these promoters. Those who fail to comply with a conduct notice may be
issued with a “monitoring” notice, which can be appealed. Names of promoters
subject to a monitoring notice will be published by HMRC, including details of how
the conduct notice was breached, and the promoter will be required to publish its
monitored status to clients. Information requirements with apply to monitored
promoters, and intermediaries and clients of monitored promoters.

DETAILS OF THE CLAUSES

2.

Clause 1 is the first of a series of clauses defining terms in the legislation. It deals
with the types of schemes - “relevant arrangements” and “relevant proposal” falling
within the scope of the provisions. “Relevant arrangements” enable, or might be
expected to enable, someone to obtain a tax advantage. Obtaining the tax advantage
must be the main benefit or one of the main benefits of entering into the
arrangements. “Tax advantage” is defined in subsection (3). “Arrangements” is
widely defined to include agreements, schemes, arrangements and understanding,
whether or not they are legally enforceable. “Relevant proposal” is a proposal for
something which, if entered into, would be relevant arrangements and may relate to a
single person or to a number of people.

Clause 2 defines “promoter” in similar terms to sections 306 and 308 Finance Act
2004 (Disclosure of Tax Avoidance Schemes), but is not restricted to providers of
tax or banking services. A person is a promoter only in respect of relevant proposals
and relevant arrangements. Subsections (2) and (3) provide that a person is a
promoter in respect of a relevant proposal if at any time the person is responsible for
the design of the proposed arrangements and makes a “firm approach” to someone
either with a view to making the proposal available for implementation, or makes the
relevant proposal available for implementation by others.

Subsection (4) of clause 2 defines a promoter in relation to relevant arrangements as
a person who at any time is a promoter for a relevant proposal which becomes the
relevant arrangements, or is responsible for the design, organisation or management
of the arrangements.
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Subsection (5) of clause 2 defines “firm approach”. This is concerned with
communicating information about the relevant proposal, at a stage when it has been
“substantially designed” and includes an explanation of the expected tax advantage,
to another person with a view to that person entering into the arrangements.

Subsection 2 (6) of clause 2 explains when proposed arrangements have been
“substantially designed”. This is when the transactions forming part of the proposed
arrangements have been sufficiently developed so that it someone wanting to obtain
the tax advantage could enter into those or similar transactions.

Clause 3 defines intermediary for the purposes of these provisions. Again, this is
concerned with information communicated to someone else with a view to the other
person entering into transactions that are part of the proposed arrangements. Anyone
who does this is an intermediary unless they are also a promoter. A person who
communicates information about a scheme to someone else will only be a promoter
under clause 2 (3) (b) where the communication includes an explanation of the tax
advantage the scheme is expected to provide.

Clause 4 defines client, a client is the person to whom the promoter or intermediary
provides services in connection with a proposal or arrangements. An intermediary
can be a client of both a promoter and an intermediary.

Clause 5 describes the circumstances under which the Commissioners can issue a
conduct notice. A conduct notice can be issued if the promoter has, within the
previous three years, triggered a threshold condition, and there is not an extant
conduct notice. The threshold conditions are described in the related Schedule.
Subsections (2) and (3) allow the Commissioners to ignore insignificant breaches of
threshold conditions or cases where little tax is at risk. However, breach of a
threshold condition cannot be considered “insignificant” if it is one of those listed in
subsection (4).

Clause 6 is concerned with the contents of the conduct notice. When a conduct
notice is issued the recipient must comply with the conditions specified in the notice
(subsection (1)). Subsection (2) allows the potential recipient an opportunity to
comment on the proposed terms of the notice. Subsection (3) lists the purposes for
which issues can be included as conditions in the conduct notice. Each conduct
notice will be tailored to the promoter. For example, if the promoter does not
provide sufficient information about its proposals and arrangements to its clients
there may be a condition in the conduct notice that it does so. If the promoter
requires clients to enter into confidentiality agreements or contribute to a fighting
fund while preventing them from settling their cases independently with HMRC,
then a condition to address that may be included in the conduct notice.

Subsection (4) of clause 6 defines whether or not information provided to clients and
intermediaries is adequate. One of the purposes in subsection (3) is ensuring that
duties under “specified disclosure provisions” are complied with. Subsection (5)
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lists these provisions and provides for the list to be amended by regulations —
subsection (6).

Clause 7 provides definitions of “adequate” and “promote”.

If a promoter abides by its conduct notice so that some conditions are no longer
required or there is evidence that the underlying reason for the conduct notice has
been addressed, clause 8 gives the Commissioners the power to amend or withdraw
the conduct notice. Clause 9 provides that the maximum length for a conduct notice
IS two years.

If a promoter fails to comply with a conduct notice then clause 10 allows HMRC to
Issue a monitoring notice. If the breach of the conduct notice related to the provision
of information to customers or intermediaries, or to the promoter’s duty to supply
information to HMRC then a monitoring notice need not be issued if the breach is
insignificant (subsection (2)). The monitoring notice will state the reasons for its
Issue, in particular the condition in the conduct notice that the promoter breached.
An effect of a monitoring notice is that the promoter may be subject to specific
information notices with penalties for non-compliance.

Clause 11 contains the appeal right against a monitoring notice. The appeal must be
given in writing within thirty days. Subsection (3) allows the monitored promoter to
include in its grounds of appeal its view that a condition in the conduct notice was
unreasonable. The tribunal can only confirm or set aside the monitoring notice
(subsection (5)). If the tribunal decides that a condition is unreasonable subsections
(6) and (7) operate so that a monitoring notice cannot be upheld for a breach of only
that condition. If the monitoring notice identifies a breach of more than one
condition of the conduct notice then the monitoring notice can only be set aside if the
tribunal holds that all of the conditions are unreasonable (assuming it is accepted that
there was a breach on the facts.

Clause 12 allows monitored promoters the right to request that the monitoring notice
should be withdrawn. For example the promoter may consider that it now satisfies
the conditions of the monitoring notice and the preceding conduct notice, so that the
monitoring notice is no longer necessary. Subsection (2) ensures that a monitoring
notice runs for at least 12 months (where it has not been overturned on appeal).
HMRC has 30 days to respond to the request and when considering whether or not to
reject the request, the authorised officer must take into account the behaviour of the
promoter while it was being monitored (subsection (5). In addition the authorised
officer can, when deciding to withdraw the notice, decide to issue a follow-on
conduct notice so that the promoter continues to be subject to some supervision.

The notification of the authorised officer’s decision on withdrawal of the monitoring
notice is made under clause 13. The authorised officer may decide to accept or reject
the request for withdrawal, but if the latter they must give their reasons. A right to
appeal against a refusal to withdraw a monitoring notice is in clause 14.
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Clause 15 allows HMRC to publish the fact that a person is a monitored promoter.
Publication can include the promoter’s name, address, the nature of its business and
other appropriate information, including the conditions in the conduct notice that the
promoter breached. A promoter’s details cannot be published until their appeal
rights have been exhausted (subsection (4)). Additionally if a monitoring notice is
withdrawn it is incumbent on HMRC to publish the fact of the withdrawal in the
same way.

Clause 16 complements clause 15 by requiring a promoter to publish to its clients
that it is a monitored promoter and which of the condition in the conduct notice it
has breached. The monitored promoter only has to publish this information once its
appeal rights are exhausted (subsection (2)). Subsections (4) and (5) give the time
limits for providing this information to its clients. Publication will be in a form and
manner prescribed in regulations and may include publication on the internet.

Once a monitored promoter’s appeal rights are exhausted, clause 17 requires HMRC
to issue it with a promoter reference number. The promoter reference number will
enable HMRC to identify the monitored promoter’s clients so that its compliance
efforts can be suitably directed. Within thirty days of receipt of the promoter
reference number from HMRC, clause 18 requires the promoter to pass on the
promoter reference number to its clients. There are two time limits for passing on
the promoter reference number depending on whether or not the client is a current
client or a new client of the promoter.

Clause 19 requires clients of a promoter, within thirty days of receiving the promoter
reference number, to pass on the promoter reference number to anyone who they
know, or might reasonably be expected to know, is likely to be a client of the
monitored promoter. This obligation also applies to intermediaries. This
requirement will ensure that as many clients or people likely to be clients are given
the promoter reference number.

Clause 20 requires the person notified of the promoter reference number to report the
number to HMRC if they expect to obtain a tax advantage from the monitored
promoter’s relevant arrangements. If the person makes a tax return then the
promoter reference number should be included on the return. If the person does not
make a tax return or the tax advantage arises in respect of stamp duty land tax, stamp
duty reserve tax or petroleum revenue tax then the promoter’s reference number
should be notified to HMRC in the form and manner prescribed in regulations.
Notification of the promoter reference number will enable HMRC to track taxpayers
who have used the monitored promoter’s products and to target their compliance
efforts accordingly.

Clause 21 defines “monitored proposals” and “monitored arrangements” for the
purposes of the information requirements that apply to monitored promoters.
Monitored proposals and arrangements are those where certain actions take place
after the date that the monitoring notice comes into effect. For example subsection
(1) partly defines monitored proposals as proposals for which the promoter makes a
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firm approach to another person after the date that the monitoring notice took effect.
In addition, where the specified actions take place after that date, arrangements may
also be “monitored arrangements” where the tax advantage they generate arises on or
after the date that the monitoring notice took effect (subsection (2) (c)). These
provisions ensure that the promoter only has to provide information on its monitored
proposals and arrangements while being monitored and not for any prior period.

Clause 22 is the targeted information power for monitored promoters and relevant
intermediaries. It is to be operated by, or with the approval of, authorised HMRC
officers only and applies only if the information or documents are requested in
writing. The information or documents requested must be reasonably required to
meet certain purposes, specified in subsection (3), which include_considering the tax
consequences of implementing a monitored proposal and to check the “tax position”
of any person who is reasonably believed to have implemented monitored proposals
or monitored arrangements. Only intermediaries who, having been notified of the
promoter’s reference number, continue to communicate the promoter’s proposals are
subject to the information requirement (subsection (4)). “Tax position” is widely
defined in subsections (6) and (7). The time limits for providing the information or
documents is a minimum of ten days but may be longer as directed by the officer
giving the notice.

If an HMRC officer wished to use clause 22 to obtain information which related to a
person other than the monitored promoter or their intermediary, clause 23 requires
the officer to obtain the prior approval of the tribunal. This is similar to paragraph 3
of Schedule 36 to Finance Act 2008.

Clause 24 provides for the ongoing duty of the monitored promoter to provide
information to HMRC. It takes effect once HMRC has notified the monitored
promoter. This enables HMRC to obtain information about all monitored proposals
and monitored arrangements that were in existence at the time the monitoring notice
comes into effect and throughout the period that the promoter is monitored. Unlike
DOTAS, which relies on identifying proposals or arrangements using hallmarks, this
power is not limited to specific proposals or arrangements. The time limit for
provision of the information and documents is variable, and will be specified in the
notification from HMRC.

If the monitored promoter is offshore and has failed to provide the information
required under clauses 22 and 24 about monitored proposals or monitored
arrangements then HMRC may approach the intermediary to provide the information
clause 25. In the absence of an intermediary then HMRC may require the person
who has implemented the monitored proposal or all or part of the monitored
arrangements to provide the information. The minimum period for the provision of
the information is ten days.

Clause 26 is concerned with the provision of information about the clients of the
monitored promoter. HMRC may serve a notice under this clause, after which time
the monitored promoter has to make returns supplying names and addresses for its
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clients as well as other prescribed information on a quarterly basis. The first return
must contain details about current clients, and thereafter there is an on-going duty to
file returns with details of new clients. The clients are those that have entered into
relevant arrangements for which the monitored promoter was the promoter or which
implement a relevant proposal of the monitored promoter (subsection (4)). Whether
a client is “current” or “new” depends on when the individual first became a client
and when the monitoring notice was issued. The information provided by the
monitored promoter can be cross-checked against its client’s returns and
notifications to HMRC for compliance purposes. Once the HMRC notice has been
issued the duty to make returns continues until the promoter is no longer monitored.

Clause 27 only applies where a client return has been provided under clause 26 and
an authorised officer suspects that a person not included in the return is party to
transactions implementing a proposal or arrangement. In these circumstances the
officer can require the monitored promoter to provide prescribed information about
that person. This will allow the officer to confirm or dismiss relevant suspicions.
The minimum time for the provision of the information is ten days.

Clause 28 is the final information requirement on promoters; it applies to promoters
who are subject to a conduct notice. The clause allows HMRC to request
information or documents that are reasonably required to enable HMRC to monitor
the conduct notice. Any information or documents provided under clause 28 may
provide evidence to support the amendment or withdrawal of the conduct notice.

If a promoter provides information under clauses 22, 24, 25, 26, 27 or 28 but an
authorised officer suspects that not all of the information or documents has been
provided then clause 29 enables the authorised officer to apply to the tribunal for an
order requiring the promoter to provide specified information or documents. The
tribunal needs to be satisfied that the authorised officer has reasonable grounds for
suspecting that the information or documents are reasonably required or will support
or explain information already required.

Clause 30 is equivalent to a similar DOTAS provision requiring a client to provide
the promoter with their national insurance number and unique taxpayer reference.
This will enable the promoter to provide this information to HMRC if required to do
so under clause 26 and will assist HMRC in tracking the promoter’s clients. Appeal
rights against the information notices are provided for in clause 31. The time limit
for an appeal is thirty days and the tribunal can confirm or vary the notice or its
requirement or set aside the notice.

Clauses 32 to 35 are administrative provisions for the information notice clauses 22
to 29. They are equivalent to similar provisions in Schedule 36 Finance Act 2008.
Clause 32 allows the Commissioners to specify the form and manner in which
information and documents are to be provided. Clause 33 allows the person who has
received the notice to provide a copy of a document unless required to provide the
original. Clause 34 exempts certain documents from the information notice and
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clause 35 limits the production of documents to those in the person’s possession or
power and excludes certain old documents.

Clause 37 enables clients and intermediaries to ignore any non-disclosure agreement
they have with the monitored promoter if they want to provide specified information
to HMRC. The information can be about the monitored promoter itself or its
relevant proposals and relevant arrangements. The information is not restricted to
proposals and arrangements that the client or intermediary have used or
communicated about; it can be about other proposals or arrangements of the
monitored promoter.

Clause 38 allows regulations to be made for the purposes of the legislation. Apart
from statutory instruments to make regulations to add new disclosure provisions to
section 6 or to make changes to the threshold conditions in the Schedule, which are
made under the affirmative procedure, all other regulations are made under the
negative procedure. Finally clause 39 provides a number of definitions to support
the clauses.

BACKGROUND NOTE

36.

37.

38.

This legislation is designed to tackle particular behaviours which have been
identified amongst certain promoters of tax avoidance schemes (e.g. failure to
comply with DOTAS or respond to HMRC information notices) and in doing so
improve the transparency of certain promoters with HMRC with appropriate
sanctions of the promoter does not wish to comply. voluntarily.

The “Raising the Stakes” consultation in summer 2013, made proposals to tackle the
behaviour of this particular group of promoters. These clauses are the outcome of
the consultation and the responses.

If you have any questions about this change, or comments on the legislation, please
contact Lesley Hamilton on 03000 585670 (email: lesley.hamilton@hmrc.gsi.gov.uk).
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SCHEDULES

SCHEDULE 1 Section 5
THE THRESHOLD CONDITIONS

Meaning of “threshold condition”

1 Each of the conditions described in paragraphs 2 to 12 is a “threshold
condition” (and references in this Part to meeting a threshold condition are
to be read accordingly).

Deliberate tax defaulters

2 A person meets this condition if the Commissioners publish information
about the person in reliance on section 94 of FA 2009 (publishing details of
deliberate tax defaulters).

Breach of the Banking Code of Practice

3 A person meets this condition if the person is named in a report under
section [The Code of Practice on Taxation for Banks: HMRC to publish reports] as
a result of the Commissioners determining that the person breached the
Code of Practice on Taxation for Banks.

Dishonest tax agents

4 A person meets this condition if the person is given a conduct notice under
paragraph 4 of Schedule 38 to FA 2012 (tax agents: dishonest conduct) and
either —

(@) the time period during which a notice of appeal may be given in
relation to the notice has expired, or
(b) an appeal against the notice has been made and the tribunal has

confirmed the determination referred to under sub-paragraph (1) of
paragraph 4 of that Schedule.

Non-compliance with Part 7 of FA 2004

5 (1) A person meets this condition if the person fails comply with any of the
following provisions of Part 7 of FA 2004 (disclosure of tax avoidance
schemes) —

(@) section 308(1) and (3) (duty of promoter in relation to notifiable
proposals and notifiable arrangements);

(b) section 309(1) (duty of person dealing with promoter outside the
United Kingdom);

(c) section 310 (duty of parties to notifiable arrangements not involving
promoter);
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(d) section 313ZA (duty of promoter to provide details of clients).

(2) The reference in sub-paragraph (1) to failure to comply includes cases where
a person had a reasonable excuse for not doing the thing required to be done
(despite section 118(2) of TMA 1970).

Criminal offences

6 (1) A person meets this condition if the person is charged with a relevant
offence.

(2) The fact that a person has been charged with an offence is disregarded for
the purposes of this paragraph if —
(@) the person has been acquitted of the offence, or

(b) the charge has been dismissed or the proceedings have been
discontinued.

(3) An acquittal is not taken into account for the purposes of sub-paragraph (2)
if an appeal has been brought against the acquittal and has not yet been
disposed of.

(4) “Relevant offence” means any of the following —

(@) an offence at common law of cheating in relation to the public
revenue;

(b) an offence under section 17(1) of the Theft Act 1968 or section 17 of
the Theft Act Northern Ireland) 1969 (c. 16 (NI)) (false accounting);

(c) an offence under section 106A of TMA 1970 (fraudulent evasion of
income tax);

(d) an offence under section 107 of TMA 1970 (false statements:
Scotland);

(e) an offence under any of the following provisions of CEMA 1979 —

(i) section 50(2) (improper importation of goods with intent to
defraud or evade duty);
(ii) section 170 (fraudulent evasion of duty);
(iii) section 170B (taking steps for the fraudulent evasion of duty);
(f) an offence under any of the following provisions of VATA 1994 —
(i) section 72(1) (being knowingly concerned in the evasion of
VAT);
(ii) section 72(3) (false statement etc);

(iii) section 72(8) (conduct involving commission of other offence
under section 72);

(g) an offence under section 1 of the Fraud Act 2006 (fraud).
Opinion notice of GAAR Advisory Panel

7 A person meets this condition if —
(@) arrangements in relation to which the person is a promoter are
referred to the GAAR Advisory Panel under Schedule 43 to FA 2013,
(b) one or more opinion notices are given in relation to the arrangements
under paragraph 11(3)(b) of that Schedule (opinion of sub-panel of
GAAR Advisory Panel that arrangements not reasonable), and

(c) the notice, or the notices taken together, either —
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(i) state the joint opinion of all the members of the sub-panel
arranged under paragraph 10 of that Schedule, or

(ii) state the opinion of two or more members of that sub-panel.
Disciplinary action by a professional body

8 (1) A person meets this condition if a professional body determines that the
person is guilty of misconduct other than misconduct in matters (such as the
payment of fees) that relate solely or mainly to the person’s relationship
with the professional body.

(2) But a determination is to be disregarded for the purposes of sub-paragraph
(1) unless each of the following is prescribed for the purposes of this
paragraph —

(@) the matter to which the misconduct relates;
(b) the action taken by the professional body in relation to the conduct;
(c) the penalty imposed by the professional body.

(3) A “professional body” means —

(@) the Institute of Chartered Accountants in England and Wales;

(b) the Institute of Chartered Accountants of Scotland;

(c) the Bar Standards Board;

(d) the Solicitors Regulation Authority;

(e) any other prescribed body with functions relating to the regulation

of a trade or profession.
Disciplinary action by a regulatory authority

9 (1) A person meets this condition if a regulatory authority imposes a relevant
sanction on the person.

(2) A “relevant sanction” is a sanction which is —

a) imposed in relation to misconduct other than misconduct in matters
P
(such as the payment of fees) that relate solely or mainly to the
person’s relationship with the regulatory authority, and

(b) prescribed.

(3) The following are regulatory authorities for the purposes of this
paragraph —
(@) the Financial Conduct Authority;
(b) the Financial Services Authority;
(c) any other authority that may be prescribed.

(4) Only authorities that have functions relating to the regulation of financial
institutions may be prescribed under sub-paragraph (3)(c).

Exercise of information powers
10 A person meets this condition if the person fails to comply with an

information notice given under any of paragraphs 1, 2, 5 and 5A of Schedule
36 to FA 2008.
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Restrictive contractual terms

11

(1)

(6)

()

A person (“P”) meets this condition if P enters into an agreement with
another person (“C”) which relates to a relevant proposal or relevant
arrangements in relation to which P is a promoter, on terms which —
(@) impose a contractual obligation on C which falls within sub-
paragraph (2) or (3), or
(b) impose on C both obligations within sub-paragraph (4) and
obligations within sub-paragraph (5).

A contractual obligation falls within this sub-paragraph if it prevents or
restricts the disclosure of information relating to the proposals or
arrangements by C to—

(@) HMRC, or

(b) C’stax advisers,
whether or not by referring to a wider class of persons.

A contractual obligation falls within this sub-paragraph if it requires C to
impose on any tax adviser to whom C discloses information relating to the
proposals or arrangements a contractual obligation which prevents or
restricts the disclosure of that information to HMRC by the adviser.

A contractual obligation falls within this sub-paragraph if it requires C to—
(@) meet (in whole or in part) the costs of, or contribute to a fund to be
used to meet the costs of, any proceedings relating to arrangements
in relation to which P is a promoter (whether or not implemented by
C), or
(b) take out an insurance policy insuring against the risk of having to
meet costs connected with proceedings relating to arrangements in
relation to which P is a promoter which C has implemented.

A contractual obligation falls within this paragraph if it requires C to obtain
the consent of P before —
(a) entering into any agreement with HMRC regarding arrangements in
relation to which P is a promoter which C has implemented, or
(b) withdrawing or discontinuing any appeal against any decision
regarding such arrangements.

In sub-paragraph (5)(b), the reference to withdrawing or discontinuing an
appeal includes any action or inaction which results in an appeal being
discontinued.

In this paragraph —

“proceedings” includes any sort of proceedings for resolving disputes
(and not just proceedings in court), whether commenced or
contemplated;

“tax adviser” means a person appointed to give advice about the tax
affairs of another person (whether appointed directly by that person
or by another tax adviser of that person).

Continuing to promote certain arrangements

12

(1)

A person (“P”) meets this condition if P has been given a stop notice and after
the end of the notice period P—
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(@) makes a firm approach to another person (“C”) in relation to an
affected proposal with a view to making the affected proposal
available for implementation by C or another person, or

(b) makes an affected proposal available for implementation by other
persons.

(2) “Affected proposal” means a relevant proposal that is in substance the same
as the relevant proposal specified in the stop notice in accordance with sub-

paragraph (4)(c).
(3) The Commissioners may give a person (“P”) a notice (a “stop notice”) if each
of these conditions is met—

(@) a person has been given a failure notice under paragraph 1 of
Schedule [Consequences of failing to take account of relevant judicial
rulings] in relation to particular relevant arrangements;

(b) Pisapromoter in relation to a relevant proposal that is implemented
by those arrangements;

c ays have elapsed since the failure notice was given and —
90 days h lapsed si he fail i g d
(i) the failure notice has not been withdrawn, and

(ii) if representations objecting to the failure notice were made
under paragraph 7 of Schedule [Consequences of failing to take
account of relevant judicial rulings], HMRC have confirmed the
failure notice.

(4) A stop notice must—
(@) specify the arrangements which are the subject of the failure notice
mentioned in sub-paragraph (3)(a),
(b) specity the judicial ruling identified in that failure notice,
(c) specify a relevant proposal in relation to which the condition in sub-
paragraph (3)(b) is met, and
(d) explain the effect of the stop notice.

(5) The Commissioners may determine that a stop notice given to a person is to
cease to have effect.

(6) If the Commissioners make a determination under sub-paragraph (5) they
must give the person written notice of the determination.

(7) The notice must specify the date from which it takes effect, which may be
earlier than the date on which the notice is given.

(8) In this paragraph—
“the notice period” means the period of 30 days beginning with the day
on which a stop notice is given;
“judicial ruling” means a ruling of a court or tribunal.

Power to amend

13 The Treasury may by regulations —
(@) vary or remove any of the conditions set out in paragraphs 2 to 12;
(b) add new conditions.
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EXPLANATORY NOTE

SCHEDULE 1: THE THRESHOLD CONDITIONS

SUMMARY

This clause introduces Schedule 1 which sets out the conditions which have to be met before
a promoter can be considered for a conduct notice.

DETAILS OF THE SCHEDULE

1.

If a promoter has met any one of the 11 conditions in Schedule 1 in the last 3 years it
IS to be considered for a conduct notice.

Paragraphs 2 to 12 set out the 11 conditions.

Paragraph 2 sets out the first condition which relates to the publication of
information about the promoter as a deliberate tax defaulter.

Paragraph 3 sets out the second condition which relates to the promoter being named
in a report for a breach of the Code of Practice on Taxation for Banks.

Paragraph 4 sets out the third condition which relates to the promoter receiving a
conduct notice as a dishonest tax agent.

Paragraph 5 sets out the fourth condition which is that the person has failed in an
obligation either to disclose a tax avoidance scheme or to provide details of clients to
HMRC. Sub-paragraph (2) provides that the condition is met even if the person had
a reasonable excuse for failing to meet the obligation.

Paragraph 6 sets out the fifth condition which that the promoter has been charged
with a specified tax offence. Sub-paragraphs (2) and (3) make provision about
acquittals and similar matters. Sub-paragraph (4) sets out the offences which are to
be taken into account.

Paragraph 7 sets out the sixth condition which is that a majority of a sub-panel of the
General Anti-Abuse Rule Advisory Panel has given an opinion that entering into one
of the promoter’s tax avoidance schemes is not a reasonable course of action.

Paragraph 8 sets out the seventh condition which is that the promoter has been found
guilty of misconduct by a professional body. Sub-paragraph (2) requires HM
Revenue & Customs (HMRC) to specify the misconduct and sanctions to which the
paragraph applies. Sub-paragraph (3) lists relevant professional bodies and allows
HMRC to add to the list.
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10. Paragraph 9 sets out the eighth condition which is that a regulatory authority has
imposed a sanction on the promoter. Sub-paragraph (2) requires HMRC to specify
the sanctions to which the paragraph applies. Sub-paragraph (3) lists relevant
regulatory authorities and allows HMRC to add to the list. Sub-paragraph (4) limits
the type of regulatory authority that can be added to the list.

11. Paragraph 10 sets out the ninth condition which is that the promoter has failed to
comply with an information notice issued by HMRC.

12. Paragraph 11 sets out the tenth condition which is that the promoter has required a
client to keep the details of a tax avoidance scheme confidential or to contribute to a
fighting fund. Sub-paragraphs (2) and (3) set out the circumstances in which a
person is regarded as having required a client to keep details of a scheme
confidential. Sub-paragraph (4) sets out what is meant by requiring a client to
contribute to fighting fund and includes requiring a client to take out an insurance
policy. Sub-paragraph (5) provides that the condition is only met in respect of a
contribution to a fighting fund if the client is also prevented from settling with
HMRC without the promoter’s permission. Sub-paragraphs (6) and (7) contain
definitions.

13. Paragraph 12 sets out the eleventh condition which is that the promoter has
continued to market or make available a tax avoidance scheme after being given a
notice to stop following a judicial ruling. Sub-paragraph (2) explains which tax
avoidance schemes are affected. Sub-paragraph (3) explains when a stop notice may
be given. Sub-paragraph (4) sets out what a stop notice must contain. Sub-
paragraphs (5) and (6) make provision for the withdrawal of a stop notice. Sub-
paragraph (7) makes provision about when a stop notice takes effect. Sub-paragraph
(8) gives the meaning of terms used.

14. Paragraph 13 allows HMRC to amend any of the conditions or to add new ones.

BACKGROUND NOTE

15. This legislation is designed to tackle particular behaviours which have been
identified amongst certain promoters of tax avoidance schemes (e.g. failure to
comply with DOTAS or respond to HMRC information notices) and in doing so
improve the transparency of certain promoters with HMRC with appropriate
sanctions of the promoter does not wish to comply voluntarily.

16. The promoters of such schemes pose a significant risk to the Exchequer. The
legislation introduces a range of sanctions that can be used against high-risk
promoters in order to improve their conduct.

17. If you have any questions about this change, or comments on the legislation, please
contact Lesley Hamilton on 03000 585670 (email: lesley.hamilton@hmrc.gsi.gov.uk).
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1

Amendment of return to take account of relevant judicial ruling

Schedule 1 contains provision about the consequences of failing to take account
of relevant judicial rulings relating to tax.

54/1
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SCHEDULE 1 Section 1

CONSEQUENCES OF FAILING TO TAKE ACCOUNT OF RELEVANT JUDICIAL RULINGS

PART 1

CONSEQUENCES OF FAILING TO TAKE ACCOUNT OF RELEVANT JUDICIAL RULINGS

Cases where a failure notice can be given

LY

(2)

)

HMRC may give a notice (a “failure notice”) to a person (“P”) if Conditions
A to D are met.

Condition A is that—
(@) a tax enquiry is in progress into a return or claim made by P in
relation to a relevant tax, or
(b) P has made a tax appeal but that appeal has not yet been determined
by the tribunal or court to which it is addressed, or abandoned or
otherwise disposed of.

Condition B is that the return or claim or, as the case may be, appeal is made
on the basis that a particular tax advantage (“the asserted advantage”)
results from particular tax arrangements (“the applied arrangements”).

Condition C is that HMRC is of the opinion that there is a judicial ruling
which is relevant to the applied arrangements.

Condition D is that no previous failure notice has been given to the same
person (and not withdrawn) by reference to the same tax advantage, tax
arrangements and judicial ruling.

A failure notice may not be given after the end of the period of 12 months
beginning with the later of —
(@) the day on which the judicial ruling mentioned in Condition C is
made, and
(b) the day the return or claim to which sub-paragraph (2)(a) refers was
received by HMRC or (as the case may be) the day the tax appeal to
which sub-paragraph (2)(b) refers was made.

See paragraph 5 for further provision about failure notices.

o«

“Relevant tax”, “tax advantage” and “tax arrangements”

2 (1)
(2)

This paragraph applies for the purposes of this Part of this Schedule.

“Relevant tax” means —
(@) income tax,
(b) capital gains tax,
() corporation tax, including any amount chargeable as if it were
corporation tax or treated as if it were corporation tax,
(d) inheritance tax,
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(e) stamp duty land tax, and
(f) annual tax on enveloped dwellings.

(3) “Tax advantage” includes—
(@) relief or increased relief from tax,

(b) repayment or increased repayment of tax,

(c) avoidance or reduction of a charge to tax or an assessment to tax,
(d) avoidance of a possible assessment to tax,

(e) deferral of a payment of tax or advancement of a repayment of tax,

and
(f) avoidance of an obligation to deduct or account for tax.

(4) Arrangements are “tax arrangements” if, having regard to all the
circumstances, it would be reasonable to conclude that the obtaining of a tax
advantage was the main purpose, or one of the main purposes, of the
arrangements.

(5) “Arrangements” includes any agreement, understanding, scheme,
transaction or series of transactions (whether or not legally enforceable).

Tax enquiries, returns and tax appeals

3 (1) This paragraph applies for the purposes of this Part of this Schedule.

(2) “Tax enquiry” means —

(@) an enquiry under section 9A or 12AC of TMA 1970 (enquiries into
self-assessment returns for income tax and capital gains tax),
including an enquiry by virtue of notice being deemed to be given
under section 9A of that Act by virtue of section 12AC(6) of that Act,

(b) an enquiry under paragraph 5 of Schedule 1A to that Act (enquiry
into claims made otherwise than by being included in a return),

(c) an enquiry under paragraph 24 of Schedule 18 to FA 1998 (enquiry
into company tax return for corporation tax etc), including an
enquiry by virtue of notice being deemed to be given under that
paragraph by virtue of section 12AC(6) of TMA 1970,

(d) anenquiry under paragraph 12 of Schedule 10 to FA 2003 (enquiries
into SDLT returns), or

(e) an enquiry under paragraph 8 of Schedule 33 to FA 2013 (enquiries
into the annual tax for enveloped dwellings returns).

(3) The period during which an enquiry is in progress is the period —
(@) beginning with the day on which notice of enquiry is given, and
(b) ending with the day on which the enquiry is completed.

(4) Sub-paragraphs (2) and (3) are subject to sub-paragraph (6).

(5) In the case of inheritance tax, each of the following is to be treated as a
return—

(@) an account delivered by a person under section 216 or 217 of IHTA
1984 (including an account delivered in accordance with regulations
under section 256 of that Act);

(b) a statement or declaration which amends or is otherwise connected
with such an account produced by the person who delivered the
account;
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() information or a document provided by a person in accordance with
regulations under section 256 of that Act;

and such a return is to be treated as made by the person in question.

(6) There is a tax enquiry in progress in relation to a return to which sub-
paragraph (5) applies from the time the account is delivered or (as the case
may be) statement, declaration, information or document is produced until
such time as the person has been issued with a certificate of discharge under
section 239 of that Act in respect of the return (at which point the enquiry is
to be treated as completed).

(7) “Tax appeal” means—

(@) anappeal under section 31 of TMA 1970 (income tax: appeals against
amendments of self-assessment, amendments made by closure
notices under section 28A or 28B of that Act, etc), including any
appeal under that section by virtue of regulations under Part 11 of
ITEPA 2003 (PAYE),

(b) an appeal under paragraph 9 of Schedule 1A to TMA 1970 (income
tax: appeals against amendments made by closure notices under
paragraph 7(2) of that Act, etc),

(c) an appeal under paragraph 34(3) or 48 of Schedule 18 to FA 1998
(corporation tax: appeals against amendment of a company’s return
made by closure notice, assessments other than self-assessments,
etc),

(d) anappeal under paragraph 35 of Schedule 10 to FA 2003 (stamp duty
land tax: appeals against amendment of self-assessment, discovery
assessments, etc),

(e) anappeal under paragraph 35 of Schedule 33 to FA 2013 (annual tax
on enveloped dwellings: appeals against amendment of self-
assessment, discovery assessments, etc), or

(f) a further appeal against any determination of an appeal within
paragraphs (a) to (e) or any further appeal within this paragraph.

“Judicial ruling” and circumstances in which it is “relevant”

4 (1) This paragraph applies for the purposes of this Part of this Schedule.
(2) “Judicial ruling” means a ruling of a court or tribunal on one or more issues.

(3) A judicial ruling is “relevant” to the applied arrangements if —
(a) itrelates to tax arrangements,

(b) the principles laid down in the ruling would, if applied to the
applied arrangements, deny the asserted advantage, or a part of that
advantage, and

(c) itisa final ruling.

(4) Ajudicial ruling is a “final ruling” if it is—
(@) aruling of the Supreme Court, or
(b) aruling of any other court or tribunal in circumstances where —
(i) no appeal may be made against the ruling,

(ii) if an appeal may be made against the ruling with permission,
the time limit for applications has expired and either no
application has been made or permission has been refused,
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(iii) if such permission to appeal against the ruling has been
granted or is not required, no appeal has been made within
the time limit for appeals, or

(iv) if an appeal was made, it was abandoned or otherwise
disposed of before it was determined by the court or tribunal
to which it was addressed.

(5) Where a judicial ruling is final by virtue of sub-paragraph (ii), (iii) or (iv) of
sub-paragraph (4)(b), the ruling is treated as made at the time when the sub-
paragraph in question is first satisfied.

Content of failure notices

5 (1) A failure notice must—
(@) identify the judicial ruling in respect of which Condition C in
paragraph 1 is met,
(b) explain why HMRC considers that the ruling meets the requirements
of paragraph 4(3), and
(c) set out the requirements, and explain the effect, of paragraphs 6 to 9
and 13.

(2) A failure notice given by virtue of paragraph 1(2)(a) (notice given during an
enquiry) must also—
(@) specify the amount of the accelerated payment for the purposes of
paragraph 20 (accelerated payment of disputed tax), and
(b) set out the requirements, and explain the effect of, paragraphs 19 to
21.

(3) “The accelerated payment” means such amount as a designated HMRC
officer may determine, to the best of that officer’s information and belief, as
the additional amount that would become due and payable in respect of tax
on the assumption that—

(@) the explanation given under sub-paragraph (1)(b) is correct, and

(b) the necessary corrective action is taken under paragraph 6(2)(a) in
respect of what that officer so determines as the denied advantage.

(4) A failure notice given by virtue of paragraph 1(2)(b) (notice given pending
determination of an appeal), in the case of an initial appeal (rather than a
further appeal), must also specify the amount of any charge to tax arising in
consequence of —

(@) the amendment or assessment appealed against, or
(b) where the appeal is against a conclusion stated by a closure notice,
that conclusion,
which, in the opinion of HMRC, is required to ensure the counteraction of
the denied advantage.

(5) In this Part of this Schedule “the denied advantage” means the asserted
advantage (see paragraph 1(3)), or the part of that advantage, denied by the
application of the principles laid down in the relevant judicial ruling.

Effect of giving a failure notice

6 (1) This paragraph applies where P has been given a failure notice and that
notice has not been withdrawn.
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(2) P must—
(@) take the necessary corrective action in respect of the denied
advantage, and

(b) give HMRC a notice which—

(i) states that P accepts that the judicial ruling is relevant and has
taken the necessary corrective action, and

(ii) specifies the denied advantage and (where different) the
additional amount which has or will become due and
payable in respect of tax by reason of the necessary corrective
action being taken.

(3) But if P makes representations to HMRC in accordance with paragraph 7,
sub-paragraph (2) ceases to apply until HMRC notifies P that the failure
notice has been confirmed (with or without amendment) under that
paragraph.

(4) For the purposes of sub-paragraph (2), P takes the necessary corrective
action in respect of the denied advantage if (and only if) —

(@) in the case of a failure notice given by virtue of paragraph 1(2)(a), P
amends a return or claim before the end of the tax enquiry to
counteract the denied advantage;

(b) in the case of a failure notice given by virtue of paragraph 1(2)(b), P
takes all necessary steps to enter into an agreement with HMRC (in
writing) for the purpose of relinquishing the denied advantage.

(5) For the purposes of determining the additional amount which has or will
become due and payable in respect of tax for the purposes of sub-paragraph
(2)(b)(ii), in a case where P takes all those necessary steps it is to be assumed
the agreement is entered into.

(6) No enactment which limits the time during which amendments may be
made to returns or claims operates to prevent an amendment of a return or
claim being made in accordance with this paragraph.

(7) See paragraph 22 (appeals against final rulings made out of time) for
circumstances in which the duty in sub-paragraph (2) is suspended.

(8) No appeal may be brought, by virtue of a provision mentioned in sub-
paragraph (9), against an amendment made by a closure notice in respect of
a tax enquiry to the extent that the amendment takes into account an
amendment made by P to a return or claim in accordance with this
paragraph.

(9) The provisions are—
(@) section 31(1)(b) or (c) of TMA 1970,

(b) paragraph 9 of Schedule 1A to TMA 1970,

(c) paragraph 30(3) or 34(3) of Schedule 18 to FA 1998,
(d) paragraph 35(1)(b) of Schedule 10 to FA 2003, and
(e) paragraph 35(1)(b) of Schedule 33 to FA 2013.

Request for reconsideration by HMRC of a failure notice

7

(1) Where a failure notice is given, P has 90 days beginning with the day the
notice is given to send representations to HMRC objecting to the notice on
the grounds that—
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(@) Condition A, B or D in paragraph 1 was not met, or

(b) thejudicial ruling specified in the notice is not one which is relevant
to the applied arrangements.

(2) HMRC must consider any representations made in accordance with sub-
paragraph (1).
(3) Having considered the representations, HMRC must—
(@) confirm the failure notice (with or without amendment), or
(b) withdraw the failure notice,
and notify P.

Penalty for failure to take the necessary corrective action

8 (1) This section applies where a failure notice has been given and not
withdrawn.

(2) Pis liable to pay a penalty in the following cases.

(3) The first case is where —

(@) no representations objecting to the failure notice are made by P in
accordance with paragraph 7 during the 90 day post-notice period,
and

(b) P fails to comply with paragraph 6(2) before the end of that period.

(4) The second case is where —

(@) P makes representations in accordance with paragraph 7 objecting to
the failure notice,

(b) the notice is confirmed under that paragraph (with or without
amendment), and

(c) P fails to comply with paragraph 6(2) before the later of —
(i) the end of the 90 day post-notice period, and
(ii) the end of the 30 day post-representations period.

(5) In this Part of this Schedule —

“the 90 day post-notice period” means the period of 90 days beginning
with the day on which the failure notice is given;

“the 30 day post-representations period” means the period of 30 days
beginning with the day on which P is notified of HMRC’s
determination under paragraph 7(3).

The amount of the paragraph 8 penalty

9 (1) The penalty under paragraph 8 is X% of the value of the denied advantage.

(2) Where, before the relevant time, P—
(@) amends areturn or claim to counteract part of the denied advantage
only, or
(b) takes all necessary steps to enter into an agreement with HMRC (in
writing) for the purposes of relinquishing part of the denied
advantage only,
in sub-paragraph (1) the reference to the denied advantage is to be read as a
reference to the remainder of the denied advantage.

(3) “The relevant time” means—
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(@) in a case within paragraph 8(3), the end of the 90 day post-notice
period, and
(b) ina case within paragraph 8(4), the later of —
(i) the end of the 90 day post-notice period, and
(ii) the end of the 30 day post-representations period.

(4) See paragraphs 10 to 13 for provision about the value of the denied
advantage for the purposes of calculating penalties under this paragraph.

Value of denied advantage: normal rule

10 (1) For the purposes of calculating penalties under paragraph 9, the value of the
denied advantage is the additional amount due or payable in respect of tax
as a result of counteracting the denied advantage.

(2) The reference in sub-paragraph (1) to the additional amount due or payable
includes a reference to—
(@) an amount payable to HMRC having erroneously been paid by way
of repayment of tax, and
(b) an amount which would be repayable by HMRC if the denied
advantage were not counteracted.

(3) The following are ignored in calculating the value of the denied advantage —
(@) group relief, and
(b) any relief under section 458 of CTA 2010 (relief in respect of

repayment etc of loan) which is deferred under subsection (5) of that
section.

(4) This paragraph is subject to paragraphs 11 and 12.
Value of denied advantage: losses

11 (1) To the extent that the denied advantage has the result that a loss is wrongly
recorded for purposes of direct tax and the loss has been wholly used to
reduce the amount due or payable in respect of tax, the value of the denied
advantage is determined in accordance with paragraph 10.

(2) To the extent that the denied advantage has the result that a loss is wrongly
recorded for purposes of direct tax and the loss has not been wholly used to
reduce the amount due or payable in respect of tax, the value of the denied
advantage is—

(@) the value under paragraph 10 of so much of the denied advantage as
results from the part (if any) of the loss which is used to reduce the
amount due or payable in respect of tax, plus

(b) 10% of the part of the loss not so used.

(3) Sub-paragraphs (1) and (2) apply both —
(@) toacase where no loss would have been recorded but for the denied
advantage, and
(b) to a case where a loss of a different amount would have been
recorded (but in that case sub-paragraphs (1) and (2) apply only to
the difference between the amount recorded and the true amount).

(4) To the extent that a denied advantage creates or increases an aggregate loss
recorded for a group of companies —



Consultation draft 9
Part 1 — Consequences of failing to take account of relevant judicial rulings

(@) the value of the denied advantage is calculated in accordance with
this paragraph, and

(b) inapplying paragraph 10 in accordance with sub-paragraphs (1) and
(2), group relief may be taken into account (despite paragraph 10(3)).

(5) To the extent that the denied advantage results in a loss, the value of it is nil
where, because of the nature of the loss or P’s circumstances, there is no
reasonable prospect of the loss being used to support a claim to reduce a tax
liability (of any person).

Value of denied advantage: delayed tax

12 (1) To the extent that the denied advantage is a deferral of tax, the value of that
advantage is—

(@) 25% of the amount of the deferred tax for each year of the deferral, or

b) a percentage of the amount of the deferred tax, for each separate
p & p
period of deferral of less than a year, equating to 25% per year,

or, if less, 100% of the amount of the deferred tax.

(2) This paragraph does not apply to a case to the extent that paragraph 11
applies.

Reduction of paragraph 8 penalty for co-operation

13 (1) Where—
(@) Pisliable to pay a penalty under paragraph 8 of the amount specified
in paragraph 9(1),
(b) the penalty has not yet been assessed, and
(c) P has co-operated with HMRC,

HMRC may reduce the amount of that penalty to reflect the quality of that
co-operation.

(2) Inrelation to co-operation, “quality” includes timing, nature and extent.

(3) In sub-paragraph (1), the reference to P having co-operated with HMRC is
to P having done one or more of the following —

(@) counteracted the denied advantage;

(b) provided HMRC with information enabling corrective action to be
taken by HMRC;

(c) provided with information enabling HMRC to enter an agreement
with P for the purposes of paragraph 6(4);

(d) provided reasonable assistance to HMRC in quantifying the tax
advantage;

(e) allowed HMRC to access tax records for the purpose of ensuring that
the denied advantage is fully counteracted.

(4) But nothing in this paragraph permits HMRC to reduce a penalty to less
than Y% of the value of the denied advantage.

Assessment of penalties

14 (1) Where a person is liable for a penalty under paragraph 8, HMRC may assess
the penalty.

(2) Where HMRC assess the penalty, HMRC must—



10 Consultation draft
Part 1 — Consequences of failing to take account of relevant judicial rulings

(@) notify the person who is liable for the penalty, and

(b) state in the notice a tax period in respect of which the penalty is
assessed.

(3) A penalty under paragraph 8 must be paid before the end of the period of 30
days beginning with the day on which the person is notified of the penalty
under sub-paragraph (2).

(4) An assessment—

(@) 1is to be treated for procedural purposes in the same way as an

assessment to tax (except in respect of a matter expressly provided
for by this Schedule),

(b) may be enforced as if it were an assessment to tax, and
(c) may be combined with an assessment to tax.

(5) No penalty under paragraph 8 may be notified under sub-paragraph (2)
later than—

(@) inthe case of a failure notice given by virtue of paragraph 1(2)(a) (tax
enquiry in progress), the end of the period of 90 days beginning with
the day the tax enquiry is completed, and

(b) inthe case of a failure notice given by virtue of paragraph 1(2)(b) (tax
appeal pending), the end of the period of 90 days beginning with the
earliest of —

(i) the day on which P takes the necessary corrective action in
accordance with paragraph 6(2),

(i) the day on which a ruling is made on the appeal, or any
further appeal, which is a final ruling (see paragraph 4(4)),
and

(iii) the day on which the appeal, or any further appeal, is
abandoned or otherwise disposed of before it is determined
by the court or tribunal to which it is addressed.

(6) In this paragraph—
(@) “tax period” means a tax year, accounting period or other period in
respect of which tax is charged, and

(b) areference to an assessment to tax, in relation to inheritance tax, is to
a determination.

Aggregate penalties

15 (1) This paragraph applies where—
(@) two or more penalties are incurred by the same person and fall to be
determined by reference to an amount of tax with which that person
is chargeable,

(b) one of those penalties is incurred under paragraph 8, and

(c) the remaining penalties are incurred under a relevant penalty
provision.

(2) The aggregate of the amounts of those penalties, so far as determined by
reference to that amount of tax, must not exceed —

(a) the relevant percentage of that amount, or

(b) inacase where atleast one of the penalties is under paragraph 5(2)(b)
or 6(3)(b), (4)(b) or (5)(b) of Schedule 55 to FA 2009, £300 (if greater).
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(3) In the application of section 97A of TMA 1970 (multiple penalties) no
account is to be taken of a penalty under paragraph 8.

(4) “Relevant penalty provision” means —
(@) Schedule 24 to FA 2007,
(b) Schedule 41 to FA 2008, or
(c) Schedule 55 to FA 20009.

(5) “The relevant percentage” means —

(@) 200% in a case where at least one of the penalties is determined by
reference to the percentage in—

(i) paragraph 4(4)(c) of Schedule 24 to FA 2007,
(ii) paragraph 6(4)(a) of Schedule 41 to FA 2008, or
(iii) paragraph 6(3A)(c) of Schedule 55 to FA 2009,

(b) 150% in a case where paragraph (a) does not apply and at least one
of the penalties is determined by reference to the percentage in—

(i) paragraph 4(3)(c) of Schedule 24 to FA 2007,
(ii) paragraph 6(3)(a) of Schedule 41 to FA 2008, or
(iii) paragraph 6(3A)(b) of Schedule 55 to FA 2009,

(c) 140% in a case where neither paragraph (a) nor paragraph (b) applies
and at least one the penalties is determined by reference to the
percentage in—

(i) paragraph 4(4)(b) of Schedule 24 to FA 2007,
(ii) paragraph 6(4)(b) of Schedule 41 to FA 2008,
(iii) paragraph 6(4A)(c) of Schedule 55 to FA 2009,

(d) 105% in a case where none of paragraphs (a), (b) and (c) applies and
at least one of the penalties is determined by reference to the
percentage in—

(i) paragraph 4(3)(b) of Schedule 24 to FA 2007,
(ii) paragraph 6(3)(b) of Schedule 41 to FA 2008,
(iii) paragraph 6(4A)(b) of Schedule 55 to FA 2009, and

(e) inany other case, 100%.

(6) When determining the relevant percentage under sub-paragraph (5), any
reduction of a penalty by HMRC is to be ignored.

Alteration of assessment

16 (1) After the notification of an assessment has been given to a person under
paragraph 14(2), the assessment may not be altered except in accordance
with this paragraph or on appeal.

(2) A supplementary assessment may be made in respect of a penalty if an
earlier assessment operated by reference to an underestimate of the value of
the denied advantage.

(3) An assessment or supplementary assessment may be revised as necessary if
it operated by reference to an overestimate of the denied advantage; and,
where more than the resulting assessed penalty has already been paid by the
person to HMRC, the excess must be repaid.
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Appeals against a penalty under paragraph 8

17 (1) P may appeal against a decision of HMRC that a penalty is payable by P
under paragraph 8.

(2) P may appeal against a decision of HMRC as to the amount of a penalty
payable by P under paragraph 8.

(3) An appeal under this paragraph must be made within the period of 30 days
beginning with the day on which notification of the penalty is given under
paragraph 14(2).

(4) Anappeal under this paragraph is to be treated in the same way as an appeal
against an assessment to the tax concerned (including by the application of
any provision about bringing the appeal by notice to HMRC, about HMRC’s
review of the decision or about determination of the appeal by the First-tier
Tribunal or Upper Tribunal).

(5) Sub-paragraph (4) does not apply —
(@) soas torequire a person to pay a penalty before an appeal against the
assessment of the penalty is determined, or

(b) in respect of any other matter expressly provided for by this
Schedule.

(6) In this paragraph a reference to an assessment to tax, in relation to
inheritance tax, is to a determination.

18 (1) On an appeal under paragraph 17(1), the tribunal may affirm or cancel
HMRC’s decision.

(2) On an appeal under paragraph 17(2), the tribunal may —
(@) affirm HMRC’s decision, or

(b) substitute for HMRC’s decision another decision that HMRC had
power to make.

(3) Inthis paragraph “tribunal” means the First-tier Tribunal or Upper Tribunal
(as appropriate by virtue of paragraph 17(4)).

Representations about HMRC'’s determination of the amount of disputed tax

19 (1) This paragraph applies where a failure notice has been given and not
withdrawn.

(2) P has 90 days, beginning with the day the notice is given, to send
representations to HMRC objecting to the amount specified in the notice
under paragraph 5(2)(a) or (4).

(3) HMRC must consider any representations made in accordance with sub-
paragraph (2).

(4) Having considered the representations, HMRC must—

(@) confirm the amount specified in the notice, or

(b) determine that a different amount ought to have been specified and
amend the notice accordingly,

and notify P.
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Accelerated payment on account where failure notice given and tax unpaid

20 (1) This paragraph applies where a failure notice —
(@) hasbeen given by virtue of paragraph 1(2)(a) (notice given during an
enquiry), and
(b) has not been withdrawn,
(and applies whether or not P is liable to a penalty under paragraph 8).

(2) P must pay to HMRC the accelerated payment specified in the failure notice
under paragraph 5(2)(a).

(3) The accelerated payment is to be treated as a payment on account of the
additional amount of tax which would become due and payable by P on the
assumption that—

(@) the explanation given in the failure notice under paragraph 5(1)(b) is
correct, and

(b) the necessary corrective action is taken under paragraph 6(2)(a).

4) The accelerated payment must be made before —
pay
(@) the end of the payment period, or

(b) if later, the date on which that additional amount in respect of tax
would become due and payable.

(5) “The payment period” means—
(@) if P made no representations under paragraph 19, the 90 day post-
notice period, and
(b) if P made such representations, whichever of the following periods
ends later —
(i) the 90 day post-notice period;
(ii) the period of 30 days beginning with the day on which P is
notified under paragraph 19 of HMRC’s determination.

(6) See paragraph 22 (appeals against final rulings made out of time) for
circumstances in which the duty in sub-paragraph (2) is suspended.

Penalty for failure to make accelerated payment on time

21 (1) If any amount of the accelerated payment is unpaid at the end of the
payment period, P is liable to a penalty of 5% of that amount.

(2) If any amount of the accelerated payment is unpaid after the end of the
period of 5 months beginning with the penalty day, P is liable to a penalty of
5% of that amount.

(3) If any amount of the accelerated payment is unpaid after the end of the
period of 11 months beginning with the penalty day, P is liable to a penalty
of 5% of that amount.

(4) “The penalty day” means the day immediately following the end of the
payment period.

(5) Paragraphs 9 to 18 (other than paragraph 11(5)) of Schedule 56 to FA 2009
(provisions which apply to penalties for failures to make payments of tax on
time) apply, with any necessary modifications, to a penalty under this
paragraph in relation a failure by P to pay the accelerated payment as they
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apply to a penalty under that Schedule in relation to a failure by a person to
pay an amount of tax.

Appeals against final judicial rulings out of time

22 (1) This paragraph applies where a final judicial ruling is the subject of an
appeal by reason of a court or tribunal granting leave to appeal out of time.

2) If a failure notice has been given identifying the judicial ruling under
& ymng J &
paragraph 5(1)(a), the notice is suspended until such time as HMRC notify P
that—
(a) the appeal has resulted in a judicial ruling which is a final ruling, or

(b) the appeal has been abandoned or otherwise disposed of (before it
was determined).

(3) Accordingly the period during which the notice is suspended does not count
towards the periods mentioned in paragraph 8(5) or 20(5)(b)(ii).

(4) When a failure notice is suspended under sub-paragraph (2), HMRC must
notify P as soon as reasonably practicable.

(5) If the final ruling resulting from the appeal is not a judicial ruling which is
relevant to the applied arrangements (see paragraph 4(3)), the failure notice
ceases to have effect at the end of the period of suspension.

(6) In any other case, the failure notice continues after the suspension and, in a
case within sub-paragraph (2)(a), is treated as if it were in respect of the final
ruling resulting from the appeal.

7) The notice given under sub-paragraph (2) must—
& paragrap
(a) state whether sub-paragraph (5) or (6) applies, and
(b) where sub-paragraph (6) applies in a case within sub-paragraph
(2)(a), make any amendments to the failure notice required to reflect
the new final ruling.

(8) No new failure notice may be given in respect of the judicial ruling which is
the subject of the appeal, unless the appeal has been abandoned or otherwise
disposed of before it is determined by the court or tribunal to which it is
addressed.

(9) Nothing in this paragraph prevents a failure notice being given in respect of
a new final ruling resulting from the appeal.

(10) Where the appeal is abandoned or otherwise disposed of as mentioned in
sub-paragraph (8), for the purposes of the ruling mentioned in sub-
paragraph (1) the period beginning when leave to appeal out of time was
granted and ending when the appeal is disposed of does not count towards
the period of 12 months mentioned in paragraph 5(1).

Partnership: introduction

23 (1) Paragraphs 24 to 29 make special provision about partners and partnerships.

2) In those paragraphs and this paragraph —
paragrap paragrap
“partnership failure notice” means a failure notice given by reason of —
(@) atax enquiry being in progress into a partnership return, or
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(b) an appeal having been made in relation to an amendment of
a partnership return or against a conclusion stated by a
closure notice in relation to a tax enquiry into a partnership
return;

“partnership return” means a return in pursuance of a notice under
section 12AA(2) or (3) of TMA 1970;

“the representative partner”, in relation to a partnership return, means
the person who was required by a notice served under or for the
purposes of section 12AA(2) or (3) of TMA 1970 to deliver the return;

“relevant partner”, in relation to a partnership return, means a person
who was a partner in the partnership to which the return relates at
any time during the period in respect of which the return was
required;

and references to a “successor”, in relation to the representative partner are
to be construed in accordance with section 12AA(11) of TMA 1970.

Giving of failure notices in relation to partnership returns

24 (1) If the representative partner in relation to a partnership return is no longer
available, for the purposes of paragraph 1 the return, or an appeal in respect
of the return, is to be regarded as made by the person who is for the time
being the successor of that partner (if that would not otherwise be the case).

(2) Where, at any time after a partnership failure notice is given to P, P is no
longer available, any reference in this Part of this Schedule (other than
paragraph 1 and this sub-paragraph) to P is to be read as a reference to the
person who is, for the time being, the successor of the representative partner.

(3) For the purposes of paragraph 1(3) a partnership return, or appeal in respect
of a partnership return, is made on the basis that a particular tax advantage
results from particular tax arrangements if —

(@) itis made on the basis that an increase or reduction in one or more of
the amounts mentioned in section 12AB(1) of TMA 1970 (amounts in
the partnership statement in a partnership return) results from those
tax arrangements, and

(b) that increase or reduction results in that tax advantage for one or
more of the relevant partners.

(4) For the purposes of Condition D in paragraph 1(5)—

(@) a notice given to a person in the person’s capacity as the
representative partner of a partnership, or a successor of that
partner, and a notice given to that person otherwise than in that
capacity are not to be treated as given to the same person, and

all notices given to the representative partner and successors of tha

b) all notices given to the rep tative part d f that
partner, in that capacity, are to be treated as given to the same
person.

(5) Inthis paragraph references to a person being “no longer available” have the
same meaning as in section 12AA(11) of TMA 1970.

Accelerated payments and partnership failure notices
25 (1) Where HMRC give a partnership failure notice, paragraphs 5(2) to (4) and 19

to 21 (which make provision for accelerated payments by P) do not apply in
relation to the notice.
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(2) But see paragraph 28 and 29 for provision about partner payment notices
and accelerated partner payments in such cases.

Effect of a partnership failure notice

26 In the application of paragraph 6 in relation to a partnership failure notice —

(@) references to the denied advantage are to be read as references to the
increase or reduction in an amount in the partnership statement
mentioned in paragraph 24(2), and

(b) insub-paragraph (2)(b)(ii) the words from “and (where different)” to
the end are to be ignored.

Penalty for failure to take the necessary corrective action: partnership failure notice

27 (1) This paragraph applies in relation to a partnership failure notice.
(2) Paragraph 8(2) applies as if the reference to P were to each relevant partner.

(3) Paragraph 9 applies subject to the following modifications —

(@) the total amount of the penalties under paragraph 8 for which the
relevant partners are liable is Z% of the value of the denied
advantage,

(b) the amount of the penalty for which each relevant partner is liable is
that partner’s appropriate share of that total amount, and

(c) the value of the denied advantage for the purposes of calculating the
total amount of the penalties is —

(i) in the case of a notice given under paragraph 1(2)(a), the net
amount of the amendments required to be made to the
partnership return to counteract the denied advantage, and

(ii) in the case of a notice given under paragraph 1(2)(b), the net
amount of the amendments that have been made to the
partnership return to counteract the denied advantage,

(and, accordingly, paragraphs 10 to 12 do not apply).

(4) For the purposes of sub-paragraph (3) a relevant partner’s appropriate share
is—

(@) thesame share as the share in which any profits or loss for the period
to which the return relates would be apportioned to that partner in
accordance with the firm’s profit-sharing arrangements, or

(b) if HMRC do not have sufficient information from P to establish that
share, such share as is determined for the purposes of this paragraph
by an officer of HMRC.

(5) Where—
(@) the relevant partners are liable to pay a penalty under paragraph 8
(as modified by this paragraph),
(b) the penalties have not yet been assessed, and
(c) P has co-operated with HMRC,

paragraph 13(1) does not apply, but HMRC may reduce the total amount of
the penalties determined in accordance with sub-paragraph (3)(a) to reflect
the quality of that co-operation.

Paragraph 13(2) and (3) apply for the purposes of this sub-paragraph.
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(6) Nothing in sub-paragraph (5) permits HMRC to reduce the total amount of
the penalties to less than Y% of the value of the denied advantage (as
determined in accordance with sub-paragraph (3)(c)).

(7) For the purposes of paragraph 15, a penalty imposed on a relevant partner
by virtue of sub-paragraph (2) is to be treated as if it were determined by
reference to such additional amount of tax as is due and payable by the
relevant partner as a result of the counteraction of the denied advantage.

(8) The right of appeal under paragraph 17 extends to—

(@) a decision that penalties are payable by the relevant partners by
virtue of this paragraph, and

(b) a decision as to the total amount of those penalties payable by those
partners,

but not to a decision as to the appropriate share of, or the amount of a
penalty payable by, a relevant partner.

(9) Paragraph 18(1) applies to an appeal by virtue of sub-paragraph (8)(a), and
paragraph 18(2) to an appeal by virtue of sub-paragraph (8)(b).

(10) An appeal by virtue of sub-paragraph (8) may be brought only by the
representative partner or, if that partner is no longer available, the person
who is for the time being the successor of that partner.

Partner payment notices

28 (1) Where HMRC give a partnership failure notice, HMRC must, at the same
time, give each relevant partner (other than an excluded partner) a notice (a
“partner payment notice”).

(2) The partner payment notice given to a relevant partner must—
(@) specify the amount of the accelerated partner payment for the
purposes of paragraph 29, and
(b) set out the requirements, and explain the effect of, this paragraph
and paragraph 29.

(3) “The accelerated partner payment”, in relation to a relevant partner, means
such amount as a designated HMRC officer may determine, to the best of the
officer’s information and belief, as the additional amount that would
become due and payable by that partner in respect of tax on the assumption
that—

(@) the explanation given in the partnership failure notice under
paragraph 5(1)(b) is correct, and

(b) what that officer may so determine as the denied advantage is
counteracted to the extent that it is reflected in a return or claim of
the partner.

(4) A partner is “excluded” if the amount of the accelerated partner payment in
respect of the partner is nil.

(5) Paragraph 19 (representations about HMRC’s determination of the amount
of disputed tax) applies in relation to an partner payment notice given to a
relevant partner as it applies in relation to a failure notice given to P.
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Payment of accelerated partner payments

29 (1) This paragraph applies where an partner payment notice has been given to
a relevant partner and not withdrawn.

(2) The relevant partner must pay to HMRC the accelerated partner payment
specified in the notice under paragraph 28(2)(a).

(3) The accelerated partner payment is to be treated as a payment on account of
the additional amount of tax which would become due and payable by the
relevant partner on the assumptions mentioned in paragraph 28(3).

(4) The accelerated partner payment must be made before —
(@) the end of the payment period, or

(b) if later, the date on which that additional amount in respect of tax
would become due and payable.

(5) “The payment period” means—
(@) if the relevant partner made no representations under paragraph 19
(as applied by paragraph 28(5)), the period of 90 days beginning with
the day on which the partner payment notice is given;
(b) if the relevant partner made such representations —
(i) the period mentioned in paragraph (a), or
(ii) the period of 30 days beginning with the day on which the
relevant partner is notified under paragraph 19 of HMRC’s
determination,

whichever ends later.

(6) Paragraph 21 (penalty for failure to make accelerated payment on time)
applies to accelerated partner payments as if —

(@) references in that paragraph to the accelerated payment were to the
accelerated partner payment,

(b) references to P were to the relevant partner, and
(c) “the payment period” had the meaning given in sub-paragraph (5).

7) Where a partnership failure notice is suspended under paragraph 22
p p p paragrap
(appeals against final rulings made out of time) —

(@) any partner payment notice given in relation to that notice is also
suspended and, accordingly, the period during which the notice is
suspended does not count towards the periods mentioned in sub-
paragraph (5)(a) or (b)(ii), and

(b) HMRC must give a copy of any notice given under paragraph 22 to
each relevant partner who has been given a partner payment notice.

Interpretation of Part 1

30 In this Part of this Schedule —
“the applied arrangements” has the meaning given in paragraph 1(3);
“arrangements” is defined in paragraph 2(5);
“the asserted advantage” has the meaning given in paragraph 1(3);
“the denied advantage” is defined in paragraph 5(5);

“designated HMRC officer” means an officer of Revenue and Customs
who has been designated by the Commissioners for the purposes of
this Part of this Schedule;
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“failure notice” has the meaning given in paragraph 1(1);

“HMRC” means Her Majesty’s Revenue and Customs;

“judicial ruling” and “relevant”, in relation to a judicial ruling, are
defined in paragraph 4;

“relevant tax” is defined in paragraph 2(2);

“tax advantage” is defined in paragraph 2(3);

“tax appeal” is defined in paragraph 3(7);

“tax arrangements” is defined in paragraph 2(4);

“tax enquiry” is defined in paragraph 3(2) (but see also paragraph 3(6));

“P” has the meaning given in paragraph 1(1);

“the 30 day post-representations period” has the meaning given in
paragraph 8(5);

“the 90 day post-notice period” has the meaning given in paragraph
8(5).

PART 2
EXTENSION OF PART 1 TO OTHER TAXES

31 (1) The Treasury may by order amend the definition of “relevant tax” in
paragraph 1 so as to extend the application of Part 1 of this Schedule to any
other tax.

(2) An order under this paragraph may include —

(@) consequential and supplemental provision (including amendments
of Part 1 of this Schedule or any other enactment whenever passed or
made), and

(b) transitional and transitory provision and savings.

(3) The power to make orders under this paragraph is exercisable by statutory
instrument.

(4) Anorder under this paragraph may only be made if a draft of the instrument
containing the order has been laid before and approved by a resolution of
the House of Commons.

(5) In this paragraph “tax” includes duty.
PART 3
CONSEQUENTIAL AMENDMENTS
Taxes Management Act 1970

32 TMA 1970 is amended as follows.

33 In section 9B (amendment of return by relevant person during enquiry), in
subsection (1), after “relevant person” insert “, or Part 1 of Schedule 1 to the
Finance Act 2014 (amendment of return following failure notice),”.

34 In section 55 (recovery of tax not postponed), after subsection (8A) insert—

“(8B) Subsections (8C) and (8D) apply where a person has been given a
failure notice under Part 1 of Schedule 1 to FA 2014 (consequences of
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failing to take account of relevant judicial rulings) and that notice has

not been withdrawn.

(8C) Nothing in this section enables the postponement of the payment
of —

(@) an amount due under paragraph 20 of that Schedule by
reason of the failure notice (accelerated payment on account
where failure notice given and tax unpaid), or

(b) anamount of tax identified in the failure notice in accordance
with paragraph 5(4) of that Schedule or, where that notice has
been amended under paragraph 19 of that Schedule, the
amended notice.

(8D) Accordingly, if the payment of an amount of tax within subsection
(8C)(b) is postponed by virtue of this section, immediately before the
failure notice is given, it ceases to be so postponed with effect from
the time the failure notice is given, and the tax is due and payable —

(a) if no representations were made under paragraph 19 of that
Schedule in respect of the failure notice, no later than the end
of the 90 day post-notice period (within the meaning of Part
1 of that Schedule), and

(b) if representations were so made, no later than the end of
whichever of the following periods ends later —

(i) the 90 day post-notice period;

(ii) the period of 30 days beginning with the day on
which HMRC’s determination in respect of those
representations is notified under paragraph 19 of that
Schedule.”

35 In section 56 (payment of tax where there is a further appeal), after

subsection (3) insert—

“(3A)

(3B)

(3C)

Subsection (3B) applies where —

(a) a failure notice has been given to a party to the appeal under
Schedule 1 to FA 2014 (consequences of failing to take
account of relevant judicial rulings) and not withdrawn, and

(b) the assessment has effect, or partly has effect, to counteract
the whole or part of the asserted advantage (within the
meaning of paragraph 1(3) of that Schedule) by reason of
which the notice was given.

If, on the application of HMRC, the relevant court or tribunal
considers it necessary for the protection of the revenue, it may direct
that subsection (2) does not apply so far as the tax relates to the
counteraction of the asserted advantage, and —
(a) give permission to withhold all or part of any payment or
repayment, or
(b) require the provision of adequate security before a payment
or repayment is made.

“Relevant court or tribunal” means the tribunal or court from which
permission or leave to appeal is sought.”
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Finance Act 2003

36 (1) Schedule 10 to FA 2003 (SDLT: returns, enquiries, assessments and appeals)
is amended as follows.

(2) In paragraph 39 (direction by the tribunal to postpone payment) after sub-
paragraph (8) insert—

“(9) Sub-paragraphs (10) and (11) apply where a person has been given
a failure notice under Part 1 of Schedule 1 to FA 2014
(consequences of failing to take account of relevant judicial
rulings) and that notice has not been withdrawn.

(10) Nothing in this paragraph enables the postponement of the
payment of —
(@) an amount due under paragraph 20 of that Schedule by
reason of the failure notice (accelerated payment on
account where failure notice given and tax unpaid), or

(b) an amount of tax identified in the failure notice in
accordance with paragraph 5(4) of that Schedule or, where
that notice has been amended under paragraph 19 of that
Schedule, the amended notice.

(11) Accordingly, if the payment of an amount of tax within sub-
paragraph (10)(b) is postponed by virtue of this paragraph,
immediately before the failure notice is given, it ceases to be so
postponed with effect from the time the failure notice is given, and
the tax is due and payable —

(@) if no representations were made under paragraph 19 of
that Schedule in respect of the failure notice, no later than
the end of the 90 day post-notice period (within the
meaning of Part 1 of that Schedule), and

(b) if representations were so made, no later than the end of
whichever of the following periods ends later —

(i) the 90 day post-notice period;
(ii) the period of 30 days beginning with the day on
which HMRC’s determination in respect of those

representations is notified under paragraph 19 of
that Schedule.”

(3) In paragraph 40 (agreement to postpone payment of tax), after sub-
paragraph (3) insert —

“(4) Paragraph 39(9) and (10) applies for the purposes of this
paragraph as it applies for the purposes of paragraph 39.”

(4) In paragraph 43 (payment of stamp duty land tax where there is a further
appeal), after sub-paragraph (2) insert—

“(3) Sub-paragraph (4) applies where —

(@) a failure notice has been given to a party to the appeal
under Schedule 1 to FA 2014 (consequences of failing to
take account of relevant judicial rulings) and not
withdrawn, and

(b) the assessment to which the appeal relates has effect, or
partly has effect, to counteract the whole or part of the
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asserted advantage (within the meaning of paragraph 1(3)
of that Schedule) by reason of which the notice was given.

(3) If, on the application of HMRC, the relevant court or tribunal
considers it necessary for the protection of the revenue, it may
direct that sub-paragraph (1) does not apply so far as the stamp
duty land tax relates to the counteraction of the asserted
advantage, and —

(a) give permission to withhold all or part of any payment or
repayment, or

(b) require the provision of adequate security before payment
or repayment is made.

(4) “Relevant court or tribunal” means the tribunal or court from
which permission or leave to appeal is sought.”

Finance Act 2007

37 In paragraph 12 of Schedule 24 to FA 2007 (penalties for errors: interaction
with other penalties), after sub-paragraph (2) insert—

“(2A) In sub-paragraph (2) “any other penalty” does not include a
penalty under Schedule 1 to FA 2014 (penalty for failure to comply
with failure notice).”

Finance Act 2008

38 In paragraph 15 of Schedule 41 to FA 2008 (penalties: failure to notify:
interaction with other penalties), after sub-paragraph (1) insert—

“(1A) In sub-paragraph (2) “any other penalty” does not include a
penalty under Schedule 1 to FA 2014 (penalty for failure to comply
with failure notice).”

Finance Act 2009

39 In paragraph 17 of Schedule 55 to FA 2009 (penalty for failure to make
returns etc: interaction with other penalties), in sub-paragraph (2), after
paragraph (b) insert “, or

(c) apenalty under Schedule 1 to FA 2014 (penalty for failure to
comply with failure notice).”

Finance Act 2013

40 (1) Schedule 33 to FA 2013 (annual tax on enveloped dwellings: returns,
enquiries, assessments and appeals is amended as follows).

(2) In paragraph 48 (application for payment of tax to be postponed) after sub-
paragraph (8) insert—

“(8A) Sub-paragraphs (10) and (11) apply where a person has been given
a failure notice under Part 1 of Schedule 1 to FA 2014
(consequences of failing to take account of relevant judicial
rulings) and that notice has not been withdrawn.

(8B) Nothing in this paragraph enables the postponement of the
payment of —
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(@)

(b)

an amount due under paragraph 20 of that Schedule by
reason of the failure notice (accelerated payment on
account where failure notice given and tax unpaid), or

an amount of tax identified in the failure notice in
accordance with paragraph 5(4) of that Schedule or, where
that notice has been amended under paragraph 19 of that
Schedule, the amended notice.

(8C) Accordingly, if the payment of an amount of tax within sub-
paragraph (8B)(b) is postponed by virtue of this paragraph,
immediately before the failure notice is given, it ceases to be so
postponed with effect from the time the failure notice is given, and
the tax is due and payable —

(@)

(b)

if no representations were made under paragraph 19 of
that Schedule in respect of the failure notice, no later than
the end of the 90 day post-notice period (within the
meaning of Part 1 of that Schedule), and
if representations were so made, no later than the end of
whichever of the following periods ends later —

(i) the 90 day post-notice period;

(ii) the period of 30 days beginning with the day on

which HMRC’s determination in respect of those

representations is notified under paragraph 19 of
that Schedule.”

(3) In paragraph 49 (agreement to postpone payment of tax), after sub-
paragraph (3) insert —

“(4) Paragraph 39(9) applies for the purposes of this paragraph as it
applies for the purposes of paragraph 39.”

(4) In paragraph 53 (payment of tax where there is a further appeal), after sub-
paragraph (2) insert—

“(3) Sub-paragraph (4) applies where —

(a)

(b)

a failure notice has been given to a party to the appeal
under Schedule 1 to FA 2014 (consequences of failing to
take account of relevant judicial rulings) and not
withdrawn, and

the assessment to which the appeal relates has effect, or
partly has effect, to counteract the whole or part of the
asserted advantage (within the meaning of paragraph 1(3)
of that Schedule) by reason of which the notice was given.

(3) If, on the application of HMRC, the relevant court or tribunal
considers it necessary for the protection of the revenue, it may
direct that sub-paragraph (1) does not apply so far as the tax
relates to the counteraction of the asserted advantage, and —

(@)
(b)

give permission to withhold all or part of any payment or
repayment, or

require the provision of adequate security before payment
or repayment is made.

(4) “Relevant court or tribunal” means the tribunal or court from
which permission or leave to appeal is sought.”
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PART 4
COMMENCEMENT AND TRANSITIONAL PROVISION

41 (1) The amendments made by Part 1 of this Schedule have effect in relation to
judicial rulings whenever made.

(2) But, in the case of judicial rulings made before the day on which this Act is
passed, Part 1 of this Schedule has effect as if for paragraph 1(6) there were
substituted —

“(5) A failure notice may not be given after —

(@) the end of the period of 24 months beginning with the day
on which this Act is passed, or

(b) the end of the period of 12 months beginning with the day
the return or claim to which sub-paragraph (2)(a) refers
was received by HMRC or (as the case may be) the day the
tax appeal to which sub-paragraph (2)(b) refers was made,

whichever is later.”

(3) Accordingly, the reference in paragraph 22(10) to the period of 12 months
includes a reference to the period of 24 months mentioned in the version of
paragraph 1(6) set out in sub-paragraph (2) above.
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EXPLANATORY NOTE

CLAUSE 1 SCHEDULE 1: CONSEQUENCES OF FAILING TO TAKE ACCOUNT
OF RELEVANT JUDICIAL RULINGS

SUMMARY

1. Clause XX and Schedule YY introduce a new requirement for users of certain tax
arrangements to amend their returns to relinquish the asserted tax advantage obtained by
applying those arrangements when notified to do so by HM Revenue & Customs (HMRC).
HMRC may issue such a notification when those tax arrangements have been shown in a
relevant judicial ruling not to give the asserted tax advantage if applied to those tax
arrangements. The measure provides for a penalty to be charged on those taxpayers who fail
to make the required amendment or to satisfy HMRC that no such amendment is necessary.
Taxpayers have a right of appeal against the penalty.

Taxpayers in receipt of a notice to amend their returns will also be notified of a requirement
to pay the amount of the tax advantage to HMRC. This amount will only be payable if the
taxpayer fails to amend the relevant return and pay the additional tax liability.

The measure applies to Income Tax (IT); Capital Gains Tax (CGT); Corporation Tax (CT);
Inheritance Tax (IHT); Stamp Duty Land Tax (SDLT); and the Annual Tax on Enveloped
Dwellings (ATED). The clause provides for further taxes to be added to the measure by
Treasury Order.

DETAILS OF THE SCHEDULE

2. Paragraph 1 defines the conditions which must apply for HMRC to issue a failure
notice to a person.

3. Paragraph 1(2) provides the first condition that there is an open tax enquiry into that
person’s return, or the person has made a tax appeal.

4. Paragraph 1(3) provides the second condition that the return or claim subject to the
enquiry or to the appeal is made on the basis that the person obtains a tax advantage from the
use of tax arrangements.

5. Paragraph 1(4) provides the third condition that there has been a judicial ruling
relevant to the person’s return, claim or appeal.

6. Paragraph 1(5) provides the fourth condition, that no previous failure notice has
been given to the person in respect of the same tax arrangements and tax advantage, unless it
was withdrawn.
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Tax Advantage and Tax Arrangements

7. Paragraph 2(3) defines a tax advantage to include relief from or repayment of tax,
avoidance or reduction of a charge or assessment to tax or a tax obligation, and a deferral of
payment or an advance of repayment of tax.

Tax Returns and Enquiries

8. Paragraph 3(5) provides that certain defined statements, accounts and documents are
to be treated as returns for the purposes of Inheritance Tax (IHT).

9. Paragraph 3(6) states that an IHT tax enquiry is deemed to be in progress from the
time an account is delivered or other document produced, until the person is issued with a
certificate of discharge.

Relevant Judicial Ruling

10. Paragraph 4(3) provides that a judicial ruling in another party’s litigation is relevant to
a person if the ruling relates to tax arrangements, the ruling lays down principles which, if
applied to those arrangements, deny that advantage or part of it, and it is a final ruling.

11.  Paragraph 4(4) defines a ruling as final if it is made by the Supreme Court, or if made
by a lower court or tribunal, no appeal is made against it, permission to appeal is refused or if
an appeal is made but is abandoned or otherwise disposed of before it was determined.

Failure Notices

12. Paragraph 5(1) provides that a failure notice must identify the judicial ruling on which
it is based, explain why HMRC consider it is relevant to the person’s tax arrangements, and
set out what the person is required to do as a result of the notice.

13.  Paragraph 5(2) provides that a failure notice will also notify the taxpayer of the
amount of the “accelerated payment” which is due under paragraph 20, and explain the
payment due date and the consequences of not making the payment.

14.  Paragraph 5(3) provides that the amount of the accelerated payment will be that
amount which is properly due, on the assumption that there is a relevant judicial ruling and
the taxpayer takes the required corrective action (e.g. in amending the return). In effect it is
the amount of additional tax HMRC maintains is due for the return now that the asserted tax
advantage has been shown not to accrue as a result of the relevant judicial ruling. This sub-
paragraph also provides that only a “designated” officer is authorised to determine the
amount payable.

15. Paragraph 6(2)(a) provides that a person who is issued with a failure notice must take
the required action correct the tax position.

16.  Paragraph 6(2)(b) provides that the person notify HMRC when he has taken the
corrective action and that he accepts the judicial ruling is relevant, and that he must notify
HMRC of the amount of the asserted tax advantage and the tax that has now become payable.




FINANCE BILL 2014

17.  Paragraph 6(4) defines the action required by the person as amending his return or
claim to counter the tax advantage claimed if the failure notice is in respect of an open tax
enquiry, or taking all necessary steps to reach agreement with HMRC to relinquish the denied
advantage if the failure notice is issued in respect of a tax appeal.

18.  Paragraph 6(6) provides that any time limit applied to prevent a taxpayer amending
his return or claim is disregarded for the purposes of this measure.

19.  Paragraphs 6(8) and (9) provides that a taxpayer may not appeal against a notice
closing an enquiry into his return or claim where that notice gives effect to any amendment
made by the taxpayer in response to a failure notice.

Request for Reconsideration by HMRC of a Failure Notice

20.  Paragraph 7 provides that a person may make representations to HMRC within 90
days of a failure notice being issued. The person may object to a failure notice either because
there is no open tax enquiry or appeal or no tax advantage was obtained by the return or
claim; that he has already been given a failure notice in respect of the tax arrangements or tax
advantage; or that the judicial ruling is not relevant to his circumstances. HMRC must
consider the representations and notify the person that the failure notice is confirmed or
amended, or withdrawn.

Penalties for Failure to Comply with Failure Notices

21.  Paragraph 8(3) states that a person becomes liable to a penalty if he fails to comply
with a failure notice within 90 days and makes no representations to HMRC.

22.  Paragraph 8(4) states that when a person makes representations to HMRC about a
failure notice he becomes liable to a penalty if he subsequently fails to comply with a failure
notice within 30 days of HMRC amending or confirming it, or if later, within 90 days of the
original date of the failure notice.

23.  Paragraph 9 provides that if a person becomes liable to a penalty it will be charged at
[X%] of the tax advantage claimed, or of that part of it remaining if the person complies in
part with the notice before becoming liable to a penalty.

Value of Denied Advantage

24.  Paragraph 10(1) defines the value of denied advantage as the additional amount of tax
that would be due or payable if the advantage were counteracted.

25.  Paragraph 10(3) excludes group relief and relief in respect of repayment of loans
when calculating denied advantage in respect of Corporation Tax.

26.  Paragraph 11(2)(b) provides that 10 per cent of any part of a loss not used to reduce
the amount of tax due and payable shall be included in the value of denied advantage.

27.  Paragraph 11(4) amends the calculation of denied advantage for groups of companies
(for corporation tax) where the group has an overall loss, to the extent that a denied
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advantage results in an understatement of profit in one group company, the denied advantage
is calculated in accordance with paragraph 10(1) and (2).

28.  Paragraph 11(5) says that where the nature of the loss is, or the person’s
circumstances are, such that there is no reasonable prospect of the loss being used to reduce a
tax liability of any person, there will be no penalty.

29.  Paragraph 12 provides that where tax arrangements claim to result in tax being
deferred, the denied advantage is calculated at 25% of the tax deferred for each year of
deferral, or a proportionately reduced percentage if the deferment is less than a year.

Reductions for Co-operation

30.  Paragraph 13(1) provides that before the penalty has been charged, HMRC may
reduce the penalty if the taxpayer co-operates with HMRC to resolve the matter.

31.  Paragraph 13(3) sets out the how the taxpayer must act to provide the co-operation
required for HMRC to reduce the penalty. The penalty can be reduced if the taxpayer:

e Acts to counter the tax advantage;

e Provides sufficient information for HMRC to act to counter the tax advantage or to reach
agreement with the taxpayer to relinquish the tax advantage;

e Gives reasonable help to HMRC to quantify the tax advantage; or
e Gives HMRC access to his records to allow them to ensure the advantage is countered.

32.  Paragraph 13(4) sets the minimum rate of penalty at Y%.

Assessment of Penalties

33.  Paragraph 14(2) requires HMRC to notify the taxpayer when a penalty is assessed and
that the notice must state the tax period to which the penalty relates.

34.  Paragraph 14(5)(a) provides that in the case of a Failure Notice issued in respect of an
open tax enquiry, the penalty must be notified no later than 90 days after the enquiry is
closed.

35.  Paragraph 14(5)(b) provides that in the case of a Failure Notice issued in respect of a
pending appeal case, the penalty must be notified no later than 90 days after the taxpayer
takes the necessary action to agree his case with HMRC or withdraws his appeal. If the
litigation proceeds, the penalty must be issued within 90 days of the final ruling being made.

Aggregate Penalties

36.  Paragraph 15(1) sets out that when a taxpayer becomes liable to both a penalty under
this regime and also to a penalty calculated by reference to the same tax amount but assessed
under different legislation, paragraph 15 will apply.

37.  Paragraph 15(2)(a) sets the maximum amount at which penalties may be aggregated.
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38.  Paragraph 15(2)(b) applies if one of the penalties applying is issued under Schedule
55 to Finance Act 2009 (Penalty for Failure to Make Returns) because a return is more than
6-months or 12-months outstanding. In such cases the maximum amount of penalties
aggregated under this section must not exceed the “relevant percentage”, or £300 if greater.

39.  Paragraph 15(5) sets the “relevant percentage” applicable in each case by reference to
the penalty provision under which the other penalty is imposed reflecting the seriousness of
the default and whether the penalty concerns an off-shore matter.

Alteration of Assessment

40.  Paragraph 16(2) provides that a supplementary penalty assessment may be issued if
the earlier one was based on too low an amount of denied advantage.

41.  Paragraph 16(3) provides that penalty assessments and supplementary assessments
may be recalculated if they were based on too high an amount of advantage and that HMRC
must repay any excess that the taxpayer has already paid.

Appeals

42. Paragraph 17(1) provides that a person may appeal against HMRC’s decision that a
penalty is payable.

43.  Paragraph 17(2) provides that a person may appeal against the amount of penalty
charged.

44.  Paragraph 17(5) states that a person is not required to pay a penalty before the appeal
against it is determined.

45.  Paragraph 18(1) provides that a tribunal may affirm or cancel HMRC’s decision that a
penalty is payable.

46.  Paragraph 18(2) provides that a tribunal may confirm the amount of the penalty
charged, or vary it by changing any decision made by HMRC to any other that HMRC has
the power to make.

Representations about HMRC's determination of the amount of disputed tax

47.  Paragraph 19 provides for the taxpayer to make representations about the amount of
the accelerated payment or the additional amount of tax due. This includes, for example,
circumstances relating to other reliefs and allowances that might affect the final amount of
tax due, to the extent that they have not already been taken into account against other
liabilities.

Accelerated payment on account

48. Paragraph 20 provides the rules regarding the payment of the accelerated payment.
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49, Paragraph 20(3) explains that the accelerated payment is to be treated as a payment on
account of the tax liability that will be determined on final resolution of the tax dispute.

50.  Paragraph 20(4) ensures that the accelerated payment does not become due and
payable before the time that the tax liability on which it is based would ordinarily become
due and payable.

51.  Paragraph 20(5) links the ‘payment period’ to the time limit for the taxpayer to take
the necessary corrective action in response to the ‘failure notice’.

Penalty for failing to make accelerated payment

52.  Paragraph 21 provides for a penalty which will be applied to any part of the
accelerated payment that is not received by the due date. The amount of the penalty will
reflect the degree to which the payment is late, and is based on the amount remaining unpaid.

53.  Paragraph 21(6) imports the effect of a number of provisions in Schedule 56 to FA
2009. This includes the rule that where HMRC has agreed a structured ‘time to pay’
agreement, payment will be regarded as satisfied for the purposes of the late payment penalty,
provided that agreement is being met.

Out-of-Time Appeals Against Final Rulings

54.  Paragraph 22(2) provides for a failure notice to be suspended if an appeal is accepted
by a court out of time in respect of a relevant ruling, until HMRC notifies the taxpayer that
the appeal has been abandoned or has reached a final ruling.

55.  Paragraph 22(3) states that the limits of 90 days, or where appropriate 30 days, for the
taxpayer to comply with a failure notice take no account of the period that a notice is
suspended. This also applies to the ‘payment period’ for an accelerated payment.

56.  Paragraph 22(5) states that if the appeal results in a ruling which no longer applies to
the circumstances of the taxpayer in receipt of the failure notice, the notice no longer has
effect once the period of suspension is over.

57. Paragraph 22(6) provides that if sub-paragraph 22(5) does not apply, a failure notice
continues once HMRC notifies the taxpayer that the suspension is over and if relevant that
the new judicial ruling is now the final one for the purposes of the notice.

58.  Paragraph 22(7)(b) requires HMRC to include in a notice issued under paragraph
22(2) any changes to the final notice needed to take account of a new final ruling.

59.  Paragraph 22(8) prevents the issue of further failure notices being issued to other
taxpayers in respect of the matter under appeal, unless that appeal is abandoned or otherwise
disposed of before it is determined.

60.  Paragraph 22(10) provides that when such an appeal is abandoned, the period between
when the person was given leave to appeal and the abandonment of the appeal does not count
towards the limit of 12 months from the date of the final ruling for HMRC to issue a failure
notice.
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Special Provision about Partnership Returns

61.  Paragraph 24(3) states that in respect of partnership returns, a tax advantage arises
from tax arrangements if the arrangements increase or reduce any of the items required to be
included in a partnership return, and result in a tax advantage for at least one of the partners.

62.  Paragraph 24(4)(a) provides that any failure notice given to a representative partner or
his successor is not treated as a notice given to that person in any other capacity.

63.  Paragraph 24(4)(b) provides that a representative partner and his successor are to be
treated as the same person in respect of any failure notice given to them in that capacity.

64.  Paragraph 25 disapplies certain provisions in the case of partnerships and instead
substitutes paragraphs 28 and 29.

65.  Paragraph 27(2) provides that a penalty for failing to comply with a failure notice is
payable by each relevant partner.

66.  Paragraph 27(3)(a) states that the total amount of penalties charged to relevant
partners is Z% of the denied advantage.

67.  Paragraph 27(3)(b) provides that each partner’s share of the total penalty is the
appropriate share.

68.  Paragraph 27(4) defines the appropriate share as the same as the share of profits or
losses apportioned to that partner in the accounting period but if that information is not
available to HMRC, any such share as an officer of HMRC may determine.

69.  Paragraph 27(5) provides that any reduction to the penalty for co-operation under
paragraph 13 is calculated and applied to the total amount of penalties issued to the partners.

70.  Paragraph 27(7) provides that for the purposes of applying the maximum sum of
aggregated penalties under paragraph 15, a penalty charged to a relevant partner is to be
treated as if it were calculated by reference to the amount of tax due from the partner as a
result of counteracting the tax advantage.

71.  Paragraph 27(8) states that an appeal may be made against a decision that the partners
are liable to penalties or against the sum total of those penalties.

72.  Paragraphs 28 and 29 apply the accelerated payment provisions to members of a
partnership, with necessary modifications. These provisions apply to the partners individually
and not to the partnership as a whole, except to the extent that the partner’s tax liability
results from matters determined at the partnership level.

73.  Paragraph 28(4) provides that an ‘excluded partner’ is a partner who will have no
additional tax liability that warrants an accelerated payment, for example, due to their
residence status.
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Part 2
Extension to Other Taxes

74.  Paragraph 31 provides for the Treasury to make an order to add other taxes to the
scope of the measure by statutory instrument.

Part 3
Consequential amendments

75.  Paragraph 34 provides that in circumstances where a taxpayer has postponed the tax
amount which is the subject of an accelerated payment, or might normally expect to be able
to do so, that taxpayer will no longer be able to postpone the tax. Thus the position of
taxpayers who are subject to a failure notice will be the same, regardless of where they are in
the enquiry process.

76.  Paragraph 35 provides that, whilst HMRC will normally repay any disputed tax it has
received if the taxpayer is successful in litigation at any stage, they will not be obliged to do
so if there is reason to think the revenue may be at risk and the matter is being appealed
further.

77.  Paragraphs 36 and 40 fulfil the same function as paragraphs 34 and 35 for the other
taxes covered by this legislation.

78.  Paragraph 37 disapplies the interaction provision in Schedule 24 to Finance Act 2007,
penalties for errors, so that a penalty under that schedule is not reduced by the amount of a
penalty charged under this schedule calculated by reference to the same amount of tax..

79.  Paragraph 38 _disapplies the interaction provision in Schedule 41 to Finance Act
2008, penalties for failure to notify and certain VAT and excise wrongdoings, so that a
penalty under that schedule is not reduced by the amount of a penalty charged under this
schedule calculated by reference to the same amount of tax..

80.  Paragraph 39 disapplies the interaction provision in Schedule 55 to Finance Act 2009,
penalties for failure to make returns, so that a penalty under that schedule is not reduced by
the amount of a penalty charged under this schedule calculated by reference to the same
amount of tax.

Part 4

Commencement and Transitional Provision

81.  Paragraph 41(2) provides that where a judicial ruling was made before the date the
Act was passed, a failure notice may be issued no later than a date two years from the day the

Act was passed or one year from the day the return or claim was submitted or appeal made, if
later.
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BACKGROUND NOTE

HMRC sometimes have to deal with a large number of taxpayers’ returns that claim a tax
advantage from the same or similar tax arrangements, or large numbers of appeals against
HMRC’s conclusion that the arrangements do not work. This measure has been introduced
to encourage users of marketed or widely used avoidance schemes to settle their case with
HMRC once a Tribunal or court has concluded in another party’s litigation that the scheme
does not work as asserted.

At the same time it removes the benefit for users of tax avoidance schemes in terms of the
time value of money. Given the existence of a judicial precedent, the balance of the
argument that the tax is due and payable tips significantly towards the Exchequer, even
though the taxpayer continues to dispute the effectiveness of the tax scheme.

If you have any questions about this change, or comments on the legislation, please contact
Pete Woodham on 03000 586533 (email: peter.woodham@hmrc.gsi.gov.uk) or David
Edney on 03000 585985 (email: david.edney@hmrc.gsi.gov.uk)
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Disclosure of tax avoidance schemes: information powers

(1) Part7 of FA 2004 (disclosure of tax avoidance schemes) is amended as set out
in subsections (2) to (4).

(2) After section 310 insert—
“310ADuty to provide further information requested by HMRC

(1) This section applies where —

(@) a person has provided the prescribed information about
notifiable proposals or arrangements in compliance with
section 308, 309 or 310, or

(b) a person has provided information in purported compliance
with section 309 or 310 but HMRC believe that the person has
not provided all the prescribed information.

(2) HMRC may require the person to provide —

(@) further specified information about the notifiable proposals or
arrangements (in addition to the prescribed information under
section 308, 309 or 310);

(b) documents relating to the notifiable proposals or arrangements.

(3) Where HMRC impose a requirement on a person under this section, the
person must comply with the requirement within—

(@) the period of 10 working days beginning with the day on which
HMRC imposed the requirement, or

(b) such longer period as HMRC may direct.

310B Failure to provide information under section 310A: application to the
Tribunal

(1) This section applies where HMRC —
(@) have required a person to provide information or documents
under section 310A, but
(b) believe that the person has failed to provide the information or
documents required.

2) HMRC may apply to the tribunal for an order requiring the person to
Y apply q g thep
provide the information or documents required.

(3) The tribunal may make an order under subsection (2) only if satisfied
that HMRC have reasonable grounds for suspecting that the
information or documents will assist HMRC in considering the
notifiable proposals or arrangements.

(4) Where the tribunal makes an order under subsection (2), the person
must comply with it within—
(@) the period of 10 working days beginning with the day on which
the tribunal made the order, or
(b) such longer period as HMRC may direct.”

(3) Insection 316(2) (meaning of the “information provisions”), after “310,” insert
“310A,”.

(4) Insection 318(1) (interpretation of Part 7), at the end insert—

““working day” means a day which is not a Saturday or a Sunday,
Christmas Day, Good Friday or a bank holiday under the
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Banking and Financial Dealings Act 1971 in any part of the
United Kingdom.”

(5) Section 98C of TMA 1970 (notification under Part 7 of FA 2004) is amended as
set out in subsections (6) to (10).

(6) Insubsection (1)(a)(i), for “or (c)” substitute , (c) or (ca)”.

(7) Insubsection (2), after paragraph (c) insert—

“(ca) section 310A (duty to provide further information requested by
HMRC),”.

(8) In subsection (2ZA), at the end of the table add —

“A failure to | The first day
comply with | after the end
section 310A | of the period
within which
the person
must comply
with  section
310A.”

(9) Insubsection (2ZB)—
(@) inparagraph (a)—
(i) for “person’s” substitute “promoter’s”;
(ii) after “(3)” insert “or section 310A”;
(iii) for “person” substitute “promoter”;
(b) in paragraph (b)—
(i) Dbefore “person’s” insert “relevant”;
(ii) for “or 310” substitute *, 310 or 310A”;
(iii) before “person” insert “relevant”.

(10)  After subsection (2ZB) insert—

“(2ZBA) In subsection (2ZB)—
(@) “promoter” has the same meaning as in Part 7 of the Finance Act
2004, and
(b) “relevant person” means a person who enters into any
transaction forming part of notifiable arrangements within the
meaning of that Part.”

(11) Section 310A of FA 2004 applies to a person who provides the prescribed
information about notifiable proposals or arrangements in compliance or
purported compliance with section 308, 309 or 310 on or after the day on which
this Act is passed.
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EXPLANATORY NOTE

CLAUSE 1: DISCLOSURE OF TAX AVOIDANCE SCHEMES: INFORMATION
POWERS

SUMMARY

1. This clause gives HM Revenue & Customs (HMRC) further powers to obtain
information about tax avoidance schemes.

DETAILS OF THE CLAUSE

2. Paragraph 2 adds section 310A to Finance Act 2004 (section 310A) which provides
that where a person has disclosed a tax avoidance scheme HMRC may require that
person to provide documents or more information about the scheme.

3. Paragraph 2 also adds section 310B to Finance Act 2004 (section 310B) which
provides that where a person has failed to provide information or documents
required under section 310A HMRC may ask the tribunal for an order requiring the
information or documents to be provided.

4. Paragraph 3 amends section 316(2) of Finance Act 2004 so that information required
under section 310A has to be provided in the form and manner specified by HMRC.

5. Paragraph 4 adds a definition of “working day” to section 318(1) of Finance Act
2004 for the purposes of determining when information or documents have to be
provided under section 310A or section 310B.

6. Paragraphs 5 to 10 amend section 98C of Taxes Management Act 1970 to provide
for penalties where a person has failed to provide information or documents required
under section 310A.

7. Paragraph 11 contains the commencement provisions.

BACKGROUND NOTE

8. The disclosure of tax avoidance schemes legislation in Part 7 of Finance Act 2004
(Part 7) is designed to give HMRC early warning of tax avoidance schemes, giving
it opportunity to consider changes in the law to close loopholes or challenge
schemes that it does not believe work.

9. Part 7 requires a person, usually the person who designs and sells a tax avoidance
scheme, to disclose details of certain descriptions of schemes to HMRC.



10.

11.

12.

13.

14.

FINANCE BILL 2014

Where a disclosure is made the existing information power in section 308A of
Finance Act 2004 is limited to obtaining information or documents related to what
should have been included in the disclosure.

This clause amends Part 7 to enhance the ability of HMRC to obtain information or
documents to better understand and analyse the tax effect of a disclosed tax
avoidance scheme. It would, for example, enable HMRC to obtain sample copies of
the documents used in implementing the scheme and a full analysis of how the
scheme achieves the expected tax advantage. It also broadens HMRC’s ability to
deal with incomplete compliance with a person’s disclosure obligations under
sections 309 and 310.

Following consultation the Government has decided that documents and additional
information will not have to be provided in every case, but only when HMRC
specifically request them.

The legislation also provides for a penalty for failing to comply with the new
information power under section 310A of £600 a day, or of up to £1 million if that is
considered necessary to deter future failures to comply.

If you have any questions about this change, or comments on the legislation, please
contact Lesley Hamilton on 03000 585670 (email: lesley.hamilton@hmrc.gsi.gov.uk).
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