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IXQFWLRQVRIWKDWRIILFHKDYHUHJDUGWRu
D WKHQHHGIRUWULEXQDOVWREHDFFHVVLEOH
E WKHQHHGIRUSURFHHGLQJVEHIRUHWULEXQDOVu
L WREHIDLUDQG
LL WREHKDQGOHGTXLFNO\DQGHIILFLHQWO\DQG
F WKHQHHGIRUPHPEHUVRIWULEXQDOVWREHH[SHUWVLQWKHVXEMHFWPDWWHURI
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D LV D MXGJH RI WKH )LUVWWLHU 7ULEXQDO E\ YLUWXH RI DSSRLQWPHQW XQGHU
SDUDJUDSK  RI6FKHGXOH
E LV D MXGJH RI WKH 8SSHU 7ULEXQDO E\ YLUWXH RI DSSRLQWPHQW XQGHU
SDUDJUDSK  RI6FKHGXOH
F LVDGLVWULFWMXGJH
G LVD'LVWULFW-XGJH 0DJLVWUDWHVp&RXUWV 
H LVDPHPEHURIDSDQHORIFKDLUPHQRIHPSOR\PHQWWULEXQDOV
I LVDPHPEHURIWKH$V\OXPDQG,PPLJUDWLRQ7ULEXQDODSSRLQWHGXQGHU
SDUDJUDSK  D WR G RI6FKHGXOHWRWKH1DWLRQDOLW\,PPLJUDWLRQ
DQG$V\OXP$FW F   OHJDOO\TXDOLILHGPHPEHUV 
J LVDSHUVRQZKRKROGVDQRIILFHVSHFLILHGXQGHUVXEVHFWLRQ  IRUWKH
SXUSRVHVRIWKLVSDUDJUDSKRU
K LVD&KDPEHU3UHVLGHQWRUD'HSXW\&KDPEHU3UHVLGHQWZKHWKHURID
FKDPEHU RI WKH )LUVWWLHU 7ULEXQDO RU RI D FKDPEHU RI WKH 8SSHU
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LVDPHPEHURIDSDQHORIPHPEHUVRIHPSOR\PHQWWULEXQDOVWKDWLVQRW
DSDQHORIFKDLUPHQRIHPSOR\PHQWWULEXQDOVRU
LVDPHPEHURIWKH$V\OXPDQG,PPLJUDWLRQ7ULEXQDODSSRLQWHGXQGHU
SDUDJUDSK   H  RI 6FKHGXOH  WR WKH 1DWLRQDOLW\ ,PPLJUDWLRQ DQG
$V\OXP $FW  F   PHPEHUV RWKHU WKDQ qOHJDOO\ TXDOLILHG
PHPEHUVr 



$SHUVRQLVDMXGJHRIWKH8SSHU7ULEXQDOLIKHu
D LVWKH6HQLRU3UHVLGHQWRI7ULEXQDOV
E LV D MXGJH RI WKH 8SSHU 7ULEXQDO E\ YLUWXH RI DSSRLQWPHQW XQGHU
SDUDJUDSK  RI6FKHGXOH
F LVDSXLVQHMXGJHRIWKH+LJK&RXUW LQ(QJODQGDQG:DOHVRU1RUWKHUQ
,UHODQG 
G LVDMXGJHRIWKH&RXUWRI6HVVLRQ
H LVDFLUFXLWMXGJH
I LVDVKHULIILQ6FRWODQG
J LVDFRXQW\FRXUWMXGJHLQ1RUWKHUQ,UHODQG
K LVWKH&KLHI6RFLDO6HFXULW\&RPPLVVLRQHURUDQ\RWKHU6RFLDO6HFXULW\
&RPPLVVLRQHU DSSRLQWHG XQGHU VHFWLRQ    RI WKH 6RFLDO 6HFXULW\
$GPLQLVWUDWLRQ 1RUWKHUQ,UHODQG $FW F  
L LVD6RFLDO6HFXULW\&RPPLVVLRQHUDSSRLQWHGXQGHUVHFWLRQ  RIWKDW
$FW GHSXW\&RPPLVVLRQHUV 
M LVDPHPEHURIWKH$V\OXPDQG,PPLJUDWLRQ7ULEXQDODSSRLQWHGXQGHU
SDUDJUDSK  D WR G RI6FKHGXOHWRWKH1DWLRQDOLW\,PPLJUDWLRQ
DQG$V\OXP$FW OHJDOO\TXDOLILHGPHPEHUV ZKRu
L LVWKH3UHVLGHQWRUD'HSXW\3UHVLGHQWRIWKDWWULEXQDORU
LL KDV WKH WLWOH 6HQLRU ,PPLJUDWLRQ -XGJH EXW LV QHLWKHU WKH
3UHVLGHQWQRUD'HSXW\3UHVLGHQWRIWKDWWULEXQDO
N LVDGHSXW\MXGJHRIWKH8SSHU7ULEXQDO
O LVDSHUVRQZKRKROGVDQRIILFHVSHFLILHGXQGHUVXEVHFWLRQ  IRUWKH
SXUSRVHVRIWKLVSDUDJUDSKRU
P LVD&KDPEHU3UHVLGHQWRUD'HSXW\&KDPEHU3UHVLGHQWZKHWKHURID
FKDPEHU RI WKH 8SSHU 7ULEXQDO RU RI D FKDPEHU RI WKH )LUVWWLHU
7ULEXQDODQGGRHVQRWIDOOZLWKLQDQ\RISDUDJUDSKV D WR O 



$SHUVRQLVRQHRIWKHRWKHUPHPEHUVRIWKH8SSHU7ULEXQDOLIKHu
D LV D PHPEHU RI WKH 8SSHU 7ULEXQDO E\ YLUWXH RI DSSRLQWPHQW XQGHU
SDUDJUDSK  RI6FKHGXOHRU
E LV D PHPEHU RI WKH (PSOR\PHQW $SSHDO 7ULEXQDO DSSRLQWHG XQGHU
VHFWLRQ  F RIWKH(PSOR\PHQW7ULEXQDOV$FW F  



$SHUVRQLVDOVRDMXGJHRIWKH)LUVWWLHU7ULEXQDOEXWRQO\DVUHJDUGVIXQFWLRQV
RIWKHWULEXQDOLQUHODWLRQWRDSSHDOVVXFKDVDUHPHQWLRQHGLQVXEVHFWLRQ  RI
VHFWLRQ  RI WKH &ULPLQDO ,QMXULHV &RPSHQVDWLRQ $FW  F   LI KH LV DQ
DGMXGLFDWRUDSSRLQWHGXQGHUWKDWVHFWLRQE\WKH6FRWWLVK0LQLVWHUV



5HIHUHQFHVLQVXEVHFWLRQV  F DQG G DQG  F WR J WRRIILFHKROGHUVGRQRW
LQFOXGHGHSXWLHVRUWHPSRUDU\RIILFHKROGHUV



6FKHGXOHu
FRQWDLQVSURYLVLRQIRUWKHDSSRLQWPHQWRISHUVRQVWREHMXGJHVRURWKHU
PHPEHUVRIWKH)LUVWWLHU7ULEXQDODQG



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu7ULEXQDOVDQG,QTXLULHV
&KDSWHUu)LUVWWLHU7ULEXQDODQG8SSHU7ULEXQDO

PDNHVIXUWKHUSURYLVLRQLQFRQQHFWLRQZLWKMXGJHVDQGRWKHUPHPEHUVRI
WKH)LUVWWLHU7ULEXQDO


6FKHGXOHu
FRQWDLQVSURYLVLRQIRUWKHDSSRLQWPHQWRISHUVRQVWREHMXGJHV LQFOXGLQJ
GHSXW\MXGJHV RURWKHUPHPEHUVRIWKH8SSHU7ULEXQDODQG
PDNHVIXUWKHUSURYLVLRQLQFRQQHFWLRQZLWKMXGJHVDQGRWKHUPHPEHUVRI
WKH8SSHU7ULEXQDO



7KH /RUG &KDQFHOORU PD\ E\ RUGHU VSHFLI\ DQ RIILFH IRU WKH SXUSRVHV RI
VXEVHFWLRQ  J RU  O 



$QRIILFHPD\EHVSHFLILHGXQGHUVXEVHFWLRQ  RQO\LILWDSSHDUVWRWKH/RUG
&KDQFHOORUu
D WKDWWKHIXQFWLRQVRIWKHRIILFHLQFOXGHDGMXGLFDWLYHIXQFWLRQV ZKHWKHU
RUQRWDKROGHURIWKHRIILFHLVFDOOHGDMXGJHRULVDPHPEHURIDFRXUW
RUWULEXQDO DQG
E WKDWWKHQDWXUHRIWKHRIILFHLVVXFKWKDWDKROGHURILWRXJKWWREHILWWHG
WREHDMXGJHRIWKH)LUVWWLHU7ULEXQDORU DVWKHFDVHPD\EH WKH8SSHU
7ULEXQDO



&KDPEHUVMXULVGLFWLRQDQG3UHVLGHQWV


7KH /RUG &KDQFHOORU PD\ ZLWK WKH FRQFXUUHQFH RI WKH 6HQLRU 3UHVLGHQW RI
7ULEXQDOVE\RUGHUPDNHSURYLVLRQIRUWKHRUJDQLVDWLRQRIHDFKRIWKH)LUVWWLHU
7ULEXQDODQGWKH8SSHU7ULEXQDOLQWRDQXPEHURIFKDPEHUV



7KH/RUG&KDQFHOORUPXVWu
D IRUHDFKFKDPEHURIWKH)LUVWWLHU7ULEXQDODQG
E IRUHDFKFKDPEHURIWKH8SSHU7ULEXQDO
DSSRLQWDSHUVRQWRSUHVLGHRYHUWKDWFKDPEHU



$SHUVRQPD\EHDSSRLQWHGXQGHUVXEVHFWLRQ  WRSUHVLGHRYHUPRUHWKDQRQH
FKDPEHU



$ SHUVRQ DSSRLQWHG XQGHU VXEVHFWLRQ   LV WR EH NQRZQ DV D &KDPEHU
3UHVLGHQW



(DFKRIWKH/RUG&KDQFHOORUDQGWKH6HQLRU3UHVLGHQWRI7ULEXQDOVPD\ZLWK
WKHFRQFXUUHQFHRIWKHRWKHUE\RUGHUu
D PDNHSURYLVLRQIRUWKHDOORFDWLRQRIWKH)LUVWWLHU7ULEXQDOpVIXQFWLRQV
EHWZHHQLWVFKDPEHUV
E PDNH SURYLVLRQ IRU WKH DOORFDWLRQ RI WKH 8SSHU 7ULEXQDOpV IXQFWLRQV
EHWZHHQLWVFKDPEHUV
F DPHQGRUUHYRNHDQ\RUGHUPDGHXQGHUWKLVVXEVHFWLRQ



6FKHGXOHu
PDNHV SURYLVLRQ DERXW HOLJLELOLW\ IRU DSSRLQWPHQW DV D &KDPEHU
3UHVLGHQWDQG
PDNHV IXUWKHU SURYLVLRQ DERXW &KDPEHU 3UHVLGHQWV DQG FKDPEHUV
LQFOXGLQJ SURYLVLRQ IRU WKH DSSRLQWPHQW RI 'HSXW\ &KDPEHU
3UHVLGHQWVDQG$FWLQJ&KDPEHU3UHVLGHQWV

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu7ULEXQDOVDQG,QTXLULHV
&KDSWHUu)LUVWWLHU7ULEXQDODQG8SSHU7ULEXQDO





6HQLRU3UHVLGHQWRI7ULEXQDOVSRZHUWRGHOHJDWH


7KH 6HQLRU 3UHVLGHQW RI 7ULEXQDOV PD\ GHOHJDWH DQ\ IXQFWLRQ KH KDV LQ KLV
FDSDFLW\DV6HQLRU3UHVLGHQWRI7ULEXQDOVu
D WRDQ\MXGJHRIWKH8SSHU7ULEXQDORU
E WRDQ\MXGJHRIWKH)LUVWWLHU7ULEXQDO



$GHOHJDWLRQXQGHUVXEVHFWLRQ  LVQRWUHYRNHGE\WKHGHOHJDWRUpVEHFRPLQJ
LQFDSDFLWDWHG



$Q\ GHOHJDWLRQ XQGHU VXEVHFWLRQ   WKDW LV LQ IRUFH LPPHGLDWHO\ EHIRUH D
SHUVRQFHDVHVWREH6HQLRU3UHVLGHQWRI7ULEXQDOVFRQWLQXHVLQIRUFHXQWLOYDULHG
RU UHYRNHG E\ D VXEVHTXHQW KROGHU RI WKH RIILFH RI 6HQLRU 3UHVLGHQW RI
7ULEXQDOV



7KHGHOHJDWLRQXQGHUWKLVVHFWLRQRIDIXQFWLRQVKDOOQRWSUHYHQWWKHH[HUFLVHRI
WKHIXQFWLRQE\WKH6HQLRU3UHVLGHQWRI7ULEXQDOV



5HSRUWE\6HQLRU3UHVLGHQWRI7ULEXQDOV


(DFK\HDUWKH6HQLRU3UHVLGHQWRI7ULEXQDOVPXVWJLYHWKH/RUG&KDQFHOORUD
UHSRUWFRYHULQJ LQ UHODWLRQWRWKHFDVHVFRPLQJEHIRUHWKH)LUVWWLHU7ULEXQDO
DQGWKH8SSHU7ULEXQDOu
D PDWWHUV WKDW WKH 6HQLRU 3UHVLGHQW RI 7ULEXQDOV ZLVKHV WR EULQJ WR WKH
DWWHQWLRQRIWKH/RUG&KDQFHOORUDQG
E PDWWHUV WKDW WKH /RUG &KDQFHOORU KDV DVNHG WKH 6HQLRU 3UHVLGHQW RI
7ULEXQDOVWRFRYHULQWKHUHSRUW



7KH/RUG&KDQFHOORUPXVWSXEOLVKHDFKUHSRUWJLYHQWRKLPXQGHUVXEVHFWLRQ

5HYLHZRIGHFLVLRQVDQGDSSHDOV



5HYLHZRIGHFLVLRQRI)LUVWWLHU7ULEXQDO


7KH)LUVWWLHU7ULEXQDOPD\UHYLHZDGHFLVLRQPDGHE\LWRQDPDWWHULQDFDVH
RWKHUWKDQDQH[FOXGHGGHFLVLRQLIDQDSSOLFDWLRQKDVEHHQPDGHXQGHUVHFWLRQ
  IRUSHUPLVVLRQ RULQ1RUWKHUQ,UHODQGOHDYH WRDSSHDORQDSRLQWRIODZ
DULVLQJIURPWKHGHFLVLRQ



7KH)LUVWWLHU7ULEXQDOPD\XQGHUVXEVHFWLRQ  UHYLHZDGHFLVLRQu
D RILWVRZQLQLWLDWLYHRU
E RQDSSOLFDWLRQE\DSHUVRQZKRIRUWKHSXUSRVHVRIVHFWLRQ  KDVD
ULJKWRIDSSHDOLQUHVSHFWRIWKHGHFLVLRQ



2QDUHYLHZXQGHUVXEVHFWLRQ  WKH)LUVWWLHU7ULEXQDOPXVWGHFLGHZKHWKHU
WKHGHFLVLRQXQGHUUHYLHZZDVZURQJZKHWKHULQODZRURWKHUZLVH



,IWKH)LUVWWLHU7ULEXQDORQDUHYLHZXQGHUVXEVHFWLRQ  FRQFOXGHVWKDWWKH
GHFLVLRQ XQGHU UHYLHZ ZDV ZURQJ WKH )LUVWWLHU 7ULEXQDO PD\ VHW DVLGH WKH
GHFLVLRQ



,IDGHFLVLRQLVVHWDVLGHXQGHUVXEVHFWLRQ  WKH)LUVWWLHU7ULEXQDOPXVWUH
GHFLGHWKHPDWWHUFRQFHUQHG



)RUWKHSXUSRVHVRIVXEVHFWLRQ  DQqH[FOXGHGGHFLVLRQrLVDQ\GHFLVLRQRIWKH
)LUVWWLHU7ULEXQDOWKDWLVDQH[FOXGHGGHFLVLRQIRUWKHSXUSRVHVRIVHFWLRQ  



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu7ULEXQDOVDQG,QTXLULHV
&KDSWHUu)LUVWWLHU7ULEXQDODQG8SSHU7ULEXQDO



5LJKWWRDSSHDOWR8SSHU7ULEXQDO


)RUWKHSXUSRVHVRIVXEVHFWLRQ  WKHUHIHUHQFHWRDULJKWRIDSSHDOLVWRDULJKW
WRDSSHDOWRWKH8SSHU7ULEXQDORQDQ\SRLQW RIODZ DULVLQJIURPDGHFLVLRQ
PDGHE\WKH)LUVWWLHU7ULEXQDORWKHUWKDQDQH[FOXGHGGHFLVLRQ



$Q\SDUW\WRDFDVHKDVDULJKWRIDSSHDOVXEMHFWWRVXEVHFWLRQ  



7KDW ULJKW PD\ EH H[HUFLVHG RQO\ ZLWK SHUPLVVLRQ RU LQ 1RUWKHUQ ,UHODQG
OHDYH 



3HUPLVVLRQ RUOHDYH PD\EHJLYHQE\u
D WKH)LUVWWLHU7ULEXQDORU
E WKH8SSHU7ULEXQDO
RQDQDSSOLFDWLRQE\WKHSDUW\



)RUWKHSXUSRVHVRIVXEVHFWLRQ  DQqH[FOXGHGGHFLVLRQrLVu
D DQ\GHFLVLRQRIWKH)LUVWWLHU7ULEXQDORQDQDSSHDOPDGHLQH[HUFLVHRI
D ULJKW FRQIHUUHG E\ WKH &ULPLQDO ,QMXULHV &RPSHQVDWLRQ 6FKHPH LQ
FRPSOLDQFHZLWKVHFWLRQ  D RIWKH&ULPLQDO,QMXULHV&RPSHQVDWLRQ
$FW F   DSSHDOVDJDLQVWGHFLVLRQVRQUHYLHZV 
E DQ\GHFLVLRQRIWKH)LUVWWLHU7ULEXQDORQDQDSSHDOXQGHUVHFWLRQ 
RU  RIWKH'DWD3URWHFWLRQ$FW F   DSSHDOVDJDLQVWQDWLRQDO
VHFXULW\FHUWLILFDWH 
F DQ\GHFLVLRQRIWKH)LUVWWLHU7ULEXQDORQDQDSSHDOXQGHUVHFWLRQ 
RU  RIWKH)UHHGRPRI,QIRUPDWLRQ$FW F   DSSHDOVDJDLQVW
QDWLRQDOVHFXULW\FHUWLILFDWH 
G DGHFLVLRQRIWKH)LUVWWLHU7ULEXQDOXQGHUVHFWLRQu
L QRWWRUHYLHZDQHDUOLHUGHFLVLRQRIWKHWULEXQDO
LL WKDWDQHDUOLHUGHFLVLRQRIWKHWULEXQDOZDVQRWZURQJRU
LLL QRW WR VHW DVLGH DQ HDUOLHU GHFLVLRQ RI WKH WULEXQDO WKDW WKH
WULEXQDOKDVGHFLGHGZDVZURQJRU
H DQ\GHFLVLRQRIWKH)LUVWWLHU7ULEXQDOWKDWLVRIDGHVFULSWLRQVSHFLILHG
LQDQRUGHUPDGHE\WKH/RUG&KDQFHOORU



$GHVFULSWLRQPD\EHVSHFLILHGXQGHUVXEVHFWLRQ  H RQO\LIu
D LQWKHFDVHRIDGHFLVLRQRIWKDWGHVFULSWLRQWKHUHLVDULJKWWRDSSHDOWR
DFRXUWWKH8SSHU7ULEXQDORUDQ\RWKHUWULEXQDOIURPWKHGHFLVLRQDQG
WKDW ULJKW LV RU LQFOXGHV VRPHWKLQJ RWKHU WKDQ D ULJKW KRZHYHU
H[SUHVVHG WRDSSHDORQDQ\SRLQWRIODZDULVLQJIURPWKHGHFLVLRQRU
E GHFLVLRQV RI WKDW GHVFULSWLRQ DUH PDGH LQ FDUU\LQJ RXW D IXQFWLRQ
WUDQVIHUUHG XQGHU VHFWLRQ  DQG SULRU WR WKH WUDQVIHU RI WKH IXQFWLRQ
XQGHUVHFWLRQ  WKHUHZDVQRULJKWWRDSSHDOIURPGHFLVLRQVRIWKDW
GHVFULSWLRQ



7KH/RUG&KDQFHOORUPD\E\RUGHUPDNHSURYLVLRQIRUDSHUVRQWREHWUHDWHG
DV EHLQJ RU WR EH WUHDWHG DV QRW EHLQJ D SDUW\ WR D FDVH IRU WKH SXUSRVHV RI
VXEVHFWLRQ  



3URFHHGLQJVRQDSSHDOWR8SSHU7ULEXQDO


6XEVHFWLRQV   DQG   DSSO\ LI WKH 8SSHU 7ULEXQDO LQ GHFLGLQJ DQ DSSHDO
XQGHU VHFWLRQ  ILQGV WKDW DQ HUURU KDV EHHQ PDGH RQ WKH SRLQW RI ODZ
FRQFHUQHG

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu7ULEXQDOVDQG,QTXLULHV
&KDSWHUu)LUVWWLHU7ULEXQDODQG8SSHU7ULEXQDO





7KH8SSHU7ULEXQDOPD\u
D VHWDVLGHWKHGHFLVLRQRIWKH)LUVWWLHU7ULEXQDODQG
E HLWKHUu
L UHPLW WKH FDVH WR WKH )LUVWWLHU 7ULEXQDO ZLWK GLUHFWLRQV IRU LWV
UHFRQVLGHUDWLRQRU
LL PDNH WKH GHFLVLRQ ZKLFK LW FRQVLGHUV WKH )LUVWWLHU 7ULEXQDO
VKRXOGKDYHPDGH



,I WKH 8SSHU 7ULEXQDO FRQVLGHUV WKDW WKH HUURU RI ODZ GRHV QRW YLWLDWH WKH
GHFLVLRQRIWKH)LUVWWLHU7ULEXQDOWKH8SSHU7ULEXQDOPD\DIILUPWKHGHFLVLRQ



,QDFWLQJXQGHUVXEVHFWLRQ  E L WKH8SSHU7ULEXQDOPD\DOVRu
D GLUHFW WKDW WKH PHPEHUV RI WKH )LUVWWLHU 7ULEXQDO ZKR DUH FKRVHQ WR
UHFRQVLGHU WKH FDVH DUH QRW WR EH WKH VDPH DV WKRVH ZKR PDGH WKH
GHFLVLRQWKDWKDVEHHQVHWDVLGH
E JLYHSURFHGXUDOGLUHFWLRQVLQFRQQHFWLRQZLWKWKHUHFRQVLGHUDWLRQRIWKH
FDVHE\WKH)LUVWWLHU7ULEXQDO



,Q DFWLQJ XQGHU VXEVHFWLRQ  E LL  WKH 8SSHU 7ULEXQDO PD\ PDNH VXFK
ILQGLQJVRIIDFWDVLWFRQVLGHUVDSSURSULDWH



5LJKWWRDSSHDOWR&RXUWRI$SSHDOHWF


)RUWKHSXUSRVHVRIVXEVHFWLRQ  WKHUHIHUHQFHWRDULJKWRIDSSHDOLVWRDULJKW
WR DSSHDO WR WKH UHOHYDQW DSSHOODWH FRXUW RQ DQ\ SRLQW RI ODZ DULVLQJ IURP D
GHFLVLRQPDGHE\WKH8SSHU7ULEXQDORWKHUWKDQDQH[FOXGHGGHFLVLRQ



$Q\SDUW\WRDFDVHKDVDULJKWRIDSSHDOVXEMHFWWRVXEVHFWLRQ  



7KDW ULJKW PD\ EH H[HUFLVHG RQO\ ZLWK SHUPLVVLRQ RU LQ 1RUWKHUQ ,UHODQG
OHDYH 



3HUPLVVLRQ RUOHDYH PD\EHJLYHQE\u
D WKH8SSHU7ULEXQDORU
E WKHUHOHYDQWDSSHOODWHFRXUW
RQDQDSSOLFDWLRQE\WKHSDUW\



$Q DSSOLFDWLRQ PD\ EH PDGH XQGHU VXEVHFWLRQ   WR WKH UHOHYDQW DSSHOODWH
FRXUWRQO\LISHUPLVVLRQ RUOHDYH KDVEHHQUHIXVHGE\WKH8SSHU7ULEXQDO



7KH/RUG&KDQFHOORUPD\DVUHVSHFWVDQDSSOLFDWLRQXQGHUVXEVHFWLRQ  IRU
ZKLFKWKHUHOHYDQWDSSHOODWHFRXUWLVWKH&RXUWRI$SSHDOLQ(QJODQGDQG:DOHV
RU WKH &RXUW RI $SSHDO LQ 1RUWKHUQ ,UHODQG E\ RUGHU PDNH SURYLVLRQ IRU
SHUPLVVLRQ RU OHDYH  QRW WR EH JUDQWHG RQ WKH DSSOLFDWLRQ XQOHVV WKH 8SSHU
7ULEXQDORU DVWKHFDVHPD\EH WKHUHOHYDQWDSSHOODWHFRXUWFRQVLGHUVu
D WKDWWKHSURSRVHGDSSHDOZRXOGUDLVHVRPHLPSRUWDQWSRLQWRISULQFLSOH
RUSUDFWLFHRU
E WKDW WKHUH LV VRPH RWKHU FRPSHOOLQJ UHDVRQ IRU WKH UHOHYDQW DSSHOODWH
FRXUWWRKHDUWKHDSSHDO



)RUWKHSXUSRVHVRIVXEVHFWLRQ  DQqH[FOXGHGGHFLVLRQrLVDQ\GHFLVLRQRIWKH
8SSHU7ULEXQDOu
D RQDQDSSHDOXQGHUVHFWLRQ  RU  RIWKH'DWD3URWHFWLRQ$FW
F   DSSHDOVDJDLQVWQDWLRQDOVHFXULW\FHUWLILFDWH 
E RQDQDSSHDOXQGHUVHFWLRQ  RU  RIWKH)UHHGRPRI,QIRUPDWLRQ
$FW F   DSSHDOVDJDLQVWQDWLRQDOVHFXULW\FHUWLILFDWH 



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu7ULEXQDOVDQG,QTXLULHV
&KDSWHUu)LUVWWLHU7ULEXQDODQG8SSHU7ULEXQDO

F
G

RQDQDSSOLFDWLRQXQGHUVHFWLRQ  E  DSSOLFDWLRQIRUSHUPLVVLRQRU
OHDYHWRDSSHDO RU
WKDW LV RI D GHVFULSWLRQ VSHFLILHG LQ DQ RUGHU PDGH E\ WKH /RUG
&KDQFHOORU



$GHVFULSWLRQPD\EHVSHFLILHGXQGHUVXEVHFWLRQ  G RQO\LIu
D LQWKHFDVHRIDGHFLVLRQRIWKDWGHVFULSWLRQWKHUHLVDULJKWWRDSSHDOWR
DFRXUWIURPWKHGHFLVLRQDQGWKDWULJKWLVRULQFOXGHVVRPHWKLQJRWKHU
WKDQDULJKW KRZHYHUH[SUHVVHG WRDSSHDORQDQ\SRLQWRIODZDULVLQJ
IURPWKHGHFLVLRQRU
E GHFLVLRQV RI WKDW GHVFULSWLRQ DUH PDGH LQ FDUU\LQJ RXW D IXQFWLRQ
WUDQVIHUUHG XQGHU VHFWLRQ  DQG SULRU WR WKH WUDQVIHU RI WKH IXQFWLRQ
XQGHUVHFWLRQ  WKHUHZDVQRULJKWWRDSSHDOIURPGHFLVLRQVRIWKDW
GHVFULSWLRQ



%HIRUHWKH8SSHU7ULEXQDOGHFLGHVDQDSSOLFDWLRQPDGHWRLWXQGHUVXEVHFWLRQ
  WKH 8SSHU 7ULEXQDO PXVW VSHFLI\ WKH FRXUW WKDW LV WR EH WKH UHOHYDQW
DSSHOODWHFRXUWDVUHVSHFWVWKHSURSRVHGDSSHDO



7KHFRXUWWREHVSHFLILHGXQGHUVXEVHFWLRQ  LQUHODWLRQWRDSURSRVHGDSSHDO
LVZKLFKHYHURIWKHIROORZLQJFRXUWVDSSHDUVWRWKH8SSHU7ULEXQDOWREHWKH
PRVWDSSURSULDWHu
D WKH&RXUWRI$SSHDOLQ(QJODQGDQG:DOHV
E WKH&RXUWRI6HVVLRQ
F WKH&RXUWRI$SSHDOLQ1RUWKHUQ,UHODQG



,QWKLVVHFWLRQH[FHSWVXEVHFWLRQ  qWKHUHOHYDQWDSSHOODWHFRXUWrDVUHVSHFWV
DQ DSSHDO PHDQV WKH FRXUW VSHFLILHG DV UHVSHFWV WKDW DSSHDO E\ WKH 8SSHU
7ULEXQDOXQGHUVXEVHFWLRQ  



7KH/RUG&KDQFHOORUPD\E\RUGHUPDNHSURYLVLRQIRUDSHUVRQWREHWUHDWHG
DV EHLQJ RU WR EH WUHDWHG DV QRW EHLQJ D SDUW\ WR D FDVH IRU WKH SXUSRVHV RI
VXEVHFWLRQ  



5XOHVRIFRXUWPD\PDNHSURYLVLRQDVWRWKHWLPHZLWKLQZKLFKDQDSSOLFDWLRQ
XQGHUVXEVHFWLRQ  WRWKHUHOHYDQWDSSHOODWHFRXUWPXVWEHPDGH



3URFHHGLQJVRQDSSHDOWR&RXUWRI$SSHDOHWF


6XEVHFWLRQV   DQG   DSSO\ LI WKH UHOHYDQW DSSHOODWH FRXUW LQ GHFLGLQJ DQ
DSSHDOXQGHUVHFWLRQILQGVWKDWDQHUURUKDVEHHQPDGHRQWKHSRLQWRIODZ
FRQFHUQHG



7KHUHOHYDQWDSSHOODWHFRXUWPD\u
D VHWDVLGHWKHGHFLVLRQRIWKH8SSHU7ULEXQDODQG
E HLWKHUu
L UHPLWWKHFDVHWRWKH8SSHU7ULEXQDORUZKHUHWKHGHFLVLRQRI
WKH8SSHU7ULEXQDOZDVRQDQDSSHDORUUHIHUHQFHIURPDQRWKHU
WULEXQDORUVRPHRWKHUSHUVRQWRWKDWRWKHUWULEXQDORUSHUVRQ
ZLWKGLUHFWLRQVIRULWVUHFRQVLGHUDWLRQRU
LL PDNHWKHGHFLVLRQZKLFKLWFRQVLGHUVWKH8SSHU7ULEXQDORU DV
WKH FDVH PD\ EH  WKH RWKHU WULEXQDO RU SHUVRQ VKRXOG KDYH
PDGH

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu7ULEXQDOVDQG,QTXLULHV
&KDSWHUu)LUVWWLHU7ULEXQDODQG8SSHU7ULEXQDO





,IWKHUHOHYDQWDSSHOODWHFRXUWFRQVLGHUVWKDWWKHHUURURIODZGRHVQRWYLWLDWH
WKHGHFLVLRQRIWKH8SSHU7ULEXQDOWKHUHOHYDQWDSSHOODWHFRXUWPD\DIILUPWKH
GHFLVLRQ



,QDFWLQJXQGHUVXEVHFWLRQ  E L WKHUHOHYDQWDSSHOODWHFRXUWPD\DOVRu
D GLUHFWWKDWWKHSHUVRQVZKRDUHFKRVHQWRUHFRQVLGHUWKHFDVHDUHQRWWR
EHWKHVDPHDVWKRVHZKRu
L ZKHUH WKH FDVH LV UHPLWWHG WR WKH 8SSHU 7ULEXQDO PDGH WKH
GHFLVLRQRIWKH8SSHU7ULEXQDOWKDWKDVEHHQVHWDVLGHRU
LL ZKHUHWKHFDVHLVUHPLWWHGWRDQRWKHUWULEXQDORUSHUVRQPDGH
WKHGHFLVLRQLQUHVSHFWRIZKLFKWKHDSSHDORUUHIHUHQFHWRWKH
8SSHU7ULEXQDOZDVPDGH
E JLYHSURFHGXUDOGLUHFWLRQVLQFRQQHFWLRQZLWKWKHUHFRQVLGHUDWLRQRIWKH
FDVHE\WKH8SSHU7ULEXQDORURWKHUWULEXQDORUSHUVRQ



,Q DFWLQJ XQGHU VXEVHFWLRQ  E LL  WKH UHOHYDQW DSSHOODWH FRXUW PD\ PDNH
VXFKILQGLQJVRIIDFWDVLWFRQVLGHUVDSSURSULDWH



:KHUHu
D XQGHUVXEVHFWLRQ  E L WKHUHOHYDQWDSSHOODWHFRXUWUHPLWVDFDVHWR
WKH8SSHU7ULEXQDODQG
E WKHGHFLVLRQVHWDVLGHXQGHUVXEVHFWLRQ  D ZDVPDGHE\WKH8SSHU
7ULEXQDORQDQDSSHDORUUHIHUHQFHIURPDQRWKHUWULEXQDORUVRPHRWKHU
SHUVRQ
WKH8SSHU7ULEXQDOPD\ LQVWHDGRIUHFRQVLGHULQJWKHFDVHLWVHOI UHPLWWKHFDVH
WR WKDW RWKHU WULEXQDO RU SHUVRQ ZLWK WKH GLUHFWLRQV JLYHQ E\ WKH UHOHYDQW
DSSHOODWHFRXUWIRULWVUHFRQVLGHUDWLRQ



,QDFWLQJXQGHUVXEVHFWLRQ  WKH8SSHU7ULEXQDOPD\DOVRu
D GLUHFWWKDWWKHSHUVRQVZKRDUHFKRVHQWRUHFRQVLGHUWKHFDVHDUHQRWWR
EH WKH VDPH DV WKRVH ZKR PDGH WKH GHFLVLRQ LQ UHVSHFW RI ZKLFK WKH
DSSHDORUUHIHUHQFHWRWKH8SSHU7ULEXQDOZDVPDGH
E JLYHSURFHGXUDOGLUHFWLRQVLQFRQQHFWLRQZLWKWKHUHFRQVLGHUDWLRQRIWKH
FDVHE\WKHRWKHUWULEXQDORUSHUVRQ



,Q WKLV VHFWLRQ qWKH UHOHYDQW DSSHOODWH FRXUWr DV UHVSHFWV DQ DSSHDO XQGHU
VHFWLRQ  PHDQV WKH FRXUW VSHFLILHG DV UHVSHFWV WKDW DSSHDO E\ WKH 8SSHU
7ULEXQDOXQGHUVHFWLRQ  
-XGLFLDOUHYLHZ



8SSHU7ULEXQDOpVqMXGLFLDOUHYLHZrMXULVGLFWLRQ


7KH8SSHU7ULEXQDOKDVSRZHULQFDVHVDULVLQJXQGHUWKHODZRI(QJODQGDQG
:DOHV RUXQGHU WKH ODZ RI1RUWKHUQ,UHODQGWR JUDQWWKHIROORZLQJNLQGV RI
UHOLHIu
D DPDQGDWRU\RUGHU
E DSURKLELWLQJRUGHU
F DTXDVKLQJRUGHU
G DGHFODUDWLRQ
H DQLQMXQFWLRQ



7KHSRZHUXQGHUVXEVHFWLRQ  PD\EHH[HUFLVHGE\WKH8SSHU7ULEXQDOLIu
D FHUWDLQFRQGLWLRQVDUHPHW VHHVHFWLRQ RU



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu7ULEXQDOVDQG,QTXLULHV
&KDSWHUu)LUVWWLHU7ULEXQDODQG8SSHU7ULEXQDO

E

WKH WULEXQDO LV DXWKRULVHG WR SURFHHG HYHQ WKRXJK QRW DOO RI WKRVH
FRQGLWLRQVDUHPHW VHHVHFWLRQ  DQG  



5HOLHIXQGHUVXEVHFWLRQ  JUDQWHGE\WKH8SSHU7ULEXQDOu
D KDV WKH VDPH HIIHFW DV WKH FRUUHVSRQGLQJ UHOLHI JUDQWHG E\ WKH +LJK
&RXUWRQDQDSSOLFDWLRQIRUMXGLFLDOUHYLHZDQG
E LV HQIRUFHDEOH DV LI LW ZHUH UHOLHI JUDQWHG E\ WKH +LJK &RXUW RQ DQ
DSSOLFDWLRQIRUMXGLFLDOUHYLHZ



,QGHFLGLQJZKHWKHUWRJUDQWUHOLHIXQGHUVXEVHFWLRQ  D  E RU F WKH8SSHU
7ULEXQDO PXVW DSSO\ WKH SULQFLSOHV WKDW WKH +LJK &RXUW ZRXOG DSSO\ LQ
GHFLGLQJZKHWKHUWRJUDQWWKDWUHOLHIRQDQDSSOLFDWLRQIRUMXGLFLDOUHYLHZ



,QGHFLGLQJ ZKHWKHU WRJUDQW UHOLHIXQGHUVXEVHFWLRQ  G  RU H WKH8SSHU
7ULEXQDOPXVWu
D LQ FDVHV DULVLQJ XQGHU WKH ODZ RI (QJODQG DQG :DOHV DSSO\ WKH
SULQFLSOHV WKDW WKH +LJK &RXUW ZRXOG DSSO\ LQ GHFLGLQJ ZKHWKHU WR
JUDQW WKDW UHOLHI XQGHU VHFWLRQ    RI WKH 6XSUHPH &RXUW $FW 
F  RQDQDSSOLFDWLRQIRUMXGLFLDOUHYLHZDQG
E LQFDVHVDULVLQJXQGHUWKHODZRI1RUWKHUQ,UHODQGDSSO\WKHSULQFLSOHV
WKDW WKH +LJK &RXUW ZRXOG DSSO\ LQ GHFLGLQJ ZKHWKHU WR JUDQW WKDW
UHOLHIRQDQDSSOLFDWLRQIRUMXGLFLDOUHYLHZ



)RU WKH SXUSRVHV RI WKH DSSOLFDWLRQ RI VXEVHFWLRQ  D  LQ UHODWLRQ WR FDVHV
DULVLQJXQGHUWKHODZRI1RUWKHUQ,UHODQGu
D DPDQGDWRU\RUGHUXQGHUVXEVHFWLRQ  D VKDOOEHWDNHQWRFRUUHVSRQG
WRDQRUGHURIPDQGDPXV
E DSURKLELWLQJRUGHUXQGHUVXEVHFWLRQ  E VKDOOEHWDNHQWRFRUUHVSRQG
WRDQRUGHURISURKLELWLRQDQG
F DTXDVKLQJRUGHUXQGHUVXEVHFWLRQ  F VKDOOEHWDNHQWRFRUUHVSRQG
WRDQRUGHURIFHUWLRUDUL



$SSOLFDWLRQIRUUHOLHIXQGHUVHFWLRQ 


7KLVVHFWLRQDSSOLHVLQUHODWLRQWRDQDSSOLFDWLRQWRWKH8SSHU7ULEXQDOIRUUHOLHI
XQGHUVHFWLRQ  



7KHDSSOLFDWLRQPD\EHPDGHRQO\LISHUPLVVLRQ RULQDFDVHDULVLQJXQGHUWKH
ODZRI1RUWKHUQ,UHODQGOHDYH WRPDNHLWKDVEHHQREWDLQHGIURPWKHWULEXQDO



7KH WULEXQDO PD\ QRW JUDQW SHUPLVVLRQ RU OHDYH  WR PDNH WKH DSSOLFDWLRQ
XQOHVVLWFRQVLGHUVWKDWWKHDSSOLFDQWKDVDVXIILFLHQWLQWHUHVWLQWKHPDWWHUWR
ZKLFKWKHDSSOLFDWLRQUHODWHV



6XEVHFWLRQ  DSSOLHVZKHUHWKHWULEXQDOFRQVLGHUVu
D WKDWWKHUHKDVEHHQXQGXHGHOD\LQPDNLQJWKHDSSOLFDWLRQDQG
E WKDW JUDQWLQJ WKH UHOLHI VRXJKW RQ WKH DSSOLFDWLRQ ZRXOG EH OLNHO\ WR
FDXVHVXEVWDQWLDOKDUGVKLSWRRUVXEVWDQWLDOO\SUHMXGLFHWKHULJKWVRI
DQ\SHUVRQRUZRXOGEHGHWULPHQWDOWRJRRGDGPLQLVWUDWLRQ



7KHWULEXQDOPD\u
D UHIXVHWRJUDQWSHUPLVVLRQ RUOHDYH IRUWKHPDNLQJRIWKHDSSOLFDWLRQ
E UHIXVHWRJUDQWDQ\UHOLHIVRXJKWRQWKHDSSOLFDWLRQ



7KHWULEXQDOPD\DZDUGWRWKHDSSOLFDQWGDPDJHVUHVWLWXWLRQRUWKHUHFRYHU\
RIDVXPGXHLIu

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu7ULEXQDOVDQG,QTXLULHV
&KDSWHUu)LUVWWLHU7ULEXQDODQG8SSHU7ULEXQDO

D
E



WKH DSSOLFDWLRQ LQFOXGHV D FODLP IRU VXFK DQ DZDUG DULVLQJ IURP DQ\
PDWWHUWRZKLFKWKHDSSOLFDWLRQUHODWHVDQG
WKHWULEXQDOLVVDWLVILHGWKDWVXFKDQDZDUGZRXOGKDYHEHHQPDGHE\
WKH+LJK&RXUWLIWKHFODLPKDGEHHQPDGHLQDQDFWLRQEHJXQLQWKH
+LJK&RXUWE\WKHDSSOLFDQWDWWKHWLPHRIPDNLQJWKHDSSOLFDWLRQ



$QDZDUGXQGHUVXEVHFWLRQ  PD\EHHQIRUFHGDVLILWZHUHDQDZDUGRIWKH
+LJK&RXUW



:KHUHu
D WKH WULEXQDO UHIXVHV WR JUDQW SHUPLVVLRQ RU OHDYH  WR DSSO\ IRU UHOLHI
XQGHUVHFWLRQ  
E WKHDSSOLFDQWDSSHDOVDJDLQVWWKDWUHIXVDODQG
F WKH&RXUWRI$SSHDOJUDQWVWKHSHUPLVVLRQ RUOHDYH 
WKH&RXUWRI$SSHDOPD\JRRQWRGHFLGHWKHDSSOLFDWLRQIRUUHOLHIXQGHUVHFWLRQ
  



6XEVHFWLRQV  DQG  GRQRWSUHYHQW7ULEXQDO3URFHGXUH5XOHVIURPOLPLWLQJ
WKHWLPHZLWKLQZKLFKDSSOLFDWLRQVPD\EHPDGH



4XDVKLQJRUGHUVXQGHUVHFWLRQ  VXSSOHPHQWDU\SURYLVLRQ


,IWKH8SSHU7ULEXQDOPDNHVDTXDVKLQJRUGHUXQGHUVHFWLRQ  F LQUHVSHFW
RIDGHFLVLRQLWPD\LQDGGLWLRQu
D UHPLWWKHPDWWHUFRQFHUQHGWRWKHFRXUWWULEXQDORUDXWKRULW\WKDWPDGH
WKH GHFLVLRQ ZLWK D GLUHFWLRQ WR UHFRQVLGHU WKH PDWWHU DQG UHDFK D
GHFLVLRQLQDFFRUGDQFHZLWKWKHILQGLQJVRIWKH8SSHU7ULEXQDORU
E VXEVWLWXWHLWVRZQGHFLVLRQIRUWKHGHFLVLRQLQTXHVWLRQ



7KHSRZHUFRQIHUUHGE\VXEVHFWLRQ  E LVH[HUFLVDEOHRQO\LIu
D WKHGHFLVLRQLQTXHVWLRQZDVPDGHE\DFRXUWRUWULEXQDO
E WKHGHFLVLRQLVTXDVKHGRQWKHJURXQGWKDWWKHUHKDVEHHQDQHUURURI
ODZDQG
F ZLWKRXW WKH HUURU WKHUH ZRXOG KDYH EHHQ RQO\ RQH GHFLVLRQ WKDW WKH
FRXUWRUWULEXQDOFRXOGKDYHUHDFKHG



8QOHVVWKH8SSHU7ULEXQDORWKHUZLVHGLUHFWVDGHFLVLRQVXEVWLWXWHGE\LWXQGHU
VXEVHFWLRQ  E  KDV HIIHFW DV LI LW ZHUH D GHFLVLRQ RI WKH UHOHYDQW FRXUW RU
WULEXQDO



/LPLWVRIMXULVGLFWLRQXQGHUVHFWLRQ 


7KLVVHFWLRQDSSOLHVZKHUHDQDSSOLFDWLRQPDGHWRWKH8SSHU7ULEXQDOVHHNV
ZKHWKHURUQRWDORQH u
D UHOLHIXQGHUVHFWLRQ  RU
E SHUPLVVLRQ RU LQ D FDVH DULVLQJ XQGHU WKH ODZ RI 1RUWKHUQ ,UHODQG
OHDYH WRDSSO\IRUUHOLHIXQGHUVHFWLRQ  



,I &RQGLWLRQV  WR  DUH PHW WKH WULEXQDO KDV WKH IXQFWLRQ RI GHFLGLQJ WKH
DSSOLFDWLRQ



,IWKHWULEXQDOGRHVQRWKDYHWKHIXQFWLRQRIGHFLGLQJWKHDSSOLFDWLRQLWPXVW
E\RUGHUWUDQVIHUWKHDSSOLFDWLRQWRWKH+LJK&RXUW



&RQGLWLRQLVWKDWWKHDSSOLFDWLRQGRHVQRWVHHNDQ\WKLQJRWKHUWKDQu



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu7ULEXQDOVDQG,QTXLULHV
&KDSWHUu)LUVWWLHU7ULEXQDODQG8SSHU7ULEXQDO

D
E
F
G
H

UHOLHIXQGHUVHFWLRQ  
SHUPLVVLRQ RU LQ D FDVH DULVLQJ XQGHU WKH ODZ RI 1RUWKHUQ ,UHODQG
OHDYH WRDSSO\IRUUHOLHIXQGHUVHFWLRQ  
DQDZDUGXQGHUVHFWLRQ  
LQWHUHVW
FRVWV



&RQGLWLRQLVWKDWWKHDSSOLFDWLRQGRHVQRWFDOOLQWRTXHVWLRQDQ\WKLQJGRQHE\
WKH&URZQ&RXUW



&RQGLWLRQLVWKDWWKHDSSOLFDWLRQIDOOVZLWKLQDFODVVVSHFLILHGIRUWKHSXUSRVHV
RIWKLVVXEVHFWLRQLQDGLUHFWLRQJLYHQLQDFFRUGDQFHZLWK3DUWRI6FKHGXOH
WRWKH&RQVWLWXWLRQDO5HIRUP$FW F  



7KHSRZHUWRJLYHGLUHFWLRQVXQGHUVXEVHFWLRQ  LQFOXGHVu
D SRZHUWRYDU\RUUHYRNHGLUHFWLRQVPDGHLQH[HUFLVHRIWKHSRZHUDQG
E SRZHUWRPDNHGLIIHUHQWSURYLVLRQIRUGLIIHUHQWSXUSRVHV



:KHUHWKHDSSOLFDWLRQLVWUDQVIHUUHGWRWKH+LJK&RXUWXQGHUVXEVHFWLRQ  u
D WKHDSSOLFDWLRQLVWREHWUHDWHGIRUDOOSXUSRVHVDVLILWu
L KDGEHHQPDGHWRWKH+LJK&RXUWDQG
LL VRXJKWWKLQJVFRUUHVSRQGLQJWRWKRVHVRXJKWIURPWKHWULEXQDO
DQG
E DQ\ VWHSV WDNHQ SHUPLVVLRQ RU OHDYH  JLYHQ RU RUGHUV PDGH E\ WKH
WULEXQDOLQUHODWLRQWRWKHDSSOLFDWLRQDUHWREHWUHDWHGDVWDNHQJLYHQ
RUPDGHE\WKH+LJK&RXUW



5XOHV RI FRXUW PD\ PDNH SURYLVLRQ IRU WKH SXUSRVH RI VXSSOHPHQWLQJ
VXEVHFWLRQ  



7KH SURYLVLRQ WKDW PD\ EH PDGH E\ 7ULEXQDO 3URFHGXUH 5XOHV DERXW
DPHQGPHQW RI DQ DSSOLFDWLRQ IRU UHOLHI XQGHU VHFWLRQ    LQFOXGHV LQ
SDUWLFXODUSURYLVLRQDERXW DPHQGPHQWVWKDW ZRXOGFDXVHWKHDSSOLFDWLRQWR
EHFRPHWUDQVIHUUDEOHXQGHUVXEVHFWLRQ  



)RU WKH SXUSRVHV RI VXEVHFWLRQ  D LL  LQ UHODWLRQ WR DQ DSSOLFDWLRQ
WUDQVIHUUHGWRWKH+LJK&RXUWLQ1RUWKHUQ,UHODQGu
D DQ RUGHU RI PDQGDPXV VKDOO EH WDNHQ WR FRUUHVSRQG WR D PDQGDWRU\
RUGHUXQGHUVHFWLRQ  D 
E DQ RUGHU RI SURKLELWLRQ VKDOO EH WDNHQ WR FRUUHVSRQG WR D SURKLELWLQJ
RUGHUXQGHUVHFWLRQ  E DQG
F DQRUGHURIFHUWLRUDULVKDOOEHWDNHQWRFRUUHVSRQGWRDTXDVKLQJRUGHU
XQGHUVHFWLRQ  F 



7UDQVIHURIMXGLFLDOUHYLHZDSSOLFDWLRQVIURP+LJK&RXUW


,QWKH6XSUHPH&RXUW$FW F  DIWHUVHFWLRQLQVHUWu
q$ 7UDQVIHURIMXGLFLDOUHYLHZDSSOLFDWLRQVWR8SSHU7ULEXQDO


7KLVVHFWLRQDSSOLHVZKHUHDQDSSOLFDWLRQLVPDGHWRWKH+LJK&RXUWu
D IRUMXGLFLDOUHYLHZRU
E IRUSHUPLVVLRQWRDSSO\IRUMXGLFLDOUHYLHZ



,I&RQGLWLRQVDQGDUHPHWWKH+LJK&RXUWPXVWE\RUGHUWUDQVIHU
WKHDSSOLFDWLRQWRWKH8SSHU7ULEXQDO

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu7ULEXQDOVDQG,QTXLULHV
&KDSWHUu)LUVWWLHU7ULEXQDODQG8SSHU7ULEXQDO







,I&RQGLWLRQVDQGDUHPHWEXW&RQGLWLRQLVQRWWKH+LJK&RXUW
PD\ E\ RUGHU WUDQVIHU WKH DSSOLFDWLRQ WR WKH 8SSHU 7ULEXQDO LI LW
DSSHDUVWRWKH+LJK&RXUWWREHMXVWDQGFRQYHQLHQWWRGRVR



&RQGLWLRQLVWKDWWKHDSSOLFDWLRQGRHVQRWVHHNDQ\WKLQJRWKHUWKDQu
D UHOLHIXQGHUVHFWLRQ  D DQG E 
E SHUPLVVLRQWRDSSO\IRUUHOLHIXQGHUVHFWLRQ  D DQG E 
F DQDZDUGXQGHUVHFWLRQ  
G LQWHUHVW
H FRVWV



&RQGLWLRQLVWKDWWKHDSSOLFDWLRQGRHVQRWFDOOLQWRTXHVWLRQDQ\WKLQJ
GRQHE\WKH&URZQ&RXUW



&RQGLWLRQLVWKDWWKHDSSOLFDWLRQIDOOVZLWKLQDFODVVVSHFLILHGXQGHU
VHFWLRQ  RIWKH7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FWr

,QWKH-XGLFDWXUH 1RUWKHUQ,UHODQG $FW F  DIWHUVHFWLRQLQVHUWu
q$ 7UDQVIHURIMXGLFLDOUHYLHZDSSOLFDWLRQVWR8SSHU7ULEXQDO





7KLVVHFWLRQDSSOLHVZKHUHDQDSSOLFDWLRQLVPDGHWRWKH+LJK&RXUWu
D IRUMXGLFLDOUHYLHZRU
E IRUOHDYHWRDSSO\IRUMXGLFLDOUHYLHZ



,I&RQGLWLRQVDQGDUHPHWWKH+LJK&RXUWPXVWE\RUGHUWUDQVIHU
WKHDSSOLFDWLRQWRWKH8SSHU7ULEXQDO



,I&RQGLWLRQVDQGDUHPHWEXW&RQGLWLRQLVQRWWKH+LJK&RXUW
PD\ E\ RUGHU WUDQVIHU WKH DSSOLFDWLRQ WR WKH 8SSHU 7ULEXQDO LI LW
DSSHDUVWRWKH+LJK&RXUWWREHMXVWDQGFRQYHQLHQWWRGRVR



&RQGLWLRQLVWKDWWKHDSSOLFDWLRQGRHVQRWVHHNDQ\WKLQJRWKHUWKDQu
D UHOLHIXQGHUVHFWLRQ  D WR H 
E OHDYHWRDSSO\IRUUHOLHIXQGHUVHFWLRQ  D WR H 
F DQDZDUGXQGHUVHFWLRQ
G LQWHUHVW
H FRVWV



&RQGLWLRQLVWKDWWKHDSSOLFDWLRQGRHVQRWFDOOLQWRTXHVWLRQDQ\WKLQJ
GRQHE\WKH&URZQ&RXUW



&RQGLWLRQLVWKDWWKHDSSOLFDWLRQIDOOVZLWKLQDFODVVVSHFLILHGXQGHU
VHFWLRQ  RIWKH7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FWr

:KHUH DQ DSSOLFDWLRQ LV WUDQVIHUUHG WR WKH 8SSHU7ULEXQDO XQGHU $RIWKH
6XSUHPH &RXUW $FW  F   RU VHFWLRQ $ RI WKH -XGLFDWXUH 1RUWKHUQ
,UHODQG  $FW  WUDQVIHU IURP WKH +LJK &RXUW RI MXGLFLDO UHYLHZ
DSSOLFDWLRQV u
D WKHDSSOLFDWLRQLVWREHWUHDWHGIRUDOOSXUSRVHVDVLILWu
L KDGEHHQPDGHWRWKHWULEXQDODQG
LL VRXJKW WKLQJV FRUUHVSRQGLQJ WR WKRVH VRXJKW IURP WKH +LJK
&RXUW
E WKHWULEXQDOKDVWKHIXQFWLRQRIGHFLGLQJWKHDSSOLFDWLRQHYHQLILWGRHV
QRWIDOOZLWKLQDFODVVVSHFLILHGXQGHUVHFWLRQ  DQG



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu7ULEXQDOVDQG,QTXLULHV
&KDSWHUu)LUVWWLHU7ULEXQDODQG8SSHU7ULEXQDO

F

DQ\VWHSVWDNHQSHUPLVVLRQJLYHQOHDYHJLYHQRURUGHUVPDGHE\WKH
+LJK &RXUW LQ UHODWLRQ WR WKH DSSOLFDWLRQ DUH WR EH WUHDWHG DV WDNHQ
JLYHQRUPDGHE\WKHWULEXQDO



:KHUHu
D DQ DSSOLFDWLRQ IRU SHUPLVVLRQ LV WUDQVIHUUHG WR WKH 8SSHU 7ULEXQDO
XQGHU VHFWLRQ $ RI WKH 6XSUHPH &RXUW $FW  F   DQG WKH
WULEXQDOJUDQWVSHUPLVVLRQRU
E DQ DSSOLFDWLRQ IRU OHDYH LV WUDQVIHUUHG WR WKH 8SSHU 7ULEXQDO XQGHU
VHFWLRQ$RIWKH-XGLFDWXUH 1RUWKHUQ,UHODQG $FW F  DQGWKH
WULEXQDOJUDQWVOHDYH
WKHWULEXQDOKDVWKHIXQFWLRQRIGHFLGLQJDQ\VXEVHTXHQWDSSOLFDWLRQEURXJKW
XQGHUWKHSHUPLVVLRQRUOHDYHHYHQLIWKHVXEVHTXHQWDSSOLFDWLRQGRHVQRWIDOO
ZLWKLQDFODVVVSHFLILHGXQGHUVHFWLRQ  



7ULEXQDO 3URFHGXUH 5XOHV PD\ PDNH IXUWKHU SURYLVLRQ IRU WKH SXUSRVHV RI
VXSSOHPHQWLQJVXEVHFWLRQV  DQG  



)RU WKH SXUSRVHV RI VXEVHFWLRQ  D LL  LQ UHODWLRQ WR DQ DSSOLFDWLRQ
WUDQVIHUUHG WR WKH 8SSHU 7ULEXQDO XQGHU VHFWLRQ $ RI WKH -XGLFDWXUH
1RUWKHUQ,UHODQG $FWu
D DPDQGDWRU\RUGHUXQGHUVHFWLRQ  D VKDOOEHWDNHQWRFRUUHVSRQG
WRDQRUGHURIPDQGDPXV
E DSURKLELWLQJRUGHUXQGHUVHFWLRQ  E VKDOOEHWDNHQWRFRUUHVSRQG
WRDQRUGHURISURKLELWLRQDQG
F DTXDVKLQJRUGHUXQGHUVHFWLRQ  F VKDOOEHWDNHQWRFRUUHVSRQGWR
DQRUGHURIFHUWLRUDUL
0LVFHOODQHRXV



7ULEXQDOV3URFHGXUH5XOHV


7KHUHDUHWREHUXOHVWREHFDOOHGq7ULEXQDO3URFHGXUH5XOHVrJRYHUQLQJu
D WKHSUDFWLFHDQGSURFHGXUHWREHIROORZHGLQWKH)LUVWWLHU7ULEXQDODQG
E WKHSUDFWLFHDQGSURFHGXUHWREHIROORZHGLQWKH8SSHU7ULEXQDO



7ULEXQDO 3URFHGXUH 5XOHV DUH WR EH PDGH E\ WKH 7ULEXQDO 3URFHGXUH
&RPPLWWHH



,Q6FKHGXOHu
3DUWPDNHVIXUWKHUSURYLVLRQDERXWWKHFRQWHQWRI7ULEXQDO3URFHGXUH
5XOHV
3DUWPDNHVSURYLVLRQDERXWWKHPHPEHUVKLSRIWKH7ULEXQDO3URFHGXUH
&RPPLWWHH
3DUWPDNHVSURYLVLRQDERXWWKHPDNLQJRI7ULEXQDO3URFHGXUH5XOHVE\
WKH&RPPLWWHHDQG
3DUW  FRQIHUV SRZHU WR DPHQG OHJLVODWLRQ LQ FRQQHFWLRQ ZLWK 7ULEXQDO
3URFHGXUH5XOHV



3RZHU WR PDNH 7ULEXQDO 3URFHGXUH 5XOHV LV WR EH H[HUFLVHG ZLWK D YLHZ WR
VHFXULQJu
D WKDWWKHWULEXQDOV\VWHPLVDFFHVVLEOHDQGIDLU
E WKDW SURFHHGLQJV EHIRUH WKH )LUVWWLHU 7ULEXQDO RU 8SSHU 7ULEXQDO DUH
KDQGOHGTXLFNO\DQGHIILFLHQWO\

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu7ULEXQDOVDQG,QTXLULHV
&KDSWHUu)LUVWWLHU7ULEXQDODQG8SSHU7ULEXQDO

F
G







WKDWWKHUXOHVDUHERWKVLPSOHDQGVLPSO\H[SUHVVHGDQG
WKDW WKH UXOHV ZKHUH DSSURSULDWH FRQIHU RQ PHPEHUV RI WKH )LUVWWLHU
7ULEXQDO RU 8SSHU 7ULEXQDO UHVSRQVLELOLW\ IRU HQVXULQJ WKDW
SURFHHGLQJVEHIRUHWKHWULEXQDODUHKDQGOHGTXLFNO\DQGHIILFLHQWO\

,Q VXEVHFWLRQ  D  qWKH WULEXQDO V\VWHPr PHDQV WKH V\VWHP IRU GHFLGLQJ
PDWWHUVZLWKLQWKHMXULVGLFWLRQRIWKH)LUVWWLHU7ULEXQDORUWKH8SSHU7ULEXQDO
3UDFWLFHGLUHFWLRQV



7KH6HQLRU3UHVLGHQWRI7ULEXQDOVPD\JLYHGLUHFWLRQVu
D DVWRWKHSUDFWLFHDQGSURFHGXUHRIWKH)LUVWWLHU7ULEXQDO
E DVWRWKHSUDFWLFHDQGSURFHGXUHRIWKH8SSHU7ULEXQDO



$&KDPEHU3UHVLGHQWPD\JLYHGLUHFWLRQVDVWRWKHSUDFWLFHDQGSURFHGXUHRI
WKHFKDPEHURYHUZKLFKKHSUHVLGHV



'LUHFWLRQVXQGHUVXEVHFWLRQ  PD\LQSDUWLFXODUSURYLGHIRUIXQFWLRQVu
D RIWKH)LUVWWLHU7ULEXQDORU
E RIWKH8SSHU7ULEXQDO
WREHH[HUFLVHGE\VWDIIRIHLWKHUWULEXQDO



$SRZHUXQGHUWKLVVHFWLRQWRJLYHGLUHFWLRQVLQFOXGHVu
D SRZHUWRYDU\RUUHYRNHGLUHFWLRQVPDGHLQH[HUFLVHRIWKHSRZHUDQG
E SRZHU WR PDNH GLIIHUHQW SURYLVLRQ IRU GLIIHUHQW SXUSRVHV LQFOXGLQJ
GLIIHUHQWSURYLVLRQIRUGLIIHUHQWDUHDV 



'LUHFWLRQVXQGHUVXEVHFWLRQ  PD\QRWEHJLYHQZLWKRXWWKHDSSURYDORIWKH
/RUG&KDQFHOORU



'LUHFWLRQVXQGHUVXEVHFWLRQ  PD\QRWEHJLYHQZLWKRXWWKHDSSURYDORIu
D WKH6HQLRU3UHVLGHQWRI7ULEXQDOVDQG
E WKH/RUG&KDQFHOORU



6XEVHFWLRQV   DQG  E  GR QRW DSSO\ WR GLUHFWLRQV WR WKH H[WHQW WKDW WKH\
FRQVLVWRIJXLGDQFHDERXWDQ\RIWKHIROORZLQJu
D WKHDSSOLFDWLRQRULQWHUSUHWDWLRQRIWKHODZ
E WKHPDNLQJRIGHFLVLRQVE\PHPEHUVRIWKH)LUVWWLHU7ULEXQDORU8SSHU
7ULEXQDO



6XEVHFWLRQV   DQG  E  GR QRW DSSO\ WR GLUHFWLRQV WR WKH H[WHQW WKDW WKH\
FRQVLVWRIFULWHULDIRUGHWHUPLQLQJZKLFKPHPEHUVRIWKH)LUVWWLHU7ULEXQDORU
8SSHU7ULEXQDOPD\EHFKRVHQWRGHFLGHSDUWLFXODUFDWHJRULHVRIPDWWHUEXW
WKH GLUHFWLRQV PD\ WR WKDW H[WHQW EH JLYHQ RQO\ DIWHU FRQVXOWLQJ WKH /RUG
&KDQFHOORU



6XSSOHPHQWDU\SRZHUVRI8SSHU7ULEXQDO


,QUHODWLRQWRWKHPDWWHUVPHQWLRQHGLQVXEVHFWLRQ  WKH8SSHU7ULEXQDOu
D KDV LQ (QJODQGDQG :DOHV RULQ 1RUWKHUQ ,UHODQG WKH VDPHSRZHUV
ULJKWVSULYLOHJHVDQGDXWKRULW\DVWKH+LJK&RXUWDQG
E KDVLQ6FRWODQGWKHVDPHSRZHUVULJKWVSULYLOHJHVDQGDXWKRULW\ DV
WKH&RXUWRI6HVVLRQ



7KHPDWWHUVDUHu



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu7ULEXQDOVDQG,QTXLULHV
&KDSWHUu)LUVWWLHU7ULEXQDODQG8SSHU7ULEXQDO

D
E
F

WKHDWWHQGDQFHDQGH[DPLQDWLRQRIZLWQHVVHV
WKHSURGXFWLRQDQGLQVSHFWLRQRIGRFXPHQWVDQG
DOORWKHUPDWWHUVLQFLGHQWDOWRWKH8SSHU7ULEXQDOpVIXQFWLRQV



6XEVHFWLRQ  VKDOOQRWEHWDNHQu
D WROLPLWDQ\SRZHUWRPDNH7ULEXQDO3URFHGXUH5XOHV
E WR EH OLPLWHG E\ DQ\WKLQJ LQ 7ULEXQDO 3URFHGXUH 5XOHV RWKHU WKDQ DQ
H[SUHVVOLPLWDWLRQ



$SRZHUULJKWSULYLOHJHRUDXWKRULW\FRQIHUUHGLQDWHUULWRU\E\VXEVHFWLRQ 
LVDYDLODEOHIRUSXUSRVHVRISURFHHGLQJVLQWKH8SSHU7ULEXQDOWKDWWDNHSODFH
RXWVLGHWKDWWHUULWRU\ DVZHOODVIRUSXUSRVHVRISURFHHGLQJVLQWKHWULEXQDOWKDW
WDNHSODFHZLWKLQWKDWWHUULWRU\ 



)LUVWWLHU7ULEXQDODQG8SSHU7ULEXQDOVLWWLQJSODFHV
(DFKRIWKH)LUVWWLHU7ULEXQDODQGWKH8SSHU7ULEXQDOPD\GHFLGHDFDVHu
D LQ(QJODQGDQG:DOHV
E LQ6FRWODQGRU
F LQ1RUWKHUQ,UHODQG
HYHQWKRXJKWKHFDVHDULVHVXQGHUWKHODZRIDWHUULWRU\RWKHUWKDQWKHRQHLQ
ZKLFKWKHFDVHLVGHFLGHG



(QIRUFHPHQW


$VXPSD\DEOHLQSXUVXDQFHRIDGHFLVLRQRIWKH)LUVWWLHU7ULEXQDORU8SSHU
7ULEXQDOPDGHLQ(QJODQGDQG:DOHVu
D VKDOO EH UHFRYHUDEOHDV LILWZHUH SD\DEOH XQGHU DQ RUGHU RID FRXQW\
FRXUWLQ(QJODQGDQG:DOHV
E VKDOO EHUHFRYHUDEOHDV LI LWZHUH SD\DEOHXQGHU DQ RUGHURI WKH+LJK
&RXUWLQ(QJODQGDQG:DOHV



$QRUGHUIRUWKHSD\PHQWRIDVXPSD\DEOHLQSXUVXDQFHRIDGHFLVLRQRIWKH
)LUVWWLHU7ULEXQDORU8SSHU7ULEXQDOPDGHLQ6FRWODQG RUDFRS\RIVXFKDQ
RUGHUFHUWLILHGLQDFFRUGDQFHZLWK7ULEXQDO3URFHGXUH5XOHV PD\EHHQIRUFHG
DVLILWZHUHDQH[WUDFWUHJLVWHUHGGHFUHHDUELWUDOEHDULQJDZDUUDQWIRUH[HFXWLRQ
LVVXHGE\WKHVKHULIIFRXUWRIDQ\VKHULIIGRPLQ6FRWODQG



$VXPSD\DEOHLQSXUVXDQFHRIDGHFLVLRQRIWKH)LUVWWLHU7ULEXQDORU8SSHU
7ULEXQDOPDGHLQ1RUWKHUQ,UHODQGu
D VKDOO EH UHFRYHUDEOHDV LILWZHUH SD\DEOH XQGHU DQ RUGHU RID FRXQW\
FRXUWLQ1RUWKHUQ,UHODQG
E VKDOO EHUHFRYHUDEOHDV LI LWZHUH SD\DEOHXQGHU DQ RUGHURI WKH+LJK
&RXUWLQ1RUWKHUQ,UHODQG



7KLVVHFWLRQGRHVQRWDSSO\WRDVXPSD\DEOHLQSXUVXDQFHRIDQDZDUGXQGHU
VHFWLRQ  



7KH/RUG&KDQFHOORUPD\E\RUGHUPDNHSURYLVLRQIRUVXEVHFWLRQ  RU  WR
DSSO\ LQ UHODWLRQ WR D VXP RI D GHVFULSWLRQ VSHFLILHG LQ WKH RUGHU ZLWK WKH
RPLVVLRQRIRQH EXWQRWERWK RISDUDJUDSKV D DQG E 



7ULEXQDO3URFHGXUH5XOHVPD\PDNHSURYLVLRQDVWRZKHUHIRUSXUSRVHVRIWKLV
VHFWLRQDGHFLVLRQLVWREHWDNHQWREHPDGH

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu7ULEXQDOVDQG,QTXLULHV
&KDSWHUu)LUVWWLHU7ULEXQDODQG8SSHU7ULEXQDO





$VVHVVRUV


,ILWDSSHDUVWRWKH)LUVWWLHU7ULEXQDORUWKH8SSHU7ULEXQDOWKDWDPDWWHUEHIRUH
LWLQYROYHVDTXHVWLRQRIVSHFLDOGLIILFXOW\LWPD\GLUHFWWKDWLQGHDOLQJZLWKWKDW
PDWWHULWVKDOOKDYHWKHDVVLVWDQFHRIDSHUVRQRUSHUVRQVDSSHDULQJWRLWWRKDYH
UHOHYDQWNQRZOHGJHRUH[SHULHQFH



7KH UHPXQHUDWLRQ RI D SHUVRQ ZKR JLYHV DVVLVWDQFH WR HLWKHU WULEXQDO DV
PHQWLRQHG LQ VXEVHFWLRQ   VKDOO EH GHWHUPLQHG DQG SDLG E\ WKH /RUG
&KDQFHOORU



7KH/RUG&KDQFHOORUPD\u
D HVWDEOLVKSDQHOVRISHUVRQVIURPZKLFKHLWKHUWULEXQDOPD\ EXWQHHG
QRW VHOHFWSHUVRQVWRJLYHLWDVVLVWDQFHDVPHQWLRQHGLQVXEVHFWLRQ  
E XQGHUSDUDJUDSK D HVWDEOLVKGLIIHUHQWSDQHOVIRUGLIIHUHQWSXUSRVHV
F DIWHU FDUU\LQJ RXW VXFK FRQVXOWDWLRQ DV KH FRQVLGHUV DSSURSULDWH
DSSRLQWSHUVRQVWRDSDQHOHVWDEOLVKHGXQGHUSDUDJUDSK D 
G UHPRYHDSHUVRQIURPVXFKDSDQHO



0HGLDWLRQ


$SHUVRQH[HUFLVLQJSRZHUWRPDNH7ULEXQDO3URFHGXUH5XOHVRUJLYHSUDFWLFH
GLUHFWLRQVPXVWZKHQPDNLQJSURYLVLRQLQUHODWLRQWRPHGLDWLRQKDYHUHJDUG
WRWKHIROORZLQJSULQFLSOHVu
D PHGLDWLRQ RI PDWWHUV LQ GLVSXWH EHWZHHQ SDUWLHV WR SURFHHGLQJV LV WR
WDNHSODFHRQO\E\DJUHHPHQWEHWZHHQWKRVHSDUWLHV
E ZKHUH SDUWLHV WR SURFHHGLQJV IDLO WR PHGLDWH RU ZKHUH PHGLDWLRQ
EHWZHHQ SDUWLHV WR SURFHHGLQJV IDLOV WR UHVROYH GLVSXWHG PDWWHUV WKH
IDLOXUHLVQRWWRDIIHFWWKHRXWFRPHRIWKHSURFHHGLQJV



3UDFWLFHGLUHFWLRQVPD\SURYLGHIRUPHPEHUVWRDFWDVPHGLDWRUVLQUHODWLRQWR
GLVSXWHGPDWWHUVLQDFDVHWKDWLVWKHVXEMHFWRISURFHHGLQJV



7KHSURYLVLRQWKDWPD\EHPDGHE\YLUWXHRIVXEVHFWLRQ  LQFOXGHVSURYLVLRQ
IRUDPHPEHUWRDFWDVPHGLDWRULQUHODWLRQWRGLVSXWHGPDWWHUVLQDFDVHHYHQ
WKRXJKWKHPHPEHUKDVEHHQFKRVHQWRGHFLGHPDWWHUVLQWKHFDVH



2QFHDPHPEHUKDVEHJXQWRDFWDVPHGLDWRULQUHODWLRQWRDGLVSXWHGPDWWHU
LQDFDVHWKDWLVWKHVXEMHFWRISURFHHGLQJVWKHPHPEHUPD\GHFLGHPDWWHUVLQ
WKHFDVHRQO\ZLWKWKHFRQVHQWRIWKHSDUWLHV



6WDIIRIWKH)LUVWWLHU7ULEXQDORUWKH8SSHU7ULEXQDOPD\VXEMHFWWRWKHLUWHUPV
RIDSSRLQWPHQWDFWDVPHGLDWRUVLQUHODWLRQWRGLVSXWHGPDWWHUVLQDFDVHWKDW
LVWKHVXEMHFWRISURFHHGLQJV



%HIRUH JLYLQJ D SUDFWLFH GLUHFWLRQ WKDW PDNHV SURYLVLRQ LQ UHODWLRQ WR
PHGLDWLRQ WKH SHUVRQ JLYLQJ WKH GLUHFWLRQ PXVW FRQVXOW WKH $GYLVRU\
&RQFLOLDWLRQDQG$UELWUDWLRQ6HUYLFH



7KH /RUG &KDQFHOORU PD\ E\ RUGHU SUHVFULEH IHHV SD\DEOH LQ UHVSHFW RI
PHGLDWLRQFRQGXFWHGE\VWDIIRIWKH)LUVWWLHU7ULEXQDORUWKH8SSHU7ULEXQDO



)HHVSD\DEOHXQGHUVXEVHFWLRQ  DUHUHFRYHUDEOHVXPPDULO\DVDFLYLOGHEW



6XEVHFWLRQ  GRHVQRWDSSO\WRWKHUHFRYHU\LQ6FRWODQGRIIHHVSD\DEOHXQGHU
VXEVHFWLRQ  



,QWKLVVHFWLRQu



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu7ULEXQDOVDQG,QTXLULHV
&KDSWHUu)LUVWWLHU7ULEXQDODQG8SSHU7ULEXQDO

qPHPEHUrPHDQVDMXGJHRURWKHUPHPEHURIWKH)LUVWWLHU7ULEXQDORUD
MXGJHRURWKHUPHPEHURIWKH8SSHU7ULEXQDO
qSUDFWLFHGLUHFWLRQrPHDQVDGLUHFWLRQXQGHUVHFWLRQ  RU  
qSURFHHGLQJVr PHDQV SURFHHGLQJV EHIRUH WKH )LUVWWLHU 7ULEXQDO RU
SURFHHGLQJVEHIRUHWKH8SSHU7ULEXQDO


&RVWVRUH[SHQVHV


7KHFRVWVRIDQGLQFLGHQWDOWRu
D DOOSURFHHGLQJVLQWKH)LUVWWLHU7ULEXQDODQG
E DOOSURFHHGLQJVLQWKH8SSHU7ULEXQDO
VKDOOEHLQWKHGLVFUHWLRQRIWKH7ULEXQDOLQZKLFKWKHSURFHHGLQJVWDNHSODFH



7KHUHOHYDQW7ULEXQDOVKDOOKDYHIXOOSRZHUWRGHWHUPLQHE\ZKRPDQGWRZKDW
H[WHQWWKHFRVWVDUHWREHSDLG



6XEVHFWLRQV  DQG  KDYHHIIHFWVXEMHFWWR7ULEXQDO3URFHGXUH5XOHV



,QDQ\SURFHHGLQJVPHQWLRQHGLQVXEVHFWLRQ  WKHUHOHYDQW7ULEXQDOPD\u
D GLVDOORZRU
E
DVWKHFDVHPD\EH RUGHUWKHOHJDORURWKHUUHSUHVHQWDWLYHFRQFHUQHG
WRPHHW
WKHZKROHRIDQ\ZDVWHGFRVWVRUVXFKSDUWRIWKHPDVPD\EHGHWHUPLQHGLQ
DFFRUGDQFHZLWK7ULEXQDO3URFHGXUH5XOHV



,QVXEVHFWLRQ  qZDVWHGFRVWVrPHDQVDQ\FRVWVLQFXUUHGE\DSDUW\u
D DVDUHVXOWRIDQ\LPSURSHUXQUHDVRQDEOHRUQHJOLJHQWDFWRURPLVVLRQ
RQWKHSDUWRIDQ\OHJDORURWKHUUHSUHVHQWDWLYHRUDQ\HPSOR\HHRIVXFK
DUHSUHVHQWDWLYHRU
E ZKLFKLQWKHOLJKWRIDQ\VXFKDFWRURPLVVLRQRFFXUULQJDIWHUWKH\ZHUH
LQFXUUHG WKH UHOHYDQW 7ULEXQDO FRQVLGHUV LWLV XQUHDVRQDEOH WR H[SHFW
WKDWSDUW\WRSD\



,Q WKLV VHFWLRQ qOHJDO RU RWKHU UHSUHVHQWDWLYHr LQ UHODWLRQ WR D SDUW\ WR
SURFHHGLQJV PHDQV DQ\ SHUVRQ H[HUFLVLQJ D ULJKW RI DXGLHQFH RU ULJKW WR
FRQGXFWWKHSURFHHGLQJVRQKLVEHKDOI



,QWKHDSSOLFDWLRQRIWKLVVHFWLRQLQUHODWLRQWR6FRWODQGDQ\UHIHUHQFHLQWKLV
VHFWLRQWRFRVWVLVWREHUHDGDVDUHIHUHQFHWRH[SHQVHV



)HHV


7KH/RUG&KDQFHOORUPD\ZLWKWKHFRQVHQWRIWKH7UHDVXU\E\RUGHUSUHVFULEH
IHHVSD\DEOHLQUHVSHFWRIu
D DQ\WKLQJGHDOWZLWKE\WKH)LUVWWLHU7ULEXQDORU
E DQ\WKLQJGHDOWZLWKE\WKH8SSHU7ULEXQDO



$QRUGHUXQGHUWKLVVHFWLRQPD\LQSDUWLFXODUFRQWDLQSURYLVLRQDVWRu
D VFDOHVRUUDWHVRIIHHV
E H[HPSWLRQVIURPRUUHGXFWLRQVLQIHHV
F UHPLVVLRQRIIHHVLQZKROHRULQSDUW



%HIRUHPDNLQJDQRUGHUXQGHUWKLVVHFWLRQWKH/RUG&KDQFHOORUPXVWFRQVXOWu
D WKH6HQLRU3UHVLGHQWRI7ULEXQDOVDQG
E WKH$GPLQLVWUDWLYH-XVWLFHDQG7ULEXQDOV&RXQFLO

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu7ULEXQDOVDQG,QTXLULHV
&KDSWHUu)LUVWWLHU7ULEXQDODQG8SSHU7ULEXQDO





7KH /RUG &KDQFHOORU PXVW WDNH VXFK VWHSV DV DUH UHDVRQDEO\ SUDFWLFDEOH WR
EULQJ LQIRUPDWLRQ DERXW IHHV XQGHU WKLV VHFWLRQ WR WKH DWWHQWLRQ RI SHUVRQV
OLNHO\WRKDYHWRSD\WKHP



)HHVSD\DEOHXQGHUWKLVVHFWLRQDUHUHFRYHUDEOHVXPPDULO\DVDFLYLOGHEW



6XEVHFWLRQ  GRHVQRWDSSO\WRWKHUHFRYHU\LQ6FRWODQGRIIHHVSD\DEOHXQGHU
WKLVVHFWLRQ



8QWLOWKH$GPLQLVWUDWLYH-XVWLFHDQG7ULEXQDOV&RXQFLOILUVWKDVWHQPHPEHUV
DSSRLQWHGXQGHUSDUDJUDSK  RI6FKHGXOHWKHUHIHUHQFHWRWKDWFRXQFLOLQ
VXEVHFWLRQ  LVWREHUHDGDVDUHIHUHQFHWRWKH&RXQFLORQ7ULEXQDOV
&+$37(5
75$16)(52)75,%81$/)81&7,216



7UDQVIHURIIXQFWLRQVRIFHUWDLQWULEXQDOV


7KH /RUG &KDQFHOORU PD\ E\ RUGHU SURYLGH IRU D IXQFWLRQ RI D VFKHGXOHG
WULEXQDOWREHWUDQVIHUUHGu
D WRWKH)LUVWWLHU7ULEXQDO
E WRWKH8SSHU7ULEXQDO
F WRWKH)LUVWWLHU7ULEXQDODQGWKH8SSHU7ULEXQDOZLWKWKHTXHVWLRQDV
WRZKLFKRIWKHPLVWRH[HUFLVHWKHIXQFWLRQLQDSDUWLFXODUFDVHEHLQJ
GHWHUPLQHGE\DSHUVRQXQGHUSURYLVLRQVRIWKHRUGHU
G WRWKH)LUVWWLHU7ULEXQDOWRWKHH[WHQWVSHFLILHGLQWKHRUGHUDQGWRWKH
8SSHU7ULEXQDOWRWKHH[WHQWVRVSHFLILHG
H WRWKH)LUVWWLHU7ULEXQDODQGWKH8SSHU7ULEXQDOZLWKWKHTXHVWLRQDV
WRZKLFKRIWKHPLVWRH[HUFLVHWKHIXQFWLRQLQDSDUWLFXODUFDVHEHLQJ
GHWHUPLQHGE\RUXQGHU7ULEXQDO3URFHGXUH5XOHV
I WRDQHPSOR\PHQWWULEXQDO
J WRWKH(PSOR\PHQW$SSHDO7ULEXQDO
K WRDQHPSOR\PHQWWULEXQDODQGWKH(PSOR\PHQW$SSHDO7ULEXQDOZLWK
WKH TXHVWLRQ DV WR ZKLFK RI WKHP LV WR H[HUFLVH WKH IXQFWLRQ LQ D
SDUWLFXODUFDVHEHLQJGHWHUPLQHGE\DSHUVRQXQGHUSURYLVLRQVRIWKH
RUGHURU
L WRDQHPSOR\PHQWWULEXQDOWRWKHH[WHQWVSHFLILHGLQWKHRUGHUDQGWRWKH
(PSOR\PHQW$SSHDO7ULEXQDOWRWKHH[WHQWVRVSHFLILHG



,QVXEVHFWLRQ  qVFKHGXOHGWULEXQDOrPHDQVDWULEXQDOLQDOLVWLQ6FKHGXOH
WKDWKDVHIIHFWIRUWKHSXUSRVHVRIWKLVVHFWLRQ



7KH/RUG&KDQFHOORUPD\DVUHVSHFWVDIXQFWLRQWUDQVIHUUHGXQGHUVXEVHFWLRQ
  RU WKLV VXEVHFWLRQ E\ RUGHU SURYLGH IRU WKH IXQFWLRQ WR EH IXUWKHU
WUDQVIHUUHGDVPHQWLRQHGLQDQ\RISDUDJUDSKV D WR L RIVXEVHFWLRQ  



$QRUGHUXQGHUVXEVHFWLRQ  RU  PD\LQFOXGHSURYLVLRQIRUWKHSXUSRVHVRI
RU LQ FRQVHTXHQFH RI RU IRU JLYLQJ IXOO HIIHFW WR D WUDQVIHU XQGHU WKDW
VXEVHFWLRQ



$IXQFWLRQRIDWULEXQDOPD\QRWEHWUDQVIHUUHGXQGHUVXEVHFWLRQ  RU  LIRU
WRWKHH[WHQWWKDWWKHSURYLVLRQFRQIHUULQJWKHIXQFWLRQu
D ZRXOGEHZLWKLQWKHOHJLVODWLYHFRPSHWHQFHRIWKH6FRWWLVK3DUOLDPHQW
LILWZHUHLQFOXGHGLQDQ$FWRIWKDW3DUOLDPHQWRU



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu7ULEXQDOVDQG,QTXLULHV
&KDSWHUu7UDQVIHURIWULEXQDOIXQFWLRQV

E

ZRXOG EH ZLWKLQ WKH OHJLVODWLYH FRPSHWHQFH RI WKH 1RUWKHUQ ,UHODQG
$VVHPEO\LILWZHUHLQFOXGHGLQDQ$FWRIWKDW$VVHPEO\



6XEVHFWLRQ  GRHVQRWDSSO\WRu
D WKH6HFUHWDU\RI6WDWHpVIXQFWLRQRIGHFLGLQJDSSHDOVXQGHUVHFWLRQRI
WKH&RQVXPHU&UHGLW$FW F  
E WKH6HFUHWDU\RI6WDWHpVIXQFWLRQRIGHFLGLQJDSSHDOVXQGHUVHFWLRQ 
RIWKH(VWDWH$JHQWV$FW F  RU
F IXQFWLRQV RI DQ DGMXGLFDWRU XQGHU VHFWLRQ  RI WKH &ULPLQDO ,QMXULHV
&RPSHQVDWLRQ$FW F   EXWVHHVXEVHFWLRQ  



)XQFWLRQV RI DQ DGMXGLFDWRU XQGHU VHFWLRQ  RI WKH &ULPLQDO ,QMXULHV
&RPSHQVDWLRQ$FWVRIDUDVWKH\UHODWHWR6FRWODQGPD\EHWUDQVIHUUHG
XQGHUVXEVHFWLRQ  RU  RQO\ZLWKWKHFRQVHQWRIWKH6FRWWLVK0LQLVWHUV



$ IXQFWLRQ RI D WULEXQDO PD\ EH WUDQVIHUUHG XQGHU VXEVHFWLRQ   RU   RQO\
ZLWKWKHFRQVHQWRIWKH1DWLRQDO$VVHPEO\IRU:DOHVLIDQ\UHOHYDQWIXQFWLRQLV
H[HUFLVDEOH LQ UHODWLRQ WR WKH WULEXQDO E\ WKH $VVHPEO\ ZKHWKHU E\ WKH
$VVHPEO\ DORQH RU E\ WKH $VVHPEO\ MRLQWO\ RU FRQFXUUHQWO\ ZLWK DQ\ RWKHU
SHUVRQ 



,QVXEVHFWLRQ  qUHOHYDQWIXQFWLRQrLQUHODWLRQWRDWULEXQDOPHDQVDIXQFWLRQ
ZKLFKUHODWHVu
D WR WKH RSHUDWLRQ RI WKH WULEXQDO LQFOXGLQJ LQ SDUWLFXODU LWV
PHPEHUVKLS DGPLQLVWUDWLRQ VWDIIDFFRPPRGDWLRQDQGIXQGLQJDQG
SD\PHQWVWRLWVPHPEHUVRUVWDII RU
E WRWKHSURYLVLRQRIH[SHQVHVDQGDOORZDQFHVWRSHUVRQVDWWHQGLQJWKH
WULEXQDORUDWWHQGLQJHOVHZKHUHLQFRQQHFWLRQZLWKSURFHHGLQJVEHIRUH
WKHWULEXQDO



7UDQVIHUVXQGHUVHFWLRQVXSSOHPHQWDU\SRZHUV


7KH/RUG&KDQFHOORUPD\E\RUGHUPDNHSURYLVLRQIRUDEROLVKLQJWKHWULEXQDO
E\ZKRPDIXQFWLRQWUDQVIHUUHGXQGHUVHFWLRQ  LVH[HUFLVDEOHLPPHGLDWHO\
EHIRUHLWVWUDQVIHU



7KH /RUG &KDQFHOORU PD\ E\ RUGHU PDNH SURYLVLRQ ZKHUH IXQFWLRQV RI D
WULEXQDODUHWUDQVIHUUHGXQGHUVHFWLRQ  IRUDSHUVRQu
D ZKRLVWKHWULEXQDO EXWLVQRWWKH6HFUHWDU\RI6WDWH RU
E ZKRLVDPHPEHURIWKHWULEXQDORU
F ZKRLVDQDXWKRULVHGGHFLVLRQPDNHUIRUWKHWULEXQDO
WREHWDNHQ LQVWHDGRULQDGGLWLRQ DVEHLQJWKHKROGHURIDQHZRIILFH



,QVXEVHFWLRQ  qQHZRIILFHrPHDQVu
D WKHRIILFHRIMXGJHRURWKHUPHPEHURIWKH)LUVWWLHU7ULEXQDORU8SSHU
7ULEXQDODSSRLQWHGXQGHUSDUDJUDSK  RU  RI6FKHGXOHRURU
E WKHRIILFHRIGHSXW\MXGJHRIWKH8SSHU7ULEXQDO



)RUWKHSXUSRVHVRIVXEVHFWLRQ  DSHUVRQLVDQqDXWKRULVHGGHFLVLRQPDNHUr
IRUDWULEXQDOLIu
D WKHWULEXQDOLVOLVWHGLQFROXPQRIDQHQWU\LQWKHIROORZLQJ7DEOHDQG
E WKHSHUVRQLVRIWKHGHVFULSWLRQVSHFLILHGLQFROXPQRIWKDWHQWU\



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu7ULEXQDOVDQG,QTXLULHV
&KDSWHUu7UDQVIHURIWULEXQDOIXQFWLRQV





7ULEXQDO

$XWKRULVHGGHFLVLRQPDNHU

$GMXGLFDWRU WR +HU 0DMHVW\pV
/DQG5HJLVWU\

0HPEHU RI WKH $GMXGLFDWRUpV
VWDII ZKR LV DXWKRULVHG E\ WKH
$GMXGLFDWRU WR FDUU\ RXW
IXQFWLRQV RI WKH $GMXGLFDWRU
ZKLFK
DUH
QRW
RI
DQ
DGPLQLVWUDWLYHFKDUDFWHU

7KH6HFUHWDU\RI6WDWHDVUHVSHFWV
KLVIXQFWLRQ RIGHFLGLQJ DSSHDOV
XQGHU VHFWLRQ  RI WKH
&RQVXPHU&UHGLW$FW F 

3HUVRQ ZKR LV D PHPEHU RI D
SDQHOXQGHUUHJXODWLRQRIWKH
&RQVXPHU &UHGLW /LFHQVLQJ
$SSHDOV  5HJXODWLRQV 
6, 

7KH6HFUHWDU\RI6WDWHDVUHVSHFWV
KLVIXQFWLRQ RIGHFLGLQJ DSSHDOV
XQGHU VHFWLRQ    RI WKH (VWDWH
$JHQWV$FW F 

3HUVRQ DSSRLQWHG DW DQ\ WLPH
DIWHU  XQGHU UHJXODWLRQ
   RI WKH (VWDWH $JHQWV
$SSHDOV  5HJXODWLRQV 
6,   WR KHDU DQ
DSSHDORQEHKDOIRIWKH6HFUHWDU\
RI6WDWH



:KHUH D IXQFWLRQ RI D WULEXQDO LV WUDQVIHUUHG XQGHU VHFWLRQ    WKH /RUG
&KDQFHOORU PD\ E\ RUGHU SURYLGH IRU SURFHGXUDO UXOHV LQ IRUFH LPPHGLDWHO\
EHIRUH WKH WUDQVIHU WR KDYH HIIHFW RU WR KDYH HIIHFW ZLWK DSSURSULDWH
PRGLILFDWLRQV DIWHU WKH WUDQVIHU DQG DFFRUGLQJO\ WR EH FDSDEOH RI EHLQJ
YDULHGRUUHYRNHG DVLIWKH\ZHUHu
D 7ULEXQDO3URFHGXUH5XOHVRU
E HPSOR\PHQW WULEXQDO SURFHGXUH UHJXODWLRQV RU $SSHDO 7ULEXQDO
SURFHGXUH UXOHV ZLWKLQ WKH PHDQLQJ JLYHQ E\ VHFWLRQ    RI WKH
(PSOR\PHQW7ULEXQDOV$FW F  



,QVXEVHFWLRQ  u
qSURFHGXUDOUXOHVrPHDQVSURYLVLRQ ZKHWKHUFDOOHGUXOHVRUQRW u
D UHJXODWLQJSUDFWLFHRUSURFHGXUHEHIRUHWKHWULEXQDODQG
E DSSO\LQJ IRU SXUSRVHV FRQQHFWHG ZLWK WKH H[HUFLVH RI WKH
IXQFWLRQ
qDSSURSULDWH PRGLILFDWLRQVr PHDQV PRGLILFDWLRQV LQFOXGLQJ DGGLWLRQV
DQGRPLVVLRQV WKDWDSSHDUWRWKH/RUG&KDQFHOORUWREHQHFHVVDU\WR
VHFXUH RUH[SHGLHQWLQ FRQQHFWLRQ ZLWKVHFXULQJ WKDWWKHSURFHGXUDO
UXOHVDSSO\LQUHODWLRQWRWKHH[HUFLVHRIWKHIXQFWLRQDIWHUWKHWUDQVIHU



7KH/RUG&KDQFHOORUPD\LQFRQQHFWLRQZLWKSURYLVLRQPDGHE\RUGHUXQGHU
VHFWLRQ  RU WKH SUHFHGLQJ SURYLVLRQV RI WKLV VHFWLRQ PDNH E\ RUGHU VXFK
LQFLGHQWDOVXSSOHPHQWDOWUDQVLWLRQDORUFRQVHTXHQWLDOSURYLVLRQRUSURYLVLRQ
IRU VDYLQJV DV WKH /RUG &KDQFHOORU WKLQNV ILW LQFOXGLQJ SURYLVLRQ DSSO\LQJ
RQO\LQUHODWLRQWRFDVHVVHOHFWHGE\DPHPEHUu
D RIWKH)LUVWWLHU7ULEXQDO
E RIWKH8SSHU7ULEXQDO
F RIWKH(PSOR\PHQW$SSHDO7ULEXQDORU



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu7ULEXQDOVDQG,QTXLULHV
&KDSWHUu7UDQVIHURIWULEXQDOIXQFWLRQV

G




RIDSDQHORIPHPEHUVRIHPSOR\PHQWWULEXQDOV

6XEVHFWLRQV    DQG  DUHQRWWREHWDNHQDVSUHMXGLFLQJWKHJHQHUDOLW\RI
VXEVHFWLRQ  
3RZHUWRSURYLGHIRUDSSHDOWR8SSHU7ULEXQDOIURPWULEXQDOVLQ:DOHV



6XEVHFWLRQ  DSSOLHVLIu
D DIXQFWLRQLVWUDQVIHUUHGXQGHUVHFWLRQ  D  F  G RU H LQUHODWLRQ
WR (QJODQG EXW LV QRW WUDQVIHUUHG XQGHU VHFWLRQ    LQ UHODWLRQ WR
:DOHVRU
E D IXQFWLRQ WKDW LV QRW H[HUFLVDEOH LQ UHODWLRQ WR :DOHV LV WUDQVIHUUHG
XQGHU VHFWLRQ   D  F  G  RU H  LQ UHODWLRQ WR (QJODQG DQG
DOWKRXJKWKHUHLVDFRUUHVSRQGLQJIXQFWLRQWKDWLVH[HUFLVDEOHLQUHODWLRQ
WR:DOHVWKDWFRUUHVSRQGLQJIXQFWLRQLVQRWWUDQVIHUUHGXQGHUVHFWLRQ
  LQUHODWLRQWR:DOHV



7KH/RUG&KDQFHOORUPD\E\RUGHUu
D SURYLGH IRU DQ DSSHDO DJDLQVW D GHFLVLRQ WR EH PDGH WR WKH 8SSHU
7ULEXQDOLQVWHDGRIWRWKHFRXUWWRZKLFKDQDSSHDOZRXOGRWKHUZLVHIDOO
WR EH PDGH ZKHUH WKH GHFLVLRQ LV PDGH LQ H[HUFLVLQJ LQ UHODWLRQ WR
:DOHVWKHIXQFWLRQPHQWLRQHGLQVXEVHFWLRQ  D RU DVWKHFDVHPD\
EH WKHFRUUHVSRQGLQJIXQFWLRQPHQWLRQHGLQVXEVHFWLRQ  E 
E SURYLGHIRUDUHIHUHQFHRIDQ\PDWWHUWREHPDGHWRWKH8SSHU7ULEXQDO
LQVWHDGRIWRWKHFRXUWWRZKLFKDQDSSHDOZRXOGRWKHUZLVHIDOOWREH
PDGH ZKHUH WKH PDWWHU DULVHV LQ H[HUFLVLQJ LQ UHODWLRQ WR :DOHV WKH
IXQFWLRQ PHQWLRQHG LQ VXEVHFWLRQ  D  RU DV WKH FDVH PD\ EH  WKH
FRUUHVSRQGLQJIXQFWLRQPHQWLRQHGLQVXEVHFWLRQ  E 



7KH/RUG&KDQFHOORUPD\E\RUGHUSURYLGHIRUDQDSSHDODJDLQVWDGHFLVLRQRI
DVFKHGXOHGWULEXQDOWREHPDGHWRWKH8SSHU7ULEXQDOLQVWHDGRIWRWKHFRXUW
WR ZKLFK DQ DSSHDO ZRXOG RWKHUZLVH IDOO WR EH PDGH ZKHUH WKH GHFLVLRQ LV
PDGHE\WKHWULEXQDOLQH[HUFLVLQJDIXQFWLRQLQUHODWLRQWR:DOHV



,QVXEVHFWLRQ  qVFKHGXOHGWULEXQDOrPHDQVDWULEXQDOLQDOLVWLQ6FKHGXOH
WKDWKDVHIIHFWIRUWKHSXUSRVHVRIWKDWVXEVHFWLRQ



$QRUGHUXQGHUVXEVHFWLRQ  RU  u
D PD\LQFOXGHSURYLVLRQIRUWKHSXUSRVHVRIRULQFRQVHTXHQFHRIRUIRU
JLYLQJIXOOHIIHFWWRSURYLVLRQPDGHE\WKHRUGHU
E PD\ LQFOXGH VXFK LQFLGHQWDO VXSSOHPHQWDO WUDQVLWLRQDO RU
FRQVHTXHQWLDOSURYLVLRQRUVDYLQJVDVWKH/RUG&KDQFHOORUWKLQNVILW



7UDQVIHURI0LQLVWHULDOUHVSRQVLELOLWLHVIRUFHUWDLQWULEXQDOV


7KH/RUG&KDQFHOORUPD\E\RUGHUu
D WUDQVIHUDQ\UHOHYDQWIXQFWLRQVRIDUDVWKDWIXQFWLRQLVH[HUFLVDEOHE\D
0LQLVWHURIWKH&URZQu
L WRWKH/RUG&KDQFHOORURU
LL WR WZR RU PRUH  0LQLVWHUV RI WKH &URZQ RI ZKRP RQH LV WKH
/RUG&KDQFHOORU
E SURYLGHIRUDQ\UHOHYDQWIXQFWLRQWKDWLVH[HUFLVDEOHE\D0LQLVWHURIWKH
&URZQ RWKHUWKDQ WKH /RUG&KDQFHOORU WREH H[HUFLVDEOHE\ WKH RWKHU
0LQLVWHURIWKH&URZQFRQFXUUHQWO\ZLWKWKH/RUG&KDQFHOORU

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu7ULEXQDOVDQG,QTXLULHV
&KDSWHUu7UDQVIHURIWULEXQDOIXQFWLRQV

F



SURYLGH IRU DQ\ UHOHYDQW IXQFWLRQ WKDW LV H[HUFLVDEOH E\ WKH /RUG
&KDQFHOORUFRQFXUUHQWO\ZLWKDQRWKHU0LQLVWHURIWKH&URZQWRFHDVHWR
EHH[HUFLVDEOHE\WKHRWKHU0LQLVWHURIWKH&URZQ



,Q VXEVHFWLRQ   qUHOHYDQW IXQFWLRQr PHDQV D IXQFWLRQ LQ UHODWLRQ WR D
VFKHGXOHGWULEXQDOZKLFKUHODWHVu
D WR WKH RSHUDWLRQ RI WKH WULEXQDO LQFOXGLQJ LQ SDUWLFXODU LWV
PHPEHUVKLS DGPLQLVWUDWLRQ VWDIIDFFRPPRGDWLRQDQGIXQGLQJDQG
SD\PHQWVWRLWVPHPEHUVRUVWDII RU
E WRWKHSURYLVLRQRIH[SHQVHVDQGDOORZDQFHVWRSHUVRQVDWWHQGLQJWKH
WULEXQDORUDWWHQGLQJHOVHZKHUHLQFRQQHFWLRQZLWKSURFHHGLQJVEHIRUH
WKHWULEXQDO



,QVXEVHFWLRQ  qVFKHGXOHGWULEXQDOrPHDQVDWULEXQDOLQDOLVWLQ6FKHGXOH
WKDWKDVHIIHFWIRUWKHSXUSRVHVRIWKLVVHFWLRQ



$ UHOHYDQW IXQFWLRQ PD\QRWEH WUDQVIHUUHGXQGHUVXEVHFWLRQ  LI RUWRWKH
H[WHQWWKDWWKHSURYLVLRQFRQIHUULQJWKHIXQFWLRQu
D ZRXOGEHZLWKLQWKHOHJLVODWLYHFRPSHWHQFHRIWKH6FRWWLVK3DUOLDPHQW
LILWZHUHLQFOXGHGLQDQ$FWRIWKDW3DUOLDPHQWRU
E ZRXOG EH ZLWKLQ WKH OHJLVODWLYH FRPSHWHQFH RI WKH 1RUWKHUQ ,UHODQG
$VVHPEO\LILWZHUHLQFOXGHGLQDQ$FWRIWKDW$VVHPEO\



$Q\UHIHUHQFHLQVXEVHFWLRQ  WRD0LQLVWHURIWKH&URZQLQFOXGHVDUHIHUHQFH
WRD0LQLVWHURIWKH&URZQDFWLQJMRLQWO\



$QRUGHUXQGHUVXEVHFWLRQ  u
D PD\ UHODWH WR D IXQFWLRQ HLWKHU ZKROO\ RU LQ FDVHV LQFOXGLQJ FDVHV
IUDPHGE\UHIHUHQFHWRDUHDV VSHFLILHGLQWKHRUGHU
E PD\LQFOXGHSURYLVLRQIRUWKHSXUSRVHVRIRULQFRQVHTXHQFHRIRUIRU
JLYLQJIXOOHIIHFWWRWKHWUDQVIHURU DVWKHFDVHPD\EH RWKHUFKDQJHDV
UHJDUGVH[HUFLVH
F PD\ LQFOXGH VXFK LQFLGHQWDO VXSSOHPHQWDU\ WUDQVLWLRQDO RU
FRQVHTXHQWLDOSURYLVLRQRUVDYLQJVDVWKH/RUG&KDQFHOORUWKLQNVILW
G PD\ LQFOXGH SURYLVLRQ IRU WKH WUDQVIHU RI DQ\ SURSHUW\ ULJKWV RU
OLDELOLWLHVRIWKHSHUVRQZKRORVHVIXQFWLRQVRUZKRVHIXQFWLRQVEHFRPH
VKDUHGZLWKWKH/RUG&KDQFHOORU



$QRUGHUXQGHUVXEVHFWLRQ  VRIDUDVLWu
D SURYLGHVXQGHUSDUDJUDSK D IRUWKHWUDQVIHURIDIXQFWLRQRU
E SURYLGHVXQGHUSDUDJUDSK E IRUDIXQFWLRQWREHFRPHH[HUFLVDEOHE\
WKH/RUG&KDQFHOORURU
F SURYLGHVXQGHUSDUDJUDSK F IRUDIXQFWLRQWRFHDVHWREHH[HUFLVDEOH
E\D0LQLVWHURIWKH&URZQRWKHUWKDQWKH/RUG&KDQFHOORU
PD\ QRW DIWHU WKDW WUDQVIHU RU RWKHU FKDQJH KDV WDNHQ SODFH EH UHYRNHG E\
DQRWKHURUGHUXQGHUWKDWVXEVHFWLRQ



6HFWLRQ  RI WKH  $FW SRZHU WR WUDQVIHU 0LQLVWHULDO IXQFWLRQV  GRHV QRW
DSSO\WRDIXQFWLRQRIWKH/RUG&KDQFHOORUu
D VR IDU DV LW LV D IXQFWLRQ WUDQVIHUUHG WR WKH /RUG &KDQFHOORU XQGHU
VXEVHFWLRQ  D 
E VRIDUDVLWLVDIXQFWLRQH[HUFLVDEOHE\WKH/RUG&KDQFHOORUDVDUHVXOWRI
SURYLVLRQXQGHUVXEVHFWLRQ  E RU
F VR IDU DV LW LV D IXQFWLRQ WKDW KDV EHFRPH H[HUFLVDEOH E\ WKH /RUG
&KDQFHOORUDORQHDVDUHVXOWRISURYLVLRQXQGHUVXEVHFWLRQ  F 



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu7ULEXQDOVDQG,QTXLULHV
&KDSWHUu7UDQVIHURIWULEXQDOIXQFWLRQV





,QWKLVVHFWLRQu
q0LQLVWHURIWKH&URZQrKDVWKHPHDQLQJJLYHQE\VHFWLRQ  RIWKH
$FW EXW LQFOXGHV WKH &RPPLVVLRQHUV IRU +HU 0DMHVW\pV 5HYHQXH DQG
&XVWRPV
qWKH$FWrPHDQVWKH0LQLVWHUVRIWKH&URZQ$FW F  
7UDQVIHURISRZHUVWRPDNHSURFHGXUDOUXOHVIRUFHUWDLQWULEXQDOV



7KH /RUG &KDQFHOORU PD\ E\ RUGHU WUDQVIHU DQ\ SRZHU WR PDNH SURFHGXUDO
UXOHVIRUDVFKHGXOHGWULEXQDOWRu
D KLPVHOIRU
E WKH7ULEXQDO3URFHGXUH&RPPLWWHH



$SRZHUPD\QRWEHWUDQVIHUUHGXQGHUVXEVHFWLRQ  LIRUWRWKHH[WHQWWKDW
WKHSURYLVLRQFRQIHUULQJWKHSRZHUu
D ZRXOGEHZLWKLQWKHOHJLVODWLYHFRPSHWHQFHRIWKH6FRWWLVK3DUOLDPHQW
LILWZHUHLQFOXGHGLQDQ$FWRIWKDW3DUOLDPHQWRU
E ZRXOG EH ZLWKLQ WKH OHJLVODWLYH FRPSHWHQFH RI WKH 1RUWKHUQ ,UHODQG
$VVHPEO\LILWZHUHLQFOXGHGLQDQ$FWRIWKDW$VVHPEO\



$QRUGHUXQGHUVXEVHFWLRQ  E u
D PD\QRW DOWHUDQ\SDUOLDPHQWDU\SURFHGXUHUHODWLQJWRWKHPDNLQJ RI
WKHSURFHGXUDOUXOHVFRQFHUQHGEXW
E PD\ RWKHUZLVH LQFOXGH SURYLVLRQ IRU WKH SXUSRVH RI DVVLPLODWLQJ WKH
SURFHGXUH IRU PDNLQJ WKHP WR WKH SURFHGXUH IRU PDNLQJ 7ULEXQDO
3URFHGXUH5XOHV



$QRUGHUXQGHUVXEVHFWLRQ  E PD\LQFOXGHSURYLVLRQUHTXLULQJWKH7ULEXQDO
3URFHGXUH&RPPLWWHHWRPDNHSURFHGXUDOUXOHVIRUSXUSRVHVQRWLILHGWRLWE\
WKH/RUG&KDQFHOORU



$QRUGHUXQGHUWKLVVHFWLRQu
D PD\UHODWHWRDSRZHUHLWKHUZKROO\RULQFDVHV LQFOXGLQJFDVHVIUDPHG
E\UHIHUHQFHWRDUHDV VSHFLILHGLQWKHRUGHU
E PD\LQFOXGHSURYLVLRQIRUWKHSXUSRVHVRIRULQFRQVHTXHQFHRIRUIRU
JLYLQJIXOOHIIHFWWRWKHWUDQVIHU
F PD\ LQFOXGH VXFK LQFLGHQWDO VXSSOHPHQWDU\ WUDQVLWLRQDO RU
FRQVHTXHQWLDOSURYLVLRQRUVDYLQJVDVWKH/RUG&KDQFHOORUWKLQNVILW



$ SRZHU WR PDNH SURFHGXUDO UXOHV IRU D WULEXQDO WKDW LV H[HUFLVDEOH E\ WKH
7ULEXQDO3URFHGXUH&RPPLWWHHE\YLUWXHRIDQRUGHUXQGHUWKLVVHFWLRQPXVW
EHH[HUFLVHGE\WKHFRPPLWWHHZLWKDYLHZWRVHFXULQJu
D WKDW WKH V\VWHP IRU GHFLGLQJ PDWWHUV ZLWKLQ WKH MXULVGLFWLRQ RI WKDW
WULEXQDOLVDFFHVVLEOHDQGIDLU
E WKDW SURFHHGLQJV EHIRUH WKDW WULEXQDO DUH KDQGOHG TXLFNO\ DQG
HIILFLHQWO\
F WKDWWKHUXOHVDUHERWKVLPSOHDQGVLPSO\H[SUHVVHGDQG
G WKDWWKHUXOHVZKHUHDSSURSULDWHFRQIHURQSHUVRQVZKRDUHRUZKRDUH
PHPEHUVRIWKDWWULEXQDOUHVSRQVLELOLW\IRUHQVXULQJWKDWSURFHHGLQJV
EHIRUHWKDWWULEXQDODUHKDQGOHGTXLFNO\DQGHIILFLHQWO\



,QWKLVVHFWLRQu
qSURFHGXUDO UXOHVr LQ UHODWLRQ WR D WULEXQDO PHDQV SURYLVLRQ ZKHWKHU
FDOOHGUXOHVRUQRW UHJXODWLQJSUDFWLFHRUSURFHGXUHEHIRUHWKHWULEXQDO

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu7ULEXQDOVDQG,QTXLULHV
&KDSWHUu7UDQVIHURIWULEXQDOIXQFWLRQV



qVFKHGXOHGWULEXQDOrPHDQVDWULEXQDOLQDOLVWLQ6FKHGXOHWKDWKDVHIIHFW
IRUWKHSXUSRVHVRIWKLVVHFWLRQ


3RZHUWRDPHQGOLVWVRIWULEXQDOVLQ6FKHGXOH


7KH/RUG&KDQFHOORUPD\E\RUGHUDPHQG6FKHGXOHu
D IRUWKHSXUSRVHRIDGGLQJDWULEXQDOWRDOLVWLQWKH6FKHGXOH
E IRUWKHSXUSRVHRIUHPRYLQJDWULEXQDOIURPDOLVWLQWKH6FKHGXOH
F IRUWKHSXUSRVHRIUHPRYLQJDOLVWIURPWKH6FKHGXOH
G IRU WKH SXUSRVH RI DGGLQJ WR WKH 6FKHGXOH D OLVW RI WULEXQDOV WKDW KDV
HIIHFWIRUWKHSXUSRVHVRIDQ\RQHRUPRUHRIVHFWLRQV  DQG




7KHIROORZLQJUXOHVDSSO\WRWKHH[HUFLVHRISRZHUXQGHUVXEVHFWLRQ  u
D D WULEXQDO PD\ QRW EH DGGHG WR D OLVW RU EH LQ DQ DGGHG OLVW LI WKH
WULEXQDOLVHVWDEOLVKHGRWKHUZLVHWKDQE\RUXQGHUDQHQDFWPHQW
E DWULEXQDOHVWDEOLVKHGE\DQHQDFWPHQWSDVVHGRUPDGHRQRUEHIRUHWKH
ODVWGD\RIWKH6HVVLRQLQZKLFKWKLV$FWLVSDVVHGPXVWQRWEHDGGHGWR
DOLVWRUEHLQDQDGGHGOLVWWKDWKDVHIIHFWIRUWKHSXUSRVHVRIVHFWLRQ
F LI DQ\ UHOHYDQW IXQFWLRQ LV H[HUFLVDEOH LQ UHODWLRQ WR D WULEXQDO E\ WKH
1DWLRQDO$VVHPEO\IRU :DOHV ZKHWKHUE\WKH$VVHPEO\DORQHRUE\
WKH $VVHPEO\ MRLQWO\ RU FRQFXUUHQWO\ ZLWK DQ\ RWKHU SHUVRQ  WKH
WULEXQDO PD\ EH DGGHGWR DOLVW RUEHLQ DQ DGGHGOLVW RQO\ ZLWKWKH
FRQVHQWRIWKH$VVHPEO\
G DWULEXQDOPD\EHLQPRUHWKDQRQHOLVW



,Q VXEVHFWLRQ  F  qUHOHYDQW IXQFWLRQr LQ UHODWLRQ WR D WULEXQDO PHDQV D
IXQFWLRQZKLFKUHODWHVu
D WR WKH RSHUDWLRQ RI WKH WULEXQDO LQFOXGLQJ LQ SDUWLFXODU LWV
PHPEHUVKLS DGPLQLVWUDWLRQ VWDIIDFFRPPRGDWLRQDQGIXQGLQJDQG
SD\PHQWVWRLWVPHPEHUVRUVWDII RU
E WRWKHSURYLVLRQRIH[SHQVHVDQGDOORZDQFHVWRSHUVRQVDWWHQGLQJWKH
WULEXQDORUDWWHQGLQJHOVHZKHUHLQFRQQHFWLRQZLWKSURFHHGLQJVEHIRUH
WKHWULEXQDO



,QVXEVHFWLRQ  qWULEXQDOrGRHVQRWLQFOXGHDQRUGLQDU\FRXUWRIODZ



,QWKLVVHFWLRQqHQDFWPHQWrPHDQVDQ\HQDFWPHQWZKHQHYHUSDVVHGRUPDGH
LQFOXGLQJ DQ HQDFWPHQW FRPSULVHG LQ VXERUGLQDWH OHJLVODWLRQ ZLWKLQ WKH
PHDQLQJRIWKH,QWHUSUHWDWLRQ$FW F  



2UGHUVXQGHUVHFWLRQVWRVXSSOHPHQWDU\


3URYLVLRQ LQ DQ RUGHU XQGHU DQ\ RI VHFWLRQV  WR  PD\ WDNH WKH IRUP RI
DPHQGPHQWVUHSHDOVRUUHYRFDWLRQVRIHQDFWPHQWV



,QVXEVHFWLRQ  qHQDFWPHQWrPHDQVDQ\HQDFWPHQWZKHQHYHUSDVVHGRUPDGH
LQFOXGLQJ DQ HQDFWPHQW FRPSULVHG LQ VXERUGLQDWH OHJLVODWLRQ ZLWKLQ WKH
PHDQLQJRIWKH,QWHUSUHWDWLRQ$FW 



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu7ULEXQDOVDQG,QTXLULHV
&KDSWHUu$GPLQLVWUDWLYHVXSSRUWIRUFHUWDLQWULEXQDOV

&+$37(5
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7KHJHQHUDOGXW\


7KH /RUG &KDQFHOORU LV XQGHU D GXW\ WR HQVXUH WKDW WKHUH LV DQ HIILFLHQW DQG
HIIHFWLYHV\VWHPWRVXSSRUWWKHFDUU\LQJRQRIWKHEXVLQHVVRIu
D WKH)LUVWWLHU7ULEXQDO
E WKH8SSHU7ULEXQDO
F HPSOR\PHQWWULEXQDOV
G WKH(PSOR\PHQW$SSHDO7ULEXQDODQG
H WKH$V\OXPDQG,PPLJUDWLRQ7ULEXQDO
DQGWKDWDSSURSULDWHVHUYLFHVDUHSURYLGHGIRUWKRVHWULEXQDOV UHIHUUHGWRLQ
WKLVVHFWLRQDQGLQVHFWLRQVDQGDVqWKHWULEXQDOVr 



$Q\UHIHUHQFHLQWKLVVHFWLRQRULQVHFWLRQRU WRWKH/RUG&KDQFHOORUpV
JHQHUDOGXW\LQUHODWLRQWRWKHWULEXQDOVLVWRKLVGXW\XQGHUVXEVHFWLRQ  



7KH /RUG &KDQFHOORU PXVW DQQXDOO\ SUHSDUH DQG OD\ EHIRUH HDFK +RXVH RI
3DUOLDPHQWDUHSRUWDVWRWKHZD\LQZKLFKKHKDVGLVFKDUJHGKLVJHQHUDOGXW\
LQUHODWLRQWRWKHWULEXQDOV



7ULEXQDOVWDIIDQGVHUYLFHV


7KH/RUG&KDQFHOORUPD\DSSRLQWVXFKVWDIIDVDSSHDUWRKLPDSSURSULDWHIRU
WKHSXUSRVHRIGLVFKDUJLQJKLVJHQHUDOGXW\LQUHODWLRQWRWKHWULEXQDOV



6XEMHFW WR VXEVHFWLRQV   DQG   WKH /RUG &KDQFHOORU PD\ HQWHU LQWR VXFK
FRQWUDFWV ZLWK RWKHU SHUVRQV IRU WKH SURYLVLRQ E\ WKHP RU WKHLU VXE
FRQWUDFWRUVRIVWDIIRUVHUYLFHVDVDSSHDUWRKLPDSSURSULDWHIRUWKHSXUSRVHRI
GLVFKDUJLQJKLVJHQHUDOGXW\LQUHODWLRQWRWKHWULEXQDOV



7KH/RUG&KDQFHOORUPD\QRWHQWHULQWRFRQWUDFWVIRUWKHSURYLVLRQRIVWDIIWR
GLVFKDUJHIXQFWLRQVZKLFKLQYROYHPDNLQJMXGLFLDOGHFLVLRQVRUH[HUFLVLQJDQ\
MXGLFLDOGLVFUHWLRQ



7KH/RUG&KDQFHOORUPD\QRWHQWHULQWRFRQWUDFWVIRUWKHSURYLVLRQRIVWDIIWR
FDUU\RXWWKHDGPLQLVWUDWLYHZRUNRIWKHWULEXQDOVXQOHVVDQRUGHUPDGHE\WKH
/RUG&KDQFHOORUDXWKRULVHVKLPWRGRVR



%HIRUHPDNLQJDQRUGHUXQGHUVXEVHFWLRQ  WKH/RUG&KDQFHOORUPXVWFRQVXOW
WKH6HQLRU3UHVLGHQWRI7ULEXQDOVDVWRZKDWHIIHFW LIDQ\ WKHRUGHUPLJKWKDYH
RQWKHSURSHUDQGHIILFLHQWDGPLQLVWUDWLRQRIMXVWLFH



$QRUGHUXQGHUVXEVHFWLRQ  PD\DXWKRULVHWKH/RUG&KDQFHOORUWRHQWHULQWR
FRQWUDFWVIRUWKHSURYLVLRQRIVWDIIWRGLVFKDUJHIXQFWLRQVu
D ZKROO\RUWRWKHH[WHQWVSHFLILHGLQWKHRUGHU
E JHQHUDOO\RULQFDVHVRUDUHDVVSHFLILHGLQWKHRUGHUDQG
F XQFRQGLWLRQDOO\ RUVXEMHFWWR WKH IXOILOPHQWRIFRQGLWLRQVVSHFLILHG LQ
WKHRUGHU

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu7ULEXQDOVDQG,QTXLULHV
&KDSWHUu$GPLQLVWUDWLYHVXSSRUWIRUFHUWDLQWULEXQDOV





3URYLVLRQRIDFFRPPRGDWLRQ


7KH/RUG&KDQFHOORUPD\SURYLGHHTXLSPDLQWDLQDQGPDQDJHVXFKWULEXQDO
EXLOGLQJVRIILFHVDQGRWKHUDFFRPPRGDWLRQDVDSSHDUWRKLPDSSURSULDWHIRU
WKHSXUSRVHRIGLVFKDUJLQJKLVJHQHUDOGXW\LQUHODWLRQWRWKHWULEXQDOV



7KH /RUG &KDQFHOORU PD\ HQWHU LQWR VXFK DUUDQJHPHQWV IRU WKH SURYLVLRQ
HTXLSPHQWPDLQWHQDQFHRUPDQDJHPHQWRIWULEXQDOEXLOGLQJVRIILFHVRURWKHU
DFFRPPRGDWLRQDVDSSHDUWRKLPDSSURSULDWHIRUWKHSXUSRVHRIGLVFKDUJLQJ
KLVJHQHUDOGXW\LQUHODWLRQWRWKHWULEXQDOV



7KHSRZHUVXQGHUu
D VHFWLRQRIWKH&RPPLVVLRQHUVRI:RUNV$FW F   DFTXLVLWLRQE\
DJUHHPHQW DQG
E VHFWLRQ    RI WKH 7RZQ DQG &RXQWU\ 3ODQQLQJ $FW  F 
FRPSXOVRU\DFTXLVLWLRQ 
WRDFTXLUHODQGQHFHVVDU\IRUWKHSXEOLFVHUYLFHDUHWREHWUHDWHGDVLQFOXGLQJ
SRZHU WR DFTXLUH ODQG IRU WKH SXUSRVH RI LWV SURYLVLRQ XQGHU DUUDQJHPHQWV
HQWHUHGLQWRXQGHUVXEVHFWLRQ  



,QWKLVVHFWLRQqWULEXQDOEXLOGLQJrPHDQVDQ\SODFHZKHUHDQ\RIWKHWULEXQDOV
VLWVLQFOXGLQJWKHSUHFLQFWVRIDQ\EXLOGLQJLQZKLFKLWVLWV
&+$37(5
29(56,*+72)$'0,1,675$7,9(-867,&(6<67(075,%81$/6$1',148,5,(6



7KH$GPLQLVWUDWLYH-XVWLFHDQG7ULEXQDOV&RXQFLO


7KHUHLVWREHDFRXQFLOWREHNQRZQDVWKH$GPLQLVWUDWLYH-XVWLFHDQG7ULEXQDOV
&RXQFLO



,Q6FKHGXOHu
3DUWPDNHVSURYLVLRQDERXWPHPEHUVKLSDQGFRPPLWWHHVRIWKH&RXQFLO
3DUWPDNHVSURYLVLRQDERXWIXQFWLRQVRIWKH&RXQFLO
3DUW  UHTXLUHV WKH &RXQFLO WR EH FRQVXOWHG EHIRUH SURFHGXUDO UXOHV IRU
FHUWDLQWULEXQDOVDUHPDGHFRQILUPHGHWFDQG
3DUWFRQWDLQVLQWHUSUHWDWLYHSURYLVLRQV



$EROLWLRQRIWKH&RXQFLORQ7ULEXQDOV


7KHIROORZLQJDUHDEROLVKHGu
D WKH&RXQFLORQ7ULEXQDOVDQG
E WKH6FRWWLVK&RPPLWWHHRIWKH&RXQFLORQ7ULEXQDOV



,QFRQVHTXHQFHRIVXEVHFWLRQ  VHFWLRQVWRRIWKH7ULEXQDOVDQG,QTXLULHV
$FW F  FHDVHWRKDYHHIIHFW



7KH/RUG&KDQFHOORUPD\E\RUGHUWUDQVIHUWRWKH$GPLQLVWUDWLYH-XVWLFHDQG
7ULEXQDOV&RXQFLOWKHSURSHUW\ULJKWVDQGOLDELOLWLHVRIu
D WKH&RXQFLORQ7ULEXQDOV
E WKH6FRWWLVK&RPPLWWHHRIWKH&RXQFLORQ7ULEXQDOV



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu7ULEXQDOVDQG,QTXLULHV
&KDSWHUu6XSSOHPHQWDU\

&+$37(5
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'HOHJDWLRQRIIXQFWLRQVE\/RUG&KLHI-XVWLFHHWF


7KH/RUG&KLHI-XVWLFHRI(QJODQGDQG:DOHV PD\QRPLQDWHDMXGLFLDORIILFH
KROGHU DVGHILQHGLQVHFWLRQ  RIWKH&RQVWLWXWLRQDO5HIRUP$FW WR
H[HUFLVHDQ\RIKLVIXQFWLRQVXQGHUWKHSURYLVLRQVOLVWHGLQVXEVHFWLRQ  



7KHSURYLVLRQVDUHu
SDUDJUDSKV  DQG  E DQG  D RI6FKHGXOH
SDUDJUDSKV  DQG  E DQG  D RI6FKHGXOH
SDUDJUDSKV  DQG  RI6FKHGXOH
SDUDJUDSKV  DQG  D RI6FKHGXOH



7KH /RUG 3UHVLGHQW RI WKH &RXUW RI 6HVVLRQ PD\ QRPLQDWH D MXGJH ZKR LV D
PHPEHU RI WKH )LUVW RU 6HFRQG 'LYLVLRQ RI WKH ,QQHU +RXVH RI WKDW &RXUW WR
H[HUFLVHDQ\RIKLVIXQFWLRQVXQGHUWKHSURYLVLRQVOLVWHGLQVXEVHFWLRQ  



7KHSURYLVLRQVDUHu
SDUDJUDSK  RI6FKHGXOH
SDUDJUDSKV  DQG  RI6FKHGXOH
SDUDJUDSK  RI6FKHGXOH
SDUDJUDSKV  E DQG F DQG  E RI6FKHGXOH



7KH/RUG&KLHI-XVWLFHRI1RUWKHUQ,UHODQGPD\QRPLQDWHDQ\RIWKHIROORZLQJ
WRH[HUFLVHDQ\RIKLVIXQFWLRQVXQGHUWKHSURYLVLRQVOLVWHGLQVXEVHFWLRQ  u
D WKH KROGHU RI RQH RI WKH RIILFHV OLVWHG LQ 6FKHGXOH  WR WKH -XVWLFH
1RUWKHUQ,UHODQG $FW F  
E D/RUG-XVWLFHRI$SSHDO DVGHILQHGLQVHFWLRQRIWKDW$FW 



7KHSURYLVLRQVDUHu
SDUDJUDSKV  DQG  E RI6FKHGXOH
SDUDJUDSKV  DQG  E RI6FKHGXOH
SDUDJUDSK  RI6FKHGXOH
SDUDJUDSKVDQG  F RI6FKHGXOH



&RQVHTXHQWLDODQGRWKHUDPHQGPHQWVDQGWUDQVLWLRQDOSURYLVLRQV


6FKHGXOHZKLFKPDNHVu
DPHQGPHQWVFRQVHTXHQWLDORQSURYLVLRQVRIWKLV3DUWDQG
RWKHUDPHQGPHQWVLQFRQQHFWLRQZLWKWULEXQDOVDQGLQTXLULHV
KDVHIIHFW



6FKHGXOHZKLFKFRQWDLQVWUDQVLWLRQDOSURYLVLRQVKDVHIIHFW



2UGHUVDQGUHJXODWLRQVXQGHU3DUWVXSSOHPHQWDODQGSURFHGXUDOSURYLVLRQV


3RZHUu
D RIWKH/RUG&KDQFHOORUWRPDNHDQRUGHURUUHJXODWLRQVXQGHUWKLV3DUW
E RI WKH 6HQLRU 3UHVLGHQW RI 7ULEXQDOV WR PDNH DQ RUGHU XQGHU VHFWLRQ
  RU

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu7ULEXQDOVDQG,QTXLULHV
&KDSWHUu6XSSOHPHQWDU\



F

RIWKH6FRWWLVK0LQLVWHUVRUWKH1DWLRQDO$VVHPEO\IRU:DOHVWRPDNH
DQRUGHUXQGHUSDUDJUDSK  RI6FKHGXOH
LVH[HUFLVDEOHE\VWDWXWRU\LQVWUXPHQW


7KH6WDWXWRU\,QVWUXPHQWV$FW F  VKDOODSSO\LQUHODWLRQWRWKHSRZHU
WRPDNHRUGHUVFRQIHUUHGRQWKH6HQLRU3UHVLGHQWRI7ULEXQDOVE\VHFWLRQ 
DVLIWKH6HQLRU3UHVLGHQWRI7ULEXQDOVZHUHD0LQLVWHURIWKH&URZQ



$Q\ SRZHU PHQWLRQHG LQ VXEVHFWLRQ   LQFOXGHV SRZHU WR PDNH GLIIHUHQW
SURYLVLRQIRUGLIIHUHQWSXUSRVHV



:LWKRXWSUHMXGLFHWRWKHJHQHUDOLW\RIVXEVHFWLRQ  SRZHUWRPDNHDQRUGHU
XQGHUVHFWLRQRULQFOXGHVSRZHUWRPDNHGLIIHUHQWSURYLVLRQLQUHODWLRQ
WR(QJODQG6FRWODQG:DOHVDQG1RUWKHUQ,UHODQGUHVSHFWLYHO\



1R RUGHU PHQWLRQHG LQ VXEVHFWLRQ   LV WR EH PDGH XQOHVV D GUDIW RI WKH
VWDWXWRU\LQVWUXPHQWFRQWDLQLQJLW ZKHWKHUDORQHRUZLWKRWKHUSURYLVLRQ KDV
EHHQODLGEHIRUHDQGDSSURYHGE\HDFK+RXVHRI3DUOLDPHQW



7KRVHRUGHUVDUHu
D DQRUGHUXQGHUVHFWLRQ    RU
E DQRUGHUXQGHUVHFWLRQWKDWSURYLGHVIRUIHHVWREHSD\DEOHLQUHVSHFW
RIWKLQJVIRUZKLFKIHHVKDYHQHYHUEHHQSD\DEOH
F DQRUGHUXQGHUVHFWLRQ    RU  RUSDUDJUDSK  RI6FKHGXOH
WKDWFRQWDLQVSURYLVLRQWDNLQJWKHIRUPRIDQDPHQGPHQWRUUHSHDORI
DQHQDFWPHQWFRPSULVHGLQDQ$FW



$VWDWXWRU\LQVWUXPHQWWKDWu
D FRQWDLQVu
L DQRUGHUPHQWLRQHGLQVXEVHFWLRQ  RU
LL UHJXODWLRQVXQGHU3DUWRI6FKHGXOHDQG
E LVQRWVXEMHFWWRDQ\UHTXLUHPHQWWKDWDGUDIWRIWKHLQVWUXPHQWEHODLG
EHIRUHDQGDSSURYHGE\DUHVROXWLRQRIHDFK+RXVHRI3DUOLDPHQW
LV VXEMHFW WR DQQXOPHQW LQ SXUVXDQFH RI D UHVROXWLRQ RI HLWKHU +RXVH RI
3DUOLDPHQW



7KRVHRUGHUVDUHu
D DQRUGHUPDGHE\WKH/RUG&KDQFHOORUXQGHUWKLV3DUWRWKHUWKDQu
L DQRUGHUXQGHUVHFWLRQ  RU  RU  
LL DQ RUGHU XQGHU VHFWLRQ    PDNLQJ SURYLVLRQ LQ FRQQHFWLRQ
ZLWKDQRUGHUXQGHUVHFWLRQ  RU  RU
LLL DQRUGHUXQGHUSDUDJUDSK  RI6FKHGXOH
E DQRUGHUPDGHE\WKH6HQLRU3UHVLGHQWRI7ULEXQDOVXQGHUVHFWLRQ  



$VWDWXWRU\LQVWUXPHQWWKDWFRQWDLQVDQRUGHUXQGHUVHFWLRQ  VKDOOEHODLG
EHIRUH3DUOLDPHQWDIWHUEHLQJPDGH



$VWDWXWRU\LQVWUXPHQWWKDWFRQWDLQVDQRUGHUPDGHE\WKH6FRWWLVK0LQLVWHUV
XQGHUSDUDJUDSK  RI6FKHGXOHLVVXEMHFWWRDQQXOPHQWLQSXUVXDQFHRID
UHVROXWLRQRIWKH6FRWWLVK3DUOLDPHQW



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu-XGLFLDODSSRLQWPHQWV

3$57
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-XGLFLDODSSRLQWPHQWVqMXGLFLDODSSRLQWPHQWHOLJLELOLW\FRQGLWLRQr


6XEVHFWLRQ  DSSOLHVIRUWKHSXUSRVHVRIDQ\VWDWXWRU\SURYLVLRQWKDWu
D UHODWHVWRDQRIILFHRURWKHUSRVLWLRQDQG
E UHIHUV WR D SHUVRQ ZKR VDWLVILHV WKH MXGLFLDODSSRLQWPHQW HOLJLELOLW\
FRQGLWLRQ RQ DQ 1\HDU EDVLV ZKHUH 1 LV WKH QXPEHU VWDWHG LQ WKH
SURYLVLRQ 



$SHUVRQVDWLVILHVWKDWFRQGLWLRQRQDQ1\HDUEDVLVLIu
D WKHSHUVRQKDVDUHOHYDQWTXDOLILFDWLRQDQG
E WKHWRWDOOHQJWKRIWKHSHUVRQpVTXDOLI\LQJSHULRGVLVDWOHDVW1\HDUV



,QVXEVHFWLRQ  qTXDOLI\LQJSHULRGrLQUHODWLRQWRDSHUVRQPHDQVDSHULRG
GXULQJZKLFKWKHSHUVRQu
D KDVDUHOHYDQWTXDOLILFDWLRQDQG
E JDLQVH[SHULHQFHLQODZ VHHVHFWLRQ 



)RUWKHSXUSRVHVRIVXEVHFWLRQV  DQG  DSHUVRQKDVDUHOHYDQWTXDOLILFDWLRQ
LIWKHSHUVRQu
D LVDVROLFLWRURUDEDUULVWHU EXWVHHVHFWLRQ RU
E KROGVDTXDOLILFDWLRQWKDWXQGHUVHFWLRQ  LVDUHOHYDQWTXDOLILFDWLRQ
LQUHODWLRQWRWKHRIILFHRURWKHUSRVLWLRQFRQFHUQHG



,QWKLVVHFWLRQu
qEDUULVWHUrPHDQVEDUULVWHULQ(QJODQGDQG:DOHV
qVROLFLWRUrPHDQVVROLFLWRURIWKH6HQLRU&RXUWVRI(QJODQGDQG:DOHV
qVWDWXWRU\SURYLVLRQrPHDQVu
D DSURYLVLRQRIDQ$FWRU
E D SURYLVLRQ RI VXERUGLQDWH OHJLVODWLRQ ZLWKLQ WKH PHDQLQJ
JLYHQE\VHFWLRQ  RIWKH,QWHUSUHWDWLRQ$FW F  



6FKHGXOHZKLFKPDNHVDPHQGPHQWVu
IRU WKH SXUSRVH RI VXEVWLWXWLQJ UHIHUHQFHV WR VDWLVI\LQJ WKH MXGLFLDO
DSSRLQWPHQW HOLJLELOLW\ FRQGLWLRQ LQ SODFH RI UHIHUHQFHV WR KDYLQJ D
TXDOLILFDWLRQPHQWLRQHGLQVHFWLRQRIWKH&RXUWVDQG/HJDO6HUYLFHV
$FW F  
IRU WKH SXUSRVH RI UHGXFLQJ TXDOLI\LQJ SHULRGV IRU HOLJLELOLW\ IRU
DSSRLQWPHQW WR FHUWDLQ MXGLFLDO RIILFHV IURP WHQ DQG VHYHQ \HDUV WR
VHYHQDQGILYH\HDUVUHVSHFWLYHO\DQG
IRUFRQQHFWHGSXUSRVHV
KDVHIIHFW



q5HOHYDQWTXDOLILFDWLRQrLQVHFWLRQIXUWKHUSURYLVLRQ


7KH/RUG&KDQFHOORUPD\E\RUGHUSURYLGHIRUDTXDOLILFDWLRQVSHFLILHGLQWKH
RUGHUWREHDUHOHYDQWTXDOLILFDWLRQIRUWKHSXUSRVHVRIVHFWLRQ  DQG  LQ
UHODWLRQWRDQRIILFHRURWKHUSRVLWLRQVSHFLILHGLQWKHRUGHU



$ TXDOLILFDWLRQ PD\ EH VSHFLILHG XQGHU VXEVHFWLRQ   RQO\ LI LW LV RQH
DZDUGHGu

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu-XGLFLDODSSRLQWPHQWV

D
E



E\WKH,QVWLWXWHRI/HJDO([HFXWLYHVRU
E\DERG\RWKHUWKDQWKH,QVWLWXWHRI/HJDO([HFXWLYHVWKDWZKHQWKH
TXDOLILFDWLRQ LV VSHFLILHG LV GHVLJQDWHG E\ 2UGHU LQ &RXQFLO DV DQ
DXWKRULVHGERG\IRUWKHSXUSRVHVRIVHFWLRQRURIWKH&RXUWVDQG
/HJDO 6HUYLFHV $FW  F   ERGLHV DXWKRULVHG WR FRQIHU ULJKWV RI
DXGLHQFHRUULJKWVWRFRQGXFWOLWLJDWLRQ 



$QRUGHUXQGHUVXEVHFWLRQ  PD\LQUHODWLRQWRDTXDOLILFDWLRQVSHFLILHGLQWKH
RUGHULQFOXGHSURYLVLRQDVWRZKHQDSHUVRQZKRKROGVWKHTXDOLILFDWLRQLVIRU
WKHSXUSRVHVRIVHFWLRQWREHWDNHQILUVWWRKDYHKHOGLW



%HIRUH PDNLQJ DQ RUGHU XQGHU VXEVHFWLRQ   WKH /RUG &KDQFHOORU PXVW
FRQVXOWu
D WKH/RUG&KLHI-XVWLFHRI(QJODQGDQG:DOHVDQG
E WKH-XGLFLDO$SSRLQWPHQWV&RPPLVVLRQ



7KH/RUG&KLHI-XVWLFHRI(QJODQGDQG:DOHV PD\QRPLQDWHDMXGLFLDORIILFH
KROGHU DVGHILQHGLQVHFWLRQ  RIWKH&RQVWLWXWLRQDO5HIRUP$FW F 
WRH[HUFLVHKLVIXQFWLRQXQGHUVXEVHFWLRQ  D 



:KHUHu
D DTXDOLILFDWLRQLVVSHFLILHGXQGHUVXEVHFWLRQ  
E WKH TXDOLILFDWLRQ LV RQH DZDUGHG E\ D ERG\ VXFK DV LV PHQWLRQHG LQ
VXEVHFWLRQ  E DQG
F DIWHUWKHTXDOLILFDWLRQLVVSHFLILHGXQGHUVXEVHFWLRQ  LWEHFRPHVWKH
FDVHWKDWWKHERG\u
L LV QRW GHVLJQDWHG IRU WKH SXUSRVHV RI VHFWLRQ  RI WKH &RXUWV
DQG/HJDO6HUYLFHV$FWDQG
LL LVQRWGHVLJQDWHGIRUWKHSXUSRVHVRIVHFWLRQRIWKDW$FW
WKHSURYLVLRQXQGHUVXEVHFWLRQ  VSHFLI\LQJWKHTXDOLILFDWLRQFHDVHVWRKDYH
HIIHFWVXEMHFWWRDQ\SURYLVLRQPDGHXQGHUSDUDJUDSK  RI6FKHGXOHWR
WKDW$FW WUDQVLWLRQDODQGLQFLGHQWDOSURYLVLRQLQFRQQHFWLRQZLWKUHYRFDWLRQRI
DXWKRULVHGERG\pVGHVLJQDWLRQ 



)RUWKHSXUSRVHVRIVHFWLRQDQGWKLVVHFWLRQDSHUVRQVKDOOEHWDNHQILUVWWR
EHFRPHDVROLFLWRUZKHQWKHSHUVRQpVQDPHLVHQWHUHGRQWKHUROONHSWXQGHU
VHFWLRQ  RI WKH 6ROLFLWRUV $FW  F   /DZ 6RFLHW\ WR NHHS OLVW RI DOO
VROLFLWRUV IRUWKHILUVWWLPHDIWHUWKHSHUVRQpVDGPLVVLRQDVDVROLFLWRU



)RUWKHSXUSRVHVRIVHFWLRQDQGWKLVVHFWLRQDSHUVRQVKDOOEHWDNHQILUVWWR
EHFRPHDEDUULVWHUu
D ZKHQWKHSHUVRQFRPSOHWHVSXSLOODJHLQFRQQHFWLRQZLWKEHFRPLQJD
EDUULVWHURU
E LQ WKH FDVH RI D SHUVRQ QRW UHTXLUHG WR XQGHUWDNH SXSLOODJH LQ
FRQQHFWLRQZLWKEHFRPLQJDEDUULVWHUZKHQWKHSHUVRQLVFDOOHGWRWKH
%DURI(QJODQGDQG:DOHV



)RUWKHSXUSRVHVRIVHFWLRQDQGWKLVVHFWLRQu
D DEDUULVWHU
E DVROLFLWRURU
F DSHUVRQZKRKROGVDTXDOLILFDWLRQVSHFLILHGXQGHUVXEVHFWLRQ  
VKDOOEHWDNHQQRWWRKDYHDUHOHYDQWTXDOLILFDWLRQDWWLPHVZKHQDVDUHVXOWRI
GLVFLSOLQDU\SURFHHGLQJVKHLVSUHYHQWHGIURPSUDFWLVLQJDVDEDUULVWHURU DV
WKHFDVHPD\EH DVDVROLFLWRURUDVDKROGHURIWKHVSHFLILHGTXDOLILFDWLRQ



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu-XGLFLDODSSRLQWPHQWV



7KH /RUG &KDQFHOORU PD\ E\ RUGHU PDNH SURYLVLRQ VXSSOHPHQWLQJ RU
DPHQGLQJVXEVHFWLRQV  WR  



,QWKLVVHFWLRQu
qEDUULVWHUrPHDQVEDUULVWHULQ(QJODQGDQG:DOHV
qVROLFLWRUrPHDQVVROLFLWRURIWKH6HQLRU&RXUWVRI(QJODQGDQG:DOHV



3RZHU WR PDNH DQ RUGHU XQGHU WKLV VHFWLRQ LV H[HUFLVDEOH E\ VWDWXWRU\
LQVWUXPHQW



$Q RUGHU XQGHU WKLV VHFWLRQ PD\ PDNH GLIIHUHQW SURYLVLRQ IRU GLIIHUHQW
SXUSRVHV



1R RUGHU PD\ EH PDGH XQGHU WKLV VHFWLRQ XQOHVV D GUDIW RI WKH VWDWXWRU\
LQVWUXPHQWFRQWDLQLQJLW ZKHWKHUDORQHRUZLWKRWKHUSURYLVLRQ KDVEHHQODLG
EHIRUHDQGDSSURYHGE\DUHVROXWLRQRIHDFK+RXVHRI3DUOLDPHQW



0HDQLQJRIqJDLQH[SHULHQFHLQODZrLQVHFWLRQ


6XEVHFWLRQV  DQG  DSSO\IRUWKHSXUSRVHVRIVHFWLRQ



$SHUVRQJDLQVH[SHULHQFHLQODZGXULQJDSHULRGLIWKURXJKRXWWKDWSHULRGWKH
SHUVRQLVHQJDJHGLQDQ\RQHRUPRUHRIWKHIROORZLQJu
D WKHFDUU\LQJRXWRIMXGLFLDOIXQFWLRQVRIDQ\FRXUWRUWULEXQDO
E DFWLQJDVDQDUELWUDWRU
F SUDFWLFHRUHPSOR\PHQWDVDODZ\HU
G ZKHWKHURUQRWLQWKHFRXUVHRISUDFWLFHRUHPSOR\PHQWDVDODZ\HUu
L DGYLVLQJRQWKHDSSOLFDWLRQRIWKHODZ
LL DVVLVWLQJSHUVRQVLQYROYHGLQSURFHHGLQJVIRUWKHUHVROXWLRQRI
LVVXHVDULVLQJXQGHUWKHODZ
LLL DFWLQJDVPHGLDWRULQFRQQHFWLRQZLWKDWWHPSWVWRUHVROYHLVVXHV
WKDWDUHRULIQRWUHVROYHGFRXOGEHWKHVXEMHFWRISURFHHGLQJV
RU
LY GUDIWLQJ GRFXPHQWV LQWHQGHG WR DIIHFW SHUVRQVp ULJKWV RU
REOLJDWLRQV
H WHDFKLQJRUUHVHDUFKLQJODZ
I DQ\ DFWLYLW\ RI D EURDGO\ VLPLODU QDWXUH WR DQ DFWLYLW\ ZLWKLQ DQ\ RI
SDUDJUDSKV D WR H 



$ SHUVRQ LV WR EH WUHDWHG DV JDLQLQJ H[SHULHQFH LQ ODZ GXULQJ D SHULRG LI
WKURXJKRXWWKDWSHULRGu
D WKH SHUVRQ LV DQ HPSOR\HH WDNLQJ WLPH RII LQ H[HUFLVH RI KROLGD\
HQWLWOHPHQW
E WKHSHUVRQLVQRWDQHPSOR\HHEXWLVWDNLQJDEUHDNFRUUHVSRQGLQJWR
RQHZLWKLQSDUDJUDSK D 
F WKHSHUVRQLVDQHPSOR\HHWDNLQJWLPHRIIRULVQRWDQHPSOR\HHEXWLV
WDNLQJDEUHDNLQFRQQHFWLRQZLWKWKHSHUVRQpVEHFRPLQJDSDUHQWRID
FKLOGDVDUHVXOWRIWKHFKLOGpVELUWKRUDGRSWLRQ
G WKHSHUVRQLVSUHYHQWHGIURPJDLQLQJH[SHULHQFHLQODZE\UHDVRQRILOO
KHDOWKRUGLVDELOLW\



)RU WKH SXUSRVHV RI VXEVHFWLRQ   LW GRHV QRW PDWWHU ZKHWKHU DQ DFWLYLW\
PHQWLRQHGLQWKDWVXEVHFWLRQu
D LVGRQHRQDIXOOWLPHRUSDUWWLPHEDVLV



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu-XGLFLDODSSRLQWPHQWV

E
F


LVRULVQRWGRQHIRUUHPXQHUDWLRQ
LVGRQHLQWKH8QLWHG.LQJGRPRUHOVHZKHUH

6XEVHFWLRQ  F DSSOLHVu
D LQDFDVHZKHUHWKHWLPHWDNHQRIIRUEUHDNWDNHQLQFRQQHFWLRQZLWK
WKH ELUWK RU DGRSWLRQ RQ D SDUWLFXODU RFFDVLRQ RI D FKLOG RU FKLOGUHQ
H[FHHGVPRQWKVRQO\WRWKHILUVWPRQWKVRIWKDWWLPHRIIRUEUHDN
E LQWKHFDVHRIDSHUVRQZKRLVDQHPSOR\HHZKHWKHUWKHWLPHWDNHQRII
LVFDOOHGPDWHUQLW\OHDYHSDWHUQLW\OHDYHRUDGRSWLRQOHDYHRULVFDOOHG
QRQHRIWKRVHWKLQJV
F ZKHWKHURUQRWWKHWLPHLVWDNHQRIIRUWKHEUHDNLVWDNHQLQH[HUFLVHRI
DVWDWXWRU\ULJKW
3$57
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(QIRUFHPHQWE\WDNLQJFRQWURORIJRRGV


6FKHGXOHDSSOLHVZKHUHDQHQDFWPHQWZULWRUZDUUDQWFRQIHUVSRZHUWRXVH
WKH SURFHGXUH LQ WKDW 6FKHGXOH WDNLQJ FRQWURO RI JRRGV DQG VHOOLQJ WKHP WR
UHFRYHUDVXPRIPRQH\ 



7KHSRZHUFRQIHUUHGE\DZULWRUZDUUDQWRIFRQWUROWRUHFRYHUDVXPRIPRQH\
DQGDQ\SRZHUFRQIHUUHGE\DZULWRUZDUUDQWRISRVVHVVLRQRUGHOLYHU\WRWDNH
FRQWURORIJRRGVDQGVHOOWKHPWRUHFRYHUDVXPRIPRQH\LVH[HUFLVDEOHRQO\
E\XVLQJWKDWSURFHGXUH



6FKHGXOHu
D DPHQGVVRPHSRZHUVSUHYLRXVO\FDOOHGSRZHUVWRGLVWUDLQVRWKDWWKH\
EHFRPHSRZHUVWRXVHWKDWSURFHGXUH
E PDNHV RWKHU DPHQGPHQWV UHODWLQJ WR 6FKHGXOH  DQG WR GLVWUHVV RU
H[HFXWLRQ



7KHIROORZLQJDUHUHQDPHGu
D ZULWVRIILHULIDFLDVH[FHSWZULWVRIILHULIDFLDVGHERQLVHFFOHVLDVWLFLVDUH
UHQDPHGZULWVRIFRQWURO
E ZDUUDQWVRIH[HFXWLRQDUHUHQDPHGZDUUDQWVRIFRQWURO
F ZDUUDQWVRIGLVWUHVVXQOHVVWKH SRZHU WKH\FRQIHU LVH[HUFLVDEOHRQO\
DJDLQVWVSHFLILFJRRGVDUHUHQDPHGZDUUDQWVRIFRQWURO



(QIRUFHPHQWDJHQWV


7KLVVHFWLRQDQGVHFWLRQDSSO\IRUWKHSXUSRVHVRI6FKHGXOH



$QLQGLYLGXDOPD\DFWDVDQHQIRUFHPHQWDJHQWRQO\LIRQHRIWKHVHDSSOLHVu
D KHDFWVXQGHUDFHUWLILFDWHXQGHUVHFWLRQ
E KHLVH[HPSW
F KH DFWV LQWKHSUHVHQFHDQGXQGHUWKHGLUHFWLRQRI DSHUVRQWR ZKRP
SDUDJUDSK D RU E DSSOLHV



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu(QIRUFHPHQWE\WDNLQJFRQWURORIJRRGV
&KDSWHUu3URFHGXUH



$QLQGLYLGXDOLVH[HPSWLIKHDFWVLQWKHFRXUVHRIKLVGXW\DVRQHRIWKHVHu
D DFRQVWDEOH
E DQRIILFHURI5HYHQXHDQG&XVWRPV
F D SHUVRQ DSSRLQWHG XQGHU VHFWLRQ    RI WKH &RXUWV $FW  F 
FRXUWRIILFHUVDQGVWDII 



$QLQGLYLGXDOLVH[HPSWLIKHDFWVLQWKHFRXUVHRIKLVGXW\DVDQRIILFHURID
JRYHUQPHQWGHSDUWPHQW



)RU WKH SXUSRVHV RI DQ HQIRUFHPHQW SRZHU FRQIHUUHG E\ D ZDUUDQW DQ
LQGLYLGXDOLVH[HPSWLILQUHODWLRQWRWKHZDUUDQWKHLVDFLYLOLDQHQIRUFHPHQW
RIILFHUDVGHILQHGLQVHFWLRQ$RIWKH0DJLVWUDWHVp&RXUWV$FW F  



$SHUVRQLVJXLOW\RIDQRIIHQFHLINQRZLQJO\RUUHFNOHVVO\KHSXUSRUWVWRDFW
DVDQHQIRUFHPHQWDJHQWZLWKRXWEHLQJDXWKRULVHGWRGRVRE\VXEVHFWLRQ  



$ SHUVRQ JXLOW\ RI DQ RIIHQFH XQGHU WKLV VHFWLRQ LV OLDEOH RQ VXPPDU\
FRQYLFWLRQWRDILQHQRWH[FHHGLQJOHYHORQHRQWKHVWDQGDUGVFDOH



&HUWLILFDWHVWRDFWDVDQHQIRUFHPHQWDJHQW


$FHUWLILFDWHPD\EHLVVXHGXQGHUWKLVVHFWLRQu
D E\DMXGJHDVVLJQHGWRDFRXQW\FRXUWGLVWULFW
E LQSUHVFULEHGFLUFXPVWDQFHVE\DGLVWULFWMXGJH



5HJXODWLRQV PD\ PDNH SURYLVLRQ DERXW FHUWLILFDWHV XQGHU WKDW VHFWLRQ
LQFOXGLQJLQSDUWLFXODUSURYLVLRQu
D IRUIHHVWREHFKDUJHGIRUDSSOLFDWLRQV
E IRUFHUWLILFDWHVWREHLVVXHGVXEMHFWWRFRQGLWLRQVLQFOXGLQJWKHJLYLQJRI
VHFXULW\
F IRU FHUWLILFDWHV WR EH OLPLWHG WR SXUSRVHV VSHFLILHG E\ RU XQGHU WKH
UHJXODWLRQV
G DERXWFRPSODLQWVDJDLQVWKROGHUVRIFHUWLILFDWHV
H DERXWVXVSHQVLRQDQGFDQFHOODWLRQRIFHUWLILFDWHV
I WR PRGLI\ RU VXSSOHPHQW 6FKHGXOH  IRU FDVHV ZKHUH D FHUWLILFDWH LV
VXVSHQGHGRUFDQFHOOHGRUH[SLUHV
J UHTXLULQJFRXUWVWRPDNHLQIRUPDWLRQDYDLODEOHUHODWLQJWRFHUWLILFDWHV



$FHUWLILFDWHXQGHUVHFWLRQRIWKH/DZRI'LVWUHVV$PHQGPHQW$FW F 
ZKLFK LV LQ IRUFH RQ WKH FRPLQJ LQWR IRUFH RI WKLV VHFWLRQ KDV HIIHFW DV D
FHUWLILFDWHXQGHUWKLVVHFWLRQVXEMHFWWRDQ\SURYLVLRQPDGHE\UHJXODWLRQV



&RPPRQODZUXOHVUHSODFHG


7KLV&KDSWHUUHSODFHVWKHFRPPRQODZUXOHVDERXWWKHH[HUFLVHRIWKHSRZHUV
ZKLFKXQGHULWEHFRPHSRZHUVWRXVHWKHSURFHGXUHLQ6FKHGXOH



7KHUXOHVUHSODFHGLQFOXGHu
D UXOHVGLVWLQJXLVKLQJEHWZHHQDQLOOHJDODQLUUHJXODUDQGDQH[FHVVLYH
H[HUFLVHRIDSRZHU
E UXOHVWKDWZRXOGHQWLWOHDSHUVRQWREULQJDFODLPLQFLYLOSURFHHGLQJV
IRUDEUHDFKWRZKLFKSDUDJUDSK  RI6FKHGXOHDSSOLHV
F UXOHVRIUHSOHYLQ
G UXOHVDERXWUHVFXLQJJRRGV

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu(QIRUFHPHQWE\WDNLQJFRQWURORIJRRGV
&KDSWHUu3URFHGXUH







7KLVVHFWLRQGRHVQRWDSSO\LQUHODWLRQWRJRRGVGLVWUDLQHG RUH[HFXWHGDJDLQVW
EHIRUHWKHFRPLQJLQWRIRUFHRIWKLVVHFWLRQ



)RUWKHSXUSRVHVRIVXEVHFWLRQ  qGLVWUDLQHGrLQFOXGHVEHLQJPDGHVXEMHFWWR
DZDONLQJSRVVHVVLRQDJUHHPHQW
3UHFRPPHQFHPHQWHQIRUFHPHQWQRWDIIHFWHG
7KH FRPPHQFHPHQW RI 6FKHGXOH  IRU WKH SXUSRVHV RI DQ\ SRZHU GRHV QRW
DIIHFWWKHFRQWLQXLQJH[HUFLVHRIWKDWSRZHULQUHODWLRQWRJRRGVLIDQ\RIWKH
IROORZLQJKDVEHHQGRQHXQGHUWKDWSRZHUEHIRUHWKDWFRPPHQFHPHQWu
D WKHJRRGVKDYHEHHQGLVWUDLQHGRUH[HFXWHGDJDLQVW
E WKH\KDYHEHHQPDGHVXEMHFWWRDZDONLQJSRVVHVVLRQDJUHHPHQW



7UDQVIHURIFRXQW\FRXUWHQIRUFHPHQW
,Q VHFWLRQ    RI WKH &RXQW\ &RXUWV $FW  F   XQGHU ZKLFK ZULWV RI
FRQWUROJLYHWKHGLVWULFWMXGJHIRUPHUO\FDOOHGWKHUHJLVWUDUSRZHUWRH[HFXWH
MXGJPHQWV RU RUGHUV IRU SD\PHQW RI PRQH\  IRU qWKH UHJLVWUDU VKDOO EHr
VXEVWLWXWHqDQ\SHUVRQDXWKRULVHGE\RURQEHKDOIRIWKH/RUG&KDQFHOORULVr



0DJLVWUDWHVpFRXUWVZDUUDQWVRIFRQWURO
,QWKH0DJLVWUDWHVp&RXUWV$FW F  DIWHUVHFWLRQLQVHUWu
q=$:DUUDQWVRIFRQWURO





7KLV VHFWLRQ DSSOLHV WR D ZDUUDQW RI FRQWURO LVVXHG E\ D MXVWLFH RI WKH
SHDFH



7KHSHUVRQWRZKRPLWLVGLUHFWHGPXVWHQGRUVHWKHZDUUDQWDVVRRQDV
SRVVLEOHDIWHUUHFHLYLQJLW



)RU WKH SXUSRVHV RI WKLV VHFWLRQ D SHUVRQ HQGRUVHV D ZDUUDQW E\
LQVHUWLQJRQWKHEDFNWKHGDWHDQGWLPHZKHQKHUHFHLYHGLW



1RIHHPD\EHFKDUJHGIRUHQGRUVLQJDZDUUDQWXQGHUWKLVVHFWLRQr

&RXQW\FRXUWZDUUDQWVRIFRQWUROHWF
)RUVHFWLRQRIWKH&RXQW\&RXUWV$FWVXEVWLWXWHu
q

(QGRUVHPHQWRIZDUUDQWVRIFRQWUROHWF



7KLVVHFWLRQDSSOLHVWRu
D DZDUUDQWRIFRQWUROLVVXHGXQGHUVHFWLRQ  
E DZDUUDQWRIGHOLYHU\RURISRVVHVVLRQEXWRQO\LILWLQFOXGHVD
SRZHU WR WDNH FRQWURO RI DQG VHOO JRRGV WR UHFRYHU D VXP RI
PRQH\DQGRQO\IRUWKHSXUSRVHVRIH[HUFLVLQJWKDWSRZHU



7KHSHUVRQWRZKRPWKHZDUUDQWLVGLUHFWHGPXVWDVVRRQDVSRVVLEOH
DIWHUUHFHLYLQJLWHQGRUVHLWE\LQVHUWLQJRQWKHEDFNWKHGDWHDQGWLPH
ZKHQKHUHFHLYHGLW



1RIHHPD\EHFKDUJHGIRUHQGRUVLQJDZDUUDQWXQGHUWKLVVHFWLRQr



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu(QIRUFHPHQWE\WDNLQJFRQWURORIJRRGV
&KDSWHUu3URFHGXUH



3RZHURI+LJK&RXUWWRVWD\H[HFXWLRQ


,IDWDQ\WLPHWKH+LJK&RXUWLVVDWLVILHGWKDWDSDUW\WRSURFHHGLQJVLVXQDEOH
WRSD\u
D D VXP UHFRYHUHG DJDLQVW KLP E\ ZD\ RI VDWLVIDFWLRQ RI WKH FODLP RU
FRXQWHUFODLPLQWKHSURFHHGLQJVRUE\ZD\RIFRVWVRURWKHUZLVH RU
E DQ\LQVWDOPHQWRIVXFKDVXP
WKH FRXUW PD\ VWD\ WKH H[HFXWLRQ RI DQ\ ZULW RI FRQWURO LVVXHG LQ WKH
SURFHHGLQJVIRUZKDWHYHUSHULRGDQGRQZKDWHYHUWHUPVLWWKLQNVILW



7KHFRXUWPD\DFWXQGHUVXEVHFWLRQ  IURPWLPHWRWLPHXQWLOLWDSSHDUVWKDW
WKHFDXVHRIWKHLQDELOLW\WRSD\KDVFHDVHG



,QWKLVVHFWLRQD SDUW\ WRSURFHHGLQJV LQFOXGHV HYHU\SHUVRQ ZKHWKHU RUQRW
QDPHG DV D SDUW\ ZKR LV VHUYHG ZLWK QRWLFH RI WKH SURFHHGLQJV RU DWWHQGV
WKHP
&+$37(5
5(17$55($565(&29(5<
$EROLWLRQRIFRPPRQODZULJKW



$EROLWLRQRIFRPPRQODZULJKW
7KHFRPPRQODZULJKWWRGLVWUDLQIRUDUUHDUVRIUHQWLVDEROLVKHG
&RPPHUFLDOUHQWDUUHDUVUHFRYHU\



&RPPHUFLDOUHQWDUUHDUVUHFRYHU\ &5$5


$ ODQGORUG XQGHU D OHDVH RI FRPPHUFLDO SUHPLVHV PD\ XVH WKH SURFHGXUH LQ
6FKHGXOH WDNLQJFRQWURORIJRRGV WRUHFRYHUIURPWKHWHQDQWUHQWSD\DEOH
XQGHUWKHOHDVH



$ODQGORUGpVSRZHUXQGHUVXEVHFWLRQ  LVUHIHUUHGWRDV&5$5 FRPPHUFLDO
UHQWDUUHDUVUHFRYHU\ 



/DQGORUG


,QWKLV&KDSWHUqODQGORUGrLQUHODWLRQWRDOHDVHPHDQVWKHSHUVRQIRUWKHWLPH
EHLQJ HQWLWOHG WR WKH LPPHGLDWH UHYHUVLRQ LQ WKH SURSHUW\ FRPSULVHG LQ WKH
OHDVH



7KDWLVVXEMHFWWRWKHIROORZLQJ



,Q WKH FDVH RI D WHQDQF\ E\ HVWRSSHO D SHUVRQ LV qHQWLWOHG WR WKH LPPHGLDWH
UHYHUVLRQrLIKHLVHQWLWOHGWRLWDVEHWZHHQKLPVHOIDQGWKHWHQDQW



,IWKHUHDUHMRLQWWHQDQWVRIWKHLPPHGLDWHUHYHUVLRQRULIDQXPEHURISHUVRQV
DUH HQWLWOHG WR WKH LPPHGLDWH UHYHUVLRQ DV EHWZHHQ WKHPVHOYHV DQG WKH
WHQDQWu
D qODQGORUGrPHDQVDQ\RQHRIWKHP
E &5$5PD\EHH[HUFLVHGWRUHFRYHUUHQWGXHWRDOORIWKHP

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu(QIRUFHPHQWE\WDNLQJFRQWURORIJRRGV
&KDSWHUu5HQWDUUHDUVUHFRYHU\





,IWKHLPPHGLDWHUHYHUVLRQLVPRUWJDJHGqODQGORUGrPHDQVu
D WKHPRUWJDJHHLIKHKDVJLYHQQRWLFHRIKLVLQWHQWLRQWRWDNHSRVVHVVLRQ
RUHQWHULQWRUHFHLSWRIUHQWVDQGSURILWV
E RWKHUZLVHWKHPRUWJDJRU



6XEVHFWLRQ  DSSOLHVZKHWKHUWKHOHDVHLVPDGHEHIRUHRUDIWHUWKHPRUWJDJH
LVFUHDWHGEXW&5$5LVQRWH[HUFLVDEOHE\DPRUWJDJHHLQUHODWLRQWRDOHDVHWKDW
GRHVQRWELQGKLP



:KHUHDUHFHLYHULVDSSRLQWHGE\DFRXUWLQUHODWLRQWRWKHLPPHGLDWHUHYHUVLRQ
&5$5LVH[HUFLVDEOHE\WKHUHFHLYHULQWKHQDPHRIWKHODQGORUG



$Q\DXWKRULVDWLRQRIDSHUVRQWRH[HUFLVH&5$5RQDQRWKHUpVEHKDOIPXVWEHLQ
ZULWLQJDQGPXVWFRPSO\ZLWKDQ\SUHVFULEHGUHTXLUHPHQWV



7KLV&KDSWHUDSSOLHVWRDQ\RWKHUSHUVRQHQWLWOHGWRH[HUFLVH&5$5DVLWDSSOLHV
WRDODQGORUG



/HDVH


q/HDVHrPHDQVDWHQDQF\LQODZRULQHTXLW\LQFOXGLQJDWHQDQF\DWZLOOEXW
QRWLQFOXGLQJDWHQDQF\DWVXIIHUDQFH



$OHDVHPXVWEHHYLGHQFHGLQZULWLQJ



5HIHUHQFHVWRDOHDVHDUHWRDOHDVHDVYDULHGIURPWLPHWRWLPH ZKHWKHURUQRW
WKHYDULDWLRQLVLQZULWLQJ 



7KLVVHFWLRQDSSOLHVIRUWKHSXUSRVHVRIWKLV&KDSWHU



&RPPHUFLDOSUHPLVHV


$OHDVH $ LVRIFRPPHUFLDOSUHPLVHVLIQRQHRIWKHGHPLVHGSUHPLVHVLVu
D OHWXQGHUOHDVH$DVDGZHOOLQJ
E OHWXQGHUDQLQIHULRUOHDVH % DVDGZHOOLQJRU
F RFFXSLHGDVDGZHOOLQJ



7KHqGHPLVHGSUHPLVHVrLQWKLVVHFWLRQLQFOXGHDQ\WKLQJRQWKHP



q/HW DV D GZHOOLQJr PHDQV OHW RQ WHUPV SHUPLWWLQJ RQO\ RFFXSDWLRQ DV D
GZHOOLQJRURWKHUXVHFRPELQHGZLWKRFFXSDWLRQDVDGZHOOLQJ



3UHPLVHV DUH QRW ZLWKLQ VXEVHFWLRQ  E  LI OHWWLQJ WKHP DV D GZHOOLQJ LV D
EUHDFKRIDOHDVHVXSHULRUWROHDVH%



3UHPLVHVDUHQRWZLWKLQVXEVHFWLRQ  F LIRFFXS\LQJWKHPDVDGZHOOLQJLVD
EUHDFKRIOHDVH$RUDOHDVHVXSHULRUWROHDVH$



7KLVVHFWLRQDSSOLHVIRUWKHSXUSRVHVRIWKLV&KDSWHU



5HQW


q5HQWrPHDQVWKHDPRXQWSD\DEOHXQGHUDOHDVH LQDGYDQFHRULQDUUHDU IRU
SRVVHVVLRQDQGXVHRIWKHGHPLVHGSUHPLVHVWRJHWKHUZLWKu
D DQ\LQWHUHVWSD\DEOHRQWKDWDPRXQWXQGHUWKHOHDVHDQG
E DQ\YDOXHDGGHGWD[FKDUJHDEOHRQWKDWDPRXQWRULQWHUHVW



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu(QIRUFHPHQWE\WDNLQJFRQWURORIJRRGV
&KDSWHUu5HQWDUUHDUVUHFRYHU\



q5HQWr GRHV QRW LQFOXGH DQ\ VXP LQ UHVSHFW RI UDWHV FRXQFLO WD[ VHUYLFHV
UHSDLUV PDLQWHQDQFH LQVXUDQFH RU RWKHU DQFLOODU\ PDWWHUV ZKHWKHU RU QRW
FDOOHGqUHQWrLQWKHOHDVH 



7KHDPRXQWSD\DEOHIRUSRVVHVVLRQDQGXVHRIWKHGHPLVHGSUHPLVHVZKHUHLW
LVQRWRWKHUZLVHLGHQWLILDEOHLVWREHWDNHQWREHVRPXFKRIWKHWRWDODPRXQW
SD\DEOHXQGHUWKHOHDVHDVLVUHDVRQDEO\DWWULEXWDEOHWRSRVVHVVLRQDQGXVH



:KHUHDUHQWLVSD\DEOHXQGHURUE\YLUWXHRI3DUWRIWKH/DQGORUGDQG7HQDQW
$FW F  WKHDPRXQWSD\DEOHXQGHUWKHOHDVHIRUSRVVHVVLRQDQGXVHRI
WKRVHSUHPLVHVLVWREHWDNHQWREHWKDWUHQW



7KLVVHFWLRQDSSOLHVIRUWKHSXUSRVHVRIWKLV&KDSWHUH[FHSWVHFWLRQ



7KHUHQWUHFRYHUDEOH


&5$5 LV QRW H[HUFLVDEOH H[FHSW WR UHFRYHU UHQW WKDW PHHWV HDFK RI WKHVH
FRQGLWLRQVu
D LWKDVEHFRPHGXHDQGSD\DEOHEHIRUHQRWLFHRIHQIRUFHPHQWLVJLYHQ
E LWLVFHUWDLQRUFDSDEOHRIEHLQJFDOFXODWHGZLWKFHUWDLQW\



7KH DPRXQW RI DQ\ UHQW UHFRYHUDEOH E\ &5$5 LV UHGXFHG E\ DQ\ SHUPLWWHG
GHGXFWLRQ



&5$5LVH[HUFLVDEOHRQO\LIWKHQHWXQSDLGUHQWLVDWOHDVWWKHPLQLPXPDPRXQW
LPPHGLDWHO\EHIRUHHDFKRIWKHVHu
D WKHWLPHZKHQQRWLFHRIHQIRUFHPHQWLVJLYHQ
E WKHILUVWWLPHWKDWJRRGVDUHWDNHQFRQWURORIDIWHUWKDWQRWLFH



7KHPLQLPXPDPRXQWLVWREHFDOFXODWHGLQDFFRUGDQFHZLWKUHJXODWLRQV



7KH QHW XQSDLG UHQW LV WKH DPRXQW RI UHQW WKDW PHHWV WKH FRQGLWLRQV LQ
VXEVHFWLRQ  OHVVu
D DQ\LQWHUHVWRUYDOXHDGGHGWD[LQFOXGHGLQWKDWDPRXQWXQGHUVHFWLRQ
  D RU E DQG
E DQ\SHUPLWWHGGHGXFWLRQV



5HJXODWLRQVPD\SURYLGHIRUVXEVHFWLRQ  D QRWWRDSSO\LQVSHFLILHGFDVHV



3HUPLWWHGGHGXFWLRQVDJDLQVWDQ\UHQWDUHDQ\GHGXFWLRQUHFRXSPHQWRUVHW
RIIWKDWWKHWHQDQWZRXOGEHHQWLWOHGWRFODLP LQODZRUHTXLW\ LQDQDFWLRQE\
WKHODQGORUGIRUWKDWUHQW



,QWHUYHQWLRQRIWKHFRXUW


,IQRWLFHRIHQIRUFHPHQWLVJLYHQLQH[HUFLVH RUSXUSRUWHGH[HUFLVH RI&5$5
WKH FRXUW PD\ PDNH HLWKHU RU ERWK RI WKHVH RUGHUV RQ WKH DSSOLFDWLRQ RI WKH
WHQDQWu
D DQRUGHUVHWWLQJDVLGHWKHQRWLFH
E DQ RUGHU WKDW QR IXUWKHU VWHS PD\ EH WDNHQ XQGHU &5$5 ZLWKRXW
IXUWKHURUGHULQUHODWLRQWRWKHUHQWFODLPHG



5HJXODWLRQVPD\PDNHSURYLVLRQDERXWu
D WKH IXUWKHU RUGHUV WKDW PD\ EH PDGH IRU WKH SXUSRVHV RI VXEVHFWLRQ
 E

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu(QIRUFHPHQWE\WDNLQJFRQWURORIJRRGV
&KDSWHUu5HQWDUUHDUVUHFRYHU\

E






JURXQGVRIZKLFKWKHFRXUWPXVWEHVDWLVILHGEHIRUHPDNLQJDQRUGHURU
IXUWKHURUGHU

,QWKLVVHFWLRQqWKHFRXUWrPHDQVWKH+LJK&RXUWRUDFRXQW\FRXUWDVUXOHVRI
FRXUWPD\SURYLGH
8VHRI&5$5DIWHUHQGRIOHDVH



:KHQWKHOHDVHHQGV&5$5FHDVHVWREHH[HUFLVDEOHZLWKWKHVHH[FHSWLRQV



&5$5FRQWLQXHVWREHH[HUFLVDEOHLQUHODWLRQWRJRRGVWDNHQFRQWURORIXQGHU
LWu
D EHIRUHWKHOHDVHHQGHGRU
E XQGHUVXEVHFWLRQ  



&5$5FRQWLQXHVWREHH[HUFLVDEOHLQUHODWLRQWRUHQWGXHDQGSD\DEOHEHIRUHWKH
OHDVHHQGHGLIWKHFRQGLWLRQVLQVXEVHFWLRQ  DUHPHW



7KHVHDUHWKHFRQGLWLRQVu
D WKHOHDVHGLGQRWHQGE\IRUIHLWXUH
E QRWPRUHWKDQPRQWKVKDVSDVVHGVLQFHWKHGD\ZKHQLWHQGHG
F WKHUHQWZDVGXHIURPWKHSHUVRQZKRZDVWKHWHQDQWDWWKHHQGRIWKH
OHDVH
G WKDWSHUVRQUHPDLQVLQSRVVHVVLRQRIDQ\SDUWRIWKHGHPLVHGSUHPLVHV
H DQ\QHZOHDVHXQGHUZKLFKWKDWSHUVRQUHPDLQVLQSRVVHVVLRQLVDOHDVH
RIFRPPHUFLDOSUHPLVHV
I WKHSHUVRQZKRZDVWKHODQGORUGDWWKHHQGRIWKHOHDVHUHPDLQVHQWLWOHG
WRWKHLPPHGLDWHUHYHUVLRQ



,QGHFLGLQJZKHWKHUDSHUVRQUHPDLQVLQSRVVHVVLRQXQGHUDQHZOHDVHVHFWLRQ
   OHDVHWREHHYLGHQFHGLQZULWLQJ GRHVQRWDSSO\



,QWKHFDVHRIDWHQDQF\E\HVWRSSHOWKHSHUVRQZKRZDVWKHODQGORUGUHPDLQV
qHQWLWOHGWRWKHLPPHGLDWHUHYHUVLRQrLIWKHHVWRSSHOZLWKUHJDUGWRWKHWHQDQF\
FRQWLQXHV



$OHDVHHQGVZKHQWKHWHQDQWFHDVHVWREHHQWLWOHGWRSRVVHVVLRQRIWKHGHPLVHG
SUHPLVHVXQGHUWKHOHDVHWRJHWKHUZLWKDQ\FRQWLQXDWLRQRILWE\RSHUDWLRQRI
DQHQDFWPHQWRURIDUXOHRIODZ



$JULFXOWXUDOKROGLQJV


7KLVVHFWLRQDSSOLHVWRWKHH[HUFLVHRI&5$5ZKHUHWKHSUHPLVHVFRQFHUQHGDUH
DQDJULFXOWXUDOKROGLQJ



&5$5 LV QRW H[HUFLVDEOH WR UHFRYHU UHQW WKDW EHFDPH GXH PRUH WKDQ D \HDU
EHIRUHQRWLFHRIHQIRUFHPHQWLVJLYHQ



)RU WKHSXUSRVHVRI VXEVHFWLRQ  GHIHUUHG UHQW EHFRPHVGXHDWWKHWLPHWR
ZKLFKSD\PHQWLVGHIHUUHG



q'HIHUUHGUHQWrPHDQVUHQWWKHSD\PHQWRIZKLFKKDVEHHQGHIHUUHGDFFRUGLQJ
WRWKHRUGLQDU\FRXUVHRIGHDOLQJEHWZHHQWKHODQGORUGDQGWKHWHQDQWWRWKH
HQGRIDTXDUWHURUKDOI\HDUDIWHULWOHJDOO\EHFDPHGXH



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu(QIRUFHPHQWE\WDNLQJFRQWURORIJRRGV
&KDSWHUu5HQWDUUHDUVUHFRYHU\



7KH SHUPLWWHG GHGXFWLRQV XQGHU VHFWLRQ    DW DQ\ WLPH LQFOXGH DQ\
FRPSHQVDWLRQGXHWRWKHWHQDQWLQUHVSHFWRIWKHKROGLQJXQGHUWKH$FWRU
XQGHUFXVWRPRUDJUHHPHQWWKDWKDVEHHQDVFHUWDLQHGDWWKDWWLPH



,QWKLVVHFWLRQu
WKHq$FWrPHDQVWKH$JULFXOWXUDO+ROGLQJV$FW F  
qDJULFXOWXUDOKROGLQJrKDVWKHPHDQLQJJLYHQE\VHFWLRQRIWKH$FW
5LJKWWRUHQWIURPVXEWHQDQW



5LJKWWRUHQWIURPVXEWHQDQW


7KLVVHFWLRQDSSOLHVZKHUH&5$5LVH[HUFLVDEOHE\DODQGORUGWRUHFRYHUUHQW
GXHDQGSD\DEOHIURPDWHQDQW WKHLPPHGLDWHWHQDQW 



7KHODQGORUGPD\VHUYHDQRWLFHRQDQ\VXEWHQDQW



7KH QRWLFH PXVW VWDWH WKH DPRXQW RI UHQW WKDW WKH ODQGORUG KDV WKH ULJKW WR
UHFRYHUIURPWKHLPPHGLDWHWHQDQWE\&5$5 WKHqQRWLILHGDPRXQWr 



:KHQ LW WDNHV HIIHFW WKH QRWLFH WUDQVIHUV WR WKH ODQGORUG WKH ULJKWWR UHFRYHU
UHFHLYHDQGJLYHDGLVFKDUJHIRUDQ\UHQWSD\DEOHE\WKHVXEWHQDQWXQGHUWKH
VXEOHDVHXQWLOu
D WKH QRWLILHG DPRXQWKDV EHHQ SDLG E\ SD\PHQWV XQGHU WKH QRWLFH RU
RWKHUZLVH RU
E WKHQRWLFHLVUHSODFHGRUZLWKGUDZQ



$QRWLFHXQGHUWKLVVHFWLRQWDNHVHIIHFWDWWKHHQGRIDSHULRGWREHGHWHUPLQHG
E\UHJXODWLRQV



5HJXODWLRQVPD\VWDWHu
D WKHIRUPRIDQRWLFHXQGHUWKLVVHFWLRQ
E ZKDWLWPXVWFRQWDLQ
F KRZLWPXVWEHVHUYHG
G ZKDWPXVWEHGRQHWRZLWKGUDZLW



,QGHWHUPLQLQJIRUWKHSXUSRVHVRIWKLVVHFWLRQZKHWKHU&5$5LVH[HUFLVDEOH
VHFWLRQDSSOLHVZLWKWKHVHPRGLILFDWLRQVu
D LIQRWLFHRIHQIRUFHPHQWKDVQRWEHHQJLYHQUHIHUHQFHVWRWKDWQRWLFHDUH
WREHUHDGDVUHIHUHQFHVWRWKHQRWLFHXQGHUWKLVVHFWLRQ
E LIJRRGVKDYHQRWEHHQWDNHQFRQWURORIVHFWLRQ  E GRHVQRWDSSO\



,QWKLVVHFWLRQDQGVHFWLRQVWRu
D qVXEWHQDQWrPHDQVDWHQDQW EHORZWKHLPPHGLDWHWHQDQW RIDQ\RIWKH
SUHPLVHV FRPSULVHG LQ WKH KHDGOHDVH DQG qVXEOHDVHr LV WR EH UHDG
DFFRUGLQJO\ 
E qKHDGOHDVHrPHDQVWKHOHDVHEHWZHHQWKHODQGORUGDQGWKHLPPHGLDWH
WHQDQW



2IIVHWWLQJSD\PHQWVXQGHUDQRWLFH


)RUDQ\DPRXQWWKDWDVXEWHQDQWSD\VXQGHUDQRWLFHXQGHUVHFWLRQKHPD\
GHGXFW DQ HTXDO DPRXQW IURP WKH UHQW WKDW ZRXOG EH GXH WR KLV LPPHGLDWH
ODQGORUGXQGHUWKHVXEOHDVH

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu(QIRUFHPHQWE\WDNLQJFRQWURORIJRRGV
&KDSWHUu5HQWDUUHDUVUHFRYHU\





,IDQDPRXQWLVGHGXFWHGXQGHUVXEVHFWLRQ  RUWKLVVXEVHFWLRQIURPUHQWGXH
WRD VXSHULRU VXEWHQDQWWKDWVXEWHQDQW PD\ GHGXFW DQ HTXDO DPRXQW IURP
DQ\UHQWGXHIURPKLPXQGHUKLVVXEOHDVH



6XEVHFWLRQ  DSSOLHVHYHQLIWKHVXEWHQDQWpVSD\PHQWRUSDUWRILWLVQRWGXH
XQGHUWKHQRWLFHLILWLVQRWGXHEHFDXVHu
D WKHQRWLILHGDPRXQWKDVDOUHDG\EHHQSDLG ZKROO\RUSDUWO\RWKHUZLVH
WKDQXQGHUWKHQRWLFH RU
E WKHQRWLFHKDVEHHQUHSODFHGE\DQRWLFHVHUYHGRQDQRWKHUVXEWHQDQW



7KDWLVVXEMHFWWRWKHIROORZLQJ



6XEVHFWLRQ  GRHVQRWDSSO\LIWKHODQGORUGZLWKGUDZVWKHQRWLFHEHIRUHWKH
SD\PHQWLVPDGH



:KHUHWKHQRWLILHGDPRXQWKDVDOUHDG\EHHQSDLG RUZLOOEHH[FHHGHGE\WKH
SD\PHQW VXEVHFWLRQ  GRHVQRWDSSO\ RUGRHVQRWDSSO\WRWKHH[FHVV LIWKH
VXEWHQDQWKDVQRWLFHRIWKDWZKHQPDNLQJWKHSD\PHQW



6XEVHFWLRQ  GRHVQRWDSSO\LIEHIRUHWKHSD\PHQWLVPDGHSD\PHQWVXQGHU
WKHQRWLFHDWOHDVWHTXDOWKHQRWLILHGDPRXQW



6XEVHFWLRQ  GRHVQRWDSSO\WRDSDUWRIWKHSD\PHQWLIZLWKWKHUHVWRIWKH
SD\PHQWSD\PHQWVXQGHUWKHQRWLFHDWOHDVWHTXDOWKHQRWLILHGDPRXQW



:KHUH WKH QRWLFH KDV EHHQ UHSODFHG E\ RQH VHUYHG RQ DQRWKHU VXEWHQDQW
VXEVHFWLRQ  GRHVQRWDSSO\LIWKHVXEWHQDQWKDVQRWLFHRIWKDWZKHQPDNLQJ
WKHSD\PHQW



:LWKGUDZDODQGUHSODFHPHQWRIQRWLFHV


$QRWLFHLVUHSODFHGLIWKHODQGORUGVHUYHVRQWKHVDPHRUDQRWKHUVXEWHQDQWD
QRWLFHXQGHUVHFWLRQIRUDQRWLILHGDPRXQWFRYHULQJWKHVDPHUHQWRUDQ\RI
WKDWUHQW



7KH ODQGORUG PXVW ZLWKGUDZ D QRWLFH XQGHU VHFWLRQ  LI DQ\ RI WKHVH
KDSSHQVu
D WKHQRWLFHLVUHSODFHG
E WKHQRWLILHGDPRXQWLVSDLGXQOHVVLWLVSDLGZKROO\E\WKHVXEWHQDQW



5HFRYHU\RIVXPVGXHDQGRYHUSD\PHQWV


)RU WKH SXUSRVHV RI WKH UHFRYHU\ RI VXPV SD\DEOH E\ D VXEWHQDQW XQGHU D
QRWLFHXQGHUVHFWLRQ LQFOXGLQJUHFRYHU\E\&5$5 WKHVXEWHQDQWLVWREH
WUHDWHGDVWKHLPPHGLDWHWHQDQWRIWKHODQGORUGDQGWKHVXPVDUHWREHWUHDWHG
DVUHQWDFFRUGLQJO\



%XW WKRVH VXPV DV RSSRVHGWR UHQW GXH IURP WKH LPPHGLDWH WHQDQW DUH QRW
UHFRYHUDEOHE\QRWLFHXQGHUVHFWLRQVHUYHGRQDQLQIHULRUVXEWHQDQW



$Q\SD\PHQWUHFHLYHGE\WKHODQGORUGWKDWWKHVXEWHQDQWSXUSRUWVWRPDNH
XQGHUDQRWLFHXQGHUVHFWLRQDQGWKDWLVQRWGXHXQGHUWKHQRWLFHIRUDQ\
UHDVRQLVWREHWUHDWHGDVDSD\PHQWRIUHQWE\WKHLPPHGLDWHWHQDQWIRUWKH
SXUSRVHVRIWKHUHWHQWLRQRIWKHSD\PHQWE\WKHODQGORUGDQG LIQRUHQWLVGXH
IRUWKHSXUSRVHVRIDQ\FODLPE\WKHLPPHGLDWHWHQDQWWRUHFRYHUWKHSD\PHQW



%XW VXEVHFWLRQ   GRHV QRW DIIHFW DQ\ FODLP E\ WKH VXEWHQDQW DJDLQVW WKH
LPPHGLDWHWHQDQW



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu(QIRUFHPHQWE\WDNLQJFRQWURORIJRRGV
&KDSWHUu5HQWDUUHDUVUHFRYHU\

6XSSOHPHQWDU\




&RQWUDFWVIRUVLPLODUULJKWVWREHYRLG


$SURYLVLRQRIDFRQWUDFWLVYRLGWRWKHH[WHQWWKDWLWZRXOGGRDQ\RIWKHVHu
D FRQIHU D ULJKW WR VHL]H RU RWKHUZLVH WDNH FRQWURO RI JRRGV WR UHFRYHU
DPRXQWVZLWKLQVXEVHFWLRQ  
E FRQIHUDULJKWWRVHOOJRRGVWRUHFRYHUDPRXQWVZLWKLQVXEVHFWLRQ  
F PRGLI\WKHHIIHFWRIVHFWLRQ  H[FHSWLQDFFRUGDQFHZLWKVXEVHFWLRQ




7KHDPRXQWVDUHDQ\DPRXQWVSD\DEOHu
D DVUHQW
E XQGHUDOHDVH RWKHUWKDQDVUHQW 
F XQGHUDQDJUHHPHQWFROODWHUDOWRDOHDVH
G XQGHUDQLQVWUXPHQWFUHDWLQJDUHQWFKDUJH
H LQ UHVSHFW RI EUHDFK RI D FRYHQDQW RU FRQGLWLRQ LQ D OHDVH LQ DQ
DJUHHPHQW FROODWHUDO WR D OHDVH RU LQ DQ LQVWUXPHQW FUHDWLQJ D
UHQWFKDUJH
I XQGHUDQLQGHPQLW\LQUHVSHFWRIDSD\PHQWZLWKLQSDUDJUDSKV D WR
H



$SURYLVLRQRIDFRQWUDFWLVQRWYRLGXQGHUVXEVHFWLRQ  F WRWKHH[WHQWWKDWLW
SUHYHQWVRUUHVWULFWVWKHH[HUFLVHRI&5$5



,QWKLVVHFWLRQu
qOHDVHrDOVRLQFOXGHVDOLFHQFHWRRFFXS\ODQG
qUHQWrDQGqUHQWFKDUJHrKDYHWKHPHDQLQJJLYHQE\VHFWLRQ  RIWKH
/DZRI3URSHUW\$FW F  
$PHQGPHQWV
6FKHGXOH  PDNHV PLQRU DQG FRQVHTXHQWLDO DPHQGPHQWV LQFOXGLQJ
DPHQGPHQWVDEROLVKLQJSRZHUVWRGLVWUDLQIRUUHQWFKDUJHV 



,QWHUSUHWDWLRQRI&KDSWHU
,QWKLV&KDSWHUu
qODQGORUGrKDVWKHPHDQLQJJLYHQE\VHFWLRQ
qOHDVHrKDVWKHPHDQLQJJLYHQE\VHFWLRQ VXEMHFWWRVHFWLRQ  
qQRWLFHRIHQIRUFHPHQWrPHDQVQRWLFHXQGHUSDUDJUDSKRI6FKHGXOH
qUHQWr H[FHSWLQVHFWLRQ KDVWKHPHDQLQJJLYHQE\VHFWLRQ
qWHQDQWrLQUHODWLRQWRDOHDVHPHDQVWKHWHQDQWIRUWKHWLPHEHLQJXQGHU
WKHOHDVH
&+$37(5
*(1(5$/



$EROLWLRQRI&URZQSUHIHUHQFH
&URZQSUHIHUHQFHIRUWKHSXUSRVHVRIH[HFXWLRQDJDLQVWJRRGVLVDEROLVKHG



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu(QIRUFHPHQWE\WDNLQJFRQWURORIJRRGV
&KDSWHUu*HQHUDO



$SSOLFDWLRQWRWKH&URZQ


7KLV3DUWELQGVWKH&URZQ



%XWWKHSURFHGXUHLQ6FKHGXOHPD\QRWEHXVHGu
D WRUHFRYHUGHEWVGXHIURPWKH&URZQ
E WRWDNHFRQWURORIRUVHOOJRRGVRIWKH&URZQ LQFOXGLQJJRRGVRZQHG
E\WKH&URZQMRLQWO\RULQFRPPRQZLWKDQRWKHUSHUVRQ RU
F WRHQWHUSUHPLVHVRFFXSLHGE\WKH&URZQ



5HJXODWLRQV


,QWKLV3DUWu
qSUHVFULEHGrPHDQVSUHVFULEHGE\UHJXODWLRQV
qUHJXODWLRQVrPHDQVUHJXODWLRQVPDGHE\WKH/RUG&KDQFHOORU



7KHIROORZLQJDSSO\WRUHJXODWLRQVXQGHUWKLV3DUW



$Q\SRZHUWRPDNHUHJXODWLRQVLVH[HUFLVDEOHE\VWDWXWRU\LQVWUXPHQW



$ VWDWXWRU\ LQVWUXPHQW FRQWDLQLQJ UHJXODWLRQV LV VXEMHFW WR DQQXOPHQW LQ
SXUVXDQFHRIDUHVROXWLRQRIHLWKHU+RXVHRI3DUOLDPHQW



5HJXODWLRQV PD\ LQFOXGH DQ\ RI WKHVH WKDW WKH /RUG &KDQFHOORU FRQVLGHUV
QHFHVVDU\RUH[SHGLHQWu
D VXSSOHPHQWDU\LQFLGHQWDORUFRQVHTXHQWLDOSURYLVLRQ
E WUDQVLWRU\WUDQVLWLRQDORUVDYLQJSURYLVLRQ



5HJXODWLRQVPD\PDNHGLIIHUHQWSURYLVLRQIRUGLIIHUHQWFDVHV
3$57
(1)25&(0(172)-8'*0(176$1'25'(56
$WWDFKPHQWRIHDUQLQJVRUGHUV



$WWDFKPHQWRIHDUQLQJVRUGHUVGHGXFWLRQVDWIL[HGUDWHV


6FKHGXOHPDNHVDPHQGPHQWVWRWKH$WWDFKPHQWRI(DUQLQJV$FW F  



7KRVHDPHQGPHQWVDUHDERXWWKHEDVLVRQZKLFKSHULRGLFDOGHGXFWLRQVDUHWR
EHPDGHXQGHUDQDWWDFKPHQWRIHDUQLQJVRUGHU



,QSDUWLFXODUWKH\SURYLGHWKDWGHGXFWLRQVXQGHUFHUWDLQRUGHUVDUHWREHPDGH
LQDFFRUGDQFH ZLWKDIL[HGGHGXFWLRQVVFKHPH PDGHE\WKH/RUG&KDQFHOORU
UDWKHUWKDQLQDFFRUGDQFHZLWK3DUW,RI6FKHGXOHWRWKH$FW 



$WWDFKPHQWRIHDUQLQJVRUGHUVILQGLQJWKHGHEWRUpVFXUUHQWHPSOR\HU


$IWHUVHFWLRQRIWKH$WWDFKPHQWRI(DUQLQJV$FWLQVHUWu
q$ )LQGLQJWKHGHEWRUpVFXUUHQWHPSOR\HU


,IDQDWWDFKPHQWRIHDUQLQJVRUGHUODSVHVXQGHUVHFWLRQ  WKHSURSHU
DXWKRULW\PD\UHTXHVWWKH&RPPLVVLRQHUVu



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu(QIRUFHPHQWRIMXGJPHQWVDQGRUGHUV

D
E

WR GLVFORVH ZKHWKHU LW DSSHDUV WR WKH &RPPLVVLRQHUV WKDW WKH
GHEWRUKDVDFXUUHQWHPSOR\HUDQG
LILWDSSHDUVWRWKH&RPPLVVLRQHUVWKDWWKHGHEWRUKDVDFXUUHQW
HPSOR\HUWRGLVFORVHWKHQDPHDQGDGGUHVVRIWKDWHPSOR\HU



7KHSURSHUDXWKRULW\PD\PDNHDUHTXHVWXQGHUVXEVHFWLRQ  RQO\IRU
WKHSXUSRVHRIHQDEOLQJWKHODSVHGRUGHUWREHGLUHFWHGWRWKHGHEWRUpV
FXUUHQWHPSOR\HU



7KH SURSHU DXWKRULW\ PD\ QRW PDNH D UHTXHVW XQGHU VXEVHFWLRQ 
XQOHVVUHJXODWLRQVXQGHUVHFWLRQ%  DQG  DUHLQIRUFH



7KH SURSHU DXWKRULW\ PD\ GLVFORVH VXFK LQIRUPDWLRQ LQFOXGLQJ
LQIRUPDWLRQ LGHQWLI\LQJWKHGHEWRU DVLW FRQVLGHUVQHFHVVDU\WRDVVLVW
WKH&RPPLVVLRQHUVWRFRPSO\ZLWKDUHTXHVWXQGHUVXEVHFWLRQ  



7KH &RPPLVVLRQHUV PD\ GLVFORVH WR WKH SURSHU DXWKRULW\ DQ\
LQIRUPDWLRQ ZKHWKHU KHOG E\ WKH &RPPLVVLRQHUV RU RQ WKHLU EHKDOI
WKDWWKH&RPPLVVLRQHUVFRQVLGHULVQHFHVVDU\WRFRPSO\ZLWKDUHTXHVW
XQGHUVXEVHFWLRQ  



$GLVFORVXUHXQGHUVXEVHFWLRQ  RU  LVQRWWREHWDNHQWREUHDFKDQ\
UHVWULFWLRQRQWKHGLVFORVXUHRILQIRUPDWLRQ KRZHYHULPSRVHG 



1RWKLQJLQWKLVVHFWLRQLVWREHWDNHQWRSUHMXGLFHDQ\SRZHUWRUHTXHVW
RUGLVFORVHLQIRUPDWLRQWKDWH[LVWVDSDUWIURPWKLVVHFWLRQ



7KH UHIHUHQFH LQ VXEVHFWLRQ   WR LQIRUPDWLRQ KHOG RQ EHKDOI RI WKH
&RPPLVVLRQHUVLQFOXGHVDUHIHUHQFHWRDQ\LQIRUPDWLRQZKLFKu
D LV KHOG E\ D SHUVRQ ZKR SURYLGHV VHUYLFHV WR WKH
&RPPLVVLRQHUVDQG
E LVKHOGE\WKDWSHUVRQLQFRQQHFWLRQZLWKWKHSURYLVLRQRIWKRVH
VHUYLFHV

%

2IIHQFHRIXQDXWKRULVHGXVHRUGLVFORVXUH



7KLV VHFWLRQ DSSOLHV LI WKH &RPPLVVLRQHUV PDNH D GLVFORVXUH RI
LQIRUPDWLRQ qGHEWRULQIRUPDWLRQr XQGHUVHFWLRQ$  



$ SHUVRQ WR ZKRP WKH GHEWRU LQIRUPDWLRQ LV GLVFORVHG FRPPLWV DQ
RIIHQFHLIu
D KHXVHVRUGLVFORVHVWKHGHEWRULQIRUPDWLRQDQG
E WKHXVHRUGLVFORVXUHLVQRWDXWKRULVHGE\VXEVHFWLRQ     
RU  



7KHXVHRUGLVFORVXUHRIWKHGHEWRULQIRUPDWLRQLVDXWKRULVHGLILWLVu
D IRU D SXUSRVH FRQQHFWHG ZLWK WKH HQIRUFHPHQW RI WKH ODSVHG
RUGHU LQFOXGLQJ WKH GLUHFWLRQ RI WKH RUGHU WR WKH GHEWRUpV
FXUUHQWHPSOR\HU DQG
E ZLWKWKHFRQVHQWRIWKH&RPPLVVLRQHUV



&RQVHQWIRUWKHSXUSRVHVRIVXEVHFWLRQ  PD\EHJLYHQu
D LQUHODWLRQWRSDUWLFXODUXVHRUDSDUWLFXODUGLVFORVXUHRU
E LQUHODWLRQWRXVHRUDGLVFORVXUHPDGHLQVXFKFLUFXPVWDQFHVDV
PD\EHVSHFLILHGRUGHVFULEHGLQWKHFRQVHQW



7KHXVHRUGLVFORVXUHRIWKHGHEWRULQIRUPDWLRQLVDXWKRULVHGLILWLVu
D LQDFFRUGDQFHZLWKDQHQDFWPHQWRUDQRUGHURIFRXUWRU

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu(QIRUFHPHQWRIMXGJPHQWVDQGRUGHUV



E IRUWKHSXUSRVHVRIDQ\SURFHHGLQJVEHIRUHDFRXUW
DQGLWLVLQDFFRUGDQFHZLWKUHJXODWLRQV


7KH XVH RU GLVFORVXUH RI WKH GHEWRU LQIRUPDWLRQ LV DXWKRULVHG LI WKH
LQIRUPDWLRQKDVSUHYLRXVO\EHHQODZIXOO\GLVFORVHGWRWKHSXEOLF



7KHXVHRUGLVFORVXUHRIWKHGHEWRULQIRUPDWLRQLVDXWKRULVHGLILWLVLQ
DFFRUGDQFH ZLWK UXOHV RI FRXUW WKDW FRPSO\ ZLWK UHJXODWLRQV XQGHU
VXEVHFWLRQ  



5HJXODWLRQV PD\ PDNH SURYLVLRQ DERXW WKH FLUFXPVWDQFHV LI DQ\ LQ
ZKLFKUXOHVRIFRXUWPD\DOORZDQ\RIWKHIROORZLQJu
D DFFHVVWRRUWKHVXSSO\RIGHEWRULQIRUPDWLRQ
E DFFHVVWRRUWKHVXSSO\RIFRSLHVRIDQ\DWWDFKPHQWRIHDUQLQJV
RUGHU ZKLFK KDV EHHQ GLUHFWHG WR DQ HPSOR\HU XVLQJ GHEWRU
LQIRUPDWLRQ



,WLVDGHIHQFHIRUDSHUVRQFKDUJHGZLWKDQRIIHQFHXQGHUVXEVHFWLRQ 
WRSURYHWKDWKHUHDVRQDEO\EHOLHYHGWKDWWKHGLVFORVXUHZDVODZIXO



$SHUVRQJXLOW\RIDQRIIHQFHXQGHUVXEVHFWLRQ  LVOLDEOHu
D RQ FRQYLFWLRQ RQ LQGLFWPHQW WR LPSULVRQPHQW IRU D WHUP QRW
H[FHHGLQJWZR\HDUVWRDILQHRUWRERWK
E RQ VXPPDU\ FRQYLFWLRQ WR LPSULVRQPHQW IRU D WHUP QRW
H[FHHGLQJWZHOYHPRQWKVWRDILQHQRWH[FHHGLQJWKHVWDWXWRU\
PD[LPXPRUWRERWK

&

5HJXODWLRQV



,WLVIRUWKH/RUG&KDQFHOORUWRPDNHUHJXODWLRQVXQGHUVHFWLRQ%



%XWWKH/RUG&KDQFHOORUPD\PDNHUHJXODWLRQVXQGHUVHFWLRQ%RQO\
ZLWKWKHDJUHHPHQWRIWKH&RPPLVVLRQHUV



5HJXODWLRQVXQGHUVHFWLRQ%DUHWREHPDGHE\VWDWXWRU\LQVWUXPHQW



$VWDWXWRU\LQVWUXPHQWFRQWDLQLQJUHJXODWLRQVXQGHUVHFWLRQ%PD\
QRWEHPDGHXQOHVVDGUDIWRIWKHLQVWUXPHQWKDVEHHQODLGEHIRUHDQG
DSSURYHGE\DUHVROXWLRQRIHDFK+RXVHRI3DUOLDPHQW

' ,QWHUSUHWDWLRQ


)RUWKHSXUSRVHVRIVHFWLRQV$WR& DQGWKLVVHFWLRQ u
qWKH&RPPLVVLRQHUVrPHDQVWKH&RPPLVVLRQHUVIRU+HU0DMHVW\pV
5HYHQXHDQG&XVWRPV
qLQIRUPDWLRQrPHDQVLQIRUPDWLRQKHOGLQDQ\IRUP
qWKH ODSVHG RUGHUr PHDQV WKH DWWDFKPHQW RI HDUQLQJV RUGHU
UHIHUUHGWRLQVHFWLRQ$  
qWKH SURSHU DXWKRULW\r LV GHWHUPLQHG LQ DFFRUGDQFH ZLWK
VXEVHFWLRQV  WR  



,IWKHODSVHGRUGHUZDVPDGHE\WKH+LJK&RXUWWKHSURSHUDXWKRULW\
LVWKH+LJK&RXUW



,IWKHODSVHGRUGHUZDVPDGHE\DFRXQW\FRXUWWKHSURSHUDXWKRULW\LV
DFRXQW\FRXUW



,IWKHODSVHGRUGHUZDVPDGHE\DPDJLVWUDWHVpFRXUWXQGHUWKLV$FWWKH
SURSHUDXWKRULW\LVu



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu(QIRUFHPHQWRIMXGJPHQWVDQGRUGHUV

D
E


DPDJLVWUDWHVpFRXUWRU
WKHGHVLJQDWHGRIILFHUIRUDPDJLVWUDWHVpFRXUW

,IWKHODSVHGRUGHUZDVPDGHE\DPDJLVWUDWHVpFRXUWRUDILQHVRIILFHU
XQGHU 6FKHGXOH WR WKH &RXUWV $FW  F  WKHSURSHU DXWKRULW\
LVu
D DPDJLVWUDWHVpFRXUWRU
E DILQHVRIILFHUr



7KLVVHFWLRQDSSOLHVLQUHODWLRQWRDQ\DWWDFKPHQWRIHDUQLQJVRUGHUZKHWKHU
PDGHEHIRUHRUDIWHUWKHFRPPHQFHPHQWRIWKLVVHFWLRQ



,QUHODWLRQWRDQRIIHQFHFRPPLWWHGEHIRUHWKHFRPPHQFHPHQWRIVHFWLRQ 
RIWKH&ULPLQDO-XVWLFH$FW F  WKHUHIHUHQFHLQVHFWLRQ%  E RIWKH
$WWDFKPHQWRI(DUQLQJV$FW F  WRPRQWKVLVWREHUHDGDVDUHIHUHQFH
WRPRQWKV
&KDUJLQJRUGHUV



3D\PHQWE\LQVWDOPHQWVPDNLQJDQGHQIRUFLQJFKDUJLQJRUGHUV


6XEVHFWLRQV    DQG  PDNHDPHQGPHQWVWRWKH&KDUJLQJ2UGHUV$FW
F  



,QVHFWLRQ FKDUJLQJRUGHUV DIWHUVXEVHFWLRQ  LQVHUWu



q

6XEVHFWLRQV  DQG  DSSO\ZKHUHXQGHUDMXGJPHQWRURUGHURIWKH
+LJK &RXUW RU D FRXQW\ FRXUW D GHEWRU LV UHTXLUHG WR SD\ D VXP RI
PRQH\E\LQVWDOPHQWV



7KHIDFWWKDWWKHUHKDVEHHQQRGHIDXOWLQSD\PHQWRIWKHLQVWDOPHQWV
GRHVQRWSUHYHQWDFKDUJLQJRUGHUIURPEHLQJPDGHLQUHVSHFWRIWKDW
VXP



%XWLIWKHUHKDVEHHQQRGHIDXOWWKHFRXUWPXVWWDNHWKDWLQWRDFFRXQW
ZKHQFRQVLGHULQJWKHFLUFXPVWDQFHVRIWKHFDVHXQGHUVXEVHFWLRQ  r

,QVHFWLRQ SURYLVLRQVVXSSOHPHQWLQJVHFWLRQVDQG DIWHUVXEVHFWLRQ 
LQVHUWu
q $

6XEVHFWLRQV & WR ( DSSO\ZKHUHu
D DGHEWRULVUHTXLUHGWRSD\DVXPRIPRQH\LQLQVWDOPHQWVXQGHU
D MXGJPHQW RU RUGHU RI WKH +LJK &RXUW RU D FRXQW\ FRXUW DQ
qLQVWDOPHQWVRUGHUr DQG
E DFKDUJHKDVEHHQLPSRVHGE\DFKDUJLQJRUGHULQUHVSHFWRIWKDW
VXP

%

,QVXEVHFWLRQV & WR ( UHIHUHQFHVWRWKHHQIRUFHPHQWRIDFKDUJHDUH
WRWKHPDNLQJRIDQRUGHUIRUWKHHQIRUFHPHQWRIWKHFKDUJH

&

7KH FKDUJH PD\ QRW EH HQIRUFHG XQOHVV WKHUH KDV EHHQ GHIDXOW LQ
SD\PHQWRIDQLQVWDOPHQWXQGHUWKHLQVWDOPHQWVRUGHU

'

5XOHVRIFRXUWPD\u
D SURYLGH WKDW LI WKHUH KDV EHHQ GHIDXOW LQ SD\PHQW RI DQ
LQVWDOPHQWWKHFKDUJHPD\EHHQIRUFHGRQO\LQSUHVFULEHGFDVHV
DQG

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu(QIRUFHPHQWRIMXGJPHQWVDQGRUGHUV

E
(





OLPLWWKHDPRXQWVIRUZKLFKDQGWKHWLPHVDWZKLFKWKHFKDUJH
PD\EHHQIRUFHG

([FHSWVRIDUDVRWKHUZLVHSURYLGHGE\UXOHVRIFRXUWXQGHUVXEVHFWLRQ
' u
D WKH FKDUJH PD\ EH HQIRUFHG LI WKHUH KDV EHHQ GHIDXOW LQ
SD\PHQWRIDQLQVWDOPHQWIRUWKHZKROHRIWKHVXPRIPRQH\
VHFXUHGE\WKHFKDUJHDQGWKHFRVWVWKHQUHPDLQLQJXQSDLGRU
IRUVXFKSDUWDVWKHFRXUWPD\RUGHUEXW
E WKH FKDUJH PD\ QRW EH HQIRUFHG XQOHVV DW WKH WLPH RI
HQIRUFHPHQW WKH ZKROH RU SDUW RI DQ LQVWDOPHQW ZKLFK KDV
EHFRPHGXHXQGHUWKHLQVWDOPHQWVRUGHUUHPDLQVXQSDLGr



,QVHFWLRQ   PHDQLQJRIUHIHUHQFHVWRMXGJPHQWRURUGHURI+LJK&RXUWRU
FRXQW\FRXUW IRUqVHFWLRQrVXEVWLWXWHqVHFWLRQVDQGr



,QVHFWLRQ  RIWKH,QVROYHQF\$FW F   FKDUJHRQEDQNUXSWpVKRPH
FHUWDLQSURYLVLRQVRIVHFWLRQRI&KDUJLQJ2UGHUV$FWWRDSSO\ IRUWKH
ZRUGVEHIRUHqVHFWLRQrVXEVWLWXWHq6XEVHFWLRQ        DQG  RIr



7KLVVHFWLRQGRHVQRWDSSO\LQDFDVHZKHUHDMXGJPHQWRURUGHURIWKH+LJK
&RXUW RU D FRXQW\ FRXUW XQGHU ZKLFK D GHEWRU LV UHTXLUHG WR SD\ D VXP RI
PRQH\E\LQVWDOPHQWVZDVPDGHRUDSSOLHGIRUEHIRUHWKHFRPLQJLQWRIRUFH
RIWKLVVHFWLRQ
&KDUJLQJRUGHUVSRZHUWRVHWILQDQFLDOWKUHVKROGV
,QWKH&KDUJLQJ2UGHUV$FW F  DIWHUVHFWLRQWKHUHLVLQVHUWHGu
q$ 3RZHUWRVHWILQDQFLDOWKUHVKROGV


7KH/RUG&KDQFHOORUPD\E\UHJXODWLRQVSURYLGHWKDWDFKDUJHPD\QRW
EHLPSRVHGE\DFKDUJLQJRUGHUIRUVHFXULQJWKHSD\PHQWRIPRQH\RI
DQDPRXQWEHORZWKDWGHWHUPLQHGLQDFFRUGDQFHZLWKWKHUHJXODWLRQV



7KH/RUG&KDQFHOORUPD\E\UHJXODWLRQVSURYLGHWKDWDFKDUJHLPSRVHG
E\DFKDUJLQJ RUGHUPD\ QRW EH HQIRUFHGE\ ZD\ RIRUGHU IRU VDOH WR
UHFRYHUPRQH\RIDQDPRXQWEHORZWKDWGHWHUPLQHGLQDFFRUGDQFHZLWK
WKHUHJXODWLRQV



5HJXODWLRQVXQGHUWKLVVHFWLRQPD\u
D PDNHGLIIHUHQWSURYLVLRQIRUGLIIHUHQWFDVHV
E LQFOXGH VXFK WUDQVLWLRQDO SURYLVLRQ DV WKH /RUG &KDQFHOORU
WKLQNVILW



7KH SRZHU WR PDNH UHJXODWLRQV XQGHU WKLV VHFWLRQ LV H[HUFLVDEOH E\
VWDWXWRU\LQVWUXPHQW



7KH /RUG &KDQFHOORU PD\ QRW PDNH WKH ILUVW UHJXODWLRQV XQGHU
VXEVHFWLRQ   RU   XQOHVV LQ HDFK FDVH  D GUDIW RI WKH VWDWXWRU\
LQVWUXPHQW FRQWDLQLQJ WKH UHJXODWLRQV KDV EHHQ ODLG EHIRUH DQG
DSSURYHGE\DUHVROXWLRQRIHDFK+RXVHRI3DUOLDPHQW



$ VWDWXWRU\ LQVWUXPHQW FRQWDLQLQJ DQ\ VXEVHTXHQW UHJXODWLRQV XQGHU
WKRVHVXEVHFWLRQVLVVXEMHFWWRDQQXOPHQWLQSXUVXDQFHRIDUHVROXWLRQ
RIHLWKHU+RXVHRI3DUOLDPHQWr



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu(QIRUFHPHQWRIMXGJPHQWVDQGRUGHUV

,QIRUPDWLRQUHTXHVWVDQGRUGHUV


$SSOLFDWLRQIRULQIRUPDWLRQDERXWDFWLRQWRUHFRYHUMXGJPHQWGHEW


$SHUVRQZKRLVWKHFUHGLWRULQUHODWLRQWRDMXGJPHQWGHEWPD\DSSO\WRWKH
+LJK &RXUW RU D FRXQW\ FRXUW IRU LQIRUPDWLRQ DERXW ZKDW NLQG RI DFWLRQ LW
ZRXOGEHDSSURSULDWHWRWDNHLQFRXUWWRUHFRYHUWKDWSDUWLFXODUGHEW



$QDSSOLFDWLRQXQGHUVXEVHFWLRQ  PXVWFRPSO\ZLWKDQ\SURYLVLRQPDGHLQ
UHJXODWLRQVDERXWWKHPDNLQJRIVXFKDSSOLFDWLRQV



$FWLRQE\WKHFRXUW


7KLV VHFWLRQ DSSOLHV LI WKH FUHGLWRU LQ UHODWLRQ WR D MXGJPHQW GHEW PDNHV DQ
DSSOLFDWLRQIRULQIRUPDWLRQXQGHUVHFWLRQ



7KHUHOHYDQWFRXUWPD\PDNHRQHRUPRUHRIWKHIROORZLQJLQUHODWLRQWRWKH
GHEWRUu
D DGHSDUWPHQWDOLQIRUPDWLRQUHTXHVW
E DQLQIRUPDWLRQRUGHU



7KH UHOHYDQW FRXUW PD\ H[HUFLVH LWV SRZHUV XQGHU VXEVHFWLRQ   RQO\ LI LW LV
VDWLVILHGWKDWWRGRVRZLOOKHOSLWWRGHDOZLWKWKHFUHGLWRUpVDSSOLFDWLRQ



%HIRUHH[HUFLVLQJLWVSRZHUVXQGHUVXEVHFWLRQ  WKHUHOHYDQWFRXUWPXVWJLYH
QRWLFHWRWKHGHEWRUWKDWWKHFRXUWLQWHQGVWRPDNHDUHTXHVWRURUGHU



7KH UHOHYDQW FRXUWPD\ QRW PDNH DGHSDUWPHQWDOLQIRUPDWLRQ UHTXHVW WRWKH
&RPPLVVLRQHUV XQOHVV UHJXODWLRQV DUH LQ IRUFH WKDW KDYH EHHQ PDGH XQGHU
VHFWLRQ  DQG  DQGUHODWHWRWKHXVHRUGLVFORVXUHRIGHEWRULQIRUPDWLRQ
GLVFORVHGE\WKH&RPPLVVLRQHUV



7KH UHOHYDQW FRXUW PD\ GLVFORVH VXFK LQIRUPDWLRQ LQFOXGLQJ LQIRUPDWLRQ
LGHQWLI\LQJ WKH GHEWRU  DV LW FRQVLGHUV QHFHVVDU\ WR DVVLVW WKH UHFLSLHQW RI D
UHTXHVWRURUGHUWRFRPSO\ZLWKWKHUHTXHVWRURUGHU



$GLVFORVXUHXQGHUVXEVHFWLRQ  LVQRWWREHWDNHQWREUHDFKDQ\UHVWULFWLRQRQ
WKHGLVFORVXUHRILQIRUPDWLRQ KRZHYHULPSRVHG 



1RWKLQJLQWKLVVHFWLRQLVWREHWDNHQWRSUHMXGLFHDQ\SRZHUWKDWH[LVWVDSDUW
IURPWKLVVHFWLRQWRUHTXHVWRURUGHUWKHGLVFORVXUHRILQIRUPDWLRQ



'HSDUWPHQWDOLQIRUPDWLRQUHTXHVWV


$ GHSDUWPHQWDO LQIRUPDWLRQ UHTXHVW LV D UHTXHVW IRU WKH GLVFORVXUH RI
LQIRUPDWLRQKHOGE\RURQEHKDOIRIDJRYHUQPHQWGHSDUWPHQW



7KHUHTXHVWLVWREHPDGHWRWKH0LQLVWHURIWKH&URZQRURWKHUSHUVRQZKRLV
LQFKDUJHRIWKHGHSDUWPHQW



,QWKHFDVHRIDUHTXHVWPDGHWRWKHGHVLJQDWHG6HFUHWDU\RI6WDWHWKHGLVFORVXUH
RIVRPHRUDOORIWKHIROORZLQJLQIRUPDWLRQPD\EHUHTXHVWHGu
D WKHIXOOQDPHRIWKHGHEWRU
E WKHDGGUHVVRIWKHGHEWRU
F WKHGDWHRIELUWKRIWKHGHEWRU
G WKHQDWLRQDOLQVXUDQFHQXPEHURIWKHGHEWRU
H SUHVFULEHGLQIRUPDWLRQ

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu(QIRUFHPHQWRIMXGJPHQWVDQGRUGHUV





,QWKHFDVHRIDUHTXHVWPDGHWRWKH&RPPLVVLRQHUVWKHGLVFORVXUHRIVRPHRU
DOORIWKHIROORZLQJLQIRUPDWLRQPD\EHUHTXHVWHGu
D ZKHWKHURUQRWWKHGHEWRULVHPSOR\HG
E WKHQDPHDQGDGGUHVVRIWKHHPSOR\HU LIWKHGHEWRULVHPSOR\HG 
F WKHQDWLRQDOLQVXUDQFHQXPEHURIWKHGHEWRU
G SUHVFULEHGLQIRUPDWLRQ



,QWKHFDVHRIDQ\RWKHUUHTXHVWWKHGLVFORVXUHRISUHVFULEHGLQIRUPDWLRQPD\
EHUHTXHVWHG



,QWKLVVHFWLRQu
qGHVLJQDWHG6HFUHWDU\ RI 6WDWHrPHDQVWKH 6HFUHWDU\ RI 6WDWHGHVLJQDWHG
IRUWKHSXUSRVHRIWKLVVHFWLRQE\UHJXODWLRQV
qJRYHUQPHQWGHSDUWPHQWrGRHVQRWLQFOXGHWKHIROORZLQJu
D DQ\SDUWRIWKH6FRWWLVK$GPLQLVWUDWLRQ
E D1RUWKHUQ,UHODQGGHSDUWPHQW
F WKH1DWLRQDO$VVHPEO\IRU:DOHV
qSUHVFULEHG LQIRUPDWLRQr LQ UHODWLRQ WR D GHSDUWPHQWDO LQIRUPDWLRQ
UHTXHVWPHDQVLQIRUPDWLRQWKDWIDOOVZLWKLQWKHFDWHJRU\RUFDWHJRULHV
RI LQIRUPDWLRQ LI DQ\  SUHVFULEHG E\ UHJXODWLRQV LQ UHODWLRQ WR WKH
GHSDUWPHQWWRZKLFKWKHUHTXHVWUHODWHV



,QIRUPDWLRQRUGHUV


$QLQIRUPDWLRQRUGHULVDQRUGHURIWKHUHOHYDQWFRXUWZKLFKu
D VSHFLILHVDSUHVFULEHGSHUVRQ qWKHLQIRUPDWLRQGLVFORVHUr 
E VSHFLILHV SUHVFULEHG LQIRUPDWLRQ UHODWLQJ WR WKH GHEWRU qWKH UHTXLUHG
LQIRUPDWLRQr DQG
F RUGHUVWKHLQIRUPDWLRQGLVFORVHUWRGLVFORVHWKHUHTXLUHGLQIRUPDWLRQWR
WKHUHOHYDQWFRXUW



,QVXEVHFWLRQ  qSUHVFULEHGrPHDQVSUHVFULEHGLQUHJXODWLRQV



5HJXODWLRQVXQGHUWKLVVHFWLRQPD\EHPDGHE\UHIHUHQFHWRu
D SDUWLFXODUSHUVRQVRUSDUWLFXODUGHVFULSWLRQVRISHUVRQ RUERWK 
E SDUWLFXODU LQIRUPDWLRQ RU SDUWLFXODU GHVFULSWLRQV RI LQIRUPDWLRQ RU
ERWK 



5HJXODWLRQVPD\LQSDUWLFXODUEHPDGHXQGHUWKLVVHFWLRQVRDVHQVXUHWKDWu
D DQLQIRUPDWLRQRUGHUPDGHDJDLQVWDSDUWLFXODUSHUVRQRUDSHUVRQRID
SDUWLFXODUGHVFULSWLRQPD\RUGHUWKDWSHUVRQWRGLVFORVHRQO\SDUWLFXODU
LQIRUPDWLRQRULQIRUPDWLRQRIDSDUWLFXODUGHVFULSWLRQ
E DQ LQIRUPDWLRQ RUGHU WKDW RUGHUV WKH GLVFORVXUH RI SDUWLFXODU
LQIRUPDWLRQ RU LQIRUPDWLRQ RI D SDUWLFXODU GHVFULSWLRQ PD\ RQO\ EH
PDGH DJDLQVW D SDUWLFXODU SHUVRQ RU D SHUVRQ RI D SDUWLFXODU
GHVFULSWLRQ



5HJXODWLRQVXQGHUWKLVVHFWLRQPXVWQRWPDNHSURYLVLRQWKDWZRXOGDOORZWKH
UHOHYDQWFRXUWWRRUGHUu
D WKHGLVFORVXUHRILQIRUPDWLRQE\WKHGHEWRURU
E WKH GLVFORVXUH RI LQIRUPDWLRQ KHOG E\ RU RQ EHKDOI RI D JRYHUQPHQW
GHSDUWPHQW



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu(QIRUFHPHQWRIMXGJPHQWVDQGRUGHUV



5HVSRQGLQJWRDGHSDUWPHQWDOLQIRUPDWLRQUHTXHVW


7KLV VHFWLRQ DSSOLHV LI WKH UHOHYDQW FRXUW PDNHV D GHSDUWPHQWDO LQIRUPDWLRQ
UHTXHVW



7KHUHFLSLHQWRIWKHUHTXHVWPD\GLVFORVHWRWKHUHOHYDQWFRXUWDQ\LQIRUPDWLRQ
ZKHWKHUKHOGE\WKHGHSDUWPHQWRURQLWVEHKDOI WKDWWKHUHFLSLHQWFRQVLGHUV
LVQHFHVVDU\WRFRPSO\ZLWKWKHUHTXHVW



$GLVFORVXUHXQGHUVXEVHFWLRQ  LVQRWWREHWDNHQWREUHDFKDQ\UHVWULFWLRQRQ
WKHGLVFORVXUHRILQIRUPDWLRQ KRZHYHULPSRVHG 



1RWKLQJLQWKLVVHFWLRQLVWREHWDNHQWRSUHMXGLFHDQ\SRZHUWKDWH[LVWVDSDUW
IURPWKLVVHFWLRQWRGLVFORVHLQIRUPDWLRQ



,QIRUPDWLRQRUGHUUHTXLUHGLQIRUPDWLRQQRWKHOGHWF


$Q LQIRUPDWLRQ GLVFORVHU LV QRW WR EH UHJDUGHG DV KDYLQJ EUHDFKHG DQ
LQIRUPDWLRQRUGHUEHFDXVHRIDIDLOXUHWRGLVFORVHVRPHRUDOORIWKHUHTXLUHG
LQIRUPDWLRQLIWKDWIDLOXUHLVIRURQHRIWKHSHUPLWWHGUHDVRQV



7KHVHDUHWKHSHUPLWWHGUHDVRQVu
D WKHLQIRUPDWLRQSURYLGHUGRHVQRWKROGWKHLQIRUPDWLRQ
E WKHLQIRUPDWLRQSURYLGHULVXQDEOHWRDVFHUWDLQZKHWKHUWKHLQIRUPDWLRQ
LVKHOGEHFDXVHRIWKHZD\LQZKLFKWKHLQIRUPDWLRQRUGHULGHQWLILHVWKH
GHEWRU
F WKH GLVFORVXUH RI WKH LQIRUPDWLRQ ZRXOG LQYROYH WKH LQIRUPDWLRQ
GLVFORVHULQXQUHDVRQDEOHHIIRUWRUH[SHQVH



,W LV WR EH SUHVXPHG WKDW D IDLOXUH WR GLVFORVH UHTXLUHG LQIRUPDWLRQ LV IRU D
SHUPLWWHGUHDVRQLIu
D WKH LQIRUPDWLRQ GLVFORVHU JLYHV WKH UHOHYDQW FRXUW D FHUWLILFDWH WKDW
FRPSOLHVZLWKVXEVHFWLRQ  DQG
E WKHUHLVQRHYLGHQFHWKDWWKHIDLOXUHLVQRWIRUDSHUPLWWHGUHDVRQ



7KHFHUWLILFDWHPXVWVWDWHu
D ZKLFKRIWKHUHTXLUHGLQIRUPDWLRQLVQRWEHLQJGLVFORVHG
E ZKDWWKHSHUPLWWHGUHDVRQLVRUSHUPLWWHGUHDVRQVDUHIRUWKHIDLOXUHWR
GLVFORVHWKDWLQIRUPDWLRQ



$Q\ UHIHUHQFH LQ WKLV VHFWLRQ WR WKH LQIRUPDWLRQ GLVFORVHU KROGLQJ RU QRW
KROGLQJLQIRUPDWLRQLQFOXGHVDUHIHUHQFHWRWKHLQIRUPDWLRQEHLQJKHOGRUQRW
EHLQJKHOGRQWKHLQIRUPDWLRQGLVFORVHUpVEHKDOI



8VLQJWKHLQIRUPDWLRQDERXWWKHGHEWRU


7KLVVHFWLRQDSSOLHVLIu
D WKH FUHGLWRU LQ UHODWLRQ WR D MXGJPHQW GHEW PDNHV DQ DSSOLFDWLRQ IRU
LQIRUPDWLRQXQGHUVHFWLRQDQG
E LQIRUPDWLRQ qGHEWRULQIRUPDWLRQr LVGLVFORVHGWRWKHUHOHYDQWFRXUWLQ
FRPSOLDQFHZLWKDUHTXHVWRURUGHUPDGHXQGHUVHFWLRQ



7KHUHOHYDQWFRXUWPD\XVHWKHGHEWRULQIRUPDWLRQIRUWKHSXUSRVHRIPDNLQJ
DQRWKHUUHTXHVWRURUGHUXQGHUVHFWLRQLQUHODWLRQWRWKHGHEWRU



7KH UHOHYDQW FRXUW PD\ XVH WKH GHEWRU LQIRUPDWLRQ IRU WKH SXUSRVH RI
SURYLGLQJWKHFUHGLWRUZLWKLQIRUPDWLRQDERXWZKDWNLQGRIDFWLRQ LIDQ\ LW

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu(QIRUFHPHQWRIMXGJPHQWVDQGRUGHUV



ZRXOGEHDSSURSULDWHWRWDNHLQFRXUW ZKHWKHUWKHUHOHYDQWFRXUWRUDQRWKHU
FRXUW WRUHFRYHUWKHMXGJPHQWGHEW


,IWKHFUHGLWRUWDNHVDQ\DFWLRQLQWKHUHOHYDQWFRXUWWRUHFRYHUWKHMXGJPHQW
GHEW WKH UHOHYDQW FRXUW PD\ XVH WKH GHEWRU LQIRUPDWLRQ LQ FDUU\LQJ RXW
IXQFWLRQVLQUHODWLRQWRWKDWDFWLRQ



,IWKHFUHGLWRUWDNHVDQ\DFWLRQLQDQRWKHUFRXUWWRUHFRYHUWKHMXGJPHQWGHEWu
D WKH UHOHYDQW FRXUW PD\ GLVFORVH WKH GHEWRU LQIRUPDWLRQ WR WKH RWKHU
FRXUWDQG
E WKHRWKHUFRXUWPD\XVHWKDWLQIRUPDWLRQLQFDUU\LQJRXWIXQFWLRQVLQ
UHODWLRQWRWKDWDFWLRQ



'HEWRULQIRUPDWLRQPD\EHXVHGRUGLVFORVHGXQGHUDQ\RIVXEVHFWLRQV  WR
 RQO\LIu
D UHJXODWLRQV DERXW VXFK XVH RU GLVFORVXUH RI LQIRUPDWLRQ DUH LQ IRUFH
DQG
E WKHXVHRUGLVFORVXUHFRPSOLHVZLWKWKRVHUHJXODWLRQV



,QDGGLWLRQLIWKHGHEWRULQIRUPDWLRQZDVGLVFORVHGE\WKH&RPPLVVLRQHUVWKH
LQIRUPDWLRQPD\EHXVHGRUGLVFORVHGXQGHUDQ\RIVXEVHFWLRQV  WR  RQO\
ZLWKWKHFRQVHQWRIWKH&RPPLVVLRQHUV



&RQVHQWIRUWKHSXUSRVHVRIVXEVHFWLRQ  PD\EHJLYHQu
D LQUHODWLRQWRSDUWLFXODUXVHRUDSDUWLFXODUGLVFORVXUHRU
E LQUHODWLRQWRXVHRUDGLVFORVXUHPDGHLQVXFKFLUFXPVWDQFHVDVPD\
EHVSHFLILHGRUGHVFULEHGLQWKHFRQVHQW



7KHXVHRUGLVFORVXUHRILQIRUPDWLRQLQDFFRUGDQFHZLWKWKLVVHFWLRQLVQRWWREH
WDNHQ WR EUHDFK DQ\ UHVWULFWLRQ RQ WKH XVH RU GLVFORVXUH RI LQIRUPDWLRQ
KRZHYHULPSRVHG 



1RWKLQJLQWKLVVHFWLRQLVWREHWDNHQWRSUHMXGLFHDQ\SRZHUWKDWH[LVWVDSDUW
IURPWKLVVHFWLRQWRXVHRUGLVFORVHLQIRUPDWLRQ



2IIHQFHRIXQDXWKRULVHGXVHRUGLVFORVXUH


7KLVVHFWLRQDSSOLHVLIu
D DQ DSSOLFDWLRQ LV PDGH XQGHU VHFWLRQ  LQ UHODWLRQ WR UHFRYHU\ RI D
MXGJPHQWGHEW qWKHUHOHYDQWMXGJPHQWGHEWr 
E DGHSDUWPHQWDOLQIRUPDWLRQUHTXHVWRUDQLQIRUPDWLRQRUGHULVPDGHLQ
FRQVHTXHQFHRIWKDWDSSOLFDWLRQDQG
F LQIRUPDWLRQ qGHEWRULQIRUPDWLRQr LVGLVFORVHGLQDFFRUGDQFHZLWKWKH
UHTXHVWRURUGHU



$SHUVRQWRZKRPWKHGHEWRULQIRUPDWLRQLVGLVFORVHGFRPPLWVDQRIIHQFHLI
KHu
D XVHVRUGLVFORVHVWKHGHEWRULQIRUPDWLRQDQG
E WKHXVHRUGLVFORVXUHLVQRWDXWKRULVHGE\DQ\RIVXEVHFWLRQV  WR  



7KH XVH RU GLVFORVXUH RI WKH GHEWRU LQIRUPDWLRQ LV DXWKRULVHG LI LW LV LQ
DFFRUGDQFHZLWKVHFWLRQ



7KHXVHRUGLVFORVXUHRIWKHGHEWRULQIRUPDWLRQLVDXWKRULVHGLILWLVu
D LQDFFRUGDQFHZLWKDQHQDFWPHQWRURUGHURIFRXUWRU
E IRUWKHSXUSRVHVRIDQ\SURFHHGLQJVEHIRUHDFRXUW



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu(QIRUFHPHQWRIMXGJPHQWVDQGRUGHUV

DQGLWLVLQDFFRUGDQFHZLWKUHJXODWLRQV


7KHXVHRUGLVFORVXUHRIWKHGHEWRULQIRUPDWLRQLVDXWKRULVHGLIWKHLQIRUPDWLRQ
KDVSUHYLRXVO\EHHQODZIXOO\GLVFORVHGWRWKHSXEOLF



7KH XVH RU GLVFORVXUH RI WKH GHEWRU LQIRUPDWLRQ LV DXWKRULVHG LI LW LV LQ
DFFRUGDQFHZLWKUXOHVRIFRXUWWKDWFRPSO\ZLWKUHJXODWLRQVXQGHUVXEVHFWLRQ




5HJXODWLRQV PD\ PDNH SURYLVLRQ DERXW WKH FLUFXPVWDQFHV LI DQ\ LQ ZKLFK
UXOHVRIFRXUWPD\DOORZDFFHVVWRRUWKHVXSSO\RILQIRUPDWLRQGLVFORVHGLQ
DFFRUGDQFHZLWKDGHSDUWPHQWLQIRUPDWLRQUHTXHVWRUDQLQIRUPDWLRQRUGHU



,W LV D GHIHQFH IRU D SHUVRQ FKDUJHG ZLWK DQ RIIHQFH XQGHU VXEVHFWLRQ   WR
SURYHWKDWKHUHDVRQDEO\EHOLHYHGWKDWWKHXVHRUGLVFORVXUHZDVODZIXO



$SHUVRQJXLOW\RIDQRIIHQFHXQGHUVXEVHFWLRQ  LVOLDEOHu
D RQFRQYLFWLRQRQLQGLFWPHQWWRLPSULVRQPHQWIRUDWHUPQRWH[FHHGLQJ
WZR\HDUVWRDILQHRUWRERWK
E RQ VXPPDU\ FRQYLFWLRQ WR LPSULVRQPHQW IRU D WHUP QRW H[FHHGLQJ
WZHOYHPRQWKVWRDILQHQRWH[FHHGLQJWKHVWDWXWRU\PD[LPXPRUWR
ERWK



5HJXODWLRQV


,WLVIRUWKH/RUG&KDQFHOORUWRPDNHLQIRUPDWLRQUHJXODWLRQV



%XW WKH /RUG &KDQFHOORU PD\ PDNH WKH IROORZLQJ UHJXODWLRQV RQO\ ZLWK WKH
DJUHHPHQWRIWKH&RPPLVVLRQHUVu
D UHJXODWLRQVXQGHUVHFWLRQ  G 
E UHJXODWLRQVXQGHUVHFWLRQ  RU  VRIDUDVWKHUHJXODWLRQVUHODWHWR
WKH XVH RU GLVFORVXUH RI GHEWRU LQIRUPDWLRQ GLVFORVHG E\ WKH
&RPPLVVLRQHUV



,QIRUPDWLRQUHJXODWLRQVDUHWREHPDGHE\VWDWXWRU\LQVWUXPHQW



$VWDWXWRU\LQVWUXPHQWFRQWDLQLQJLQIRUPDWLRQUHJXODWLRQVPD\QRWEHPDGH
XQOHVV D GUDIW RI WKH LQVWUXPHQW KDV EHHQ ODLG EHIRUH DQG DSSURYHG E\ D
UHVROXWLRQRIHDFK+RXVHRI3DUOLDPHQW



%XW VXEVHFWLRQ   GRHV QRW DSSO\ LQ WKH FDVH RI D VWDWXWRU\ LQVWUXPHQW WKDW
FRQWDLQVRQO\u
D UHJXODWLRQVXQGHUVHFWLRQRU
E UHJXODWLRQVXQGHUVHFWLRQZKLFKGHVLJQDWHD6HFUHWDU\RI6WDWHIRUWKH
SXUSRVHRIWKDWVHFWLRQ



,QVXFKDFDVHWKHVWDWXWRU\LQVWUXPHQWLVVXEMHFWWRDQQXOPHQWLQSXUVXDQFHRI
DUHVROXWLRQRIHLWKHU+RXVHRI3DUOLDPHQW



,Q WKLV VHFWLRQ qLQIRUPDWLRQ UHJXODWLRQVr PHDQV UHJXODWLRQV XQGHU DQ\ RI
VHFWLRQVWR



,QWHUSUHWDWLRQ


7KLVVHFWLRQDSSOLHVIRUWKHSXUSRVHVRIVHFWLRQVWR



,QWKRVHSURYLVLRQVu

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu(QIRUFHPHQWRIMXGJPHQWVDQGRUGHUV



q&RPPLVVLRQHUVrPHDQVWKH&RPPLVVLRQHUVIRU+HU0DMHVW\pV5HYHQXH
DQG&XVWRPV
qFUHGLWRUrLQUHODWLRQWRDMXGJPHQWGHEWPHDQVu
D WKH SHUVRQ WR ZKRP WKH GHEW LV SD\DEOH ZKHWKHU GLUHFWO\ RU
WKURXJKDQRIILFHURIDQ\FRXUWRUDQRWKHUSHUVRQ 
E ZKHUH WKH GHEW LV SD\DEOH XQGHU DQ DGPLQLVWUDWLRQ RUGHU
ZLWKLQ WKH PHDQLQJ RI 3DUW  RI WKH &RXQW\ &RXUWV $FW 
F  DQ\RQHRIWKHFUHGLWRUVVFKHGXOHGWRWKHRUGHU
qGHEWRUrLQUHODWLRQWRDMXGJPHQWGHEWPHDQVWKHSHUVRQE\ZKRPWKH
GHEWLVSD\DEOH
qGHSDUWPHQWDOLQIRUPDWLRQUHTXHVWrKDVWKHPHDQLQJJLYHQE\VHFWLRQ
qLQIRUPDWLRQrPHDQVLQIRUPDWLRQKHOGLQDQ\IRUP
qLQIRUPDWLRQ GLVFORVHUr LQ UHODWLRQ WR DQ LQIRUPDWLRQ RUGHU KDV WKH
PHDQLQJJLYHQE\VHFWLRQ  D 
qLQIRUPDWLRQRUGHUrKDVWKHPHDQLQJJLYHQE\VHFWLRQ
qMXGJPHQWGHEWrPHDQVHLWKHURIWKHIROORZLQJu
D DVXPZKLFKLVSD\DEOHXQGHUDMXGJPHQWRURUGHUHQIRUFHDEOH
E\WKH+LJK&RXUWRUDFRXQW\FRXUW
E DVXPZKLFKE\YLUWXHRIDQHQDFWPHQWLVUHFRYHUDEOHDVLILW
ZHUHSD\DEOHXQGHUDMXGJPHQWRURUGHURIWKH+LJK&RXUWRURI
DFRXQW\FRXUW LQFOXGLQJDVXPZKLFKLVVRUHFRYHUDEOHEHFDXVH
DFRXUWVRRUGHUV 
qUHTXLUHG LQIRUPDWLRQr LQ UHODWLRQ WR DQ LQIRUPDWLRQ RUGHU KDV WKH
PHDQLQJJLYHQE\VHFWLRQ  E 
qUHOHYDQWFRXUWrLQUHODWLRQWRDQDSSOLFDWLRQXQGHUVHFWLRQPHDQVWKH
FRXUWWRZKLFKWKHDSSOLFDWLRQLVPDGH




$Q\UHIHUHQFHWRLQIRUPDWLRQKHOGRQEHKDOIRIDJRYHUQPHQWGHSDUWPHQWRU
RQEHKDOIRIDQLQIRUPDWLRQGLVFORVHULQFOXGHVDUHIHUHQFHWRDQ\LQIRUPDWLRQ
ZKLFKu
D LVKHOGE\DSHUVRQZKRSURYLGHVVHUYLFHVWRWKHGHSDUWPHQWRUWRWKH
LQIRUPDWLRQGLVFORVHUDQG
E LV KHOG E\ WKDW SHUVRQ LQ FRQQHFWLRQ ZLWK WKH SURYLVLRQ RI WKRVH
VHUYLFHV
$SSOLFDWLRQDQGWUDQVLWLRQDOSURYLVLRQ



6HFWLRQV WR  DSSO\ LQ UHODWLRQWR DQ\ MXGJPHQW GHEW ZKHWKHU LW EHFDPH
SD\DEOHRUUHFRYHUDEOHEHIRUHRUDIWHUWKHFRPPHQFHPHQWRIWKRVHVHFWLRQV



,QUHODWLRQWRDQRIIHQFHFRPPLWWHGEHIRUHWKHFRPPHQFHPHQWRIVHFWLRQ 
RIWKH &ULPLQDO-XVWLFH$FW F  WKHUHIHUHQFHLQVHFWLRQ  E WR
PRQWKVLVWREHUHDGDVDUHIHUHQFHWRPRQWKV



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu'HEWPDQDJHPHQWDQGUHOLHI
&KDSWHUu$GPLQLVWUDWLRQRUGHUV

3$57
'(%70$1$*(0(17$1'5(/,()
&+$37(5
$'0,1,675$7,2125'(56


$GPLQLVWUDWLRQRUGHUV


)RU 3DUW  RI WKH &RXQW\ &RXUWV $FW  F   DGPLQLVWUDWLRQ RUGHUV
VXEVWLWXWHu
q3$57
$'0,1,675$7,2125'(56
$GPLQLVWUDWLRQRUGHUV
$ $GPLQLVWUDWLRQRUGHUV
$QDGPLQLVWUDWLRQRUGHULVDQRUGHUu
D WRZKLFKFHUWDLQGHEWVDUHVFKHGXOHGLQDFFRUGDQFHZLWKVHFWLRQ
&'RU<  RU  
E ZKLFKLPSRVHVWKHUHTXLUHPHQWVSHFLILHGLQVHFWLRQ(RQWKH
GHEWRUDQG
F ZKLFK LPSRVHV WKH UHTXLUHPHQWV VSHFLILHG LQ VHFWLRQV ) WR
,RQFHUWDLQFUHGLWRUV
% 3RZHUWRPDNHRUGHU


$FRXQW\FRXUWPD\PDNHDQDGPLQLVWUDWLRQRUGHULIWKHFRQGLWLRQVLQ
VXEVHFWLRQV  WR  DUHPHW



7KH RUGHU PXVW EH PDGH LQ UHVSHFW RI DQ LQGLYLGXDO ZKR LV D GHEWRU
XQGHUWZRRUPRUHTXDOLI\LQJGHEWV



7KDWLQGLYLGXDO qWKHGHEWRUr PXVWQRWEHDGHEWRUXQGHUDQ\EXVLQHVV
GHEWV



7KHGHEWRUPXVWQRWEHH[FOXGHGXQGHUDQ\RIWKHIROORZLQJu
D WKH$2H[FOXVLRQ
E WKHYROXQWDU\DUUDQJHPHQWH[FOXVLRQ
F WKHEDQNUXSWF\H[FOXVLRQ



7KHGHEWRUPXVWEHXQDEOHWRSD\RQHRUPRUHRIKLVTXDOLI\LQJGHEWV



7KHWRWDODPRXQWRIWKHGHEWRUpVTXDOLI\LQJGHEWVPXVWEHOHVVWKDQRU
WKHVDPHDVWKHSUHVFULEHGPD[LPXP



7KH GHEWRUpV VXUSOXV LQFRPH PXVW EH PRUH WKDQ WKH SUHVFULEHG
PLQLPXP



%HIRUH PDNLQJ DQ DGPLQLVWUDWLRQ RUGHU WKH FRXQW\ FRXUW PXVW KDYH
UHJDUGWRDQ\UHSUHVHQWDWLRQVPDGHu
D E\DQ\SHUVRQDERXWZK\WKHRUGHUVKRXOGQRWEHPDGHRU



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu'HEWPDQDJHPHQWDQGUHOLHI
&KDSWHUu$GPLQLVWUDWLRQRUGHUV

E

E\ D FUHGLWRU XQGHU D GHEW DERXW ZK\ WKH GHEW VKRXOG QRW EH
WDNHQ LQWR DFFRXQW LQ FDOFXODWLQJ WKH WRWDO DPRXQW RI WKH
GHEWRUpVTXDOLI\LQJGHEWV
6FKHGXOLQJGHEWV

& 6FKHGXOLQJGHFODUHGGHEWV


7KLVVHFWLRQDSSOLHVWRDTXDOLI\LQJGHEW qWKHGHFODUHGGHEWr LIu
D DQDGPLQLVWUDWLRQRUGHULVPDGHDQG
E ZKHQ WKH RUGHU LV PDGH WKH GHEW LV WDNHQ LQWR DFFRXQW LQ
FDOFXODWLQJWKHWRWDODPRXQWRIWKHGHEWRUpVTXDOLI\LQJGHEWVIRU
WKHSXUSRVHVRIVHFWLRQ%  



,IWKHGHFODUHGGHEWLVDOUHDG\GXHDWWKHWLPHWKHDGPLQLVWUDWLRQRUGHU
LVPDGHWKHSURSHUFRXQW\FRXUWPXVWVFKHGXOHWKHGHEWWRWKHRUGHU
ZKHQWKHRUGHULVPDGH



,I WKH GHFODUHG GHEW EHFRPHV GXH DIWHU WKH DGPLQLVWUDWLRQ RUGHU LV
PDGHWKHSURSHUFRXQW\FRXUWPXVWVFKHGXOHWKHGHEWWRWKHRUGHULI
WKHGHEWRURUWKHFUHGLWRUXQGHUWKHGHEWDSSOLHVWRWKHFRXUWIRUWKH
GHEWWREHVFKHGXOHG



7KLVVHFWLRQLVVXEMHFWWRVHFWLRQ$*  

' 6FKHGXOLQJQHZGHEWV


7KLVVHFWLRQDSSOLHVWRDTXDOLI\LQJGHEW qWKHQHZGHEWr LIWKHGHEWu
D DULVHVDIWHUDQDGPLQLVWUDWLRQRUGHULVPDGHDQG
E EHFRPHVGXHGXULQJWKHFXUUHQF\RIWKHRUGHU



7KH SURSHU FRXQW\ FRXUW PD\ VFKHGXOH WKH QHZ GHEW WR WKH
DGPLQLVWUDWLRQRUGHULIWKHVHFRQGLWLRQVDUHPHWu
D WKH GHEWRU RU WKH FUHGLWRU XQGHU WKH QHZ GHEW DSSOLHV WR WKH
FRXUWIRUWKHGHEWWREHVFKHGXOHG
E WKHWRWDODPRXQWRIWKHGHEWRUpVTXDOLI\LQJGHEWV LQFOXGLQJWKH
QHZGHEW LVOHVVWKDQRUWKHVDPHDVWKHSUHVFULEHGPD[LPXP
5HTXLUHPHQWVLPSRVHGE\RUGHU

( 5HSD\PHQWUHTXLUHPHQW


$Q DGPLQLVWUDWLRQ RUGHU PXVW GXULQJ WKH FXUUHQF\ RI WKH RUGHU
LPSRVHDUHSD\PHQWUHTXLUHPHQWRQWKHGHEWRU



$UHSD\PHQWUHTXLUHPHQWLVDUHTXLUHPHQWIRUWKHGHEWRUWRUHSD\WKH
VFKHGXOHGGHEWV



7KH UHSD\PHQW UHTXLUHPHQW PD\ SURYLGH IRU WKH GHEWRU WR UHSD\ D
SDUWLFXODUVFKHGXOHGGHEWLQIXOORUWRVRPHRWKHUH[WHQW



7KH UHSD\PHQW UHTXLUHPHQW PD\ SURYLGH IRU WKH GHEWRU WR UHSD\
GLIIHUHQWVFKHGXOHGGHEWVWRGLIIHUHQWH[WHQWV



,Q WKH FDVH RI D QHZ GHEW VFKHGXOHG WR WKH RUGHU LQ DFFRUGDQFH ZLWK
VHFWLRQ ' WKH UHSD\PHQW UHTXLUHPHQW PD\ SURYLGH WKDW QR GXH
UHSD\PHQWLQUHVSHFWRIWKHQHZGHEWLVWREHPDGHXQWLOWKHGHEWRUKDV
PDGHDOOGXHUHSD\PHQWVLQUHVSHFWRIGHFODUHGGHEWV



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu'HEWPDQDJHPHQWDQGUHOLHI
&KDSWHUu$GPLQLVWUDWLRQRUGHUV



7KHUHSD\PHQWUHTXLUHPHQWPXVWSURYLGHWKDWWKHGXHUHSD\PHQWVDUH
WREHPDGHE\LQVWDOPHQWV



,WLVIRUWKHSURSHUFRXQW\FRXUWWRGHFLGHZKHQWKHLQVWDOPHQWVDUHWR
EHPDGH



%XW WKH SURSHU FRXQW\ FRXUW LV WR GHWHUPLQH WKH DPRXQW RI WKH
LQVWDOPHQWVLQDFFRUGDQFHZLWKUHSD\PHQWUHJXODWLRQV



5HSD\PHQW UHJXODWLRQV DUH UHJXODWLRQV ZKLFK PDNH SURYLVLRQ IRU
LQVWDOPHQWV WR EH GHWHUPLQHG E\ UHIHUHQFH WR WKH GHEWRUpV VXUSOXV
LQFRPH



7KHUHSD\PHQWUHTXLUHPHQWPD\SURYLGHWKDWWKHGXHUHSD\PHQWVDUH
WREHPDGHE\RWKHUPHDQV LQFOXGLQJE\RQHRUPRUHOXPSVXPV LQ
DGGLWLRQWRWKHLQVWDOPHQWVUHTXLUHGLQDFFRUGDQFHZLWKVXEVHFWLRQ  



7KHUHSD\PHQWUHTXLUHPHQWPD\LQFOXGHSURYLVLRQLQDGGLWLRQWRDQ\
WKDWLVUHTXLUHGRUSHUPLWWHGE\WKLVVHFWLRQ



,QWKLVVHFWLRQu
qGHFODUHGGHEWrKDVWKHVDPHPHDQLQJDVLQVHFWLRQ& DQGIRU
WKLV SXUSRVH LW GRHV QRW PDWWHU ZKHWKHU D GHFODUHG GHEW LV
VFKHGXOHG WR WKH DGPLQLVWUDWLRQ RUGHU ZKHQ LW LV PDGH RU
DIWHUZDUGV 
qGXH UHSD\PHQWVr PHDQV UHSD\PHQWV ZKLFK WKH UHSD\PHQW
UHTXLUHPHQWUHTXLUHVWKHGHEWRUWRPDNH
qQHZGHEWrKDVWKHVDPHPHDQLQJDVLQVHFWLRQ'

) 3UHVHQWDWLRQRIEDQNUXSWF\SHWLWLRQ


$Q DGPLQLVWUDWLRQ RUGHU PXVW GXULQJ WKH FXUUHQF\ RI WKH RUGHU
LPSRVHWKHIROORZLQJUHTXLUHPHQW



7KHUHTXLUHPHQWLVWKDWQRTXDOLI\LQJFUHGLWRURIWKHGHEWRULVWRSUHVHQW
DEDQNUXSWF\SHWLWLRQDJDLQVWWKHGHEWRULQUHVSHFWRIDTXDOLI\LQJGHEW
XQOHVVWKHFUHGLWRUKDVWKHSHUPLVVLRQRIWKHSURSHUFRXQW\FRXUW



7KH SURSHU FRXQW\ FRXUW PD\ JLYH SHUPLVVLRQ IRU WKH SXUSRVHV RI
VXEVHFWLRQ  VXEMHFWWRVXFKFRQGLWLRQVDVLWWKLQNVILW

* 5HPHGLHVRWKHUWKDQEDQNUXSWF\


$Q DGPLQLVWUDWLRQ RUGHU PXVW GXULQJ WKH FXUUHQF\ RI WKH RUGHU
LPSRVHWKHIROORZLQJUHTXLUHPHQW



7KHUHTXLUHPHQWLVWKDWQRTXDOLI\LQJFUHGLWRURIWKHGHEWRULVWRSXUVXH
DQ\UHPHG\IRUWKHUHFRYHU\RIDTXDOLI\LQJGHEWXQOHVVu
D UHJXODWLRQVXQGHUVXEVHFWLRQ  SURYLGHRWKHUZLVHRU
E WKHFUHGLWRUKDVWKHSHUPLVVLRQRIWKHSURSHUFRXQW\FRXUW



5HJXODWLRQV PD\ VSHFLI\ FODVVHV RI GHEW ZKLFK DUH H[HPSWHG RU
H[HPSWHG IRU VSHFLILHG SXUSRVHV  IURP WKH UHVWULFWLRQ LPSRVHG E\
VXEVHFWLRQ  



7KH SURSHU FRXQW\ FRXUW PD\ JLYH SHUPLVVLRQ IRU WKH SXUSRVHV RI
VXEVHFWLRQ  E VXEMHFWWRVXFKFRQGLWLRQVDVLWWKLQNVILW



7KLV VHFWLRQ GRHV QRW KDYH DQ\ HIIHFW LQ UHODWLRQ WR EDQNUXSWF\
SURFHHGLQJV



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu'HEWPDQDJHPHQWDQGUHOLHI
&KDSWHUu$GPLQLVWUDWLRQRUGHUV

+ &KDUJLQJRILQWHUHVWHWF


$Q DGPLQLVWUDWLRQ RUGHU PXVW GXULQJ WKH FXUUHQF\ RI WKH RUGHU
LPSRVHWKHIROORZLQJUHTXLUHPHQW



7KHUHTXLUHPHQWLVWKDWQRFUHGLWRUXQGHUDVFKHGXOHGGHEWLVWRFKDUJH
DQ\VXPE\ZD\RILQWHUHVWIHHRURWKHUFKDUJHLQUHVSHFWRIWKDWGHEW

, 6WRSSLQJVXSSOLHVRIJDVRUHOHFWULFLW\


$Q DGPLQLVWUDWLRQ RUGHU PXVW GXULQJ WKH FXUUHQF\ RI WKH RUGHU
LPSRVHWKHUHTXLUHPHQWLQVXEVHFWLRQ  



,QUHODWLRQWRWKDWUHTXLUHPHQWDGRPHVWLFXWLOLW\FUHGLWRULVDQ\SHUVRQ
ZKRu
D SURYLGHV WKH GHEWRU ZLWK D VXSSO\ RI PDLQV JDV RU PDLQV
HOHFWULFLW\IRUWKHGHEWRUpVRZQGRPHVWLFSXUSRVHVDQG
E LVDFUHGLWRUXQGHUDTXDOLI\LQJGHEWWKDWUHODWHVWRWKHSURYLVLRQ
RIWKDWVXSSO\



7KHUHTXLUHPHQWLVWKDWQRGRPHVWLFXWLOLW\FUHGLWRULVWRVWRSWKHVXSSO\
RIJDVRUHOHFWULFLW\RUWKHVXSSO\RIDQ\DVVRFLDWHGVHUYLFHVH[FHSWLQ
WKHFDVHVLQVXEVHFWLRQV  WR  



7KHILUVWFDVHLVZKHUHWKHUHDVRQIRUVWRSSLQJDVXSSO\UHODWHVWRWKH
QRQSD\PHQWE\WKHGHEWRURIFKDUJHVLQFXUUHGLQFRQQHFWLRQZLWKWKDW
VXSSO\DIWHUWKHPDNLQJRIWKHDGPLQLVWUDWLRQRUGHU



7KH VHFRQG FDVH LV ZKHUH WKH UHDVRQ IRU VWRSSLQJ D VXSSO\ LV
XQFRQQHFWHG ZLWK WKH QRQSD\PHQW E\ WKH GHEWRU RI DQ\ FKDUJHV
LQFXUUHGLQFRQQHFWLRQZLWKu
D WKDWVXSSO\RU
E DQ\ RWKHU VXSSO\ RI PDLQV JDV RU PDLQV HOHFWULFLW\ RU RI
DVVRFLDWHG VHUYLFHV WKDW LV SURYLGHG E\ WKH GRPHVWLF XWLOLW\
FUHGLWRU



7KH WKLUG FDVH LV ZKHUH WKH SURSHU FRXQW\ FRXUW JLYHV SHUPLVVLRQ WR
VWRSDVXSSO\



7KH SURSHU FRXQW\ FRXUW PD\ JLYH SHUPLVVLRQ IRU WKH SXUSRVHV RI
VXEVHFWLRQ  VXEMHFWWRVXFKFRQGLWLRQVDVLWWKLQNVILW



$ VXSSO\ RI PDLQV JDV LV D VXSSO\ RI WKH NLQG PHQWLRQHG LQ VHFWLRQ
  E RIWKH*DV$FW F  



$ VXSSO\ RI PDLQV HOHFWULFLW\ LV D VXSSO\ RI WKH NLQG PHQWLRQHG LQ
VHFWLRQ  F RIWKH(OHFWULFLW\$FW F  
0DNLQJDQRUGHU

- $SSOLFDWLRQIRUDQRUGHU


$ FRXQW\ FRXUW PD\ PDNH DQ DGPLQLVWUDWLRQ RUGHU RQO\ RQ WKH
DSSOLFDWLRQRIWKHGHEWRU



7KH GHEWRU PD\ PDNH DQ DSSOLFDWLRQ IRU DQ DGPLQLVWUDWLRQ RUGHU
ZKHWKHURUQRWDMXGJPHQWKDVEHHQREWDLQHGDJDLQVWKLPLQUHVSHFWRI
DQ\RIKLVGHEWV



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu'HEWPDQDJHPHQWDQGUHOLHI
&KDSWHUu$GPLQLVWUDWLRQRUGHUV

. 'XUDWLRQ


$ FRXQW\ FRXUW PD\ DW WKH WLPH LW PDNHV DQ DGPLQLVWUDWLRQ RUGHU
VSHFLI\DGD\RQZKLFKWKHRUGHUZLOOFHDVHWRKDYHHIIHFW



7KH FRXUW PD\ QRW VSHFLI\ D GD\ ZKLFK IDOOV DIWHU WKH ODVW GD\ RI WKH
PD[LPXPSHUPLWWHGSHULRG



,IWKHFRXUWVSHFLILHVDGD\XQGHUWKLVVHFWLRQWKHRUGHUFHDVHVWRKDYH
HIIHFWRQWKDWGD\



,IWKHFRXUWGRHVQRWVSHFLI\DGD\XQGHUWKLVVHFWLRQWKHRUGHUFHDVHV
WRKDYHHIIHFWDWWKHHQGRIWKHPD[LPXPSHUPLWWHGSHULRG



7KHPD[LPXPSHUPLWWHGSHULRGLVWKHSHULRGRIILYH\HDUVEHJLQQLQJ
ZLWKWKHGD\RQZKLFKWKHRUGHULVPDGH



7KLVVHFWLRQLVVXEMHFWWRu
D VHFWLRQ6 YDULDWLRQRIGXUDWLRQ 
E VHFWLRQ: HIIHFWRIUHYRFDWLRQ 



7KLV VHFWLRQ LV DOVR VXEMHFW WR WKH IROORZLQJ HIIHFW RI HQIRUFHPHQW
UHVWULFWLRQRUGHURUGHEWUHSD\PHQWSODQRQDGPLQLVWUDWLRQRUGHU u
D VHFWLRQ,RIWKLV$FW
E DQ\SURYLVLRQPDGHLQUHJXODWLRQVE\YLUWXHRIVHFWLRQ  RI
WKH7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FW
(IIHFWVRIRUGHU

/ (IIHFWRQRWKHUGHEWPDQDJHPHQWDUUDQJHPHQWV


7KLVVHFWLRQDSSOLHVLIu
D DQDGPLQLVWUDWLRQRUGHULVPDGHDQG
E LPPHGLDWHO\EHIRUHWKHRUGHULVPDGHRWKHUGHEWPDQDJHPHQW
DUUDQJHPHQWVDUHLQIRUFHLQUHVSHFWRIWKHGHEWRU



7KHRWKHUGHEWPDQDJHPHQWDUUDQJHPHQWVFHDVHWREHLQIRUFHZKHQWKH
DGPLQLVWUDWLRQRUGHULVPDGH



,I WKH SURSHU FRXQW\ FRXUW LV DZDUH RI WKH RWKHU GHEW PDQDJHPHQW
DUUDQJHPHQWVWKHFRXUWPXVWJLYHWKHUHOHYDQWDXWKRULW\QRWLFHWKDWWKH
RUGHUKDVEHHQPDGH



,Q D FDVH ZKHUH WKH SURSHU FRXQW\ FRXUW LV DZDUH RI RWKHU GHEW
PDQDJHPHQWDUUDQJHPHQWVDWWKHWLPHLWPDNHVWKHRUGHULWPXVWJLYH
WKHQRWLFHDVVRRQDVSUDFWLFDEOHDIWHUPDNLQJWKHRUGHU



,Q D FDVH ZKHUH WKH SURSHU FRXQW\ FRXUW EHFRPHV DZDUH RI WKRVH
DUUDQJHPHQWVDIWHULWPDNHVWKHRUGHULWPXVWJLYHWKHQRWLFHDVVRRQDV
SUDFWLFDEOHDIWHUEHFRPLQJDZDUHRIWKHP



q2WKHUGHEWPDQDJHPHQWDUUDQJHPHQWVrPHDQVDQ\RIWKHIROORZLQJu
D DQHQIRUFHPHQWUHVWULFWLRQRUGHUXQGHU3DUW$RIWKLV$FW
E DGHEWUHOLHIRUGHUXQGHU3DUW$RIWKH,QVROYHQF\$FW
F D GHEW UHSD\PHQW SODQ DUUDQJHG LQ DFFRUGDQFH ZLWK D GHEW
PDQDJHPHQWVFKHPHWKDWLVDSSURYHGXQGHU&KDSWHURI3DUW
RIWKH7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FW

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu'HEWPDQDJHPHQWDQGUHOLHI
&KDSWHUu$GPLQLVWUDWLRQRUGHUV





q7KHUHOHYDQWDXWKRULW\rPHDQVu
D LQ UHODWLRQ WR DQ HQIRUFHPHQW UHVWULFWLRQ RUGHU WKH SURSHU
FRXQW\FRXUW ZLWKLQWKHPHDQLQJRI3DUW$ 
E LQUHODWLRQWRDGHEWUHOLHIRUGHUWKHRIILFLDOUHFHLYHU
F LQ UHODWLRQWR D GHEW UHSD\PHQWSODQ WKH RSHUDWRURIWKH GHEW
PDQDJHPHQW VFKHPH LQ DFFRUGDQFH ZLWK ZKLFK WKH SODQ LV
DUUDQJHG



)RU WKH SXUSRVHV RIWKLVVHFWLRQD GHEWUHOLHIRUGHU LVqLQ IRUFHrLIWKH
PRUDWRULXP DSSOLFDEOH WR WKH RUGHU XQGHU VHFWLRQ * RI WKH
,QVROYHQF\$FWKDVQRW\HWHQGHG

0 'XW\WRSURYLGHLQIRUPDWLRQ


7KLVVHFWLRQDSSOLHVLIDQGIRUDVORQJDVDQDGPLQLVWUDWLRQRUGHUKDV
HIIHFWLQUHVSHFWRIDGHEWRU



7KH GHEWRU PXVW DW WKH SUHVFULEHG WLPHV SURYLGH WKH SURSHU FRXQW\
FRXUWZLWKSDUWLFXODUVRIKLVu
D HDUQLQJV
E LQFRPH
F DVVHWVDQG
G RXWJRLQJV



7KHGHEWRUPXVWSURYLGHSDUWLFXODUVRIWKRVHPDWWHUVu
D DVWKHPDWWHUVDUHDWWKHWLPHWKHSDUWLFXODUVDUHSURYLGHGDQG
E DVWKHGHEWRUH[SHFWVWKHPDWWHUVWREHDWVXFKWLPHVLQWKHIXWXUH
DVDUHSUHVFULEHG



,IWKHGHEWRULQWHQGVWRGLVSRVHRIDQ\RIKLVSURSHUW\KHPXVWZLWKLQ
WKHSUHVFULEHGSHULRGSURYLGHWKHSURSHUFRXQW\FRXUWZLWKSDUWLFXODUV
RIWKHIROORZLQJPDWWHUVu
D WKHSURSHUW\KHLQWHQGVWRGLVSRVHRI
E WKH FRQVLGHUDWLRQ LI DQ\  KH H[SHFWV ZLOO EH JLYHQ IRU WKH
GLVSRVDO
F VXFKRWKHUPDWWHUVDVPD\EHSUHVFULEHG
G VXFKRWKHUPDWWHUVDVWKHFRXUWPD\VSHFLI\



%XWVXEVHFWLRQ  GRHVQRWDSSO\LIWKHGLVSRVDOLVRIu
D JRRGVWKDWDUHH[HPSWJRRGVIRUWKHSXUSRVHVRI6FKHGXOHWR
WKH7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FWRU
E SUHVFULEHGSURSHUW\



7KHGXW\XQGHUVXEVHFWLRQ  WRSURYLGHWKHSURSHUFRXQW\FRXUWZLWK
SDUWLFXODUV RI D SURSRVHG GLVSRVDO RI SURSHUW\ DSSOLHV ZKHWKHU WKH
GHEWRULVWKHVROHRZQHURURQHRIVHYHUDORZQHUVRIWKHSURSHUW\



,Q DQ\ SURYLVLRQ RI WKLV VHFWLRQ qSUHVFULEHGr PHDQV SUHVFULEHG LQ
UHJXODWLRQVIRUWKHSXUSRVHVRIWKDWSURYLVLRQ

1 2IIHQFHLILQIRUPDWLRQQRWSURYLGHG


$SHUVRQFRPPLWVDQRIIHQFHLIKHIDLOVWRFRPSO\ZLWKu
D VHFWLRQ0  DQG  RU
E VHFWLRQ0  



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu'HEWPDQDJHPHQWDQGUHOLHI
&KDSWHUu$GPLQLVWUDWLRQRUGHUV



$SHUVRQZKRFRPPLWVDQRIIHQFHXQGHUVXEVHFWLRQ  PD\EHRUGHUHG
E\DMXGJHRIWKHSURSHUFRXQW\FRXUWWRSD\DILQHRIQRWPRUHWKDQ
RUWREHLPSULVRQHGIRUQRWPRUHWKDQGD\V



:KHUHXQGHUVXEVHFWLRQ  DSHUVRQLVRUGHUHGWREHLPSULVRQHGE\D
MXGJHRIWKHSURSHUFRXQW\FRXUWWKHMXGJHPD\DWDQ\WLPHu
D UHYRNHWKHRUGHUDQG
E LIWKHSHUVRQLVDOUHDG\LQFXVWRG\RUGHUKLVGLVFKDUJH



6HFWLRQRIWKH&RXQW\&RXUWV$FW F   HQIRUFHPHQWRIILQHV
DSSOLHVWRSD\PHQWRIDILQHLPSRVHGXQGHUVXEVHFWLRQ  



)RUWKHSXUSRVHVRIVHFWLRQRIWKH$GPLQLVWUDWLRQRI-XVWLFH$FW
F   DSSHDO LQ FDVHV RI FRQWHPSW RI FRXUW  VXEVHFWLRQ   LV WR EH
WUHDWHGDVDQHQDFWPHQWHQDEOLQJDFRXQW\FRXUWWRGHDOZLWKDQRIIHQFH
XQGHUVXEVHFWLRQ  DVLILWZHUHDFRQWHPSWRIFRXUW



$ GLVWULFWMXGJHDVVLVWDQW GLVWULFWMXGJHRUGHSXW\GLVWULFWMXGJHVKDOO
KDYHWKHVDPHSRZHUVXQGHUWKLVVHFWLRQDVDMXGJHRIDFRXQW\FRXUW

2 ([LVWLQJFRXQW\FRXUWSURFHHGLQJVWREHVWD\HG


7KLVVHFWLRQDSSOLHVLIWKHVHFRQGLWLRQVDUHPHWu
D DQDGPLQLVWUDWLRQRUGHULVPDGH
E SURFHHGLQJV LQ D FRXQW\ FRXUW RWKHU WKDQ EDQNUXSWF\
SURFHHGLQJV  DUH SHQGLQJ DJDLQVW WKH GHEWRU LQ UHVSHFW RI D
TXDOLI\LQJGHEW
F E\ YLUWXH RI D UHTXLUHPHQW LQFOXGHG LQ WKH RUGHU E\ YLUWXH RI
VHFWLRQ * WKH FUHGLWRU XQGHU WKH TXDOLI\LQJ GHEW LV QRW
HQWLWOHGWRFRQWLQXHWKHSURFHHGLQJVLQUHVSHFWRIWKHGHEW
G WKHFRXQW\FRXUWUHFHLYHVQRWLFHRIWKHDGPLQLVWUDWLRQRUGHU



7KHFRXQW\FRXUWPXVWVWD\WKHSURFHHGLQJV



7KHFRXUWPD\DOORZFRVWVDOUHDG\LQFXUUHGE\WKHFUHGLWRU



,IWKHFRXUWDOORZVVXFKFRVWVLWPD\RQDSSOLFDWLRQRURILWVPRWLRQDGG
WKHPu
D WRWKHGHEWRU
E LIWKHGHEWLVDVFKHGXOHGGHEWWRWKHDPRXQWVFKHGXOHGWRWKH
RUGHULQUHVSHFWRIWKHGHEW



%XWWKHFRXUWPD\QRWDGGWKHFRVWVXQGHUVXEVHFWLRQ  E LIWKHFRXUW
LVXQGHUDGXW\XQGHUVHFWLRQ8  E WRUHYRNHWKHRUGHUEHFDXVH
WKHWRWDODPRXQWRIWKHGHEWRUpVTXDOLI\LQJGHEWV LQFOXGLQJWKHFRVWV
LVPRUHWKDQWKHSUHVFULEHGPD[LPXP

3 $SSURSULDWLRQRIPRQH\SDLG
0RQH\ SDLG LQWR FRXUW XQGHU DQ DGPLQLVWUDWLRQ RUGHU LV WR EH
DSSURSULDWHGu
D ILUVWLQ VDWLVIDFWLRQ RI WKH FRVWVRIDGPLQLVWUDWLRQ ZKLFKPXVW
QRWH[FHHGSHQFHLQWKHSRXQGRQWKHWRWDODPRXQWVRIWKH
VFKHGXOHGGHEWV DQG
E WKHQLQOLTXLGDWLRQRIGHEWV



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu'HEWPDQDJHPHQWDQGUHOLHI
&KDSWHUu$GPLQLVWUDWLRQRUGHUV

4 'LVFKDUJHIURPGHEWV


,IWKHGHEWRUUHSD\VDVFKHGXOHGGHEWWRWKHH[WHQWSURYLGHGIRUE\WKH
DGPLQLVWUDWLRQRUGHUWKHSURSHUFRXQW\FRXUWPXVWu
D RUGHUWKDWWKHGHEWRULVGLVFKDUJHGIURPWKHGHEWDQG
E GHVFKHGXOHWKHGHEW



,IWKHGHEWRUUHSD\VDOORIWKHVFKHGXOHGGHEWVWRWKHH[WHQWSURYLGHGIRU
E\WKHDGPLQLVWUDWLRQRUGHUWKHSURSHUFRXQW\FRXUWPXVWUHYRNHWKH
RUGHU



6XEVHFWLRQV   DQG   DSSO\ WR DOO VFKHGXOHG GHEWV LQFOXGLQJ DQ\
ZKLFKXQGHUWKHDGPLQLVWUDWLRQRUGHUDUHWREHUHSDLGRWKHUWKDQWR
WKHLUIXOOH[WHQW
9DULDWLRQ

5 9DULDWLRQ


7KHSURSHUFRXQW\FRXUWPD\YDU\DQDGPLQLVWUDWLRQRUGHU



7KHSRZHUXQGHUWKLVVHFWLRQLVH[HUFLVDEOHu
D RQWKHDSSOLFDWLRQRIWKHGHEWRU
E RQWKHDSSOLFDWLRQRIDTXDOLI\LQJFUHGLWRU
F RIWKHFRXUWpVRZQPRWLRQ

6 9DULDWLRQRIGXUDWLRQ


7KH SRZHU XQGHU VHFWLRQ 5 LQFOXGHV SRZHU WR YDU\ DQ
DGPLQLVWUDWLRQRUGHUVRDVWRVSHFLI\DGD\RU LIDGD\KDVDOUHDG\EHHQ
VSHFLILHG XQGHU VHFWLRQ . RU WKLV VXEVHFWLRQ  D GLIIHUHQW GD\ RQ
ZKLFKWKHRUGHUZLOOFHDVHWRKDYHHIIHFW



%XWWKHQHZWHUPLQDWLRQGD\PXVWIDOORQRUEHIRUHWKHODVWGD\RIWKH
PD[LPXPSHUPLWWHGSHULRG



,I WKH SURSHU FRXQW\FRXUW YDULHV DQ DGPLQLVWUDWLRQXQGHU VXEVHFWLRQ
 WKHRUGHUFHDVHVWRKDYHHIIHFWRQWKHQHZWHUPLQDWLRQGD\



,QWKLVVHFWLRQu
D qQHZWHUPLQDWLRQGD\rPHDQVWKHGD\RQZKLFKWKHRUGHUZLOO
FHDVH WR KDYH HIIHFW LQ DFFRUGDQFH ZLWK WKH YDULDWLRQ XQGHU
VXEVHFWLRQ  
E qPD[LPXP SHUPLWWHG SHULRGr PHDQV WKH SHULRG RI ILYH \HDUV
EHJLQQLQJ ZLWK WKH GD\ RQ ZKLFK WKH RUGHU ZDV RULJLQDOO\
PDGH



7KLVVHFWLRQLVVXEMHFWWRVHFWLRQ: HIIHFWRIUHYRFDWLRQ 

7 'HVFKHGXOLQJGHEWV


7KH SRZHU XQGHU VHFWLRQ 5 LQFOXGHV SRZHU WR YDU\ DQ
DGPLQLVWUDWLRQRUGHUE\GHVFKHGXOLQJDGHEW



%XW WKH GHEW PD\ EH GHVFKHGXOHG RQO\ LI LW DSSHDUV WR WKH SURSHU
FRXQW\FRXUWWKDWLWLVMXVWDQGHTXLWDEOHWRGRVR



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu'HEWPDQDJHPHQWDQGUHOLHI
&KDSWHUu$GPLQLVWUDWLRQRUGHUV

5HYRFDWLRQ
8 'XW\WRUHYRNHRUGHU


7KHSURSHUFRXQW\FRXUWPXVWUHYRNHDQDGPLQLVWUDWLRQRUGHULQHLWKHU
RIWKHVHFDVHVu
D ZKHUHLWEHFRPHVDSSDUHQWWKDWDWWKHWLPHWKHRUGHUZDVPDGH
WKHFRQGLWLRQLQVXEVHFWLRQ%  ZDVQRWPHW GHEWRULQIDFW
GLGQRWKDYHWZRRUPRUHTXDOLI\LQJGHEWV 
E ZKHUH WKH GHEWRU LV QR ORQJHU D GHEWRU XQGHU DQ\ TXDOLI\LQJ
GHEWV



7KHSURSHUFRXQW\FRXUWPXVWUHYRNHDQDGPLQLVWUDWLRQRUGHULQHLWKHU
RIWKHVHFDVHVu
D ZKHUHLWEHFRPHVDSSDUHQWWKDWDWWKHWLPHWKHRUGHUZDVPDGH
WKHFRQGLWLRQLQVXEVHFWLRQ%  ZDVQRWPHW GHEWRULQIDFW
KDGEXVLQHVVGHEW DQGKHLVVWLOODGHEWRUXQGHUWKHEXVLQHVV
GHEWRUDQ\RIWKHEXVLQHVVGHEWVLQTXHVWLRQ
E ZKHUH WKH GHEWRU VXEVHTXHQWO\ EHFRPHV D GHEWRU XQGHU D
EXVLQHVVGHEWDQGKHLVVWLOODGHEWRUXQGHUWKDWGHEW



7KHSURSHUFRXQW\FRXUWPXVWUHYRNHDQDGPLQLVWUDWLRQRUGHUZKHUHLW
EHFRPHVDSSDUHQWWKDWDWWKHWLPHWKHRUGHUZDVPDGHWKHFRQGLWLRQ
LQ VHFWLRQ %   ZDV QRW PHW GHEWRU LQ IDFW H[FOXGHG XQGHU $2
YROXQWDU\DUUDQJHPHQWRUEDQNUXSWF\H[FOXVLRQ 



7KHSURSHUFRXQW\FRXUWPXVWUHYRNHDQDGPLQLVWUDWLRQRUGHUZKHUH
DIWHUWKHRUGHULVPDGHu
D WKHGHEWRUEHFRPHVH[FOXGHGXQGHUWKHYROXQWDU\DUUDQJHPHQW
H[FOXVLRQRU
E D EDQNUXSWF\ RUGHU LV PDGH DJDLQVW WKH GHEWRU DQG LV VWLOO LQ
IRUFH



7KHSURSHUFRXQW\FRXUWPXVWUHYRNHDQDGPLQLVWUDWLRQRUGHULQHLWKHU
RIWKHVHFDVHVu
D ZKHUHLWEHFRPHVDSSDUHQWWKDWDWWKHWLPHWKHRUGHUZDVPDGH
WKHFRQGLWLRQLQVHFWLRQ%  ZDVQRWPHW GHEWRULQIDFWDEOH
WRSD\TXDOLI\LQJGHEWV 
E ZKHUHWKHGHEWRULVQRZDEOHWRSD\DOORIKLVTXDOLI\LQJGHEWV



7KHSURSHUFRXQW\FRXUWPXVWUHYRNHDQDGPLQLVWUDWLRQRUGHULQHLWKHU
RIWKHVHFDVHVu
D ZKHUHLWEHFRPHVDSSDUHQWWKDWDWWKHWLPHWKHRUGHUZDVPDGH
WKH FRQGLWLRQ LQ VHFWLRQ %   ZDV QRW PHW GHEWRUpV
TXDOLI\LQJGHEWVLQIDFWPRUHWKDQSUHVFULEHGPD[LPXP 
E ZKHUHWKHWRWDODPRXQWRIWKHGHEWRUpVTXDOLI\LQJGHEWVLVQRZ
PRUHWKDQWKHSUHVFULEHGPD[LPXP



7KHSURSHUFRXQW\FRXUWPXVWUHYRNHDQDGPLQLVWUDWLRQRUGHULQHLWKHU
RIWKHVHFDVHVu
D ZKHUHLWEHFRPHVDSSDUHQWWKDWDWWKHWLPHWKHRUGHUZDVPDGH
WKHFRQGLWLRQLQVHFWLRQ%  ZDVQRWPHW GHEWRUpVVXUSOXV
LQFRPH LQ IDFW OHVV WKDQ RU WKH VDPH DV WKH SUHVFULEHG
PLQLPXP 
E ZKHUHWKHGHEWRUpVVXUSOXVLQFRPHLVQRZOHVVWKDQRUWKHVDPH
DVWKHSUHVFULEHGPLQLPXP

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu'HEWPDQDJHPHQWDQGUHOLHI
&KDSWHUu$GPLQLVWUDWLRQRUGHUV



9 3RZHUWRUHYRNHRUGHU


7KH SURSHU FRXQW\ FRXUW PD\ UHYRNH DQ DGPLQLVWUDWLRQ RUGHU LQ DQ\
FDVHZKHUHWKHUHLVQRGXW\XQGHUWKLV3DUWWRUHYRNHLW



7KH SRZHU RI UHYRFDWLRQ XQGHU WKLV VHFWLRQ PD\ LQ SDUWLFXODU EH
H[HUFLVHGLQDQ\RIWKHIROORZLQJFDVHVu
D ZKHUH WKH GHEWRU KDV IDLOHG WR PDNH WZR SD\PHQWV ZKHWKHU
FRQVHFXWLYHRUQRW UHTXLUHGE\WKHRUGHU
E ZKHUHWKHGHEWRUKDVIDLOHGWRSURYLGHWKHSURSHUFRXQW\FRXUW
ZLWKWKHSDUWLFXODUVUHTXLUHGE\u
L VHFWLRQ0  DQG  RU
LL VHFWLRQ0  



7KHSRZHURIUHYRFDWLRQXQGHUWKLVVHFWLRQLVH[HUFLVDEOHu
D RQWKHDSSOLFDWLRQRIWKHGHEWRU
E RQWKHDSSOLFDWLRQRIDTXDOLI\LQJFUHGLWRU
F RIWKHFRXUWpVRZQPRWLRQ

: (IIHFWRIUHYRFDWLRQ


7KLVVHFWLRQDSSOLHVLIXQGHUDQ\GXW\RUSRZHULQWKLV3DUWWKHSURSHU
FRXQW\FRXUWUHYRNHVDQDGPLQLVWUDWLRQRUGHU



7KH RUGHU FHDVHV WR KDYH HIIHFW LQ DFFRUGDQFH ZLWK WKH WHUPV RI WKH
UHYRFDWLRQ
1RWLILFDWLRQRIFHUWDLQHYHQWV

; 1RWLFHZKHQRUGHUPDGHYDULHGUHYRNHGHWF


,I D QRWLILDEOH HYHQWRFFXUVLQUHODWLRQWRDQDGPLQLVWUDWLRQRUGHUWKH
SURSHUFRXQW\FRXUWPXVWVHQGQRWLFHRIWKHHYHQWWRWKHFUHGLWRUXQGHU
HYHU\VFKHGXOHGGHEW



7KHUHLVDQRWLILDEOHHYHQWLQDQ\RIWKHIROORZLQJFDVHVu
D ZKHQWKHDGPLQLVWUDWLRQRUGHULVPDGH
E ZKHQ D GHEW LV VFKHGXOHG WR WKH DGPLQLVWUDWLRQ RUGHU DW DQ\
WLPHDIWHUWKHPDNLQJRIWKHRUGHU
F ZKHQWKHDGPLQLVWUDWLRQRUGHULVYDULHG
G ZKHQWKHDGPLQLVWUDWLRQRUGHULVUHYRNHG
H ZKHQWKHSURSHUFRXQW\FRXUWLVJLYHQQRWLFHXQGHUDQ\RIWKH
SURYLVLRQV OLVWHG LQ VHFWLRQ .   HIIHFW RI HQIRUFHPHQW
UHVWULFWLRQ RUGHU RU GHEW UHSD\PHQW SODQ RQ DGPLQLVWUDWLRQ
RUGHU 
7RWDODPRXQWRITXDOLI\LQJGHEWVQRWSURSHUO\FDOFXODWHG

< )DLOXUHWRWDNHDFFRXQWRIDOOTXDOLI\LQJGHEWV


7KLVVHFWLRQDSSOLHVLIu
D DQDGPLQLVWUDWLRQRUGHUKDVEHHQPDGHEXW
E LW EHFRPHV DSSDUHQW WKDW WKH WRWDO DPRXQW RI WKH GHEWRUpV
TXDOLI\LQJGHEWVZDVQRWSURSHUO\FDOFXODWHGIRUWKHSXUSRVHVRI
VHFWLRQ%  EHFDXVHRIDQXQGHFODUHGGHEW



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu'HEWPDQDJHPHQWDQGUHOLHI
&KDSWHUu$GPLQLVWUDWLRQRUGHUV



$GHEWLVXQGHFODUHGLILWRXJKWWRKDYHEHHQEXWZDVQRWWDNHQLQWR
DFFRXQWLQWKHFDOFXODWLRQIRUWKHSXUSRVHVRIVHFWLRQ%  



,IWKHVHFRQGLWLRQVDUHPHWu
D WKH XQGHFODUHG GHEW LV GXH ZKHWKHU LW EHFDPH GXH EHIRUH RU
DIWHUWKHPDNLQJRIWKHRUGHU 
E WKH WRWDO GHEW LV OHVV WKDQ RU WKH VDPH DV WKH SUHVFULEHG
PD[LPXP
WKH SURSHU FRXQW\ FRXUW PXVW VFKHGXOH WKH XQGHFODUHG GHEW WR WKH
RUGHU



,IWKHVHFRQGLWLRQVDUHPHWu
D WKHXQGHFODUHGGHEWLVQRWGXH
E WKH WRWDO GHEW LV OHVV WKDQ RU WKH VDPH DV WKH SUHVFULEHG
PD[LPXP
WKHSURSHUFRXQW\FRXUWPXVWVFKHGXOHWKHXQGHFODUHGGHEWWRWKHRUGHU
ZKHQWKHGHEWEHFRPHVGXH



,I WKH WRWDO GHEW LV PRUH WKDQ WKH SUHVFULEHG PD[LPXP WKH SURSHU
FRXQW\FRXUWPXVWUHYRNHWKHDGPLQLVWUDWLRQRUGHU ZKHWKHURUQRWWKH
XQGHFODUHGGHEWLVGXH 



,Q WKLV VHFWLRQ qWRWDO GHEWr PHDQV WKH WRWDO DPRXQW RI WKH GHEWRUpV
TXDOLI\LQJGHEWV LQFOXGLQJWKHXQGHFODUHGGHEW 



6XEVHFWLRQV  DQG  DUHVXEMHFWWRVHFWLRQ$*  
,QWHUSUHWDWLRQ

= ,QWURGXFWLRQ
6HFWLRQV$$WR$+DSSO\IRUWKHSXUSRVHVRIWKLV3DUW
$$0DLQGHILQLWLRQV


,QWKLV3DUWu
qDGPLQLVWUDWLRQRUGHUrKDVWKHPHDQLQJJLYHQE\VHFWLRQ$
qGHEWRUrKDVWKHPHDQLQJJLYHQE\VHFWLRQ%
qSUHVFULEHG PD[LPXPr PHDQV WKH DPRXQW SUHVFULEHG LQ
UHJXODWLRQVIRUWKHSXUSRVHVRIVHFWLRQ%  
qSUHVFULEHG PLQLPXPr PHDQV WKH DPRXQW SUHVFULEHG LQ
UHJXODWLRQVIRUWKHSXUSRVHVRIVHFWLRQ%  
qTXDOLI\LQJFUHGLWRUrPHDQVDFUHGLWRUXQGHUDTXDOLI\LQJGHEW



5HIHUHQFHVWRWKHFXUUHQF\RIDQDGPLQLVWUDWLRQRUGHUDUHUHIHUHQFHVWR
WKHSHULRGZKLFKu
D EHJLQVZKHQWKHRUGHUILUVWKDVHIIHFWDQG
E HQGVZKHQWKHRUGHUFHDVHVWRKDYHHIIHFW



,QUHODWLRQWRDQDGPLQLVWUDWLRQRUGHUUHIHUHQFHVWRWKHSURSHUFRXQW\
FRXUWDUHUHIHUHQFHVWRWKHFRXQW\FRXUWWKDWPDGHWKHRUGHU



%XWWKDWLVVXEMHFWWRUXOHVRIFRXUWDVWRWKHYHQXHIRUDQGWUDQVIHURI
SURFHHGLQJVLQFRXQW\FRXUWV

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu'HEWPDQDJHPHQWDQGUHOLHI
&KDSWHUu$GPLQLVWUDWLRQRUGHUV



$%([SUHVVLRQVUHODWLQJWRGHEWV


$OOGHEWVDUHTXDOLI\LQJGHEWVH[FHSWIRUWKHIROORZLQJu
D DQ\GHEWVHFXUHGDJDLQVWDQDVVHW
E DQ\GHEWRIDGHVFULSWLRQVSHFLILHGLQUHJXODWLRQV



$EXVLQHVVGHEWLVDQ\GHEW ZKHWKHURUQRWDTXDOLI\LQJGHEW ZKLFKLV
LQFXUUHGE\DSHUVRQLQWKHFRXUVHRIDEXVLQHVV



2QO\GHEWVWKDWKDYHDOUHDG\DULVHQDUHLQFOXGHGLQUHIHUHQFHVWRGHEWV
DQGDFFRUGLQJO\VXFKUHIHUHQFHVGRQRWLQFOXGHDQ\GHEWWKDWZLOODULVH
RQO\RQWKHKDSSHQLQJRIVRPHIXWXUHFRQWLQJHQF\

$&

,QDELOLW\WRSD\GHEWV



,Q D FDVH ZKHUH DQ LQGLYLGXDO LV WKH GHEWRU XQGHU D GHEW WKDW LV
UHSD\DEOHE\DVLQJOHSD\PHQWWKHGHEWRULVWREHUHJDUGHGDVXQDEOH
WRSD\WKHGHEWRQO\LIu
D WKHGHEWKDVEHFRPHGXH
E WKHGHEWRUKDVIDLOHGWRPDNHWKHVLQJOHSD\PHQWDQG
F WKHGHEWRULVXQDEOHWRPDNHWKDWSD\PHQW



,Q D FDVH ZKHUH DQ LQGLYLGXDO LV WKH GHEWRU XQGHU D GHEW WKDW LV
UHSD\DEOH E\ D QXPEHU RI SD\PHQWV WKH GHEWRU LV WR EH UHJDUGHG DV
XQDEOHWRSD\WKHGHEWRQO\LIu
D WKHGHEWKDVEHFRPHGXH
E WKHGHEWRUKDVIDLOHGWRPDNHRQHRUPRUHRIWKHSD\PHQWVDQG
F WKHGHEWRULVXQDEOHWRPDNHDOORIWKHPLVVHGSD\PHQWV

$'

&DOFXODWLQJWKHGHEWRUpVTXDOLI\LQJGHEWV



7KH WRWDODPRXQWRI DGHEWRUpVTXDOLI\LQJ GHEWV LVWREHFDOFXODWHG LQ
DFFRUGDQFHZLWKVXEVHFWLRQV  DQG  



$OO RI WKH GHEWRUpV TXDOLI\LQJ GHEWV ZKLFK KDYH DULVHQ EHIRUH WKH
FDOFXODWLRQ PXVW EH WDNHQ LQWR DFFRXQW ZKHWKHU RU QRW WKH GHEWV DUH
DOUHDG\GXHDWWKHWLPHRIWKHFDOFXODWLRQ 



5HJXODWLRQVPXVWPDNHIXUWKHUSURYLVLRQDERXWKRZWKHWRWDODPRXQW
RIDGHEWRUpVTXDOLI\LQJGHEWVLVWREHFDOFXODWHG



5HJXODWLRQV PD\ PDNH SURYLVLRQ DERXW KRZ WKH DPRXQW RI DQ\
SDUWLFXODUTXDOLI\LQJGHEWLVWREHFDOFXODWHG



7KDW LQFOXGHV WKH FDOFXODWLRQ RI WKH DPRXQW RI D GHEW IRU WKHVH
SXUSRVHVu
D FDOFXODWLQJWKHWRWDODPRXQWRIWKHGHEWRUpVTXDOLI\LQJGHEWV
E VFKHGXOLQJWKHGHEWWRDQDGPLQLVWUDWLRQRUGHU

$(

&DOFXODWLQJWKHGHEWRUpVVXUSOXVLQFRPH



7KH GHEWRUpV VXUSOXV LQFRPH LV WR EH FDOFXODWHG LQ DFFRUGDQFH ZLWK
UHJXODWLRQV



5HJXODWLRQVXQGHUWKLVVHFWLRQPXVWLQSDUWLFXODUPDNHWKHIROORZLQJ
SURYLVLRQu
D SURYLVLRQDERXWZKDWLVVXUSOXVLQFRPH



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu'HEWPDQDJHPHQWDQGUHOLHI
&KDSWHUu$GPLQLVWUDWLRQRUGHUV

E


$)

SURYLVLRQDERXWWKHSHULRGE\UHIHUHQFHWRZKLFKWKHGHEWRUpV
VXUSOXVLQFRPHLVWREHFDOFXODWHG

5HJXODWLRQV XQGHU WKLV VHFWLRQ PD\ LQ SDUWLFXODU SURYLGH IRU WKH
GHEWRUpV DVVHWV WR EH WDNHQ DFFRXQW RI ZKHQ FDOFXODWLQJ KLV VXUSOXV
LQFRPH
'HEWVEHFRPLQJGXH



$ GHEWWKDWLV UHSD\DEOHE\ D VLQJOHSD\PHQW EHFRPHVGXHZKHQWKH
WLPHIRUPDNLQJWKDWSD\PHQWLVUHDFKHG



$GHEWWKDWLVUHSD\DEOHE\DQXPEHURISD\PHQWVEHFRPHVGXHZKHQ
WKHWLPHIRUPDNLQJWKHILUVWRIWKHSD\PHQWVLVUHDFKHG

$*

6FKHGXOLQJDQGGHVFKHGXOLQJGHEWV



$ GHEW LV VFKHGXOHG WR DQ DGPLQLVWUDWLRQ RUGHU LI WKH UHOHYDQW
LQIRUPDWLRQLVLQFOXGHGLQDVFKHGXOHWRWKHRUGHU



$GHEWLVGHVFKHGXOHGLIWKHUHOHYDQWLQIRUPDWLRQLVUHPRYHGIURPD
VFKHGXOHLQZKLFKLWZDVLQFOXGHGDVPHQWLRQHGLQVXEVHFWLRQ  



,QUHODWLRQWRDGHEWWKHUHOHYDQWLQIRUPDWLRQLVu
D WKHDPRXQWRIWKHGHEWDQG
E WKHQDPHRIWKHFUHGLWRUXQGHUWKHGHEW



$VFKHGXOHGGHEWLVDGHEWWKDWLVVFKHGXOHGWRDQDGPLQLVWUDWLRQRUGHU



7KHSURSHUFRXQW\FRXUWPXVWQRWVFKHGXOHDGHEWWRDQDGPLQLVWUDWLRQ
RUGHUXQOHVVWKHFRXUWKDVKDGUHJDUGWRDQ\UHSUHVHQWDWLRQVPDGHE\
DQ\SHUVRQDERXWZK\WKHGHEWVKRXOGQRWEHVFKHGXOHG



%XW VXEVHFWLRQ   GRHV QRW DSSO\ WR DQ\ UHSUHVHQWDWLRQV ZKLFK DUH
PDGHE\WKHGHEWRULQUHODWLRQWRWKHVFKHGXOLQJRIDGHEWXQGHUVHFWLRQ
<



7KHSURSHUFRXQW\FRXUWPXVWQRWGHVFKHGXOHDGHEWXQOHVVWKHFRXUW
KDVKDGUHJDUGWRDQ\UHSUHVHQWDWLRQVPDGHE\DQ\SHUVRQDERXWZK\
WKHGHEWVKRXOGQRWEHGHVFKHGXOHG



%XWVXEVHFWLRQ  GRHVQRWDSSO\LQUHODWLRQWRWKHGHVFKHGXOLQJRID
GHEWXQGHUVHFWLRQ4



$ FRXUW PXVW QRW VFKHGXOH D GHEW WR DQ DGPLQLVWUDWLRQ RUGHU RU GH
VFKHGXOHDGHEWH[FHSWLQDFFRUGDQFHZLWKWKHSURYLVLRQVRIWKLV3DUW

$+

7KH$2YROXQWDU\DUUDQJHPHQWDQGEDQNUXSWF\H[FOXVLRQV



7KHGHEWRULVH[FOXGHGXQGHUWKH$2H[FOXVLRQLIu
D DQDGPLQLVWUDWLRQRUGHUFXUUHQWO\KDVHIIHFWLQUHVSHFWRIKLPRU
E DQDGPLQLVWUDWLRQRUGHUKDVSUHYLRXVO\KDGHIIHFWLQUHVSHFWRI
KLP DQG WKH SHULRG RI  PRQWKV u EHJLQQLQJ ZLWK WKH GD\
ZKHQWKDWRUGHUFHDVHGWRKDYHHIIHFWuKDV\HWWRILQLVK



%XW LQ D FDVH WKDW IDOOV ZLWKLQ VXEVHFWLRQ  E  WKH GHEWRU LV QRW
H[FOXGHG XQGHU WKH $2 H[FOXVLRQ LI WKH SUHYLRXV DGPLQLVWUDWLRQ
RUGHUu



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu'HEWPDQDJHPHQWDQGUHOLHI
&KDSWHUu$GPLQLVWUDWLRQRUGHUV

D
E

FHDVHGWRKDYHHIIHFWLQDFFRUGDQFHZLWKDQ\RIWKHSURYLVLRQV
OLVWHGLQVHFWLRQ.   HIIHFWRIHQIRUFHPHQWUHVWULFWLRQRUGHU
RUGHEWUHSD\PHQWSODQRQDGPLQLVWUDWLRQRUGHU RU
ZDVUHYRNHGLQDFFRUGDQFHZLWKVHFWLRQ8  E  GHEWRUQR
ORQJHUKDVDQ\TXDOLI\LQJGHEWV 



7KHGHEWRULVH[FOXGHGXQGHUWKHYROXQWDU\DUUDQJHPHQWH[FOXVLRQLIu
D DQLQWHULPRUGHUXQGHUVHFWLRQRIWKH,QVROYHQF\$FW
KDVHIIHFWLQUHVSHFWRIKLP LQWHULPRUGHUZKHUHGHEWRULQWHQGV
WRPDNHSURSRVDOIRUYROXQWDU\DUUDQJHPHQW RU
E KHLVERXQGE\DYROXQWDU\DUUDQJHPHQWDSSURYHGXQGHU3DUW
RIWKH,QVROYHQF\$FW



7KHGHEWRULVH[FOXGHGXQGHUWKHEDQNUXSWF\H[FOXVLRQLIu
D DSHWLWLRQ IRU DEDQNUXSWF\RUGHU WR EH PDGH DJDLQVW KLP KDV
EHHQSUHVHQWHGEXWQRWGHFLGHGRU
E KHLVDQXQGLVFKDUJHGEDQNUXSW
5HJXODWLRQV

$,

5HJXODWLRQVXQGHUWKLV3DUW



,WLVIRUWKH/RUG&KDQFHOORUWRPDNHUHJXODWLRQVXQGHUWKLV3DUW



$Q\ SRZHU WR PDNH UHJXODWLRQV XQGHU WKLV 3DUW LV H[HUFLVDEOH E\
VWDWXWRU\LQVWUXPHQW



$VWDWXWRU\LQVWUXPHQWFRQWDLQLQJUHJXODWLRQVXQGHUWKLV3DUWLVVXEMHFW
WR DQQXOPHQW LQ SXUVXDQFH RI D UHVROXWLRQ RI HLWKHU +RXVH RI
3DUOLDPHQWr



6FKHGXOHPDNHVDPHQGPHQWVFRQVHTXHQWLDORQWKHVXEVWLWXWLRQRIWKHQHZ
3DUWLQWKH$FW



7KLVVHFWLRQGRHVQRWDSSO\WRDQ\FDVHLQZKLFKDQDGPLQLVWUDWLRQRUGHUZDV
PDGHRUDQDSSOLFDWLRQIRUVXFKDQRUGHUZDVPDGHEHIRUHWKHGD\RQZKLFK
WKLVVHFWLRQFRPHVLQWRIRUFH
&+$37(5
(1)25&(0(175(675,&7,2125'(56



(QIRUFHPHQWUHVWULFWLRQRUGHUV


$IWHU 3DUW  RI WKH &RXQW\ &RXUWV $FW  F   DGPLQLVWUDWLRQ RUGHUV



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu'HEWPDQDJHPHQWDQGUHOLHI
&KDSWHUu(QIRUFHPHQWUHVWULFWLRQRUGHUV

LQVHUWu
q3$57$
(1)25&(0(175(675,&7,212 5'(56
(QIRUFHPHQWUHVWULFWLRQRUGHUV
$ (QIRUFHPHQWUHVWULFWLRQRUGHUV


$Q HQIRUFHPHQW UHVWULFWLRQ RUGHU LV DQ RUGHU WKDW LPSRVHV WKH
UHTXLUHPHQWVVSHFLILHGLQVHFWLRQV&WR,RQFHUWDLQFUHGLWRUV



$Q HQIRUFHPHQW UHVWULFWLRQ RUGHU PD\ DOVR LPSRVH D UHTXLUHPHQW LQ
DFFRUGDQFHZLWKVHFWLRQ)RQWKHGHEWRU

% 3RZHUWRPDNHRUGHU


$ FRXQW\ FRXUW PD\ PDNH DQ HQIRUFHPHQW UHVWULFWLRQ RUGHU LI WKH
FRQGLWLRQVLQVXEVHFWLRQV  WR  DUHPHW



7KH RUGHU PXVW EH PDGH LQ UHVSHFW RI DQ LQGLYLGXDO ZKR LV D GHEWRU
XQGHUWZRRUPRUHTXDOLI\LQJGHEWV



7KDWLQGLYLGXDO qWKHGHEWRUr PXVWQRWEHDGHEWRUXQGHUDQ\EXVLQHVV
GHEWV



7KHGHEWRUPXVWQRWEHH[FOXGHGXQGHUDQ\RIWKHIROORZLQJu
D WKH(52H[FOXVLRQ
E WKHYROXQWDU\DUUDQJHPHQWH[FOXVLRQ
F WKHEDQNUXSWF\H[FOXVLRQ



7KHGHEWRUPXVWEHXQDEOHWRSD\RQHRUPRUHRIKLVTXDOLI\LQJGHEWV



7KH GHEWRU PXVW EH VXIIHULQJ IURP D VXGGHQ DQG XQIRUHVHHQ
GHWHULRUDWLRQLQKLVILQDQFLDOFLUFXPVWDQFHV



7KHUH PXVW EH D UHDOLVWLF SURVSHFW WKDW WKH GHEWRUpV ILQDQFLDO
FLUFXPVWDQFHVZLOOLPSURYHZLWKLQWKHSHULRGRIVL[PRQWKVEHJLQQLQJ
ZKHQWKHRUGHULVPDGH



,WPXVWEHIDLUDQGHTXLWDEOHWRPDNHWKHRUGHU



%HIRUHPDNLQJDQHQIRUFHPHQWUHVWULFWLRQRUGHUWKHFRXQW\FRXUWPXVW
KDYHUHJDUGWRDQ\UHSUHVHQWDWLRQVPDGHE\DQ\SHUVRQDERXWZK\WKH
RUGHUVKRXOGQRWEHPDGH



6XEVHFWLRQ  LVVXEMHFWWR&LYLO3URFHGXUH5XOHV
5HTXLUHPHQWVLPSRVHGE\RUGHU

& 3UHVHQWDWLRQRIEDQNUXSWF\SHWLWLRQ


$Q HQIRUFHPHQW UHVWULFWLRQ RUGHU PXVW GXULQJ WKH FXUUHQF\ RI WKH
RUGHULPSRVHWKHIROORZLQJUHTXLUHPHQW



7KHUHTXLUHPHQWLVWKDWQRTXDOLI\LQJFUHGLWRURIWKHGHEWRULVWRSUHVHQW
DEDQNUXSWF\SHWLWLRQDJDLQVWWKHGHEWRULQUHVSHFWRIDTXDOLI\LQJGHEW
XQOHVVWKHFUHGLWRUKDVWKHSHUPLVVLRQRIWKHSURSHUFRXQW\FRXUW

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu'HEWPDQDJHPHQWDQGUHOLHI
&KDSWHUu(QIRUFHPHQWUHVWULFWLRQRUGHUV





7KH SURSHU FRXQW\ FRXUW PD\ JLYH SHUPLVVLRQ IRU WKH SXUSRVHV RI
VXEVHFWLRQ  VXEMHFWWRVXFKFRQGLWLRQVDVLWWKLQNVILW

' 5HPHGLHVRWKHUWKDQEDQNUXSWF\


$Q HQIRUFHPHQW UHVWULFWLRQ RUGHU PXVW GXULQJ WKH FXUUHQF\ RI WKH
RUGHULPSRVHWKHIROORZLQJUHTXLUHPHQW



7KHUHTXLUHPHQWLVWKDWQRTXDOLI\LQJFUHGLWRURIWKHGHEWRULVWRSXUVXH
DQ\UHPHG\IRUWKHUHFRYHU\RIDTXDOLI\LQJGHEWXQOHVVu
D UHJXODWLRQVXQGHUVXEVHFWLRQ  SURYLGHRWKHUZLVHRU
E WKHFUHGLWRUKDVWKHSHUPLVVLRQRIWKHSURSHUFRXQW\FRXUW



5HJXODWLRQV PD\ VSHFLI\ FODVVHV RI GHEW ZKLFK DUH H[HPSWHG RU
H[HPSWHG IRU VSHFLILHG SXUSRVHV  IURP DQ\ UHTXLUHPHQW LPSRVHG E\
VXEVHFWLRQ  



7KH SURSHU FRXQW\ FRXUW PD\ JLYH SHUPLVVLRQ IRU WKH SXUSRVHV RI
VXEVHFWLRQ  E VXEMHFWWRVXFKFRQGLWLRQVDVLWWKLQNVILW



7KLV VHFWLRQ GRHV QRW KDYH DQ\ HIIHFW LQ UHODWLRQ WR EDQNUXSWF\
SURFHHGLQJV

( 6WRSSLQJVXSSOLHVRIJDVRUHOHFWULFLW\


$Q HQIRUFHPHQW UHVWULFWLRQ RUGHU PXVW GXULQJ WKH FXUUHQF\ RI WKH
RUGHULPSRVHWKHUHTXLUHPHQWLQVXEVHFWLRQ  



,QUHODWLRQWRWKDWUHTXLUHPHQWDGRPHVWLFXWLOLW\FUHGLWRULVDQ\SHUVRQ
ZKRu
D SURYLGHV WKH GHEWRU ZLWK D VXSSO\ RI PDLQV JDV RU PDLQV
HOHFWULFLW\IRUWKHGHEWRUpVRZQGRPHVWLFSXUSRVHVDQG
E LVDFUHGLWRUXQGHUDTXDOLI\LQJGHEWWKDWUHODWHVWRWKHSURYLVLRQ
RIWKDWVXSSO\



7KHUHTXLUHPHQWLVWKDWQRGRPHVWLFXWLOLW\FUHGLWRULVWRVWRSWKHVXSSO\
RIJDVRUHOHFWULFLW\RUWKHVXSSO\RIDQ\DVVRFLDWHGVHUYLFHVH[FHSWLQ
WKHFDVHVLQVXEVHFWLRQV  WR  



7KHILUVWFDVHLVZKHUHWKHUHDVRQIRUVWRSSLQJDVXSSO\UHODWHVWRWKH
QRQSD\PHQWE\WKHGHEWRURIFKDUJHVLQFXUUHGLQFRQQHFWLRQZLWKWKDW
VXSSO\DIWHUWKHPDNLQJRIWKHHQIRUFHPHQWUHVWULFWLRQRUGHU



7KH VHFRQG FDVH LV ZKHUH WKH UHDVRQ IRU VWRSSLQJ D VXSSO\ LV
XQFRQQHFWHG ZLWK WKH QRQSD\PHQW E\ WKH GHEWRU RI DQ\ FKDUJHV
LQFXUUHGLQFRQQHFWLRQZLWKu
D WKDWVXSSO\RU
E DQ\ RWKHU VXSSO\ RI PDLQV JDV RU PDLQV HOHFWULFLW\ RU RI
DVVRFLDWHG VHUYLFHV WKDW LV SURYLGHG E\ WKH GRPHVWLF XWLOLW\
FUHGLWRU



7KH WKLUG FDVH LV ZKHUH WKH SURSHU FRXQW\ FRXUW JLYHV SHUPLVVLRQ WR
VWRSDVXSSO\



7KH SURSHU FRXQW\ FRXUW PD\ JLYH SHUPLVVLRQ IRU WKH SXUSRVHV RI
VXEVHFWLRQ  VXEMHFWWRVXFKFRQGLWLRQVDVLWWKLQNVILW



$ VXSSO\ RI PDLQV JDV LV D VXSSO\ RI WKH NLQG PHQWLRQHG LQ VHFWLRQ
  E RIWKH*DV$FW F  



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu'HEWPDQDJHPHQWDQGUHOLHI
&KDSWHUu(QIRUFHPHQWUHVWULFWLRQRUGHUV



$ VXSSO\ RI PDLQV HOHFWULFLW\ LV D VXSSO\ RI WKH NLQG PHQWLRQHG LQ
VHFWLRQ  F RIWKH(OHFWULFLW\$FW F  

) 5HSD\PHQWUHTXLUHPHQW


$Q HQIRUFHPHQW UHVWULFWLRQ RUGHU PD\ LPSRVH D UHSD\PHQW
UHTXLUHPHQWRQWKHGHEWRU



7KHFRXQW\FRXUWPD\LQFOXGHWKHUHTXLUHPHQWLQWKHRUGHUDWWKHWLPH
LWPDNHVWKHRUGHU



7KH SURSHU FRXQW\ FRXUW PD\ DW DQ\ WLPH DIWHU DQ HQIRUFHPHQW
UHVWULFWLRQ RUGHU KDV EHHQ PDGH YDU\ WKH RUGHU VR DV WR LQFOXGH D
UHSD\PHQWUHTXLUHPHQW



7KH SURSHU FRXQW\ FRXUW PD\ DW DQ\ WLPH ZKHQ DQ HQIRUFHPHQW
UHVWULFWLRQRUGHULQFOXGHVDUHSD\PHQWUHTXLUHPHQWYDU\WKHRUGHUVR
DVWRu
D UHPRYHWKHUHSD\PHQWUHTXLUHPHQWRU
E LQFOXGHDGLIIHUHQWUHSD\PHQWUHTXLUHPHQW



$ UHSD\PHQW UHTXLUHPHQW LV D UHTXLUHPHQW WKDW WKH GHEWRU PDNH
SD\PHQWV LQ UHVSHFW RI RQH RU PRUH RI KLV TXDOLI\LQJ GHEWV WR WKH
SHUVRQRUSHUVRQVWRZKRPKHRZHVWKHGHEWRUGHEWV



$FRXQW\FRXUWPD\LQFOXGHDUHSD\PHQWUHTXLUHPHQWLQDQRUGHURQO\
LIu
D WKHGHEWRUKDVVXUSOXVLQFRPHDWWKHWLPHRIWKHLQFOXVLRQRIWKH
UHTXLUHPHQWDQG
E WKHLQFOXVLRQRIWKHUHTXLUHPHQWZRXOGEHIDLUDQGHTXLWDEOH



7KH GHEWRUpV VXUSOXV LQFRPH LV WR EH FDOFXODWHG LQ DFFRUGDQFH ZLWK
UHJXODWLRQV



5HJXODWLRQVXQGHUVXEVHFWLRQ  PXVWPDNHWKHIROORZLQJSURYLVLRQu
D SURYLVLRQDERXWZKDWLVVXUSOXVLQFRPH
E SURYLVLRQDERXWWKHSHULRGE\UHIHUHQFHWRZKLFKWKHGHEWRUpV
VXUSOXVLQFRPHLVWREHFDOFXODWHG



5HJXODWLRQV XQGHU VXEVHFWLRQ   PD\ LQ SDUWLFXODU SURYLGH IRU WKH
GHEWRUpVDVVHWVWREHWDNHQDFFRXQWRIIRUWKHSXUSRVHRIFDOFXODWLQJKLV
VXUSOXVLQFRPH



7KH SURSHU FRXQW\ FRXUW PD\ YDU\ DQ HQIRUFHPHQW UHVWULFWLRQ RUGHU
XQGHUWKLVVHFWLRQu
D RILWVRZQPRWLRQ
E RQWKHDSSOLFDWLRQRIWKHGHEWRU
F RQWKHDSSOLFDWLRQRIDTXDOLI\LQJFUHGLWRU
0DNLQJDQRUGHU

* $SSOLFDWLRQIRURUGHU


$FRXQW\FRXUWPD\PDNHDQHQIRUFHPHQWUHVWULFWLRQRUGHURQO\RQWKH
DSSOLFDWLRQRIWKHGHEWRU



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu'HEWPDQDJHPHQWDQGUHOLHI
&KDSWHUu(QIRUFHPHQWUHVWULFWLRQRUGHUV



7KH GHEWRU PD\ PDNH DQ DSSOLFDWLRQ IRU DQ HQIRUFHPHQW UHVWULFWLRQ
RUGHU ZKHWKHU RU QRW D MXGJPHQW KDV EHHQ REWDLQHG DJDLQVW KLP LQ
UHVSHFWRIDQ\RIKLVGHEWV

+ 'XUDWLRQ


$ FRXQW\ FRXUW PD\ DW WKH WLPH LW PDNHV DQ HQIRUFHPHQW UHVWULFWLRQ
RUGHUVSHFLI\DGD\RQZKLFKWKHRUGHUZLOOFHDVHWRKDYHHIIHFW



7KH FRXUW PD\ QRW VSHFLI\ D GD\ ZKLFK IDOOV DIWHU WKH ODVW GD\ RI WKH
PD[LPXPSHUPLWWHGSHULRG



,IWKHFRXUWVSHFLILHVDGD\XQGHUWKLVVHFWLRQWKHRUGHUFHDVHVWRKDYH
HIIHFWRQWKDWGD\



,IWKHFRXUWGRHVQRWVSHFLI\DGD\XQGHUWKLVVHFWLRQWKHRUGHUFHDVHV
WRKDYHHIIHFWDWWKHHQGRIWKHPD[LPXPSHUPLWWHGSHULRG



7KHPD[LPXPSHUPLWWHGSHULRGLVWKHSHULRGRIPRQWKVEHJLQQLQJ
ZLWKWKHGD\RQZKLFKWKHRUGHULVPDGH



7KLVVHFWLRQLVVXEMHFWWRu
D VHFWLRQ6 YDULDWLRQRIGXUDWLRQ 
E VHFWLRQ: HIIHFWRIUHYRFDWLRQ 



7KLV VHFWLRQ LV DOVR VXEMHFW WR WKH IROORZLQJ HIIHFW RI DGPLQLVWUDWLRQ
RUGHURUGHEWUHSD\PHQWSODQRQHQIRUFHPHQWUHVWULFWLRQRUGHU u
D VHFWLRQ/RIWKLV$FW
E DQ\SURYLVLRQPDGHLQUHJXODWLRQVE\YLUWXHRIVHFWLRQ  RI
WKH7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FW
(IIHFWVRIRUGHU

, (IIHFWRQRWKHUGHEWPDQDJHPHQWDUUDQJHPHQWV


7KLVVHFWLRQDSSOLHVLIu
D DQHQIRUFHPHQWUHVWULFWLRQRUGHULVPDGHDQG
E LPPHGLDWHO\EHIRUHWKHRUGHULVPDGHRWKHUGHEWPDQDJHPHQW
DUUDQJHPHQWVDUHLQIRUFHLQUHVSHFWRIWKHGHEWRU



7KHRWKHUGHEWPDQDJHPHQWDUUDQJHPHQWVFHDVHWREHLQIRUFHZKHQWKH
HQIRUFHPHQWUHVWULFWLRQRUGHULVPDGH



,I WKH SURSHU FRXQW\ FRXUW LV DZDUH RI WKH RWKHU GHEW PDQDJHPHQW
DUUDQJHPHQWVWKHFRXUWPXVWJLYHWKHUHOHYDQWDXWKRULW\QRWLFHWKDWWKH
RUGHUKDVEHHQPDGH



,QDFDVHZKHUHWKHSURSHUFRXQW\FRXUWLVDZDUHRIWKRVHDUUDQJHPHQWV
DW WKH WLPH LW PDNHV WKH RUGHU LW PXVW JLYH WKH QRWLFH DV VRRQ DV
SUDFWLFDEOHDIWHUPDNLQJWKHRUGHU



,QDFDVHZKHUHWKHSURSHUFRXQW\FRXUWRQO\EHFRPHVDZDUHRIWKRVH
DUUDQJHPHQWVDIWHULWPDNHVWKHRUGHULWPXVWJLYHWKHQRWLFHDVVRRQDV
SUDFWLFDEOHDIWHUEHFRPLQJDZDUHRIWKHP



q2WKHUGHEWPDQDJHPHQWDUUDQJHPHQWVrPHDQVDQ\RIWKHIROORZLQJu
D DQDGPLQLVWUDWLRQRUGHUXQGHU3DUWRIWKLV$FW
E DGHEWUHOLHIRUGHUXQGHU3DUW$RIWKH,QVROYHQF\$FW



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu'HEWPDQDJHPHQWDQGUHOLHI
&KDSWHUu(QIRUFHPHQWUHVWULFWLRQRUGHUV

F

D GHEW UHSD\PHQW SODQ DUUDQJHG LQ DFFRUGDQFH ZLWK D GHEW
PDQDJHPHQWVFKHPHWKDWLVDSSURYHGXQGHU&KDSWHURI3DUW
RIWKH7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FW



q7KHUHOHYDQWDXWKRULW\rPHDQVu
D LQUHODWLRQWRDQDGPLQLVWUDWLRQRUGHUWKHSURSHUFRXQW\FRXUW
ZLWKLQWKHPHDQLQJRI3DUW 
E LQUHODWLRQWRDGHEWUHOLHIRUGHUWKHRIILFLDOUHFHLYHU
F LQ UHODWLRQWR D GHEW UHSD\PHQWSODQ WKH RSHUDWRURIWKH GHEW
PDQDJHPHQW VFKHPH LQ DFFRUGDQFH ZLWK ZKLFK WKH SODQ LV
DUUDQJHG



)RU WKH SXUSRVHV RIWKLVVHFWLRQD GHEWUHOLHIRUGHU LVqLQ IRUFHrLIWKH
PRUDWRULXP DSSOLFDEOH WR WKH RUGHU XQGHU VHFWLRQ * RI WKH
,QVROYHQF\$FWKDVQRW\HWHQGHG

- 'XW\WRSURYLGHLQIRUPDWLRQ


7KLV VHFWLRQ DSSOLHV LI DQG IRU DV ORQJ DV DQ HQIRUFHPHQW UHVWULFWLRQ
RUGHUKDVHIIHFWLQUHVSHFWRIDGHEWRU



7KH GHEWRU PXVW DW WKH SUHVFULEHG WLPHV SURYLGH WKH SURSHU FRXQW\
FRXUWZLWKSDUWLFXODUVRIKLVu
D HDUQLQJV
E LQFRPH
F DVVHWVDQG
G RXWJRLQJV



7KHGHEWRUPXVWSURYLGHSDUWLFXODUVRIWKRVHPDWWHUVu
D DVWKHPDWWHUVDUHDWWKHWLPHWKHSDUWLFXODUVDUHSURYLGHGDQG
E DVWKHGHEWRUH[SHFWVWKHPDWWHUVWREHDWVXFKWLPHVLQWKHIXWXUH
DVPD\EHSUHVFULEHG



,IWKHGHEWRULQWHQGVWRGLVSRVHRIDQ\RIKLVSURSHUW\KHPXVWZLWKLQ
WKHSUHVFULEHGSHULRGSURYLGHWKHSURSHUFRXQW\FRXUWZLWKSDUWLFXODUV
RIWKHIROORZLQJPDWWHUVu
D WKHSURSHUW\KHLQWHQGVWRGLVSRVHRI
E WKH FRQVLGHUDWLRQ LI DQ\  KH H[SHFWV ZLOO EH JLYHQ IRU WKH
GLVSRVDO
F VXFKRWKHUPDWWHUVDVPD\EHSUHVFULEHG
G VXFKRWKHUPDWWHUVDVWKHFRXUWPD\VSHFLI\



%XWVXEVHFWLRQ  GRHVQRWDSSO\LIWKHGLVSRVDOLVRIu
D JRRGVWKDWDUHH[HPSWJRRGVIRUWKHSXUSRVHVRI6FKHGXOHWR
WKH7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FWRU
E SUHVFULEHGSURSHUW\



7KHGXW\XQGHUVXEVHFWLRQ  WRSURYLGHWKHSURSHUFRXQW\FRXUWZLWK
SDUWLFXODUV RI D SURSRVHG GLVSRVDO RI SURSHUW\ DSSOLHV ZKHWKHU WKH
GHEWRULVWKHVROHRZQHURURQHRIVHYHUDORZQHUVRIWKHSURSHUW\



,Q DQ\ SURYLVLRQ RI WKLV VHFWLRQ qSUHVFULEHGr PHDQV SUHVFULEHG LQ
UHJXODWLRQVIRUWKHSXUSRVHVRIWKDWSURYLVLRQ

. 2IIHQFHLILQIRUPDWLRQQRWSURYLGHG


$SHUVRQFRPPLWVDQRIIHQFHLIKHIDLOVWRFRPSO\ZLWKu

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu'HEWPDQDJHPHQWDQGUHOLHI
&KDSWHUu(QIRUFHPHQWUHVWULFWLRQRUGHUV

D
E



VHFWLRQ-  DQG  RU
VHFWLRQ-  



$SHUVRQZKRFRPPLWVDQRIIHQFHXQGHUVXEVHFWLRQ  PD\EHRUGHUHG
E\DMXGJHRIWKHSURSHUFRXQW\FRXUWWRSD\DILQHRIQRWPRUHWKDQ
RUWREHLPSULVRQHGIRUQRWPRUHWKDQGD\V



:KHUHXQGHUVXEVHFWLRQ  DSHUVRQLVRUGHUHGWREHLPSULVRQHGE\D
MXGJHRIWKHSURSHUFRXQW\FRXUWWKHMXGJHPD\DWDQ\WLPHu
D UHYRNHWKHRUGHUDQG
E LIWKHSHUVRQLVDOUHDG\LQFXVWRG\RUGHUKLVGLVFKDUJH



6HFWLRQRIWKH&RXQW\&RXUWV$FW F   HQIRUFHPHQWRIILQHV
DSSOLHVWRSD\PHQWRIDILQHLPSRVHGXQGHUVXEVHFWLRQ  



)RUWKHSXUSRVHVRIVHFWLRQRIWKH$GPLQLVWUDWLRQRI-XVWLFH$FW
F   DSSHDO LQ FDVHV RI FRQWHPSW RI FRXUW  VXEVHFWLRQ   LV WR EH
WUHDWHGDVDQHQDFWPHQWHQDEOLQJDFRXQW\FRXUWWRGHDOZLWKDQRIIHQFH
XQGHUVXEVHFWLRQ  DVLILWZHUHDFRQWHPSWRIFRXUW



$ GLVWULFWMXGJHDVVLVWDQW GLVWULFWMXGJHRUGHSXW\GLVWULFWMXGJHVKDOO
KDYHWKHVDPHSRZHUVXQGHUWKLVVHFWLRQDVDMXGJHRIDFRXQW\FRXUW

/ ([LVWLQJFRXQW\FRXUWSURFHHGLQJVWREHVWD\HG


7KLVVHFWLRQDSSOLHVLIWKHVHFRQGLWLRQVDUHPHWu
D DQHQIRUFHPHQWUHVWULFWLRQRUGHULVPDGH
E SURFHHGLQJV LQ D FRXQW\ FRXUW RWKHU WKDQ EDQNUXSWF\
SURFHHGLQJV  DUH SHQGLQJ DJDLQVW WKH GHEWRU LQ UHVSHFW RI D
TXDOLI\LQJGHEW
F E\ YLUWXH RI D UHTXLUHPHQW LQFOXGHG LQ WKH RUGHU E\ YLUWXH RI
VHFWLRQ ' WKH FUHGLWRU XQGHU WKH TXDOLI\LQJ GHEW LV QRW
HQWLWOHGWRFRQWLQXHWKHSURFHHGLQJVLQUHVSHFWRIWKHGHEW
G WKHFRXQW\FRXUWUHFHLYHVQRWLFHRIWKHHQIRUFHPHQWUHVWULFWLRQ
RUGHU



7KHFRXQW\FRXUWPXVWVWD\WKHSURFHHGLQJV



7KHFRXQW\FRXUWu
D PD\DOORZFRVWVDOUHDG\LQFXUUHGE\WKHFUHGLWRUDQG
E LIWKHFRXUWDOORZVVXFKFRVWVPD\RQDSSOLFDWLRQRURILWVRZQ
PRWLRQDGGWKHPWRWKHGHEWRZHGWRWKHFUHGLWRU

0 &KDUJHV


7KLVVHFWLRQDSSOLHVGXULQJDQGDIWHUWKHFXUUHQF\RIDQHQIRUFHPHQW
UHVWULFWLRQRUGHU



$TXDOLI\LQJFUHGLWRUPD\QRWPDNHDQ\FKDUJHLQUHVSHFWRIDSURWHFWHG
TXDOLI\LQJGHEWXQOHVVWKHFKDUJHu
D LVLQWHUHVWRU
E LVQRWLQWHUHVWEXWUHODWHVWRDWLPHEHIRUHRUDIWHUWKHFXUUHQF\RI
WKHRUGHU



$FKDUJHPDGHLQEUHDFKRIVXEVHFWLRQ  LVQRWUHFRYHUDEOH



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu'HEWPDQDJHPHQWDQGUHOLHI
&KDSWHUu(QIRUFHPHQWUHVWULFWLRQRUGHUV



,QVXEVHFWLRQ  qSURWHFWHGTXDOLI\LQJGHEWrPHDQVDQ\TXDOLI\LQJGHEW
XQGHUZKLFKWKHGHEWRUZDVDGHEWRUDWVRPHWLPHGXULQJWKHFXUUHQF\
RIWKHHQIRUFHPHQWUHVWULFWLRQRUGHU
9DULDWLRQRIGXUDWLRQ

1 9DULDWLRQRIGXUDWLRQ


7KHSURSHUFRXQW\FRXUWPD\YDU\DQHQIRUFHPHQWUHVWULFWLRQRUGHUVR
DVWRVSHFLI\DGD\RU LIDGD\KDVDOUHDG\EHHQVSHFLILHGXQGHUVHFWLRQ
+RUWKLVVHFWLRQ DGLIIHUHQWGD\RQZKLFKWKHRUGHUZLOOFHDVHWR
KDYHHIIHFW



%XWWKHQHZWHUPLQDWLRQGD\PXVWIDOORQRUEHIRUHWKHODVWGD\RIWKH
PD[LPXPSHUPLWWHGSHULRG



,I WKH SURSHU FRXQW\ FRXUW YDULHV DQ HQIRUFHPHQW UHVWULFWLRQ RUGHU
XQGHU VXEVHFWLRQ   WKH RUGHU FHDVHV WR KDYH HIIHFW RQ WKH QHZ
WHUPLQDWLRQGD\



7KHSRZHUXQGHUWKLVVHFWLRQLVH[HUFLVDEOHu
D RQWKHDSSOLFDWLRQRIWKHGHEWRU
E RQWKHDSSOLFDWLRQRIDTXDOLI\LQJFUHGLWRU
F RIWKHFRXUWpVRZQPRWLRQ



,QWKLVVHFWLRQu
D qQHZWHUPLQDWLRQGD\rPHDQVWKHGD\RQZKLFKWKHRUGHUZLOO
FHDVH WR KDYH HIIHFW LQ DFFRUGDQFH ZLWK WKH YDULDWLRQ XQGHU
VXEVHFWLRQ  
E qPD[LPXPSHUPLWWHG SHULRGrPHDQV WKH SHULRGRI  PRQWKV
EHJLQQLQJ ZLWK WKH GD\ RQ ZKLFK WKH RUGHU ZDV RULJLQDOO\
PDGH



7KLVVHFWLRQLVVXEMHFWWRVHFWLRQ: HIIHFWRIUHYRFDWLRQ 
5HYRFDWLRQRIRUGHU

2 'XW\WRUHYRNHRUGHU


7KHSURSHUFRXQW\FRXUWPXVWUHYRNHDQHQIRUFHPHQWUHVWULFWLRQRUGHU
LQHLWKHURIWKHVHFDVHVu
D ZKHUHLWEHFRPHVDSSDUHQWWKDWDWWKHWLPHWKHRUGHUZDVPDGH
WKHFRQGLWLRQLQVXEVHFWLRQ%  ZDVQRWPHW GHEWRULQIDFW
GLGQRWKDYHWZRRUPRUHTXDOLI\LQJGHEWV 
E ZKHUH WKH GHEWRU LV QR ORQJHU D GHEWRU XQGHU DQ\ TXDOLI\LQJ
GHEWV



7KHSURSHUFRXQW\FRXUWPXVWUHYRNHDQHQIRUFHPHQWUHVWULFWLRQRUGHU
LQHLWKHURIWKHVHFDVHVu
D ZKHUHLWEHFRPHVDSSDUHQWWKDWDWWKHWLPHWKHRUGHUZDVPDGH
WKHFRQGLWLRQLQVXEVHFWLRQ%  ZDVQRWPHW GHEWRULQIDFW
KDGEXVLQHVVGHEW DQGKHLVVWLOODGHEWRUXQGHUWKHEXVLQHVV
GHEWRUDQ\RIWKHEXVLQHVVGHEWVLQTXHVWLRQ
E ZKHUH WKH GHEWRU VXEVHTXHQWO\ EHFRPHV D GHEWRU XQGHU D
EXVLQHVVGHEWDQGKHLVVWLOODGHEWRUXQGHUWKDWGHEW

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu'HEWPDQDJHPHQWDQGUHOLHI
&KDSWHUu(QIRUFHPHQWUHVWULFWLRQRUGHUV





7KHSURSHUFRXQW\FRXUWPXVWUHYRNHDQHQIRUFHPHQWUHVWULFWLRQRUGHU
ZKHUHLW EHFRPHV DSSDUHQW WKDWDW WKH WLPHWKHRUGHU ZDV PDGHWKH
FRQGLWLRQLQVHFWLRQ%  ZDVQRWPHW GHEWRULQIDFWH[FOXGHGXQGHU
(52YROXQWDU\DUUDQJHPHQWRUEDQNUXSWF\H[FOXVLRQ 



7KHSURSHUFRXQW\FRXUWPXVWUHYRNHDQHQIRUFHPHQWUHVWULFWLRQRUGHU
ZKHUHDIWHUWKHRUGHULVPDGHu
D WKHGHEWRUEHFRPHVH[FOXGHGXQGHUWKHYROXQWDU\DUUDQJHPHQW
H[FOXVLRQRU
E D EDQNUXSWF\ RUGHU LV PDGH DJDLQVW WKH GHEWRU DQG LV VWLOO LQ
IRUFH



7KHSURSHUFRXQW\FRXUWPXVWUHYRNHDQHQIRUFHPHQWUHVWULFWLRQRUGHU
LQHLWKHURIWKHVHFDVHVu
D ZKHUHLWEHFRPHVDSSDUHQWWKDWDWWKHWLPHWKHRUGHUZDVPDGH
WKHFRQGLWLRQLQVHFWLRQ%  ZDVQRWPHW GHEWRULQIDFWDEOH
WRSD\TXDOLI\LQJGHEWV 
E ZKHUHWKHGHEWRULVQRZDEOHWRSD\DOORIKLVTXDOLI\LQJGHEWV



7KHSURSHUFRXQW\FRXUWPXVWUHYRNHDQHQIRUFHPHQWUHVWULFWLRQRUGHU
LQHLWKHURIWKHVHFDVHVu
D ZKHUHLWEHFRPHVDSSDUHQWWKDWDWWKHWLPHWKHRUGHUZDVPDGH
WKHFRQGLWLRQLQVHFWLRQ%  ZDVQRWPHW GHEWRULQIDFWQRW
VXIIHULQJIURPVXGGHQDQGXQIRUHVHHQGHWHULRUDWLRQLQILQDQFLDO
FLUFXPVWDQFHV 
E ZKHUHWKHGHEWRULVQRORQJHUVXIIHULQJIURPWKHGHWHULRUDWLRQ
LQILQDQFLDOFLUFXPVWDQFHVZKLFKZDVWDNHQLQWRDFFRXQWIRUWKH
SXUSRVHVRIVHFWLRQ%   HYHQLIKHLVVXIIHULQJIURPVRPH
RWKHU VXGGHQ DQG XQIRUHVHHQ GHWHULRUDWLRQ LQ KLV ILQDQFLDO
FLUFXPVWDQFHV 



7KHSURSHUFRXQW\FRXUWPXVWUHYRNHDQHQIRUFHPHQWUHVWULFWLRQRUGHU
LQHLWKHURIWKHVHFDVHVu
D ZKHUHLWEHFRPHVDSSDUHQWWKDWDWWKHWLPHWKHRUGHUZDVPDGH
WKHFRQGLWLRQLQVHFWLRQ%  ZDVQRWPHW LQIDFWQRUHDOLVWLF
SURVSHFWRILPSURYHPHQWLQGHEWRUpVILQDQFLDOFLUFXPVWDQFHV 
E ZKHUH WKHUH LV QR ORQJHU D UHDOLVWLF SURVSHFW WKDW WKH GHEWRUpV
ILQDQFLDOFLUFXPVWDQFHVZLOOLPSURYHGXULQJWKHSHULRGZLWKLQ
ZKLFKWKHRUGHUZRXOGFRQWLQXHWRKDYHHIIHFW LIQRWUHYRNHG 



7KHSURSHUFRXQW\FRXUWPXVWUHYRNHDQHQIRUFHPHQWUHVWULFWLRQRUGHU
LQHLWKHURIWKHVHFDVHVu
D ZKHUHLWEHFRPHVDSSDUHQWWKDWDWWKHWLPHWKHRUGHUZDVPDGH
WKHFRQGLWLRQLQVHFWLRQ%  ZDVQRWPHW QRWLQIDFWIDLUDQG
HTXLWDEOHWRPDNHRUGHU 
E ZKHUH LW LV QRW IDLU DQG HTXLWDEOH IRU WKH RUGHU WR FRQWLQXH WR
KDYHHIIHFW

3 3RZHUWRUHYRNHRUGHU


7KHSURSHUFRXQW\FRXUWPD\UHYRNHDQHQIRUFHPHQWUHVWULFWLRQRUGHU
LQDQ\FDVHZKHUHWKHUHLVQRGXW\XQGHUWKLV3DUWWRUHYRNHLW



7KH SRZHU RI UHYRFDWLRQ XQGHU WKLV VHFWLRQ PD\ LQ SDUWLFXODU EH
H[HUFLVHGLQDQ\RIWKHIROORZLQJFDVHVu



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu'HEWPDQDJHPHQWDQGUHOLHI
&KDSWHUu(QIRUFHPHQWUHVWULFWLRQRUGHUV

D
E



ZKHUH WKH RUGHU LQFOXGHV RU KDV SUHYLRXVO\ LQFOXGHG D
UHSD\PHQW UHTXLUHPHQW DQG WKH GHEWRU KDV IDLOHG WR FRPSO\
ZLWKWKDWUHTXLUHPHQW
ZKHUHWKHGHEWRUKDVIDLOHGWRSURYLGHWKHSURSHUFRXQW\FRXUW
ZLWKWKHSDUWLFXODUVUHTXLUHGE\u
L VHFWLRQ-  DQG  RU
LL VHFWLRQ-  

7KHSRZHURIUHYRFDWLRQXQGHUWKLVVHFWLRQLVH[HUFLVDEOHu
D RQWKHDSSOLFDWLRQRIWKHGHEWRU
E RQWKHDSSOLFDWLRQRIDTXDOLI\LQJFUHGLWRU
F RIWKHFRXUWpVRZQPRWLRQ

4 (IIHFWRIUHYRFDWLRQ


7KLVVHFWLRQDSSOLHVLIXQGHUDQ\GXW\RUSRZHULQWKLV3DUWWKHSURSHU
FRXQW\FRXUWUHYRNHVDQHQIRUFHPHQWUHVWULFWLRQRUGHU



7KH RUGHU FHDVHV WR KDYH HIIHFW LQ DFFRUGDQFH ZLWK WKH WHUPV RI WKH
UHYRFDWLRQ
1RWLILFDWLRQRIFHUWDLQHYHQWV

5 1RWLFHZKHQRUGHUPDGHYDULHGUHYRNHGHWF


,I D QRWLILDEOH HYHQW RFFXUV LQ UHODWLRQ WR DQ HQIRUFHPHQW UHVWULFWLRQ
RUGHUWKHSURSHUFRXQW\FRXUWPXVWJLYHQRWLFHRIWKHHYHQWWRHYHU\
LGHQWLILHGTXDOLI\LQJFUHGLWRURIWKHGHEWRU



7KHUHLVDQRWLILDEOHHYHQWLQDQ\RIWKHIROORZLQJFDVHVu
D ZKHQWKHHQIRUFHPHQWUHVWULFWLRQRUGHULVPDGH
E ZKHQWKHHQIRUFHPHQWUHVWULFWLRQRUGHULVYDULHG
F ZKHQWKHHQIRUFHPHQWUHVWULFWLRQRUGHULVUHYRNHG
G ZKHQWKHSURSHUFRXQW\FRXUWLVJLYHQQRWLFHXQGHUDQ\RIWKH
SURYLVLRQV OLVWHG LQ VHFWLRQ +   HIIHFW RI DGPLQLVWUDWLRQ
RUGHURUGHEWUHSD\PHQWSODQRQHQIRUFHPHQWUHVWULFWLRQRUGHU 



$SHUVRQLVDQLGHQWLILHGTXDOLI\LQJFUHGLWRURIWKHGHEWRULIu
D WKHGHEWRUKDVQRWLILHGWKHSURSHUFRXQW\FRXUWRUDQRWKHUFRXUW
ZKLOVW LW ZDV SUHYLRXVO\ WKH SURSHU FRXQW\ FRXUW WKDW WKH
SHUVRQLVDTXDOLI\LQJFUHGLWRURU
E WKH SURSHU FRXQW\ FRXUW LV VDWLVILHG WKDW WKH SHUVRQ LV D
TXDOLI\LQJFUHGLWRU
,QWHUSUHWDWLRQ

6 ,QWURGXFWLRQ
6HFWLRQV7WR:DSSO\IRUWKHSXUSRVHVRIWKLV3DUW
7 0DLQGHILQLWLRQV


,QWKLV3DUWu
qHQIRUFHPHQWUHVWULFWLRQRUGHUrKDVWKHPHDQLQJJLYHQE\VHFWLRQ
$
qGHEWRUrKDVWKHPHDQLQJJLYHQE\VHFWLRQ%

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu'HEWPDQDJHPHQWDQGUHOLHI
&KDSWHUu(QIRUFHPHQWUHVWULFWLRQRUGHUV



qTXDOLI\LQJFUHGLWRUrPHDQVDFUHGLWRUXQGHUDTXDOLI\LQJGHEW


5HIHUHQFHV WR WKH FXUUHQF\ RI DQ HQIRUFHPHQW UHVWULFWLRQ RUGHU DUH
UHIHUHQFHVWRWKHSHULRGZKLFKu
D EHJLQVZKHQWKHRUGHUILUVWKDVHIIHFWDQG
E HQGVZKHQWKHRUGHUFHDVHVWRKDYHHIIHFW



,QUHODWLRQWRDQHQIRUFHPHQWUHVWULFWLRQRUGHUUHIHUHQFHVWRWKHSURSHU
FRXQW\FRXUWDUHUHIHUHQFHVWRWKHFRXQW\FRXUWWKDWPDGHWKHRUGHU



%XWWKDWLVVXEMHFWWRUXOHVRIFRXUWDVWRWKHYHQXHIRUDQGWUDQVIHURI
SURFHHGLQJVLQFRXQW\FRXUWV

8 ([SUHVVLRQVUHODWLQJWRGHEWV


$OOGHEWVDUHTXDOLI\LQJGHEWVH[FHSWIRUWKHIROORZLQJu
D DQ\GHEWVHFXUHGDJDLQVWDQDVVHW
E DQ\GHEWRIDGHVFULSWLRQVSHFLILHGLQUHJXODWLRQV



$EXVLQHVVGHEWLVDQ\GHEW ZKHWKHURUQRWDTXDOLI\LQJGHEW ZKLFKLV
LQFXUUHGE\DSHUVRQLQWKHFRXUVHRIDEXVLQHVV



2QO\GHEWVWKDWKDYHDOUHDG\DULVHQDUHLQFOXGHGLQUHIHUHQFHVWRGHEWV
DQGDFFRUGLQJO\VXFKUHIHUHQFHVGRQRWLQFOXGHDQ\GHEWWKDWZLOODULVH
RQO\RQWKHKDSSHQLQJRIVRPHIXWXUHFRQWLQJHQF\

9

,QDELOLW\WRSD\GHEWV



,Q D FDVH ZKHUH DQ LQGLYLGXDO LV WKH GHEWRU XQGHU D GHEW WKDW LV
UHSD\DEOHE\DVLQJOHSD\PHQWWKHGHEWRULVWREHUHJDUGHGDVXQDEOH
WRSD\WKHGHEWRQO\LIu
D WKHWLPHIRUPDNLQJWKHSD\PHQWKDVEHHQUHDFKHG
E WKHGHEWRUKDVIDLOHGWRPDNHWKHVLQJOHSD\PHQWDQG
F WKHGHEWRULVXQDEOHWRPDNHWKDWSD\PHQW



,Q D FDVH ZKHUH DQ LQGLYLGXDO LV WKH GHEWRU XQGHU D GHEW WKDW LV
UHSD\DEOH E\ D QXPEHU RI SD\PHQWV WKH GHEWRU LV WR EH UHJDUGHG DV
XQDEOHWRSD\WKHGHEWRQO\LIu
D WKHWLPHIRUPDNLQJWKHILUVWRIWKHSD\PHQWVKDVEHHQUHDFKHG
E WKHGHEWRUKDVIDLOHGWRPDNHRQHRUPRUHRIWKHSD\PHQWVDQG
F WKHGHEWRULVXQDEOHWRPDNHDOORIWKHPLVVHGSD\PHQWV

:

7KH(52YROXQWDU\DUUDQJHPHQWDQGEDQNUXSWF\H[FOXVLRQV



7KHGHEWRULVH[FOXGHGXQGHUWKH(52H[FOXVLRQLIu
D DQHQIRUFHPHQWUHVWULFWLRQRUGHUFXUUHQWO\KDVHIIHFWLQUHVSHFW
RIKLPRU
E DQ HQIRUFHPHQW UHVWULFWLRQ RUGHU KDV SUHYLRXVO\ KDG HIIHFW LQ
UHVSHFWRIKLPDQGWKHSHULRGRIPRQWKVuEHJLQQLQJZLWK
WKH GD\ ZKHQ WKDW RUGHU FHDVHG WR KDYH HIIHFW u KDV \HW WR
ILQLVK



%XW LQ D FDVH WKDW IDOOV ZLWKLQ VXEVHFWLRQ  E  WKH GHEWRU LV QRW
H[FOXGHG XQGHU WKH (52 H[FOXVLRQ LI WKH SUHYLRXV HQIRUFHPHQW
UHVWULFWLRQRUGHUu



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu'HEWPDQDJHPHQWDQGUHOLHI
&KDSWHUu(QIRUFHPHQWUHVWULFWLRQRUGHUV

D
E

FHDVHGWRKDYHHIIHFWLQDFFRUGDQFHZLWKDQ\RIWKHSURYLVLRQV
OLVWHGLQVHFWLRQ+   HIIHFWRIDGPLQLVWUDWLRQRUGHURUGHEW
UHSD\PHQWSODQRQHQIRUFHPHQWUHVWULFWLRQRUGHU RU
ZDVUHYRNHGLQDFFRUGDQFHZLWKVHFWLRQ2  E  GHEWRUQR
ORQJHUKDVDQ\TXDOLI\LQJGHEWV 



7KHGHEWRULVH[FOXGHGXQGHUWKHYROXQWDU\DUUDQJHPHQWH[FOXVLRQLIu
D DQLQWHULPRUGHUXQGHUVHFWLRQRIWKH,QVROYHQF\$FW
KDVHIIHFWLQUHVSHFWRIKLP LQWHULPRUGHUZKHUHGHEWRULQWHQGV
WRPDNHSURSRVDOIRUYROXQWDU\DUUDQJHPHQW RU
E KHLVERXQGE\DYROXQWDU\DUUDQJHPHQWDSSURYHGXQGHU3DUW
RIWKH,QVROYHQF\$FW



7KHGHEWRULVH[FOXGHGXQGHUWKHEDQNUXSWF\H[FOXVLRQLIu
D DSHWLWLRQ IRU DEDQNUXSWF\RUGHU WR EH PDGH DJDLQVW KLP KDV
EHHQSUHVHQWHGEXWQRWGHFLGHGRU
E KHLVDQXQGLVFKDUJHGEDQNUXSW
5HJXODWLRQV

;



3RZHUWRPDNHUHJXODWLRQV



,WLVIRUWKH/RUG&KDQFHOORUWRPDNHUHJXODWLRQVXQGHUWKLV3DUW



$Q\ SRZHU WR PDNH UHJXODWLRQV XQGHU WKLV 3DUW LV H[HUFLVDEOH E\
VWDWXWRU\LQVWUXPHQW



$VWDWXWRU\LQVWUXPHQWFRQWDLQLQJUHJXODWLRQVXQGHUWKLV3DUWLVVXEMHFW
WR DQQXOPHQW LQ SXUVXDQFH RI D UHVROXWLRQ RI HLWKHU +RXVH RI
3DUOLDPHQWr

,Q6FKHGXOH$WRWKH0DJLVWUDWHVp&RXUWV$FW F   ILQHVWKDWPD\EH
DOWHUHG XQGHU VHFWLRQ  RI WKH  $FW  LQVHUW WKH IROORZLQJ HQWU\ DW WKH
DSSURSULDWHSODFHLQWKHHQWULHVUHODWLQJWRWKH&RXQW\&RXUWV$FW F  u
q6HFWLRQ
.  
HQIRUFHPHQW
UHVWULFWLRQ RUGHUV IDLOXUH WR SURYLGH
LQIRUPDWLRQ



r

,QVHFWLRQRIWKH&RXUWV$FW F   UHJLVWHURIMXGJPHQWVDQGRUGHUV
HWF LQVXEVHFWLRQ  IRUSDUDJUDSK G VXEVWLWXWHu
q G HQIRUFHPHQWUHVWULFWLRQRUGHUVXQGHU3DUW$RIWKDW$FW SRZHU
RIFRXQW\FRXUWVWRPDNHHQIRUFHPHQWUHVWULFWLRQRUGHUV r
&+$37(5
'(%75(/,()25'(56



'HEWUHOLHIRUGHUVDQGGHEWUHOLHIUHVWULFWLRQVRUGHUVHWF


,QWKH6HFRQG*URXSRI3DUWVRIWKH,QVROYHQF\$FW F   LQVROYHQF\RI
LQGLYLGXDOV  EHIRUH 3DUW  WKHUH LV LQVHUWHG DV 3DUW $ WKH 3DUW VHW RXW LQ
6FKHGXOH



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu'HEWPDQDJHPHQWDQGUHOLHI
&KDSWHUu'HEWUHOLHIRUGHUV



$IWHU6FKHGXOHWRWKDW$FWWKHUHLVLQVHUWHGDV6FKHGXOHV=$DQG=%WKH
6FKHGXOHVVHWRXWLQ6FKHGXOHVDQG



6FKHGXOH  ZKLFK PDNHV DPHQGPHQWV FRQVHTXHQWLDO RQ SURYLVLRQV
FRQWDLQHGLQ6FKHGXOH KDVHIIHFW
&+$37(5
'(%70$1$*(0(176&+(0(6
,QWURGXFWRU\



'HEWPDQDJHPHQWVFKHPHV


$ GHEW PDQDJHPHQW VFKHPH LV D VFKHPH WKDW PHHWV WKH FRQGLWLRQV LQ WKLV
VHFWLRQ



7KHVFKHPHPXVWEHRSHQWRVRPHRUDOOQRQEXVLQHVVGHEWRUV



$VFKHPHLVRSHQWRDQRQEXVLQHVVGHEWRULILWDOORZVKLPWRPDNHDUHTXHVWWR
WKHVFKHPHRSHUDWRUIRUDGHEWUHSD\PHQWSODQWREHDUUDQJHGIRUKLP



7KHVFKHPHPXVWSURYLGHWKDWLIVXFKDUHTXHVWLVPDGHu
D DGHFLVLRQPXVWEHPDGHDERXWZKHWKHUDGHEWUHSD\PHQWSODQLVWREH
DUUDQJHGIRUWKHQRQEXVLQHVVGHEWRUDQG
E VXFKDSODQPXVWEHDUUDQJHG LIWKDWLVWKHGHFLVLRQPDGH 



7KHVFKHPHPXVWEHRSHUDWHGE\DERG\RISHUVRQV ZKHWKHUDERG\FRUSRUDWH
RUQRW 



'HEWUHSD\PHQWSODQV


$GHEWUHSD\PHQWSODQLVDSODQWKDWPHHWVWKHFRQGLWLRQVLQWKLVVHFWLRQ



7KHSODQPXVWVSHFLI\VRPHRUDOORIWKHGHEWRUpVGHEWV



7KHSODQPXVWUHTXLUHWKHGHEWRUWRPDNHSD\PHQWVLQUHVSHFWRIHDFKRIWKH
VSHFLILHGGHEWV



,WGRHVQRWPDWWHULIu
D WKHSODQUHTXLUHVSD\PHQWVRIGLIIHUHQWDPRXQWVWREHPDGHLQUHVSHFW
RIDVSHFLILHGGHEWDWGLIIHUHQWWLPHV
E WKHSD\PHQWVWKDWWKHSODQUHTXLUHVWREHPDGHLQUHVSHFWRIDVSHFLILHG
GHEWZRXOGLIDOOPDGHUHSD\WKHGHEWRQO\LQSDUW
$SSURYDORIVFKHPHV



$SSURYDOE\VXSHUYLVLQJDXWKRULW\


7KH VXSHUYLVLQJ DXWKRULW\ PD\ DSSURYH RQH RU PRUH GHEW PDQDJHPHQW
VFKHPHV



5HJXODWLRQVPD\PDNHSURYLVLRQDERXWDQ\RUDOORIWKHIROORZLQJu
D FRQGLWLRQV WKDW PXVW EH PHW EHIRUH WKH VXSHUYLVLQJ DXWKRULW\ PD\
DSSURYHDGHEWPDQDJHPHQWVFKHPH



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu'HEWPDQDJHPHQWDQGUHOLHI
&KDSWHUu'HEWPDQDJHPHQWVFKHPHV

E

FRQVLGHUDWLRQVWKDW WKHVXSHUYLVLQJDXWKRULW\PXVWRU PXVWQRW WDNH
LQWR DFFRXQW LQ GHFLGLQJ ZKHWKHU WR DSSURYH D GHEW PDQDJHPHQW
VFKHPH



5HJXODWLRQV XQGHU WKLV VHFWLRQ PD\ LQ SDUWLFXODU PDNH SURYLVLRQ DERXW
FRQGLWLRQVRUFRQVLGHUDWLRQVWKDWUHODWHWRDQ\PDWWHUOLVWHGLQ6FKHGXOH



7KHVXSHUYLVLQJDXWKRULW\PD\DSSURYHDGHEWPDQDJHPHQWVFKHPHZKHWKHU
DERG\LVu
D RSHUDWLQJWKHVFKHPHDWWKHWLPHRIWKHDSSURYDORU
E SURSRVLQJWRRSHUDWHWKHVFKHPHIURPDWLPHLQWKHIXWXUH



$SSOLFDWLRQVIRUDSSURYDO


5HJXODWLRQVPD\VSHFLI\DSURFHGXUHIRUPDNLQJDQDSSOLFDWLRQIRUDSSURYDO
RIDGHEWPDQDJHPHQWVFKHPH



5HJXODWLRQV XQGHU WKLV VHFWLRQ PD\ LQ SDUWLFXODU VSHFLI\ D SURFHGXUH WKDW
UHTXLUHVDQ\RUDOORIWKHIROORZLQJu
D DQDSSOLFDWLRQWREHPDGHLQDSDUWLFXODUIRUP
E LQIRUPDWLRQWREHVXSSOLHGLQVXSSRUWRIDQDSSOLFDWLRQ
F DIHHWREHSDLGLQUHVSHFWRIDQDSSOLFDWLRQ



7HUPVRIDSSURYDO


7KHDSSURYDORIDGHEWPDQDJHPHQWVFKHPHKDVHIIHFWVXEMHFWWRDQ\UHOHYDQW
WHUPV



5HOHYDQWWHUPVDUHu
D WKH WHUPV LI DQ\  VSHFLILHG LQUHJXODWLRQV WKDW UHODWHWR WKHDSSURYDO
DQG
E WKH WHUPV LI DQ\  WKDW WKH VXSHUYLVLQJ DXWKRULW\ LQFOXGHV LQ WKH
DSSURYDO



5HOHYDQWWHUPVPD\LQSDUWLFXODUGHDOZLWKDOORUDQ\RIWKHIROORZLQJu
D WKHVWDUWRIWKHDSSURYDO
E WKHH[SLU\RIWKHDSSURYDO
F WKHWHUPLQDWLRQRIWKHDSSURYDOLQFOXGLQJWHUPLQDWLRQEHFDXVHRIWKH
EUHDFKRIVRPHRWKHUWHUP



5HOHYDQW WHUPV PD\ LQ SDUWLFXODU LPSRVH UHTXLUHPHQWV RQ WKH VFKHPH
RSHUDWRU



5HOHYDQWWHUPVPD\LQSDUWLFXODUUHODWHWRDQ\PDWWHUOLVWHGLQ6FKHGXOH



5HJXODWLRQVPD\ PDNH SURYLVLRQ DERXW WHUPVWKDW WKH VXSHUYLVLQJ DXWKRULW\
PXVWRUPXVWQRWLQFOXGHLQDQDSSURYDO
3ODQVDUUDQJHG



'LVFKDUJHIURPVSHFLILHGGHEWV


7KLV VHFWLRQDSSOLHV LI D GHEWUHSD\PHQWSODQLVDUUDQJHGIRUDQRQEXVLQHVV
GHEWRULQDFFRUGDQFHZLWKDQDSSURYHGVFKHPH

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu'HEWPDQDJHPHQWDQGUHOLHI
&KDSWHUu'HEWPDQDJHPHQWVFKHPHV





7KHGHEWRULVGLVFKDUJHGIURPWKHGHEWVWKDWDUHVSHFLILHGLQWKHSODQ



7KHGLVFKDUJHIURPDSDUWLFXODUVSHFLILHGGHEWWDNHVHIIHFWDWWKHWLPHZKHQDOO
WKHUHTXLUHGSD\PHQWVKDYHEHHQPDGH



7KH UHTXLUHG SD\PHQWV DUH WKH SD\PHQWV LQ UHVSHFW RI WKH GHEW WKDW DUH
UHTXLUHGE\WKHSURYLVLRQLQFOXGHGLQWKHSODQLQDFFRUGDQFHZLWKVHFWLRQ  



2WKHUHIIHFWV


5HJXODWLRQV PD\ PDNH SURYLVLRQ DERXW WKH HIIHFWV RI HLWKHU RU ERWK RI WKH
IROORZLQJu
D DQRQEXVLQHVVGHEWRUPDNLQJDUHOHYDQWUHTXHVW
E D GHEW UHSD\PHQW SODQ EHLQJ DUUDQJHG LQ FRQVHTXHQFH RI D UHOHYDQW
UHTXHVW



5HJXODWLRQVXQGHUVXEVHFWLRQ  PD\LQSDUWLFXODUSURYLGHIRUWKHYDULDWLRQ
RU UHPRYDO RI DQ\ RU DOO RI WKH IROORZLQJ REOLJDWLRQV GXULQJ WKH UHOHYDQW
SHULRGu
D REOLJDWLRQVWRUHSD\GHEWVVRIDUDVWKHREOLJDWLRQVDURVHEHIRUHWKHVWDUW
RIWKHUHOHYDQWSHULRG
E REOLJDWLRQVWRSD\LQWHUHVWIHHVRURWKHUFKDUJHVLQUHVSHFWRIGHEWV



5HJXODWLRQVXQGHUVXEVHFWLRQ  PD\LQSDUWLFXODUSURYLGHIRUWKHYDULDWLRQ
RUUHPRYDORIDQ\RUDOORIWKHIROORZLQJULJKWVGXULQJWKHUHOHYDQWSHULRGu
D ULJKWVWRSUHVHQWEDQNUXSWF\SHWLWLRQVDJDLQVWWKHGHEWRU
E ULJKWVWRMRLQLQEDQNUXSWF\SURFHHGLQJVEURXJKWDJDLQVWWKHGHEWRU
F ULJKWVWRSXUVXHUHPHGLHV RWKHUWKDQEDQNUXSWF\ IRUWKHUHFRYHU\RI
GHEWV
G ULJKWVWRFKDUJHVXPVE\ZD\RILQWHUHVWIHHRURWKHUFKDUJHLQUHVSHFW
RIGHEWV
H ULJKWV RI VXSSOLHUV RI JDV RU HOHFWULFLW\ RU SDUWLFXODU FODVVHV RI VXFK
VXSSOLHUV  WR VWRS VXSSOLHV RI JDV RU HOHFWULFLW\ RU VXSSOLHV RI DQ\
DVVRFLDWHGVHUYLFHV



5HJXODWLRQV XQGHU VXEVHFWLRQ   PD\ LQ SDUWLFXODU SURYLGH IRU WKH VWD\ RI
FRXUWSURFHHGLQJVZKLFKDUHSHQGLQJDJDLQVWWKHGHEWRULQUHVSHFWRIGHEWV



5HJXODWLRQVXQGHUVXEVHFWLRQ  PD\LQSDUWLFXODUSURYLGHIRUWKHYDULDWLRQ
RUUHPRYDODIWHU WKH HQGRIWKHUHOHYDQW SHULRGRIULJKWVWRFKDUJHVXPVE\
ZD\ RI LQWHUHVW IHH RU RWKHU FKDUJH LQ UHVSHFW RI GHEWV RZHG E\ WKH GHEWRU
GXULQJWKHUHOHYDQWSHULRG



5HJXODWLRQVXQGHUVXEVHFWLRQ  PD\LQSDUWLFXODUPDNHSURYLVLRQDERXWWKH
HIIHFWV RQ DQ\ H[LVWLQJ DUUDQJHPHQWV WKDW UHODWH WR WKH PDQDJHPHQW RI WKH
GHEWRUpVGHEWV LQFOXGLQJWKHVHNLQGVRIDUUDQJHPHQWVDQDGPLQLVWUDWLRQRUGHU
XQGHU3DUWRIWKH&RXQW\&RXUWV$FWDQHQIRUFHPHQWUHVWULFWLRQRUGHU
XQGHU3DUW$RIWKDW$FWRUDGHEWUHOLHIRUGHUXQGHU3DUW$RIWKH,QVROYHQF\
$FW 



7KDWLQFOXGHVSURYLVLRQIRUWKHH[LVWLQJDUUDQJHPHQWVWRFHDVHWRKDYHHIIHFW



5HJXODWLRQV XQGHU VXEVHFWLRQ   PD\ QRW PDNH SURYLVLRQ WR GLVFKDUJH WKH
GHEWRUIURPDQ\GHEW



,QWKLVVHFWLRQu



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu'HEWPDQDJHPHQWDQGUHOLHI
&KDSWHUu'HEWPDQDJHPHQWVFKHPHV

qUHOHYDQWUHTXHVWrPHDQVDUHTXHVWWRWKHRSHUDWRURIDQDSSURYHGVFKHPH
IRU D GHEW UHSD\PHQW SODQ WR EH DUUDQJHG LQ DFFRUGDQFH ZLWK WKH
VFKHPH
qUHOHYDQWSHULRGrPHDQVu
D LQUHODWLRQWRDFDVHIDOOLQJZLWKLQVXEVHFWLRQ  D WKHSHULRG
SUHVFULEHG LQ RU GHWHUPLQHG LQ DFFRUGDQFH ZLWK UHJXODWLRQV
PDGHIRUWKHSXUSRVHVRIWKDWVXEVHFWLRQ
E LQUHODWLRQWRDFDVHIDOOLQJZLWKLQVXEVHFWLRQ  E WKHSHULRG
SUHVFULEHG LQ RU GHWHUPLQHG LQ DFFRUGDQFH ZLWK UHJXODWLRQV
PDGHIRUWKHSXUSRVHVRIWKDWVXEVHFWLRQ


5HJLVWUDWLRQRISODQV


5HJXODWLRQV PD\ PDNH SURYLVLRQ DERXW WKH UHJLVWUDWLRQ RI GHEW UHSD\PHQW
SODQV DUUDQJHG IRU QRQEXVLQHVV GHEWRUV LQ DFFRUGDQFH ZLWK DSSURYHG
VFKHPHV



,QVXEVHFWLRQ  qUHJLVWUDWLRQrPHDQV UHJLVWUDWLRQLQ WKHUHJLVWHUPDLQWDLQHG
XQGHUVHFWLRQRIWKH&RXUWV$FW F   WKHUHJLVWHURIMXGJPHQWVDQG
RUGHUVHWF 



5HJXODWLRQVXQGHUWKLVVHFWLRQPD\DPHQGVHFWLRQRIWKH$FW
$SSHDOV



5LJKWRIDSSHDO


7KLV VHFWLRQ DSSOLHV LI D GHEW UHSD\PHQW SODQ LV DUUDQJHG IRU D GHEWRU LQ
DFFRUGDQFHZLWKDQDSSURYHGVFKHPH



$Q DIIHFWHG FUHGLWRU PD\ DSSHDO WR D FRXQW\ FRXUW DJDLQVW DQ\ RI WKH
IROORZLQJu
D WKHIDFWWKDWWKHSODQKDVEHHQDUUDQJHG
E WKHIDFWWKDWDGHEWRZHGWRWKHDIIHFWHGFUHGLWRUKDVEHHQVSHFLILHGLQ
WKHSODQ
F WKHWHUPVRIWKHSODQ LQFOXGLQJDQ\SURYLVLRQLQFOXGHGLQWKHSODQLQ
DFFRUGDQFHZLWKVHFWLRQ  



6XEVHFWLRQ  F GRHVQRWDOORZDQDIIHFWHGFUHGLWRUWRDSSHDODJDLQVWWKHIDFW
WKDWDGHEWRZHGWRDQ\RWKHUFUHGLWRUKDVEHHQVSHFLILHGLQWKHSODQ



,QWKLVVHFWLRQqDIIHFWHGFUHGLWRUrPHDQVWKHFUHGLWRUXQGHUDQ\GHEWZKLFKLV
VSHFLILHGLQWKHSODQ



'HDOLQJZLWKDSSHDOV



7KLVVHFWLRQDSSOLHVLIDQDSSHDOLVPDGHWRDFRXQW\FRXUWXQGHUVHFWLRQ



7KHSURSHUFRXQW\FRXUWPD\GHWHUPLQHWKHDSSHDOLQDQ\ZD\WKDWLWWKLQNVILW



7KHSURSHUFRXQW\FRXUWPD\PDNHVXFKRUGHUVDVPD\EHQHFHVVDU\WRJLYH
HIIHFWWRWKHGHWHUPLQDWLRQRIWKHDSSHDO



7KHSURSHUFRXQW\FRXUWPD\LQSDUWLFXODURUGHUWKHVFKHPHRSHUDWRUWRGR
DQ\RIWKHIROORZLQJu
D WRUHFRQVLGHUWKHGHFLVLRQWRDUUDQJHWKHSODQ

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu'HEWPDQDJHPHQWDQGUHOLHI
&KDSWHUu'HEWPDQDJHPHQWVFKHPHV

E
F
G



WRUHFRQVLGHUDQ\GHFLVLRQDERXWWKHWHUPVRIWKHSODQ
WRPRGLI\WKHGHEWUHSD\PHQWSODQ
WRUHYRNHWKHGHEWUHSD\PHQWSODQ



7KH SURSHUFRXQW\FRXUWPD\PDNHVXFKLQWHULPSURYLVLRQ DVLW WKLQNVILWLQ
UHODWLRQWRWKHSHULRGEHIRUHWKHDSSHDOLVGHWHUPLQHG



7KHSURSHUFRXQW\FRXUWLVWKHFRXQW\FRXUWWRZKLFKWKHDSSHDOLVPDGH



%XW WKDW LV VXEMHFW WR UXOHV RI FRXUW DV WR WKH YHQXH IRU DQG WUDQVIHU RI
SURFHHGLQJVLQFRXQW\FRXUWV
$SSURYHGVFKHPHVIHHV



)HHVXQGHUDSSURYHGVFKHPH



5HJXODWLRQV PD\ PDNH SURYLVLRQ DERXW WKH IHHV WKDW WKH RSHUDWRU RI DQ
DSSURYHGVFKHPHPD\FKDUJHLQFRQQHFWLRQZLWKWKHRSHUDWLRQRIWKHVFKHPH



5HJXODWLRQVXQGHUWKLVVHFWLRQPD\LQSDUWLFXODUPDNHSURYLVLRQDERXWDQ\RU
DOORIWKHIROORZLQJu
D WKHPDWWHUVLQUHODWLRQWRZKLFKIHHVPD\EHFKDUJHG
E WKHGHVFULSWLRQVRISHUVRQVZKRPD\EHFKDUJHGIHHV
F WKHOHYHOVRIIHHVWKDWPD\EHFKDUJHG



7KDWLQFOXGHVSURYLVLRQWKDWVSHFLILHVu
D WKHSUHFLVHIHHVWKDWWKHVFKHPHRSHUDWRUPD\FKDUJHRU
E UHTXLUHPHQWV LQFOXGLQJOLPLWV ZLWKZKLFKWKHVFKHPHRSHUDWRUPXVW
FRPSO\ZKHQGHWHUPLQLQJWKHOHYHORIIHHVWKDWLWZLOOFKDUJH



7KH/RUG&KDQFHOORUPXVWPDNHUHJXODWLRQVXQGHUWKLVVHFWLRQWRVHFXUHWKDW
WKH RSHUDWRU RI DQ DSSURYHG VFKHPH PD\ FKDUJH RQO\ UHDVRQDEOH IHHV LQ
FRQQHFWLRQZLWKWKHRSHUDWLRQRIWKHVFKHPH



)HHV DUHUHDVRQDEOHLIWKH\GRQRWH[FHHGWKHFRVWVLQFXUUHGE\WKHRSHUDWRU
WDNLQJRQH\HDUZLWKDQRWKHULQFRQQHFWLRQZLWKWKHRSHUDWLRQRIWKHVFKHPH
7HUPLQDWLRQRIDSSURYDO



3URFHGXUHIRUWHUPLQDWLRQ



5HJXODWLRQV PD\ VSHFLI\ D SURFHGXUH IRUWHUPLQDWLQJ WKH DSSURYDO RI D GHEW
PDQDJHPHQWVFKHPH



5HJXODWLRQV XQGHU WKLV VHFWLRQ PD\ LQ SDUWLFXODU VSHFLI\ D SURFHGXUH WKDW
UHTXLUHVDQ\RUDOORIWKHIROORZLQJu
D QRWLFH RI RU WKH UHDVRQV IRU DQ LQWHQGHG WHUPLQDWLRQ WR EH JLYHQ
ZKHWKHU WRWKH VXSHUYLVLQJ DXWKRULW\WKHVFKHPHRSHUDWRUWKH/RUG
&KDQFHOORURUDQ\RWKHUSHUVRQ 
E FRQGLWLRQVWREHPHWEHIRUHDWHUPLQDWLRQWDNHVHIIHFW
F DSDUWLFXODUSHULRGRIWLPHWRHODSVHEHIRUHDWHUPLQDWLRQWDNHVHIIHFW



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu'HEWPDQDJHPHQWDQGUHOLHI
&KDSWHUu'HEWPDQDJHPHQWVFKHPHV



7HUPLQDWLQJDQDSSURYDO
7KH DSSURYDO RI D GHEW PDQDJHPHQW VFKHPH PD\ EH WHUPLQDWHG RQO\ LI WKH
WHUPLQDWLRQ LV LQ DFFRUGDQFH ZLWK DOO RI WKH IROORZLQJ VR IDU DV WKH\ DUH
UHOHYDQW u
D DQ\WHUPVWRZKLFKWKHDSSURYDOLVVXEMHFWE\YLUWXHRIVHFWLRQ
E DQ\SURYLVLRQPDGHLQUHJXODWLRQVXQGHUVHFWLRQ
F DQ\RWKHUSURYLVLRQPDGHLQRWKHUUHJXODWLRQVXQGHUWKLV&KDSWHU



$OWHUQDWLYHVWRWHUPLQDWLRQ



5HJXODWLRQV PD\ PDNH SURYLVLRQ WR DOORZ WKH VXSHUYLVLQJ DXWKRULW\ WR GHDO
ZLWKDWHUPLQDWLRQFDVHRWKHUWKDQE\WHUPLQDWLQJWKHDSSURYDO



$ WHUPLQDWLRQ FDVH LV D FDVH LQ ZKLFK WKH VXSHUYLVLQJ DXWKRULW\ ZRXOG EH
HQWLWOHGWRWHUPLQDWHWKHDSSURYDORIDGHEWPDQDJHPHQWVFKHPH



5HJXODWLRQVXQGHUWKLVVHFWLRQPD\LQSDUWLFXODUPDNHSURYLVLRQWRDOORZWKH
VXSHUYLVLQJDXWKRULW\WRWUDQVIHUWKHRSHUDWLRQRIWKHVFKHPHu
D WRLWVHOIRU
E WRDQ\RWKHUERG\
(IIHFWVRIHQGRIDSSURYDO



(IIHFWVRIHQGRIDSSURYDO



5HJXODWLRQV PD\ PDNH SURYLVLRQ DERXW WKH HIIHFWV LI WKH DSSURYDO RI D GHEW
PDQDJHPHQWVFKHPHFRPHVWRDQHQG



5HJXODWLRQV XQGHU WKLV VHFWLRQ PD\ LQ SDUWLFXODU PDNH SURYLVLRQ DERXW WKH
WUHDWPHQWRIGHEWUHSD\PHQWSODQVDUUDQJHGIRUQRQEXVLQHVVGHEWRUVEHIRUH
WKHVFKHPHFDPHWRDQHQG



7KDWLQFOXGHVSURYLVLRQWRWUHDWDSODQu
D DVWKRXJKWKHDSSURYDOKDGQRWFRPHWRDQHQGRU
E DV WKRXJK WKH SODQ KDG EHHQ PDGH LQ DFFRUGDQFH ZLWK D GLIIHUHQW
DSSURYHGVFKHPH



5HJXODWLRQVXQGHUWKLVVHFWLRQPD\LQSDUWLFXODUPDNHSURYLVLRQDERXWFDVHV
ZKHUHDWWKHWLPHWKHVFKHPHFRPHVWRDQHQGWKHVFKHPHRSHUDWRULVLQEUHDFK
RIDUHOHYDQWREOLJDWLRQ



7KDW LQFOXGHV SURYLVLRQ WR HQVXUH WKDW WKH RSHUDWRU LV QRW UHOHDVHG IURP WKH
UHOHYDQWREOLJDWLRQE\YLUWXHRIWKHWHUPLQDWLRQ



,Q VXEVHFWLRQV   DQG   qUHOHYDQW REOLJDWLRQr PHDQV DQ\ REOLJDWLRQ
LQFOXGLQJDUHTXLUHPHQWRUFRQGLWLRQ KRZHYHUDULVLQJWKDWUHODWHVWRu
D WKHVFKHPHLQTXHVWLRQ LQFOXGLQJLWVRSHUDWLRQ 
E WKHDSSURYDORIWKDWVFKHPHRU
F WKHWHUPLQDWLRQRIWKDWDSSURYDO



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu'HEWPDQDJHPHQWDQGUHOLHI
&KDSWHUu'HEWPDQDJHPHQWVFKHPHV

7KHVXSHUYLVLQJDXWKRULW\


7KHVXSHUYLVLQJDXWKRULW\



7KHVXSHUYLVLQJDXWKRULW\LVu
D WKH/RUG&KDQFHOORURU
E DQ\ SHUVRQ WKDW WKH /RUG &KDQFHOORU KDV DXWKRULVHG WR DSSURYH GHEW
PDQDJHPHQWVFKHPHVXQGHUVHFWLRQ



6XEVHFWLRQV   DQG   DSSO\ LQ DQ\ FDVH ZKHUH DQ DXWKRULVDWLRQ XQGHU
VXEVHFWLRQ  E VWDUWVRUHQGV



7KHVWDUWRUHQGRIWKHDXWKRULVDWLRQGRHVQRWDIIHFWWKHYDOLGLW\RIDQDSSURYDO
WKDWLVLQIRUFHDWWKHUHOHYDQWWLPH



7KHQHZVXSHUYLVLQJDXWKRULW\PD\H[HUFLVHDOORILWVIXQFWLRQVLQUHODWLRQWRDQ
DSSURYDO WKDW LV LQ IRUFH DW WKH UHOHYDQW WLPH DV WKRXJK LW KDG JLYHQ WKH
DSSURYDOLWVHOI



,QWKLVVHFWLRQu
qDSSURYDOr PHDQV DQ DSSURYDO RI D GHEW PDQDJHPHQW VFKHPH JLYHQ
XQGHUVHFWLRQ
qUHOHYDQWWLPHrPHDQVWKHWLPHZKHQDQDXWKRULVDWLRQVWDUWVRUHQGV



)LQDQFLDOVXSSRUW



7KLVVHFWLRQDSSOLHVLIWKH/RUG&KDQFHOORULVQRWWKHVXSHUYLVLQJDXWKRULW\



7KH /RUG &KDQFHOORU PD\ PDNH SD\PHQWV WR WKH VXSHUYLVLQJ DXWKRULW\ LQ
UHVSHFW RI FRVWV WKDW LW KDV LQFXUUHG LQ H[HUFLVLQJ LWV IXQFWLRQV LQ FRQQHFWLRQ
ZLWKWKLV&KDSWHU



7KHSD\PHQWVPD\EHPDGHRXWRIPRQH\SURYLGHGE\3DUOLDPHQW
9DULRXV



5HJXODWLRQV



,WLVIRUWKH/RUG&KDQFHOORUWRPDNHUHJXODWLRQV



7KHSRZHUWRPDNHUHJXODWLRQVLVH[HUFLVDEOHE\VWDWXWRU\LQVWUXPHQW



$ VWDWXWRU\ LQVWUXPHQW FRQWDLQLQJ UHJXODWLRQV LV VXEMHFW WR DQQXOPHQW LQ
SXUVXDQFHRIDUHVROXWLRQRIHLWKHU+RXVHRI3DUOLDPHQW



%XW VXEVHFWLRQ   GRHV QRW DSSO\ LQ WKH FDVH RI D VWDWXWRU\ LQVWUXPHQW WKDW
FRQWDLQVHLWKHURUERWKRIWKHIROORZLQJu
D WKHILUVWUHJXODWLRQVXQGHUDSDUWLFXODUVHFWLRQRIWKLV&KDSWHU
E DQ\UHJXODWLRQVXQGHUVHFWLRQWKDWDPHQGVHFWLRQRIWKH &RXUWV
$FW F  



,QVXFKDFDVHWKHVWDWXWRU\LQVWUXPHQWPD\QRWEHPDGHXQOHVVDGUDIWRIWKH
LQVWUXPHQWKDVEHHQODLGEHIRUHDQGDSSURYHGE\DUHVROXWLRQRIHDFK+RXVH
RI3DUOLDPHQW



5HJXODWLRQVPD\PDNHGLIIHUHQWSURYLVLRQLQUHODWLRQWRGLIIHUHQWFDVHV



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu'HEWPDQDJHPHQWDQGUHOLHI
&KDSWHUu'HEWPDQDJHPHQWVFKHPHV



5HJXODWLRQV PD\ PDNH DQ\ RU DOO RI WKH IROORZLQJ SURYLVLRQ LI WKH /RUG
&KDQFHOORUWKLQNVLWLVQHFHVVDU\RUH[SHGLHQWu
D VXSSOHPHQWDU\LQFLGHQWDORUFRQVHTXHQWLDOSURYLVLRQ
E WUDQVLWRU\WUDQVLWLRQDORUVDYLQJSURYLVLRQ



3URYLVLRQ XQGHU VXEVHFWLRQ   PD\ LQ SDUWLFXODU DPHQG VHFWLRQ  RU 
LQFOXGLQJE\PDNLQJSURYLVLRQIRUIXUWKHUJURXQGVRIDSSHDO 



,QWKLVVHFWLRQ H[FHSWLQVXEVHFWLRQ  qUHJXODWLRQVrPHDQVUHJXODWLRQVXQGHU
DQ\SURYLVLRQRIWKLV&KDSWHU



,QWHUSUHWDWLRQ
,QWKLV&KDSWHUu
qDIIHFWHGFUHGLWRUrKDVWKHPHDQLQJJLYHQE\VHFWLRQ
qDSSURYHGVFKHPHrPHDQVDGHEWPDQDJHPHQWVFKHPHWKDWLVDSSURYHG
XQGHUVHFWLRQ
qEXVLQHVVGHEWrPHDQVDGHEWLQFXUUHGLQWKHFRXUVHRIDEXVLQHVV
qGHEWPDQDJHPHQWVFKHPHrKDVWKHPHDQLQJJLYHQE\VHFWLRQ
qGHEWUHSD\PHQWSODQrKDVWKHPHDQLQJJLYHQE\VHFWLRQ
qQRQEXVLQHVVGHEWRUrPHDQVDQ\LQGLYLGXDOZKRu
D LVDGHEWRUXQGHURQHRUPRUHGHEWVEXW
E LVQRWDGHEWRUXQGHUDQ\EXVLQHVVGHEWV
qVFKHPH RSHUDWRUr PHDQV WKH ERG\ WKDW RSHUDWHV D GHEW PDQDJHPHQW
VFKHPH
qVSHFLILHGGHEWrPHDQVDGHEWVSHFLILHGLQDGHEWUHSD\PHQWSODQ
qVXSHUYLVLQJDXWKRULW\rKDVWKHPHDQLQJJLYHQE\VHFWLRQ
3$57
0,6&(//$1(286
&RPSXOVRU\SXUFKDVH



(QIRUFHPHQWE\HQIRUFHPHQWRIILFHUV



,QVHFWLRQRIWKH/DQGV&ODXVHV&RQVROLGDWLRQ$FW F   LQWHUSUHWDWLRQV
LQWKLVDQGWKHVSHFLDO$FW DWWKHHQGWKHUHLVLQVHUWHGu
q:KHUHDQ\PDWWHULQUHODWLRQWRDQ\ODQGVLVUHTXLUHGWREHGRQH
E\ DQ HQIRUFHPHQW RIILFHU WKH H[SUHVVLRQ qWKH HQIRUFHPHQW
RIILFHUrPHDQVWKHRIILFHURURIILFHUVLGHQWLILHGIRUWKDWSXUSRVH
LQSDUDJUDSK$RI6FKHGXOHWRWKH&RXUWV$FWr



,QVHFWLRQRIWKDW$FW SURFHHGLQJVLQFDVHRIUHIXVDOWRGHOLYHUSRVVHVVLRQRI
ODQGV u
D DIWHU qWKH VKHULIIr ZKHUH LW ILUVW RFFXUV WKHUH LV LQVHUWHG qRU WKH
HQIRUFHPHQWRIILFHUr
E IRUqWKHVKHULIIrZKHUHLWQH[WRFFXUVWKHUHLVVXEVWLWXWHGqWKHSHUVRQ
WRZKRPLWLVLVVXHGr
F IRUqWKHVKHULIIrZKHUHLW ODVW RFFXUVWKHUH LV VXEVWLWXWHGqWKHSHUVRQ
H[HFXWLQJWKHZDUUDQWrDQG
G WKH SURYLVLRQV RI VHFWLRQ  EHFRPH VXEVHFWLRQ   DQG DIWHU WKDW

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu0LVFHOODQHRXV



VXEVHFWLRQWKHUHLVLQVHUWHGu
q

,I E\ YLUWXH RI SDUDJUDSK $ RI 6FKHGXOH WR WKH &RXUWV $FW
WKHZDUUDQWLVLVVXHGWRWZRRUPRUHSHUVRQVFROOHFWLYHO\
WKH GXW\ LQ VXEVHFWLRQ   WR GHOLYHU SRVVHVVLRQ RI ODQGV VKDOO
DSSO\ WR WKH SHUVRQ WR ZKRP WKH ZDUUDQW LV DOORFDWHG LQ
DFFRUGDQFHZLWKWKHDSSURYHGDUUDQJHPHQWVPHQWLRQHGLQWKDW
6FKHGXOHr



6HFWLRQ  RI WKH &RPSXOVRU\ 3XUFKDVH $FW  F   UHIXVDO WR JLYH
SRVVHVVLRQWRDFTXLULQJDXWKRULW\ LVDPHQGHGDVIROORZV



,Q VXEVHFWLRQ   IRU WKH ZRUGV IURP qWKH VKHULIIr WR WKH HQG WKHUH LV
VXEVWLWXWHGu
q D WKHVKHULIIRU
E WKHHQIRUFHPHQWRIILFHU
WR GHOLYHU SRVVHVVLRQ RI LW WR WKH SHUVRQ DSSRLQWHG LQ WKH ZDUUDQW WR
UHFHLYHLWr



,QVXEVHFWLRQ  IRUqWKHVKHULIIrWKHUHLVVXEVWLWXWHGqWKHSHUVRQWRZKRPLWLV
LVVXHGr



$IWHUVXEVHFWLRQ  WKHUHLVLQVHUWHGu
q $

,IE\YLUWXHRISDUDJUDSK$RI6FKHGXOHWRWKH&RXUWV$FWWKH
ZDUUDQW LV LVVXHG WR WZR RU PRUH SHUVRQV FROOHFWLYHO\ WKH GXW\ LQ
VXEVHFWLRQ   RI WKLV VHFWLRQ VKDOO DSSO\ WR WKH SHUVRQ WR ZKRP WKH
ZDUUDQW LV DOORFDWHG LQ DFFRUGDQFH ZLWK WKH DSSURYHG DUUDQJHPHQWV
PHQWLRQHGLQWKDW6FKHGXOHr



,QVXEVHFWLRQ  IRUqWKHVKHULIIrWKHUHLVVXEVWLWXWHGqWKHSHUVRQH[HFXWLQJWKH
ZDUUDQWr



,QVXEVHFWLRQ  IRUq,QWKLVVHFWLRQrWKHUHLVVXEVWLWXWHGu
 q,QWKLVVHFWLRQu
qWKH HQIRUFHPHQW RIILFHUr LQ UHODWLRQ WR D ZDUUDQW WR GHOLYHU
SRVVHVVLRQ RI ODQG XQGHU WKLV VHFWLRQ PHDQV WKH RIILFHU RU
RIILFHUVLGHQWLILHGIRUWKDWSXUSRVHLQSDUDJUDSK$RI6FKHGXOH
WRWKH&RXUWV$FWDQGr



6XSSOHPHQWDU\



6FKHGXOH  WR WKH &RXUWV $FW  F   +LJK &RXUW ZULWV RI H[HFXWLRQ  LV
DPHQGHGDVIROORZV



$IWHUSDUDJUDSKWKHUHLVLQVHUWHGu
q,VVXHRIFHUWDLQZDUUDQWVWRHQIRUFHPHQWRIILFHUV
$

 6XESDUDJUDSK   DSSOLHV IRU WKH SXUSRVH RI LGHQWLI\LQJ WKH
HQIRUFHPHQWRIILFHUWRZKRPDZDUUDQWPD\EHLVVXHGXQGHUu
D VHFWLRQ    RI WKH /DQGV &ODXVHV &RQVROLGDWLRQ $FW 
SURFHHGLQJVLQFDVHRIUHIXVDOWRGHOLYHUSRVVHVVLRQRIODQGV 
RU
E VHFWLRQ  RIWKH&RPSXOVRU\3XUFKDVH$FW UHIXVDOWR
JLYHSRVVHVVLRQWRDFTXLULQJDXWKRULW\ 



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu0LVFHOODQHRXV

 7KHHQIRUFHPHQWRIILFHULQUHODWLRQWRVXFKDZDUUDQWLVu
D WKH HQIRUFHPHQW RIILFHU DVVLJQHG WR D UHOHYDQW GLVWULFW RU LI
WZRRUPRUHHQIRUFHPHQWRIILFHUVDUHDVVLJQHGWRWKDWGLVWULFW
WKRVHRIILFHUVFROOHFWLYHO\RU
E DQDPHGHQIRUFHPHQWRIILFHUZKRZKHWKHURUQRWDVVLJQHGWR
DUHOHYDQWGLVWULFWKDVXQGHUWDNHQWRH[HFXWHWKHZDUUDQW
 ,QVXESDUDJUDSK  qDUHOHYDQWGLVWULFWrLQ UHODWLRQWRD ZDUUDQW
PHDQVu
D WKH GLVWULFW ZKHUH WKH ODQG LQ UHVSHFW RI ZKLFK WKH ZDUUDQW
ZDVLVVXHGLVVLWXDWHGRU
E LI WKDW ODQG EHLQJ ODQG LQ RQH RZQHUVKLS  LV QRW VLWXDWHG
ZKROO\LQRQHGLVWULFWDGLVWULFWZKHUHDQ\SDUWRIWKDWODQGLV
VLWXDWHGr


3DUDJUDSKLVDPHQGHGDVVHWRXWLQVXEVHFWLRQV  WR  



,QVXESDUDJUDSK  DWWKHHQGWKHUHLVLQVHUWHGqDQGZDUUDQWVLVVXHGWRRQH
RU PRUH HQIRUFHPHQW RIILFHUV XQGHU DQ HQDFWPHQW PHQWLRQHG LQ SDUDJUDSK
$  D RU E r



$IWHUVXESDUDJUDSK  WKHUHLVLQVHUWHGu
 q $ 7KH UHOHYDQW RIILFHU KDV LQ UHODWLRQ WR WKH ZDUUDQW WKH GXWLHV
SRZHUV ULJKWV SULYLOHJHV DQG OLDELOLWLHV WKDW D VKHULII RI D FRXQW\
ZRXOGKDYHKDGDWFRPPRQODZLIu
D WKHZDUUDQWKDGEHHQLVVXHGWRKLPDQG
E WKHGLVWULFWLQZKLFKLWLVWREHH[HFXWHGKDGEHHQZLWKLQKLV
FRXQW\r



)RUVXESDUDJUDSK  WKHUHLVVXEVWLWXWHGu




)RUVXESDUDJUDSK  WKHUHLVVXEVWLWXWHGu




q  q7KHUHOHYDQWRIILFHUrPHDQVu
D LQUHODWLRQWRDZULWu
L LIWKHZULWLVGLUHFWHGWRDVLQJOHHQIRUFHPHQWRIILFHU
XQGHUSDUDJUDSK  D RU F WKDWRIILFHU
LL LI WKH ZULW LV GLUHFWHG WR WZR RU PRUH HQIRUFHPHQW
RIILFHUV FROOHFWLYHO\ XQGHU SDUDJUDSK   E  WKH
RIILFHU WR ZKRP LQ DFFRUGDQFH ZLWK DSSURYHG
DUUDQJHPHQWVWKHH[HFXWLRQRIWKHZULWLVDOORFDWHG
E LQUHODWLRQWRDZDUUDQWu
L LIWKHZDUUDQWLVLVVXHGWRDVLQJOHHQIRUFHPHQWRIILFHU
LQ DFFRUGDQFH ZLWK SDUDJUDSK $  D  RU E  WKDW
RIILFHU
LL LI WKH ZDUUDQWLVLVVXHGWR WZRRU PRUH HQIRUFHPHQW
RIILFHUV FROOHFWLYHO\ LQ DFFRUGDQFH ZLWK SDUDJUDSK
$  D  WKH RIILFHU WR ZKRP LQ DFFRUGDQFH ZLWK
DSSURYHGDUUDQJHPHQWVWKHH[HFXWLRQRIWKHZDUUDQW
LVDOORFDWHGr
q  6XESDUDJUDSKV   DQG $  DSSO\ WR D SHUVRQ DFWLQJ XQGHU WKH
DXWKRULW\RIWKHUHOHYDQWRIILFHUDVWKH\DSSO\WRWKHUHOHYDQWRIILFHUr

,QSDUDJUDSKDIWHUqZULWrWKHUHLVLQVHUWHGqRUZDUUDQWr



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu0LVFHOODQHRXV



,QSDUDJUDSKLQVXESDUDJUDSK  G LL DIWHUqRIILFHUVrWKHUHLVLQVHUWHGq
RUZDUUDQWVLVVXHGWRHQIRUFHPHQWRIILFHUVXQGHUDQHQDFWPHQWPHQWLRQHGLQ
SDUDJUDSK$  D RU E r



$FFRUGLQJO\u
D LQVHFWLRQRIWKDW$FW +LJK&RXUWZULWVRIH[HFXWLRQ LQVXEVHFWLRQ
  DW WKH HQG WKHUH LV LQVHUWHG qDQG DERXW ZDUUDQWV LVVXHG LQ
FRQQHFWLRQZLWKWKHFRPSXOVRU\DFTXLVLWLRQRIODQGrDQG
E LQ6FKHGXOHWRWKDW$FWu
L IRU WKH KHDGLQJ q+LJK &RXUW :ULWV RI ([HFXWLRQr WKHUH LV
VXEVWLWXWHGq(QIRUFHPHQWRI&HUWDLQ:ULWVDQG:DUUDQWVrDQG
LL LQ WKH KHDGLQJ LPPHGLDWHO\ SUHFHGLQJ SDUDJUDSK  IRU qRI
H[HFXWLRQrWKHUHLVVXEVWLWXWHGqDQGZDUUDQWVr
-XGLFLDOUHYLHZ



-XGLFLDOUHYLHZSRZHUWRVXEVWLWXWHGHFLVLRQ
,Q VHFWLRQ  RI WKH 6XSUHPH &RXUW $FW  F   DSSOLFDWLRQ IRU MXGLFLDO
UHYLHZ IRUVXEVHFWLRQ  WKHUHLVVXEVWLWXWHGu
q

,I RQ DQ DSSOLFDWLRQ IRU MXGLFLDO UHYLHZ WKH +LJK &RXUW TXDVKHV WKH
GHFLVLRQWRZKLFKWKHDSSOLFDWLRQUHODWHVLWPD\LQDGGLWLRQu
D UHPLWWKHPDWWHUWRWKHFRXUWWULEXQDORUDXWKRULW\ZKLFKPDGH
WKHGHFLVLRQZLWKDGLUHFWLRQWRUHFRQVLGHUWKHPDWWHUDQGUHDFK
DGHFLVLRQLQDFFRUGDQFHZLWKWKHILQGLQJVRIWKH+LJK&RXUWRU
E VXEVWLWXWHLWVRZQGHFLVLRQIRUWKHGHFLVLRQLQTXHVWLRQ

$

%XWWKHSRZHUFRQIHUUHGE\VXEVHFWLRQ  E LVH[HUFLVDEOHRQO\LIu
D WKHGHFLVLRQLQTXHVWLRQZDVPDGHE\DFRXUWRUWULEXQDO
E WKH GHFLVLRQ LV TXDVKHG RQ WKH JURXQG WKDW WKHUH KDV EHHQ DQ
HUURURIODZDQG
F ZLWKRXW WKH HUURU WKHUH ZRXOG KDYH EHHQ RQO\ RQH GHFLVLRQ
ZKLFKWKHFRXUWRUWULEXQDOFRXOGKDYHUHDFKHG

%

8QOHVV WKH +LJK &RXUW RWKHUZLVH GLUHFWV D GHFLVLRQ VXEVWLWXWHG E\ LW
XQGHUVXEVHFWLRQ  E KDVHIIHFWDVLILWZHUHDGHFLVLRQRIWKHUHOHYDQW
FRXUWRUWULEXQDOr
3$57
*(1(5$/



5HSHDOVDQGSURWHFWHGIXQFWLRQVRIWKH/RUG&KDQFHOORU



6FKHGXOHFRQWDLQVUHSHDOV



,Q6FKHGXOHWRWKH&RQVWLWXWLRQDO5HIRUP$FW SURWHFWHGIXQFWLRQVRIWKH
/RUG&KDQFHOORU LQ3DUW$RIWKHOLVWLQSDUDJUDSKLQVHUWLQWKHDSSURSULDWH
SODFHu
q7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FW
3DUW



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
3DUWu*HQHUDO

6HFWLRQ
3DUW
,Q3DUW&KDSWHUVDQGr


([WHQW



3DUWV  DQG  DQG WKLV 3DUW H[WHQG WR (QJODQG DQG :DOHV 6FRWODQG DQG
1RUWKHUQ,UHODQG



7KHRWKHUSURYLVLRQVRIWKLV$FWH[WHQGWR(QJODQGDQG:DOHVRQO\



6XEVHFWLRQV  DQG  DUHVXEMHFWWRWKHIROORZLQJ



7KHVHKDYHWKHVDPHH[WHQWDVWKHSURYLVLRQVDPHQGHGRUUHSHDOHGu
D DPHQGPHQWVLQVHFWLRQ  DQG  
E DPHQGPHQWVDQGUHSHDOVLQ6FKHGXOHVDQG
F UHSHDOVLQ3DUWVDQGRI6FKHGXOH



7KHVHDUHVXEMHFWWRSURYLVLRQLQ6FKHGXOHVDQGDERXWH[WHQWu
D DPHQGPHQWVDQGUHSHDOVLQWKRVH6FKHGXOHV
E UHSHDOVLQ3DUWVDQGRI6FKHGXOH



&RPPHQFHPHQWDQGWUDQVLWLRQDOSURYLVLRQ



7KHSURYLVLRQVRIWKLV$FWH[FHSWVHFWLRQVDQGWKLVVHFWLRQFRPHLQWR
IRUFHLQDFFRUGDQFHZLWKSURYLVLRQPDGHE\WKH/RUG&KDQFHOORUE\RUGHU



7KH/RUG&KDQFHOORUPD\E\RUGHUPDNHWUDQVLWLRQDOSURYLVLRQRUVDYLQJVLQ
FRQQHFWLRQZLWKWKHFRPLQJLQWRIRUFHRIDQ\SURYLVLRQRIWKLV$FW



$Q RUGHU XQGHU WKLV VHFWLRQ PD\ PDNH GLIIHUHQW SURYLVLRQ IRU GLIIHUHQW
SXUSRVHV



$Q\ SRZHU WR PDNH DQ RUGHU XQGHU WKLV VHFWLRQ LV H[HUFLVDEOH E\ VWDWXWRU\
LQVWUXPHQW



6KRUWWLWOH
7KLV$FWPD\EHFLWHGDVWKH7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FW



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu6HQLRU3UHVLGHQWRI7ULEXQDOV

6&+('8/(6

6&+('8/(

6HFWLRQ

6(1,2535(6,'(172)7 5,%81$/6
3$57
5(&200(1'$7,216)25$332,170(17
'XW\WRILOOYDFDQFLHV


 ,IWKHUHLVDYDFDQF\LQWKHRIILFHRI6HQLRU3UHVLGHQWRI7ULEXQDOVWKH/RUG
&KDQFHOORUPXVWUHFRPPHQGDSHUVRQIRUDSSRLQWPHQWWRWKDWRIILFH
 6XESDUDJUDSK  GRHVQRWDSSO\WRDYDFDQF\ZKLOHWKH/RUG&KLHI-XVWLFH
DJUHHVWKDWLWPD\UHPDLQXQILOOHG

7KHWZRURXWHVWRDUHFRPPHQGDWLRQDJUHHPHQWXQGHUWKLVSDUDJUDSKRUVHOHFWLRQXQGHU3DUW


 %HIRUHWKH/RUG&KDQFHOORUPD\UHFRPPHQGDSHUVRQIRUDSSRLQWPHQWWRWKH
RIILFHRI6HQLRU3UHVLGHQWRI7ULEXQDOVWKH/RUG&KDQFHOORUPXVWFRQVXOWu
D WKH/RUG&KLHI-XVWLFHRI(QJODQGDQG:DOHV
E WKH/RUG3UHVLGHQWRIWKH&RXUWRI6HVVLRQDQG
F WKH/RUG&KLHI-XVWLFHRI1RUWKHUQ,UHODQG
 6XESDUDJUDSKV  DQG  DSSO\LIu
D WKH RXWFRPHRIFRQVXOWDWLRQ XQGHUVXESDUDJUDSK  LV DJUHHPHQW
EHWZHHQu
L WKH/RUG&KDQFHOORU
LL WKH/RUG&KLHI-XVWLFHRI(QJODQGDQG:DOHV
LLL WKH/RUG3UHVLGHQWRIWKH&RXUWRI6HVVLRQDQG
LY WKH/RUG&KLHI-XVWLFHRI1RUWKHUQ,UHODQG
DVWRWKHSHUVRQWREHUHFRPPHQGHGDQG
E WKHSHUVRQLVu
L DQ RUGLQDU\ MXGJH RI WKH &RXUW RI $SSHDO LQ (QJODQG DQG
:DOHV
LL DMXGJHRIWKH&RXUWRI6HVVLRQZKRLVDPHPEHURIWKH)LUVW
RU6HFRQG'LYLVLRQRIWKH,QQHU+RXVHRIWKDW&RXUWRU
LLL D/RUG-XVWLFHRI$SSHDOLQ1RUWKHUQ,UHODQG
 7KH /RUG &KDQFHOORUPXVW UHFRPPHQG WKH SHUVRQ IRU DSSRLQWPHQW WRWKH
RIILFHRI6HQLRU3UHVLGHQWRI7ULEXQDOVVXEMHFWWRVXESDUDJUDSK  
 :KHUHWKHSHUVRQu



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu6HQLRU3UHVLGHQWRI7ULEXQDOV
3DUWu5HFRPPHQGDWLRQVIRUDSSRLQWPHQW

D

GHFOLQHV WR EH UHFRPPHQGHG RU GRHV QRW DJUHH ZLWKLQ D WLPH
VSHFLILHGWRKLPIRUWKDWSXUSRVHRU
E LV RWKHUZLVH QRW DYDLODEOH ZLWKLQ D UHDVRQDEOH WLPH WR EH
UHFRPPHQGHG
WKH /RUG &KDQFHOORU PXVW LQVWHDG RI UHFRPPHQGLQJ WKH SHUVRQ IRU
DSSRLQWPHQWFRQVXOWDIUHVKXQGHUVXESDUDJUDSK  
 ,I WKH /RUG &KDQFHOORU KDV FRQVXOWHG XQGHU VXESDUDJUDSK   EXW VXE
SDUDJUDSKV   DQG   GR QRW DSSO\ IROORZLQJ WKDW FRQVXOWDWLRQWKH /RUG
&KDQFHOORUPXVWPDNHDUHTXHVWWRWKH-XGLFLDO$SSRLQWPHQWV&RPPLVVLRQ
IRUDSHUVRQWREHVHOHFWHGIRUUHFRPPHQGDWLRQIRUDSSRLQWPHQWWRWKHRIILFH
RI6HQLRU3UHVLGHQWRI7ULEXQDOV
3$57
6(/(&7,21%<7+(-8',&,$/$332,170(176&200,66,21
(OLJLELOLW\IRUVHOHFWLRQ


$SHUVRQLVHOLJLEOHIRUVHOHFWLRQLQSXUVXDQFHRIDUHTXHVWXQGHUSDUDJUDSK
  RQO\LIu
D KHVDWLVILHVWKHMXGLFLDODSSRLQWPHQWHOLJLELOLW\FRQGLWLRQRQD\HDU
EDVLV
E KH LV DQ DGYRFDWH RU VROLFLWRU LQ 6FRWODQG RI DW OHDVW VHYHQ \HDUVp
VWDQGLQJRU
F KH LV D EDUULVWHU RU VROLFLWRU LQ 1RUWKHUQ ,UHODQG RI DW OHDVW VHYHQ
\HDUVpVWDQGLQJ

7KHVHOHFWLRQSURFHVV


,Q &KDSWHU  RI 3DUW  RI WKH &RQVWLWXWLRQDO 5HIRUP $FW  F 
DSSRLQWPHQWV DIWHUVHFWLRQLQVHUWu
q6HQLRU3UHVLGHQWRI7ULEXQDOV
$ 6HFWLRQV%WR*DSSO\ZKHUHUHTXHVWPDGHIRUVHOHFWLRQ

%



6HFWLRQV % WR * DSSO\ ZKHUH WKH /RUG &KDQFHOORU PDNHV D
UHTXHVWWRWKH&RPPLVVLRQXQGHUSDUDJUDSK  RI6FKHGXOHWRWKH
7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FW UHTXHVWIRUSHUVRQWR
EH VHOHFWHG IRU UHFRPPHQGDWLRQ IRU DSSRLQWPHQW WR WKH RIILFH RI
6HQLRU3UHVLGHQWRI7ULEXQDOV 



7KRVH VHFWLRQV DUH VXEMHFW WR VHFWLRQ 
PRGLILFDWLRQRIUHTXHVWV 

ZLWKGUDZDO DQG

6HOHFWLRQSURFHVV


2Q UHFHLYLQJ D UHTXHVW WKH &RPPLVVLRQ PXVW DSSRLQW D VHOHFWLRQ
SDQHO



7KHSDQHOPXVWu
D GHWHUPLQHWKHVHOHFWLRQSURFHVVWREHDSSOLHG
E DSSO\WKHVHOHFWLRQSURFHVVDQG
F PDNHDVHOHFWLRQDFFRUGLQJO\

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu6HQLRU3UHVLGHQWRI7ULEXQDOV
3DUWu6HOHFWLRQE\WKH-XGLFLDO$SSRLQWPHQWV&RPPLVVLRQ

&





$VSDUWRIWKHVHOHFWLRQSURFHVVWKHSDQHOPXVWFRQVXOWu
D WKH/RUG&KLHI-XVWLFHLIQRWDPHPEHURIWKHSDQHO
E WKH/RUG3UHVLGHQWRIWKH&RXUWRI6HVVLRQLIQRWDPHPEHURI
WKHSDQHODQG
F WKH/RUG&KLHI-XVWLFHRI1RUWKHUQ,UHODQGLIQRWDPHPEHURI
WKHSDQHO



2QHSHUVRQRQO\PXVWEHVHOHFWHGIRUWKHUHFRPPHQGDWLRQWRZKLFK
DUHTXHVWUHODWHV



6XEVHFWLRQ  DSSOLHVWRVHOHFWLRQXQGHUWKLVVHFWLRQDQGWRVHOHFWLRQ
XQGHUVHFWLRQ*



$VHOHFWLRQSDQHOLVDFRPPLWWHHRIWKH&RPPLVVLRQ

6HOHFWLRQSDQHO


7KHVHOHFWLRQSDQHOPXVWFRQVLVWRIIRXUPHPEHUV



7KHILUVWPHPEHULVWKH/RUG&KLHI-XVWLFHRUKLVQRPLQHH



7KHVHFRQGPHPEHULVDSHUVRQGHVLJQDWHGE\WKH/RUG&KLHI-XVWLFH



8QOHVVVXEVHFWLRQ   DSSOLHVWKHWKLUGPHPEHULVWKHFKDLUPDQ RI
WKH&RPPLVVLRQRUKLVQRPLQHH



7KHIRXUWKPHPEHULVDOD\PHPEHURIWKH&RPPLVVLRQGHVLJQDWHG
E\WKHWKLUGPHPEHU



6XEVHFWLRQ  DSSOLHVLIu
D WKHUHLVQRFKDLUPDQRIWKH&RPPLVVLRQRU
E WKHFKDLUPDQRIWKH&RPPLVVLRQLVXQDYDLODEOHDQGKDVQRW
QRPLQDWHGDSHUVRQXQGHUVXEVHFWLRQ  



,QWKRVHFDVHVWKHWKLUGPHPEHULVDOD\PHPEHURIWKH&RPPLVVLRQ
VHOHFWHG E\ WKH OD\ PHPEHUV RI WKH &RPPLVVLRQ RWKHU WKDQ WKH
FKDLUPDQ



$QRPLQHHRIWKH/RUG&KLHI-XVWLFHPXVWEHD+HDGRI'LYLVLRQRUD
/RUG-XVWLFHRI$SSHDO



7KHSHUVRQGHVLJQDWHGXQGHUVXEVHFWLRQ  PXVWEHu
D DSHUVRQZKRKROGVRUKDVKHOGWKHRIILFHRI6HQLRU3UHVLGHQW
RI7ULEXQDOV
E D SHUVRQ ZKR KROGV RU KDV KHOG RIILFH DV D &KDPEHU
3UHVLGHQW RI D FKDPEHU RI WKH )LUVWWLHU 7ULEXQDO RU RI D
FKDPEHURIWKH8SSHU7ULEXQDORU
F DSHUVRQZKRKROGVRUKDVKHOGDQRIILFHWKDWLQWKHRSLQLRQ
RI WKH /RUG &KLHI -XVWLFH LV VXFK WKDW D KROGHU RI LW ZRXOG
DFTXLUHNQRZOHGJHRUH[SHULHQFHRIWULEXQDOVEURDGO\VLPLODU
WRWKDWZKLFKZRXOGEHDFTXLUHGE\u
L DSHUVRQZKRKROGVWKHRIILFHRI6HQLRU3UHVLGHQWRI
7ULEXQDOVRU
LL DSHUVRQZKRKROGVRIILFHDVD&KDPEHU3UHVLGHQWRI
DFKDPEHURIWKH)LUVWWLHU7ULEXQDORU
LLL DSHUVRQZKRKROGVRIILFHDVD&KDPEHU3UHVLGHQWRI
DFKDPEHURIWKH8SSHU7ULEXQDO



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu6HQLRU3UHVLGHQWRI7ULEXQDOV
3DUWu6HOHFWLRQE\WKH-XGLFLDO$SSRLQWPHQWV&RPPLVVLRQ



%HIRUH GHVLJQDWLQJ D SHUVRQ XQGHU VXEVHFWLRQ   WKH /RUG &KLHI
-XVWLFHPXVWFRQVXOWu
D WKH/RUG3UHVLGHQWRIWKH&RXUWRI6HVVLRQDQG
E WKH/RUG&KLHI-XVWLFHRI1RUWKHUQ,UHODQG



$ SHUVRQ PD\ QRW EH DSSRLQWHG WR WKH SDQHO LI KH LV ZLOOLQJ WR EH
FRQVLGHUHGIRUVHOHFWLRQ



$SHUVRQPD\QRWEHDSSRLQWHGWRWKHSDQHODVWKHQRPLQHHRIPRUH
WKDQRQHSHUVRQ



$SHUVRQDSSRLQWHGWRWKHSDQHORWKHUZLVHWKDQDVDQRPLQHHPD\
QRWEHDQRPLQHH



7KHILUVWPHPEHULVWKHFKDLUPDQRIWKHSDQHO



2QDQ\YRWHE\WKHSDQHOWKHFKDLUPDQRIWKHSDQHOKDVDQDGGLWLRQDO
FDVWLQJYRWHLQWKHHYHQWRIDWLH

' 5HSRUW

(



$IWHUFRPSO\LQJZLWKVHFWLRQ%  WKHVHOHFWLRQSDQHOPXVWVXEPLW
DUHSRUWWRWKH/RUG&KDQFHOORU



7KHUHSRUWPXVWu
D VWDWHZKRKDVEHHQVHOHFWHG
E FRQWDLQ DQ\ RWKHU LQIRUPDWLRQ UHTXLUHG E\ WKH /RUG
&KDQFHOORU



7KHUHSRUWPXVWEHLQDIRUPDSSURYHGE\WKH/RUG&KDQFHOORU



$IWHU VXEPLWWLQJ WKH UHSRUW WKH SDQHO PXVW SURYLGH DQ\ IXUWKHU
LQIRUPDWLRQWKH/RUG&KDQFHOORUPD\UHTXLUH

7KH/RUG&KDQFHOORUpVRSWLRQV


7KLVVHFWLRQUHIHUVWRWKHIROORZLQJVWDJHVu

6WDJH

ZKHUH D SHUVRQ KDV EHHQ VHOHFWHG XQGHU
VHFWLRQ%

6WDJH

ZKHUHDSHUVRQKDVEHHQVHOHFWHGIROORZLQJD
UHMHFWLRQRUUHFRQVLGHUDWLRQDWVWDJH

6WDJH

ZKHUHDSHUVRQKDVEHHQVHOHFWHGIROORZLQJD
UHMHFWLRQRUUHFRQVLGHUDWLRQDWVWDJH



$WVWDJHWKH/RUG&KDQFHOORUPXVWGRRQHRIWKHIROORZLQJu
D DFFHSWWKHVHOHFWLRQ
E UHMHFWWKHVHOHFWLRQ
F UHTXLUHWKHVHOHFWLRQSDQHOWRUHFRQVLGHUWKHVHOHFWLRQ



$WVWDJHWKH/RUG&KDQFHOORUPXVWGRRQHRIWKHIROORZLQJu
D DFFHSWWKHVHOHFWLRQ
E UHMHFW WKH VHOHFWLRQ EXW RQO\ LI LW ZDV PDGH IROORZLQJ D
UHFRQVLGHUDWLRQDWVWDJH

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu6HQLRU3UHVLGHQWRI7ULEXQDOV
3DUWu6HOHFWLRQE\WKH-XGLFLDO$SSRLQWPHQWV&RPPLVVLRQ

F

)



UHTXLUH WKH VHOHFWLRQ SDQHO WR UHFRQVLGHU WKH VHOHFWLRQ EXW
RQO\LILWZDVPDGHIROORZLQJDUHMHFWLRQDWVWDJH



$W VWDJH  WKH /RUG &KDQFHOORU PXVW DFFHSW WKH VHOHFWLRQ XQOHVV
VXEVHFWLRQ  DSSOLHVDQGKHDFFHSWVDVHOHFWLRQXQGHULW



,I D SHUVRQ ZKRVH VHOHFWLRQ WKH /RUG &KDQFHOORU UHTXLUHG WR EH
UHFRQVLGHUHGDWVWDJHRUZDVQRWVHOHFWHGDJDLQDWWKHQH[WVWDJH
WKH/RUG&KDQFHOORUPD\DWVWDJHDFFHSWWKHVHOHFWLRQPDGHDWWKDW
HDUOLHUVWDJH

([HUFLVHRISRZHUVWRUHMHFWRUUHTXLUHUHFRQVLGHUDWLRQ


7KH SRZHU RI WKH /RUG &KDQFHOORU XQGHU VHFWLRQ ( WR UHMHFW D
VHOHFWLRQDWVWDJHRULVH[HUFLVDEOHRQO\RQWKHJURXQGVWKDWLQWKH
/RUG&KDQFHOORUpVRSLQLRQWKHSHUVRQVHOHFWHGLVQRWVXLWDEOHIRUWKH
RIILFHRI6HQLRU3UHVLGHQWRI7ULEXQDOV



7KHSRZHURIWKH/RUG&KDQFHOORUXQGHUVHFWLRQ(WRUHTXLUHWKH
VHOHFWLRQSDQHOWRUHFRQVLGHUDVHOHFWLRQDWVWDJHRULVH[HUFLVDEOH
RQO\RQWKHJURXQGVWKDWLQWKH/RUG&KDQFHOORUpVRSLQLRQu
D WKHUH LV QRW HQRXJK HYLGHQFH WKDW WKH SHUVRQLV VXLWDEOH IRU
WKHRIILFHRI6HQLRU3UHVLGHQWRI7ULEXQDOVRU
E WKHUHLVHYLGHQFHWKDWWKHSHUVRQLVQRWWKHEHVWFDQGLGDWHRQ
PHULW



7KH/RUG&KDQFHOORUPXVWJLYHWKHVHOHFWLRQSDQHOUHDVRQVLQZULWLQJ
IRUUHMHFWLQJRUUHTXLULQJUHFRQVLGHUDWLRQRIDVHOHFWLRQ

* 6HOHFWLRQIROORZLQJUHMHFWLRQRUUHTXLUHPHQWWRUHFRQVLGHU


,I XQGHU VHFWLRQ ) WKH /RUG &KDQFHOORU UHMHFWV RU UHTXLUHV
UHFRQVLGHUDWLRQRIDVHOHFWLRQDWVWDJHRUWKHVHOHFWLRQSDQHOPXVW
VHOHFWDSHUVRQLQDFFRUGDQFHZLWKWKLVVHFWLRQ



,IWKH/RUG&KDQFHOORUUHMHFWVDVHOHFWLRQWKHVHOHFWLRQSDQHOu
D PD\QRWVHOHFWWKHSHUVRQUHMHFWHGDQG
E ZKHUH WKH UHMHFWLRQ LV IROORZLQJ UHFRQVLGHUDWLRQ RI D
VHOHFWLRQ PD\ QRW VHOHFW WKH SHUVRQ LI GLIIHUHQW  ZKRVH
VHOHFWLRQLWUHFRQVLGHUHG



,I WKH /RUG &KDQFHOORU UHTXLUHV D VHOHFWLRQ WR EH UHFRQVLGHUHG WKH
VHOHFWLRQSDQHOu
D PD\VHOHFWWKHVDPHSHUVRQRUDGLIIHUHQWSHUVRQEXW
E ZKHUHWKHUHTXLUHPHQWLVIROORZLQJDUHMHFWLRQPD\QRWVHOHFW
WKHSHUVRQUHMHFWHG



7KHVHOHFWLRQSDQHOPXVWLQIRUPWKH/RUG&KDQFHOORURIWKHSHUVRQ
VHOHFWHGIROORZLQJDUHMHFWLRQRUDUHTXLUHPHQWWRUHFRQVLGHU



6XEVHFWLRQV  DQG  GRQRWSUHYHQWDSHUVRQEHLQJVHOHFWHGRQD
VXEVHTXHQW UHTXHVW XQGHU SDUDJUDSK    RI 6FKHGXOH  WR WKH
7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FWr

:LWKGUDZDODQGPRGLILFDWLRQRIUHTXHVWVXQGHUSDUDJUDSK 


 6HFWLRQ  RI WKH &RQVWLWXWLRQDO 5HIRUP $FW  F   ZLWKGUDZDO DQG
PRGLILFDWLRQRIUHTXHVWV LVDPHQGHGDVIROORZV



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu6HQLRU3UHVLGHQWRI7ULEXQDOV
3DUWu6HOHFWLRQE\WKH-XGLFLDO$SSRLQWPHQWV&RPPLVVLRQ

 ,QVXEVHFWLRQ   DSSOLFDWLRQRIVHFWLRQ DIWHUqrLQVHUWqRUSDUDJUDSK 
RI6FKHGXOHWRWKH7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FWr
 ,Q VXEVHFWLRQ   OLPLWDWLRQ RQ ZLWKGUDZDO RI UHTXHVW XQGHU VXEVHFWLRQ
 F DIWHUq  rLQVHUWq(  r
3$57
7(5062)2)),&(
7HQXUHUHPRYDOUHVLJQDWLRQHWF


 ,Iu
D

DSHUVRQDSSRLQWHGWRWKHRIILFHRI6HQLRU3UHVLGHQWRI7ULEXQDOVLV
DSSRLQWHGRQWHUPVWKDWSURYLGHIRUKLPWRUHWLUHIURPWKHRIILFHDWD
SDUWLFXODUWLPHVSHFLILHGLQWKRVHWHUPV qWKHHQGRIWKHIL[HGWHUPr 
DQG
E WKHHQGRIWKHIL[HGWHUPLVHDUOLHUWKDQWKHWLPHDWZKLFKWKHSHUVRQ
LVUHTXLUHGE\WKH$FWWRUHWLUHIURPWKHRIILFH
WKHSHUVRQVKDOOLIVWLOOKROGLQJWKHRIILFHDWWKHHQGRIWKHIL[HGWHUPYDFDWH
WKHRIILFHDWWKHHQGRIWKHIL[HGWHUP

 6XEMHFWWRVXESDUDJUDSK   DQGWRWKH$FW DSHUVRQDSSRLQWHGWRWKH
RIILFH RI 6HQLRU 3UHVLGHQW RI 7ULEXQDOV VKDOO KROG WKDW RIILFH GXULQJ JRRG
EHKDYLRXU VXEMHFW WR D SRZHU RI UHPRYDO E\ +HU 0DMHVW\ RQ DQ DGGUHVV
SUHVHQWHGWR+HUE\ERWK+RXVHVRI3DUOLDPHQW
 ,WLVIRUWKH/RUG&KDQFHOORUWRUHFRPPHQGWR+HU0DMHVW\WKHH[HUFLVHRIWKH
SRZHURIUHPRYDOXQGHUVXESDUDJUDSK  
 ,QWKLVSDUDJUDSKqWKH$FWrPHDQVWKH-XGLFLDO3HQVLRQVDQG5HWLUHPHQW
$FW F  


 6XESDUDJUDSK   DSSOLHV WR D SHUVRQ DSSRLQWHG WR WKH RIILFH RI 6HQLRU
3UHVLGHQWRI7ULEXQDOVRQDUHFRPPHQGDWLRQPDGHXQGHUSDUDJUDSK  
 7KH SHUVRQ FHDVHV WR EH 6HQLRU 3UHVLGHQW RI 7ULEXQDOV LI KH FHDVHV WR IDOO
ZLWKLQSDUDJUDSK  E 



$SHUVRQZKRKROGVWKHRIILFHRI6HQLRU3UHVLGHQWRI7ULEXQDOVPD\DWDQ\
WLPHUHVLJQWKDWRIILFHE\JLYLQJWKH/RUG&KDQFHOORUQRWLFHLQZULWLQJWRWKDW
HIIHFW



 7KH /RUG &KDQFHOORU LI VDWLVILHG E\ PHDQV RI D PHGLFDO FHUWLILFDWH WKDW D
SHUVRQKROGLQJWKHRIILFHRI6HQLRU3UHVLGHQWRI7ULEXQDOVu
D LV GLVDEOHG E\ SHUPDQHQW LQILUPLW\ IURP WKH SHUIRUPDQFH RI WKH
GXWLHVRIWKHRIILFHDQG
E LVIRUWKHWLPHEHLQJLQFDSDFLWDWHGIURPUHVLJQLQJWKHRIILFH
PD\VXEMHFWWRVXESDUDJUDSK  E\LQVWUXPHQWXQGHUKLVKDQGGHFODUHWKH
SHUVRQ WR KDYH YDFDWHG WKH RIILFH DQG WKH LQVWUXPHQW VKDOO KDYH WKH OLNH
HIIHFW IRU DOO SXUSRVHV DV LI WKH SHUVRQ KDG RQ WKH GDWH RI WKH LQVWUXPHQW
UHVLJQHGWKHRIILFH
 $GHFODUDWLRQXQGHUVXESDUDJUDSK  ZLWKUHVSHFWWRDSHUVRQVKDOOEHRI
QRHIIHFWXQOHVVLWLVPDGHZLWKWKHFRQFXUUHQFHRIu
D WKH/RUG&KLHI-XVWLFHRI(QJODQGDQG:DOHV
E WKH/RUG3UHVLGHQWRIWKH&RXUWRI6HVVLRQDQG



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu6HQLRU3UHVLGHQWRI7ULEXQDOV
3DUWu7HUPVRIRIILFH

F

WKH/RUG&KLHI-XVWLFHRI1RUWKHUQ,UHODQG

5HPXQHUDWLRQDOORZDQFHVDQGH[SHQVHV


7KH /RUG &KDQFHOORU PD\ SD\ WR WKH 6HQLRU 3UHVLGHQW RI 7ULEXQDOV VXFK
DPRXQWV LIDQ\ DVWKH/RUG&KDQFHOORUPD\GHWHUPLQHE\ZD\RIu
D UHPXQHUDWLRQ
E DOORZDQFHV
F H[SHQVHV

6&+('8/(

6HFWLRQ

-8'*(6$1'27+(50(0%(562)7+(),5677,(57 5,%81$/
3RZHUWRDSSRLQWMXGJHVRI)LUVWWLHU7ULEXQDO


 7KH /RUG &KDQFHOORU PD\ DSSRLQW D SHUVRQ WREHRQH RIWKH MXGJHVRIWKH
)LUVWWLHU7ULEXQDO
 $SHUVRQLVHOLJLEOHIRUDSSRLQWPHQWXQGHUVXESDUDJUDSK  RQO\LIKHu
D VDWLVILHV WKH MXGLFLDODSSRLQWPHQW HOLJLELOLW\ FRQGLWLRQ RQ D \HDU
EDVLV
E LVDQDGYRFDWHRUVROLFLWRULQ6FRWODQGRIDWOHDVWILYH\HDUVpVWDQGLQJ
F LV D EDUULVWHU RU VROLFLWRU LQ 1RUWKHUQ ,UHODQG RI DW OHDVW ILYH \HDUVp
VWDQGLQJRU
G LQ WKH /RUG &KDQFHOORUpV RSLQLRQ KDV JDLQHG H[SHULHQFH LQ ODZ
ZKLFKPDNHVKLPDVVXLWDEOHIRUDSSRLQWPHQWDVLIKHVDWLVILHGDQ\RI
SDUDJUDSKV D WR F 
 6HFWLRQ    DQG   PHDQLQJ RI qJDLQ H[SHULHQFH LQ ODZr  DSSO\ IRU WKH
SXUSRVHVRIVXESDUDJUDSK  G 

3RZHUWRDSSRLQWRWKHUPHPEHUVRI)LUVWWLHU7ULEXQDO


 7KH/RUG&KDQFHOORUPD\DSSRLQWDSHUVRQWREHRQHRIWKHPHPEHUVRIWKH
)LUVWWLHU7ULEXQDOZKRDUHQRWMXGJHVRIWKHWULEXQDO
 $SHUVRQLVHOLJLEOHIRUDSSRLQWPHQWXQGHUVXESDUDJUDSK  RQO\LIKHKDV
TXDOLILFDWLRQVSUHVFULEHGLQDQRUGHUPDGHE\WKH/RUG&KDQFHOORUZLWKWKH
FRQFXUUHQFHRIWKH6HQLRU3UHVLGHQWRI7ULEXQDOV

-XGJHVDSSRLQWHGXQGHUSDUDJUDSK  UHPRYDOIURPRIILFH


 7KLVSDUDJUDSK DSSOLHV WR DQ\SRZHUE\ ZKLFKDSHUVRQDSSRLQWHG XQGHU
SDUDJUDSK  PD\EHUHPRYHGIURPRIILFH
 ,IWKHSHUVRQZDVHOLJLEOHIRUDSSRLQWPHQWE\YLUWXHRISDUDJUDSK  D RU
G WKHSRZHUPD\EHH[HUFLVHGRQO\ZLWKWKHFRQFXUUHQFHRIWKH/RUG&KLHI
-XVWLFHRI(QJODQGDQG:DOHV
 ,IWKHSHUVRQZDVHOLJLEOHIRUDSSRLQWPHQWE\YLUWXHRISDUDJUDSK  E WKH
SRZHUPD\EHH[HUFLVHGRQO\ZLWKWKHFRQFXUUHQFHRIWKH/RUG3UHVLGHQWRI
WKH&RXUWRI6HVVLRQ



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu-XGJHVDQGRWKHUPHPEHUVRIWKH)LUVWWLHU7ULEXQDO

 ,IWKHSHUVRQZDVHOLJLEOHIRUDSSRLQWPHQWE\YLUWXHRISDUDJUDSK  F WKH
SRZHUPD\EHH[HUFLVHGRQO\ZLWKWKHFRQFXUUHQFHRIWKH/RUG&KLHI-XVWLFH
RI1RUWKHUQ,UHODQG
 ,I DSDUW IURP WKLV VXESDUDJUDSK WKH HIIHFW RI VXESDUDJUDSKV   WR 
ZRXOG EHWKDWWKH SRZHU FRXOG EH H[HUFLVHG RQO\ ZLWK WKH FRQFXUUHQFH RI
WZRRUDOOWKUHHRIWKHVHQLRUMXGJHVPHQWLRQHGLQWKRVHVXESDUDJUDSKVWKH
SRZHU PD\EH H[HUFLVHG ZLWKWKHFRQFXUUHQFH RIHLWKHU RIWKHP RU DVWKH
FDVHPD\EH DQ\RQHRIWKHWKUHH
 ,IWKHSHUVRQLVWREHWDNHQWRKDYHEHHQDSSRLQWHGXQGHUSDUDJUDSK  E\
YLUWXHRISURYLVLRQPDGHXQGHUVHFWLRQ  u
D VXESDUDJUDSKV  WR  GRQRWDSSO\EXW
E WKHSRZHUPD\EHH[HUFLVHGRQO\ZLWKWKHFRQFXUUHQFHRIWKH/RUG
&KLHI-XVWLFHRI(QJODQGDQG:DOHV
7HUPVRIDSSRLQWPHQW


 7KLVSDUDJUDSKDSSOLHVWRDSHUVRQDSSRLQWHGXQGHUSDUDJUDSK  RU  
 ,IWKHWHUPVRIWKHSHUVRQpVDSSRLQWPHQWSURYLGHWKDWKHLVDSSRLQWHGRQD
VDODULHG DV RSSRVHG WR IHHSDLG  EDVLV WKH SHUVRQ PD\ EH UHPRYHG IURP
RIILFHu
D RQO\E\WKH/RUG&KDQFHOORU DQGLQDFFRUGDQFHZLWKSDUDJUDSKLQ
WKHFDVHRIDSHUVRQDSSRLQWHGXQGHUSDUDJUDSK  DQG
E RQO\RQWKHJURXQGRILQDELOLW\RUPLVEHKDYLRXU
 6XEMHFWWR VXESDUDJUDSK   DQG WRWKH -XGLFLDO 3HQVLRQVDQG5HWLUHPHQW
$FW F  WKHSHUVRQLVWRKROGDQGYDFDWHRIILFHLQDFFRUGDQFHZLWKWKH
WHUPVRIKLVDSSRLQWPHQW

5HPXQHUDWLRQDOORZDQFHVDQGH[SHQVHV


7KH/RUG&KDQFHOORUPD\SD\WRDSHUVRQDSSRLQWHGXQGHUSDUDJUDSK 
RU  VXFKDPRXQWV LIDQ\ DVWKH/RUG&KDQFHOORUPD\GHWHUPLQHE\ZD\
RIu
D UHPXQHUDWLRQ
E DOORZDQFHV
F H[SHQVHV

([RIILFLRMXGJHV


 ,QWKLVSDUDJUDSKqH[RIILFLRMXGJHRIWKH)LUVWWLHU7ULEXQDOrPHDQVDSHUVRQ
ZKRLVDMXGJHRIWKH)LUVWWLHU7ULEXQDOEXWZKRu
D LVQRWDMXGJHRIWKH)LUVWWLHU7ULEXQDODSSRLQWHGXQGHUSDUDJUDSK

E LVQRWD&KDPEHU3UHVLGHQWRU$FWLQJ&KDPEHU3UHVLGHQWRU'HSXW\
&KDPEHU3UHVLGHQWRIDFKDPEHURIWKH)LUVWWLHU7ULEXQDODQG
F LV QRW D MXGJH RI WKH )LUVWWLHU WULEXQDO E\ YLUWXH RI VHFWLRQ  
FULPLQDO LQMXULHV FRPSHQVDWLRQ DGMXGLFDWRU DSSRLQWHG E\ WKH
6FRWWLVK0LQLVWHUV 
 $QH[RIILFLRMXGJHRIWKH)LUVWWLHU7ULEXQDOPD\DFWDVDMXGJHRIWKH)LUVWWLHU
7ULEXQDORQO\LIUHTXHVWHGWRGRVRE\WKH6HQLRU3UHVLGHQWRI7ULEXQDOV

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu-XGJHVDQGRWKHUPHPEHUVRIWKH)LUVWWLHU7ULEXQDO



 6XFKDUHTXHVWPDGHWRDSHUVRQZKRLVDMXGJHRIWKH)LUVWWLHU7ULEXQDOE\
YLUWXHRIVHFWLRQ  F RU G PD\EHPDGHRQO\ZLWKu
D WKH FRQFXUUHQFH RI WKH /RUG &KLHI -XVWLFH RI (QJODQG DQG :DOHV
ZKHUHWKHSHUVRQLVu
L DGLVWULFWMXGJHLQ(QJODQGDQG:DOHVRU
LL D'LVWULFW-XGJH 0DJLVWUDWHVp&RXUWV 
E WKHFRQFXUUHQFHRIWKH/RUG&KLHI-XVWLFHRI1RUWKHUQ,UHODQGZKHUH
WKHSHUVRQLVDGLVWULFWMXGJHLQ1RUWKHUQ,UHODQG
 7KH/RUG&KDQFHOORUPD\SD\WRDQH[RIILFLRMXGJHRIWKH)LUVWWLHU7ULEXQDO
VXFKDPRXQWV LIDQ\ DVWKH/RUG&KDQFHOORUPD\GHWHUPLQHE\ZD\RIu
D UHPXQHUDWLRQ
E DOORZDQFHV
F H[SHQVHV
([RIILFLRRWKHUPHPEHUV


 ,Q WKLV SDUDJUDSK qH[ RIILFLR PHPEHU RI WKH )LUVWWLHU 7ULEXQDOr PHDQV D
SHUVRQZKRLVDPHPEHURIWKH)LUVWWLHU7ULEXQDOE\YLUWXHRIu
D VHFWLRQ   E  PHPEHUV RI HPSOR\PHQW WULEXQDOV ZKR DUH QRW
FKDLUPHQ RU
E VHFWLRQ  F  PHPEHUVRI$V\OXPDQG,PPLJUDWLRQ7ULEXQDOZKR
DUHQRWOHJDOO\TXDOLILHGPHPEHUV 
 $QH[RIILFLRPHPEHURIWKH)LUVWWLHU7ULEXQDOPD\DFWDVDPHPEHURIWKH
)LUVWWLHU 7ULEXQDO RQO\ LI UHTXHVWHG WR GR VR E\ WKH 6HQLRU 3UHVLGHQW RI
7ULEXQDOV
 6XESDUDJUDSK  LVQRWWREHUHDGDVPHDQLQJWKDWDQH[RIILFLRPHPEHURI
WKH)LUVWWLHU7ULEXQDOPD\DFWDVDMXGJHRIWKH)LUVWWLHU7ULEXQDO
 7KH /RUG &KDQFHOORU PD\ SD\ WR DQ H[ RIILFLR PHPEHU RI WKH )LUVWWLHU
7ULEXQDO VXFKDPRXQWV LI DQ\ DVWKH /RUG&KDQFHOORU PD\ GHWHUPLQH E\
ZD\RIu
D UHPXQHUDWLRQ
E DOORZDQFHV
F H[SHQVHV

7UDLQLQJHWF


7KH6HQLRU3UHVLGHQWRI7ULEXQDOVLVUHVSRQVLEOHZLWKLQWKHUHVRXUFHVPDGH
DYDLODEOH E\ WKH /RUG &KDQFHOORU IRU WKH PDLQWHQDQFH RI DSSURSULDWH
DUUDQJHPHQWVIRUWKHWUDLQLQJDQGJXLGDQFHRIMXGJHVDQGRWKHUPHPEHUVRI
WKH)LUVWWLHU7ULEXQDO LQWKHLUFDSDFLWLHVDVVXFKMXGJHVDQGRWKHUPHPEHUV 



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu-XGJHVDQGRWKHUPHPEHUVRIWKH8SSHU7ULEXQDO

6&+('8/(

6HFWLRQ

-8'*(6$1'27+(50(0%(562)7+(833(57 5,%81$/
3RZHUWRDSSRLQWMXGJHVRI8SSHU7ULEXQDO


 +HU0DMHVW\RQWKHUHFRPPHQGDWLRQRIWKH/RUG&KDQFHOORUPD\DSSRLQWD
SHUVRQWREHRQHRIWKHMXGJHVRIWKH8SSHU7ULEXQDO
 $SHUVRQLVHOLJLEOHIRUDSSRLQWPHQWXQGHUVXESDUDJUDSK  RQO\LIKHu
D VDWLVILHV WKH MXGLFLDODSSRLQWPHQW HOLJLELOLW\ FRQGLWLRQ RQ D \HDU
EDVLV
E LV DQ DGYRFDWH RU VROLFLWRU LQ 6FRWODQG RI DW OHDVW VHYHQ \HDUVp
VWDQGLQJ
F LVDEDUULVWHURUVROLFLWRULQ1RUWKHUQ,UHODQGRIDWOHDVWVHYHQ\HDUVp
VWDQGLQJRU
G LQ WKH /RUG &KDQFHOORUpV RSLQLRQ KDV JDLQHG H[SHULHQFH LQ ODZ
ZKLFKPDNHVKLPDVVXLWDEOHIRUDSSRLQWPHQWDVLIKHVDWLVILHGDQ\RI
SDUDJUDSKV D WR F 
 6HFWLRQ    DQG   PHDQLQJ RI qJDLQ H[SHULHQFH LQ ODZr  DSSO\ IRU WKH
SXUSRVHVRIVXESDUDJUDSK  G 

3RZHUWRDSSRLQWRWKHUPHPEHUVRI8SSHU7ULEXQDO


 7KH/RUG&KDQFHOORUPD\DSSRLQWDSHUVRQWREHRQHRIWKHPHPEHUVRIWKH
8SSHU7ULEXQDOZKRDUHQRWMXGJHVRIWKHWULEXQDO
 $SHUVRQLVHOLJLEOHIRUDSSRLQWPHQWXQGHUVXESDUDJUDSK  RQO\LIKHKDV
TXDOLILFDWLRQVSUHVFULEHGLQDQRUGHUPDGHE\WKH/RUG&KDQFHOORUZLWKWKH
FRQFXUUHQFHRIWKH6HQLRU3UHVLGHQWRI7ULEXQDOV

-XGJHVDSSRLQWHGXQGHUSDUDJUDSK  UHPRYDOIURPRIILFH


 7KLVSDUDJUDSK DSSOLHV WR DQ\SRZHUE\ ZKLFKDSHUVRQDSSRLQWHG XQGHU
SDUDJUDSK  PD\EHUHPRYHGIURPRIILFH
 ,IWKHSHUVRQZDVHOLJLEOHIRUDSSRLQWPHQWE\YLUWXHRISDUDJUDSK  D RU
G WKHSRZHUPD\EHH[HUFLVHGRQO\ZLWKWKHFRQFXUUHQFHRIWKH/RUG&KLHI
-XVWLFHRI(QJODQGDQG:DOHV
 ,IWKHSHUVRQZDVHOLJLEOHIRUDSSRLQWPHQWE\YLUWXHRISDUDJUDSK  E WKH
SRZHUPD\EHH[HUFLVHGRQO\ZLWKWKHFRQFXUUHQFHRIWKH/RUG3UHVLGHQWRI
WKH&RXUWRI6HVVLRQ
 ,IWKHSHUVRQZDVHOLJLEOHIRUDSSRLQWPHQWE\YLUWXHRISDUDJUDSK  F WKH
SRZHUPD\EHH[HUFLVHGRQO\ZLWKWKHFRQFXUUHQFHRIWKH/RUG&KLHI-XVWLFH
RI1RUWKHUQ,UHODQG
 ,I DSDUW IURP WKLV VXESDUDJUDSK WKH HIIHFW RI VXESDUDJUDSKV   WR 
ZRXOG EHWKDWWKH SRZHU FRXOG EH H[HUFLVHG RQO\ ZLWK WKH FRQFXUUHQFH RI
WZRRUDOOWKUHHRIWKHVHQLRUMXGJHVPHQWLRQHGLQWKRVHVXESDUDJUDSKVWKH
SRZHU PD\EH H[HUFLVHG ZLWKWKHFRQFXUUHQFH RIHLWKHU RIWKHP RU DVWKH
FDVHPD\EH DQ\RQHRIWKHWKUHH
 ,IWKHSHUVRQLVWREHWDNHQWRKDYHEHHQDSSRLQWHGXQGHUSDUDJUDSK  E\
YLUWXHRISURYLVLRQPDGHXQGHUVHFWLRQ  u

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu-XGJHVDQGRWKHUPHPEHUVRIWKH8SSHU7ULEXQDO

D
E



VXESDUDJUDSKV  WR  GRQRWDSSO\EXW
WKHSRZHUPD\EHH[HUFLVHGRQO\ZLWKWKHFRQFXUUHQFHRIWKH/RUG
&KLHI-XVWLFHRI(QJODQGDQG:DOHV

7HUPVRIDSSRLQWPHQW


 7KLVSDUDJUDSKDSSOLHVWRDSHUVRQDSSRLQWHGXQGHUSDUDJUDSK  RU  
 ,IWKHWHUPVRIWKHSHUVRQpVDSSRLQWPHQWSURYLGHWKDWKHLVDSSRLQWHGRQD
VDODULHG DV RSSRVHG WR IHHSDLG  EDVLV WKH SHUVRQ PD\ EH UHPRYHG IURP
RIILFHu
D RQO\E\WKH/RUG&KDQFHOORU DQGLQDFFRUGDQFHZLWKSDUDJUDSKLQ
WKHFDVHRIDSHUVRQDSSRLQWHGXQGHUSDUDJUDSK  DQG
E RQO\RQWKHJURXQGRILQDELOLW\RUPLVEHKDYLRXU
 6XEMHFWWR VXESDUDJUDSK   DQG WRWKH -XGLFLDO 3HQVLRQVDQG5HWLUHPHQW
$FW F  WKHSHUVRQLVWRKROGDQGYDFDWHRIILFHLQDFFRUGDQFHZLWKWKH
WHUPVRIKLVDSSRLQWPHQW

5HPXQHUDWLRQDOORZDQFHVDQGH[SHQVHV


7KH/RUG&KDQFHOORUPD\SD\WRDSHUVRQDSSRLQWHGXQGHUSDUDJUDSK 
RU  VXFKDPRXQWV LIDQ\ DVWKH/RUG&KDQFHOORUPD\GHWHUPLQHE\ZD\
RIu
D UHPXQHUDWLRQ
E DOORZDQFHV
F H[SHQVHV

([RIILFLRMXGJHV


 ,Q WKLV SDUDJUDSKqH[ RIILFLR MXGJH RI WKH 8SSHU 7ULEXQDOr PHDQV D SHUVRQ
ZKRLVDMXGJHRIWKH8SSHU7ULEXQDOEXWLVQRQHRIWKHIROORZLQJu
D 6HQLRU3UHVLGHQWRI7ULEXQDOV
E MXGJHRIWKH8SSHU7ULEXQDODSSRLQWHGXQGHUSDUDJUDSK  
F GHSXW\MXGJHRIWKH8SSHU7ULEXQDODQG
G &KDPEHU 3UHVLGHQW RU $FWLQJ &KDPEHU 3UHVLGHQW RU 'HSXW\
&KDPEHU3UHVLGHQWRIDFKDPEHURIWKH8SSHU7ULEXQDO
 $Q H[RIILFLR MXGJH RIWKH 8SSHU 7ULEXQDOPD\DFWDVDMXGJHRIWKH8SSHU
7ULEXQDORQO\LIUHTXHVWHGWRGRVRE\WKH6HQLRU3UHVLGHQWRI7ULEXQDOV
 6XFKDUHTXHVWPDGHWRDSHUVRQZKRLVDMXGJHRIWKH8SSHU7ULEXQDOE\
YLUWXHRIVHFWLRQ  F  H RU J PD\EHPDGHRQO\ZLWKu
D WKH FRQFXUUHQFH RI WKH /RUG &KLHI -XVWLFH RI (QJODQG DQG :DOHV
ZKHUHWKHSHUVRQLVu
L DSXLVQHMXGJHRIWKH+LJK&RXUWLQ(QJODQGDQG:DOHVRU
LL DFLUFXLWMXGJH
E WKHFRQFXUUHQFHRIWKH/RUG&KLHI-XVWLFHRI1RUWKHUQ,UHODQGZKHUH
WKHSHUVRQLVu
L DSXLVQHMXGJHRIWKH+LJK&RXUWLQ1RUWKHUQ,UHODQGRU
LL DFRXQW\FRXUWMXGJHLQ1RUWKHUQ,UHODQG
 6XFKDUHTXHVWPDGHWRDSHUVRQZKRLVDMXGJHRIWKH8SSHU7ULEXQDOE\
YLUWXHRIVHFWLRQ  G RU I  MXGJHRIWKH&RXUWRI6HVVLRQRUVKHULII PD\



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu-XGJHVDQGRWKHUPHPEHUVRIWKH8SSHU7ULEXQDO

EH PDGH RQO\ ZLWK WKH FRQFXUUHQFH RI WKH /RUG 3UHVLGHQW RI WKH &RXUW RI
6HVVLRQ
 7KH /RUG&KDQFHOORUPD\ SD\ WRDQ H[RIILFLR MXGJH RI WKH 8SSHU 7ULEXQDO
VXFKDPRXQWV LIDQ\ DVWKH/RUG&KDQFHOORUPD\GHWHUPLQHE\ZD\RIu
D UHPXQHUDWLRQ
E DOORZDQFHV
F H[SHQVHV
'HSXW\MXGJHVRIWKH8SSHU7ULEXQDO


 7KH /RUG &KDQFHOORU PD\ DSSRLQW D SHUVRQ WR EH D GHSXW\ MXGJH RI WKH
8SSHU 7ULEXQDO IRU VXFK SHULRG DV WKH /RUG &KDQFHOORU FRQVLGHUV
DSSURSULDWH
 $SHUVRQLVHOLJLEOHIRUDSSRLQWPHQWXQGHUVXESDUDJUDSK  RQO\LIKHLV
HOLJLEOHWREHDSSRLQWHGXQGHUSDUDJUDSK   VHHSDUDJUDSK  
 $SHUVRQDSSRLQWHGXQGHUVXESDUDJUDSK  LVWRKROGDQGYDFDWHRIILFHDV
DGHSXW\MXGJHRIWKH8SSHU7ULEXQDOLQDFFRUGDQFH ZLWKWKHWHUPVRIKLV
DSSRLQWPHQW VXEMHFW WR WKH -XGLFLDO 3HQVLRQV DQG 5HWLUHPHQW $FW 
F  
 7KH/RUG&KDQFHOORUPD\SD\WRDSHUVRQDSSRLQWHGXQGHUVXESDUDJUDSK
 VXFKDPRXQWV LIDQ\ DVWKH/RUG&KDQFHOORUPD\GHWHUPLQHE\ZD\RIu
D UHPXQHUDWLRQ
E DOORZDQFHV
F H[SHQVHV

([RIILFLRRWKHUPHPEHUV


 ,QWKLVSDUDJUDSKqH[RIILFLRPHPEHURIWKH8SSHU7ULEXQDOrPHDQVDSHUVRQ
ZKR LV D PHPEHU RI WKH (PSOR\PHQW $SSHDO 7ULEXQDO DSSRLQWHG XQGHU
VHFWLRQ  F RIWKH(PSOR\PHQW7ULEXQDOV$FW F  
 $Q H[ RIILFLR PHPEHU RI WKH 8SSHU 7ULEXQDO PD\ DFW DV D PHPEHU RI WKH
8SSHU 7ULEXQDO RQO\ LI UHTXHVWHG WR GR VR E\ WKH 6HQLRU 3UHVLGHQW RI
7ULEXQDOV
 6XESDUDJUDSK  LVQRWWREHUHDGDVPHDQLQJWKDWDQH[RIILFLRPHPEHURI
WKH8SSHU7ULEXQDOPD\DFWDVDMXGJHRIWKH8SSHU7ULEXQDO
 7KH/RUG&KDQFHOORUPD\SD\WRDQH[RIILFLRPHPEHURIWKH8SSHU7ULEXQDO
VXFKDPRXQWV LIDQ\ DVWKH/RUG&KDQFHOORUPD\GHWHUPLQHE\ZD\RIu
D UHPXQHUDWLRQ
E DOORZDQFHV
F H[SHQVHV

7UDLQLQJHWF


7KH6HQLRU3UHVLGHQWRI7ULEXQDOVLVUHVSRQVLEOHZLWKLQWKHUHVRXUFHVPDGH
DYDLODEOH E\ WKH /RUG &KDQFHOORU IRU WKH PDLQWHQDQFH RI DSSURSULDWH
DUUDQJHPHQWVIRUWKHWUDLQLQJDQGJXLGDQFHRIMXGJHVDQGRWKHUPHPEHUVRI
WKH8SSHU7ULEXQDO LQWKHLUFDSDFLWLHVDVVXFKMXGJHVDQGRWKHUPHPEHUV 

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu&KDPEHUVDQG&KDPEHU3UHVLGHQWVIXUWKHUSURYLVLRQ
3DUWu&KDPEHU3UHVLGHQWVDSSRLQWPHQWGHOHJDWLRQGHSXWLHVDQGIXUWKHUSURYLVLRQ

6&+('8/(



6HFWLRQ

&+$0%(56$1'&+$0%(53 5(6,'(176)857+(53529,6,21
3$57
&+$0%(535(6,'(176$332,170(17'(/(*$7,21'(387,(6$1')857+(53529,6,21
(OLJLELOLW\IRUDSSRLQWPHQW


$SHUVRQLVHOLJLEOHIRUDSSRLQWPHQWDVD&KDPEHU3UHVLGHQWRQO\LIu
D KHLVDMXGJHRIWKH8SSHU7ULEXQDORU
E KHGRHVQRWIDOOZLWKLQSDUDJUDSK D EXWLVHOLJLEOHWREHDSSRLQWHG
XQGHUSDUDJUDSK  RI6FKHGXOHDVDMXGJHRIWKH8SSHU7ULEXQDO
VHHSDUDJUDSK  RIWKDW6FKHGXOH 

$SSRLQWPHQWFRQVXOWDWLRQDQGQRPLQDWLRQ


 7KH/RUG&KDQFHOORUPXVWFRQVXOWWKH6HQLRU3UHVLGHQWRI7ULEXQDOVEHIRUH
WKH /RUG &KDQFHOORU DSSRLQWV DV D &KDPEHU 3UHVLGHQW D SHUVRQ ZKR LV D
MXGJHRIWKH8SSHU7ULEXQDOE\YLUWXHRIu
VHFWLRQ  F  SXLVQHMXGJHVRIWKH+LJK&RXUW RU
VHFWLRQ  G  MXGJHVRIWKH&RXUWRI6HVVLRQ 
 ,I WKH /RUG &KDQFHOORU LQ H[HUFLVH RI KLV SRZHU WR DSSRLQW WKH &KDPEHU
3UHVLGHQWRIDFKDPEHUZLVKHVWKDWWKHSHUVRQDSSRLQWHGVKRXOGEHGUDZQ
IURPDPRQJWKHSXLVQHMXGJHVRIWKH+LJK&RXUWLQ(QJODQGDQG:DOHVWKH
/RUG&KDQFHOORUPXVWILUVWDVNWKH/RUG&KLHI-XVWLFHRI(QJODQGDQG:DOHV
WRQRPLQDWHRQHRIWKRVHMXGJHVIRUWKHSXUSRVH
 ,I WKH /RUG &KDQFHOORU LQ H[HUFLVH RI KLV SRZHU WR DSSRLQW WKH &KDPEHU
3UHVLGHQWRIDFKDPEHUZLVKHVWKDWWKHSHUVRQDSSRLQWHGVKRXOGEHGUDZQ
IURPDPRQJWKHMXGJHVRIWKH &RXUWRI6HVVLRQWKH/RUG&KDQFHOORUPXVW
ILUVWDVNWKH/RUG3UHVLGHQWRIWKH&RXUWRI6HVVLRQWRQRPLQDWHRQHRIWKRVH
MXGJHVIRUWKHSXUSRVH
 ,I WKH /RUG &KDQFHOORU LQ H[HUFLVH RI KLV SRZHU WR DSSRLQW WKH &KDPEHU
3UHVLGHQWRIDFKDPEHUZLVKHVWKDWWKHSHUVRQDSSRLQWHGVKRXOGEHGUDZQ
IURPDPRQJWKHSXLVQHMXGJHVRIWKH+LJK&RXUWLQ1RUWKHUQ,UHODQGWKH
/RUG&KDQFHOORUPXVWILUVWDVNWKH/RUG&KLHI-XVWLFHRI1RUWKHUQ,UHODQGWR
QRPLQDWHRQHRIWKRVHMXGJHVIRUWKHSXUSRVH
 ,IDMXGJHLVQRPLQDWHGXQGHUVXESDUDJUDSK    RU  LQUHVSRQVHWRD
UHTXHVW XQGHU WKDW VXESDUDJUDSK WKH /RUG &KDQFHOORU PXVW DSSRLQW WKH
QRPLQDWHGMXGJHDV&KDPEHU3UHVLGHQWRIWKHFKDPEHUFRQFHUQHG

'XUDWLRQRIDSSRLQWPHQWUHPXQHUDWLRQHWF


 $&KDPEHU3UHVLGHQWLVWRKROGDQGYDFDWHRIILFHDV&KDPEHU3UHVLGHQWLQ
DFFRUGDQFHZLWKWKHWHUPVRIKLVDSSRLQWPHQWDV&KDPEHU3UHVLGHQW VXEMHFW
WRWKH-XGLFLDO3HQVLRQVDQG5HWLUHPHQW$FW F  
 7KH/RUG&KDQFHOORUPD\SD\WRD&KDPEHU3UHVLGHQWVXFKDPRXQWV LIDQ\
DVWKH/RUG&KDQFHOORUPD\GHWHUPLQHE\ZD\RIu
D UHPXQHUDWLRQ
E DOORZDQFHV



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu&KDPEHUVDQG&KDPEHU3UHVLGHQWVIXUWKHUSURYLVLRQ
3DUWu&KDPEHU3UHVLGHQWVDSSRLQWPHQWGHOHJDWLRQGHSXWLHVDQGIXUWKHUSURYLVLRQ

F

H[SHQVHV

'HOHJDWLRQRIIXQFWLRQV


 7KH &KDPEHU 3UHVLGHQW RI D FKDPEHU RI WKH )LUVWWLHU 7ULEXQDO RU 8SSHU
7ULEXQDO PD\ GHOHJDWH DQ\ IXQFWLRQ KH KDV LQ KLV FDSDFLW\ DV &KDPEHU
3UHVLGHQWRIWKHFKDPEHUWRDQ\MXGJHRURWKHUPHPEHURIWKDWWULEXQDOZKR
LVDVVLJQHGWRWKHFKDPEHU
 $ GHOHJDWLRQ XQGHU VXESDUDJUDSK   LV QRW UHYRNHG E\ WKH GHOHJDWRUpV
EHFRPLQJLQFDSDFLWDWHG
 $Q\GHOHJDWLRQXQGHUVXESDUDJUDSK  WKDWLVLQIRUFHLPPHGLDWHO\EHIRUH
D SHUVRQ FHDVHV WR EH &KDPEHU 3UHVLGHQW RI D FKDPEHU FRQWLQXHV LQ IRUFH
XQWLO YDULHG RU UHYRNHG E\ D VXEVHTXHQW KROGHU RI WKH RIILFH RI &KDPEHU
3UHVLGHQWRIWKDWFKDPEHU
 7KHGHOHJDWLRQXQGHUVXESDUDJUDSK  RIDIXQFWLRQVKDOOQRWSUHYHQWWKH
H[HUFLVHRIWKHIXQFWLRQE\WKH&KDPEHU3UHVLGHQWE\ZKRPWKHGHOHJDWLRQ
LVPDGH
 ,QWKLVSDUDJUDSKqGHOHJDWHrLQFOXGHVIXUWKHUGHOHJDWH

'HSXW\&KDPEHU3UHVLGHQWV


 7KH /RUG &KDQFHOORU PD\ DSSRLQW D SHUVRQ WR EH D 'HSXW\ &KDPEHU
3UHVLGHQWRIDFKDPEHURIWKH)LUVWWLHU7ULEXQDORURIDFKDPEHURIWKH8SSHU
7ULEXQDO
 $SHUVRQLVHOLJLEOHIRUDSSRLQWPHQWXQGHUVXESDUDJUDSK  RQO\LIu
D KHLVDMXGJHRIWKH8SSHU7ULEXQDOE\YLUWXHRIDSSRLQWPHQWXQGHU
SDUDJUDSK  RI6FKHGXOH
E KHLVDMXGJHRIWKH8SSHU7ULEXQDOE\YLUWXHRIu
VHFWLRQ  F  SXLVQHMXGJHVRIWKH+LJK&RXUW 
VHFWLRQ  G  MXGJHVRIWKH&RXUWRI6HVVLRQ 
VHFWLRQ  H  FLUFXLWMXGJHV 
VHFWLRQ  I  VKHULIIV 
VHFWLRQ  J  FRXQW\FRXUWMXGJHVLQ1RUWKHUQ,UHODQG 
VHFWLRQ   K  6RFLDO 6HFXULW\ &RPPLVVLRQHUV IRU 1RUWKHUQ
,UHODQG 
VHFWLRQ  M  6HQLRU,PPLJUDWLRQ-XGJHVHWF RU
VHFWLRQ  N  GHSXW\MXGJHVRIWKH8SSHU7ULEXQDO RU
F KHIDOOVZLWKLQQHLWKHURISDUDJUDSKV D DQG E EXWLVHOLJLEOHWREH
DSSRLQWHG XQGHU SDUDJUDSK    RI 6FKHGXOH  DV D MXGJH RI WKH
8SSHU7ULEXQDO VHHSDUDJUDSK  RIWKDW6FKHGXOH 
 $ 'HSXW\ &KDPEHU 3UHVLGHQW LV WR KROG DQG YDFDWH RIILFH DV D 'HSXW\
&KDPEHU3UHVLGHQWLQDFFRUGDQFHZLWKWKHWHUPVRIKLVDSSRLQWPHQW VXEMHFW
WRWKH-XGLFLDO3HQVLRQVDQG5HWLUHPHQW$FW F  
 7KH/RUG&KDQFHOORUPD\SD\WRD'HSXW\&KDPEHU3UHVLGHQWVXFKDPRXQWV
LIDQ\ DVWKH/RUG&KDQFHOORUPD\GHWHUPLQHE\ZD\RIu
D UHPXQHUDWLRQ
E DOORZDQFHV
F H[SHQVHV

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu&KDPEHUVDQG&KDPEHU3UHVLGHQWVIXUWKHUSURYLVLRQ
3DUWu&KDPEHU3UHVLGHQWVDSSRLQWPHQWGHOHJDWLRQGHSXWLHVDQGIXUWKHUSURYLVLRQ



$FWLQJ&KDPEHU3UHVLGHQWV


 ,IWKHRIILFHRI&KDPEHU3UHVLGHQWRIDFKDPEHURIWKH)LUVWWLHU7ULEXQDORU
8SSHU7ULEXQDOLVYDFDQWWKH/RUG&KLHI-XVWLFHRI(QJODQGDQG:DOHVPD\
DSSRLQWDSHUVRQWRSUHVLGHRYHUWKHFKDPEHUGXULQJWKHYDFDQF\
 $SHUVRQDSSRLQWHGXQGHUVXESDUDJUDSK  LVWREHNQRZQDVDQ$FWLQJ
&KDPEHU3UHVLGHQW
 $SHUVRQZKRLVWKH$FWLQJ&KDPEHU3UHVLGHQWRIDFKDPEHULVWREHWUHDWHG
DVWKH&KDPEHU3UHVLGHQWRIWKHFKDPEHUIRUDOOSXUSRVHVRWKHUWKDQu
D WKHSXUSRVHVRIWKLVSDUDJUDSKRIWKLV6FKHGXOHDQG
E WKHSXUSRVHVRIWKH-XGLFLDO3HQVLRQVDQG5HWLUHPHQW$FW F  
 $SHUVRQLVHOLJLEOHIRUDSSRLQWPHQWXQGHUVXESDUDJUDSK  RQO\LIKHLV
HOLJLEOHIRUDSSRLQWPHQWDVD&KDPEHU3UHVLGHQW
 $Q $FWLQJ &KDPEHU 3UHVLGHQW LV WR KROG DQG YDFDWH RIILFH DV DQ $FWLQJ
&KDPEHU3UHVLGHQWLQDFFRUGDQFHZLWKWKHWHUPVRIKLVDSSRLQWPHQW
 7KH /RUG &KDQFHOORU PD\ SD\ WR DQ $FWLQJ &KDPEHU 3UHVLGHQW VXFK
DPRXQWV LIDQ\ DVWKH/RUG&KDQFHOORUPD\GHWHUPLQHE\ZD\RIu
D UHPXQHUDWLRQ
E DOORZDQFHV
F H[SHQVHV

*XLGDQFH


$&KDPEHU3UHVLGHQWLVWRPDNHDUUDQJHPHQWVIRUWKHLVVXLQJRIJXLGDQFH
RQFKDQJHVLQWKHODZDQGSUDFWLFHDVWKH\UHODWHWRWKHIXQFWLRQVDOORFDWHGWR
KLVFKDPEHU
3$57
-8'*(6$1'27+(50(0%(562)&+$0%(56$66,*10(17$1'-85,6',&7,21

$VVLJQPHQWLVIXQFWLRQRI6HQLRU3UHVLGHQWRI7ULEXQDOV


 7KH6HQLRU3UHVLGHQWRI7ULEXQDOVKDVu
D WKHIXQFWLRQRIDVVLJQLQJMXGJHVDQGRWKHUPHPEHUVRIWKH)LUVWWLHU
7ULEXQDOWRFKDPEHUVRIWKH)LUVWWLHU7ULEXQDODQG
E WKH IXQFWLRQ RI DVVLJQLQJ MXGJHV DQG RWKHU PHPEHUV RI WKH 8SSHU
7ULEXQDO LQFOXGLQJKLPVHOI WRFKDPEHUVRIWKH8SSHU7ULEXQDO
 7KH IXQFWLRQV XQGHU VXESDUDJUDSK   DUH WR EH H[HUFLVHG LQ DFFRUGDQFH
ZLWKWKHIROORZLQJSURYLVLRQVRIWKLV3DUWRIWKLV6FKHGXOH

'HHPHGDVVLJQPHQWRI&KDPEHU3UHVLGHQWVDQG'HSXW\&KDPEHU3UHVLGHQWV


 7KH&KDPEHU3UHVLGHQWRUD'HSXW\&KDPEHU3UHVLGHQWRIDFKDPEHUu
D LVWREHWDNHQWREHDVVLJQHGWRWKDWFKDPEHU
E PD\EHDVVLJQHGDGGLWLRQDOO\WRRQHRUPRUHRIWKHRWKHUFKDPEHUV
F PD\ EH DVVLJQHG XQGHU SDUDJUDSK E  WR GLIIHUHQW FKDPEHUV DW
GLIIHUHQWWLPHV



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu&KDPEHUVDQG&KDPEHU3UHVLGHQWVIXUWKHUSURYLVLRQ
3DUWu-XGJHVDQGRWKHUPHPEHUVRIFKDPEHUVDVVLJQPHQWDQGMXULVGLFWLRQ

 3DUDJUDSKV  DQG  DQG  DQG  GRQRWDSSO\WRDVVLJQPHQWRID
SHUVRQZKRLVD&KDPEHU3UHVLGHQWRUD'HSXW\&KDPEHU3UHVLGHQW
 ,QVXESDUDJUDSK  qFKDPEHUrPHDQVFKDPEHURIWKH)LUVWWLHU7ULEXQDORU
WKH8SSHU7ULEXQDO
$VVLJQLQJPHPEHUVRI)LUVWWLHU7ULEXQDOWRLWVFKDPEHUV


 (DFK SHUVRQ ZKR LV D MXGJH RU RWKHU PHPEHU RI WKH )LUVWWLHU 7ULEXQDO E\
YLUWXHRIDSSRLQWPHQWXQGHUSDUDJUDSK  RU  RI6FKHGXOHu
D LV WR EH DVVLJQHG WR DW OHDVW RQH RI WKH FKDPEHUV RI WKH )LUVWWLHU
7ULEXQDODQG
E PD\ EH DVVLJQHG WR GLIIHUHQW FKDPEHUV RI WKH )LUVWWLHU 7ULEXQDO DW
GLIIHUHQWWLPHV
 $MXGJHRURWKHUPHPEHURIWKH)LUVWWLHU7ULEXQDOWRZKRPVXESDUDJUDSK
 GRHVQRWDSSO\u
D PD\ EH DVVLJQHG WR RQH RU PRUH RI WKH FKDPEHUV RI WKH )LUVWWLHU
7ULEXQDODQG
E PD\ EH DVVLJQHG WR GLIIHUHQW FKDPEHUV RI WKH )LUVWWLHU 7ULEXQDO DW
GLIIHUHQWWLPHV
 7KH6HQLRU3UHVLGHQWRI7ULEXQDOVPD\DVVLJQDMXGJHRURWKHUPHPEHURIWKH
)LUVWWLHU7ULEXQDOWRDSDUWLFXODUFKDPEHURIWKH)LUVWWLHU7ULEXQDORQO\ZLWK
WKHFRQFXUUHQFHu
D RIWKH&KDPEHU3UHVLGHQWRIWKHFKDPEHUDQG
E RIWKHMXGJHRURWKHUPHPEHU
 7KH 6HQLRU 3UHVLGHQW RI 7ULEXQDOV PD\ HQG WKH DVVLJQPHQW RI D MXGJH RU
RWKHUPHPEHURIWKH)LUVWWLHU7ULEXQDOWRDSDUWLFXODUFKDPEHURIWKH)LUVW
WLHU 7ULEXQDO RQO\ ZLWK WKH FRQFXUUHQFH RI WKH &KDPEHU 3UHVLGHQW RI WKH
FKDPEHU

$VVLJQLQJPHPEHUVRI8SSHU7ULEXQDOWRLWVFKDPEHUV


 6XESDUDJUDSK  DSSOLHVWRDSHUVRQLIu
D KHLVDMXGJHRIWKH8SSHU7ULEXQDOE\YLUWXHRIDSSRLQWPHQWXQGHU
SDUDJUDSK  RI6FKHGXOHRU
E KHLVDGHSXW\MXGJHRIWKH8SSHU7ULEXQDORU
F KH LV D PHPEHU RI WKH 8SSHU 7ULEXQDO E\ YLUWXH RI DSSRLQWPHQW
XQGHUSDUDJUDSK  RI6FKHGXOH
 (DFKSHUVRQWRZKRPWKLVVXESDUDJUDSKDSSOLHVu
D LV WR EH DVVLJQHG WR DW OHDVW RQH RI WKH FKDPEHUV RI WKH 8SSHU
7ULEXQDODQG
E PD\ EH DVVLJQHG WR GLIIHUHQW FKDPEHUV RI WKH 8SSHU 7ULEXQDO DW
GLIIHUHQWWLPHV
 $MXGJHRURWKHUPHPEHURIWKH8SSHU7ULEXQDOWRZKRPVXESDUDJUDSK 
GRHVQRWDSSO\u
D PD\ EH DVVLJQHG WR RQH RU PRUH RI WKH FKDPEHUV RI WKH 8SSHU
7ULEXQDODQG
E PD\ EH DVVLJQHG WR GLIIHUHQW FKDPEHUV RI WKH 8SSHU 7ULEXQDO DW
GLIIHUHQWWLPHV

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu&KDPEHUVDQG&KDPEHU3UHVLGHQWVIXUWKHUSURYLVLRQ
3DUWu-XGJHVDQGRWKHUPHPEHUVRIFKDPEHUVDVVLJQPHQWDQGMXULVGLFWLRQ



 7KH6HQLRU3UHVLGHQWRI7ULEXQDOVPD\DVVLJQDMXGJHRURWKHUPHPEHURIWKH
8SSHU7ULEXQDOWRDSDUWLFXODUFKDPEHURIWKH8SSHU7ULEXQDORQO\ZLWKWKH
FRQFXUUHQFHu
D RIWKH&KDPEHU3UHVLGHQWRIWKHFKDPEHUDQG
E RIWKHMXGJHRURWKHUPHPEHU
 7KH 6HQLRU 3UHVLGHQW RI 7ULEXQDOV PD\ HQG WKH DVVLJQPHQW RI D MXGJH RU
RWKHUPHPEHURIWKH8SSHU7ULEXQDOWRDSDUWLFXODUFKDPEHURIWKH8SSHU
7ULEXQDO RQO\ ZLWK WKH FRQFXUUHQFH RI WKH &KDPEHU 3UHVLGHQW RI WKH
FKDPEHU
 6XESDUDJUDSKV  DQG  GRQRWDSSO\ZKHUHWKHMXGJHFRQFHUQHGLVWKH
6HQLRU3UHVLGHQWRI7ULEXQDOVKLPVHOI
3ROLF\RI6HQLRU3UHVLGHQWRI7ULEXQDOVDVUHVSHFWVDVVLJQLQJPHPEHUVWRFKDPEHUV


 7KH6HQLRU3UHVLGHQWRI7ULEXQDOVPXVWSXEOLVKDGRFXPHQWUHFRUGLQJWKH
SROLF\DGRSWHGE\KLPLQUHODWLRQWRWKHDVVLJQLQJRISHUVRQVWRFKDPEHUVLQ
H[HUFLVHRIKLVIXQFWLRQVXQGHUSDUDJUDSK
 7KDWSROLF\PXVWEHVXFKDVWRVHFXUHu
D WKDWDSSURSULDWHXVHLVPDGHRIWKHNQRZOHGJHDQGH[SHULHQFHRIWKH
MXGJHV DQG RWKHU PHPEHUV RI WKH )LUVWWLHU 7ULEXQDO DQG 8SSHU
7ULEXQDODQG
E WKDWLQWKHFDVHRIDFKDPEHUZKRVHEXVLQHVVFRQVLVWVRIRULQFOXGHV
FDVHV OLNHO\ WR LQYROYH WKH DSSOLFDWLRQ RI WKH ODZ RI 6FRWODQG RU
1RUWKHUQ,UHODQGVXIILFLHQWNQRZOHGJHDQGH[SHULHQFHRIWKDWODZLV
WREHIRXQGDPRQJSHUVRQVDVVLJQHGWRWKHFKDPEHU
 1R SROLF\ PD\ EH DGRSWHG E\ WKH 6HQLRU 3UHVLGHQW RI 7ULEXQDOV IRU WKH
SXUSRVHV RI VXESDUDJUDSK   XQOHVV WKH /RUG &KDQFHOORU FRQFXUV LQ WKH
SROLF\
 7KH 6HQLRU 3UHVLGHQW RI 7ULEXQDOV PXVW NHHS DQ\ SROLF\ DGRSWHG IRU WKH
SXUSRVHVRIVXESDUDJUDSK  XQGHUUHYLHZ

&KRRVLQJPHPEHUVWRGHFLGHFDVHV


 7KH )LUVWWLHU 7ULEXQDOpV IXQFWLRQ RU WKH 8SSHU 7ULEXQDOpV IXQFWLRQ RI
GHFLGLQJ DQ\ PDWWHU LQ D FDVH EHIRUH WKH WULEXQDO LV WR EH H[HUFLVHG E\ D
PHPEHU RU PHPEHUV RI WKH FKDPEHU RI WKH WULEXQDO WR ZKLFK WKH FDVH LV
DOORFDWHG
 7KHPHPEHURUPHPEHUVPXVWEHFKRVHQE\WKH&KDPEHU3UHVLGHQWRIWKH
FKDPEHU
 $SHUVRQFKRRVLQJXQGHUVXESDUDJUDSK  u
D PXVWDFWLQDFFRUGDQFHZLWKDQ\SURYLVLRQXQGHUSDUDJUDSK
E PD\FKRRVHKLPVHOI
 ,QWKLVSDUDJUDSKqPHPEHUrLQUHODWLRQWRDFKDPEHURIDWULEXQDOPHDQVD
MXGJHRURWKHUPHPEHURIWKHWULEXQDOZKRLVDVVLJQHGWRWKHFKDPEHU

&RPSRVLWLRQRIWULEXQDOV


 7KH /RUG &KDQFHOORU PXVW E\ RUGHU PDNH SURYLVLRQ LQ UHODWLRQ WR HYHU\
PDWWHU WKDW PD\ IDOO WR EH GHFLGHG E\ WKH )LUVWWLHU 7ULEXQDO RU WKH 8SSHU



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu&KDPEHUVDQG&KDPEHU3UHVLGHQWVIXUWKHUSURYLVLRQ
3DUWu-XGJHVDQGRWKHUPHPEHUVRIFKDPEHUVDVVLJQPHQWDQGMXULVGLFWLRQ

7ULEXQDOIRUGHWHUPLQLQJWKHQXPEHURIPHPEHUVRIWKHWULEXQDOZKRDUHWR
GHFLGHWKHPDWWHU
 :KHUHDQRUGHUXQGHUVXESDUDJUDSK  SURYLGHVIRUDPDWWHUWREHGHFLGHG
E\ D VLQJOH PHPEHU RI D WULEXQDO WKH RUGHU PXVW PDNH SURYLVLRQ IRU
GHWHUPLQLQJZKHWKHUWKHPDWWHULVWREHGHFLGHGE\RQHRIWKHMXGJHVRUE\
RQHRIWKHRWKHUPHPEHUVRIWKHWULEXQDO
 :KHUHDQRUGHUXQGHUVXESDUDJUDSK  SURYLGHVIRUDPDWWHUWREHGHFLGHG
E\WZRRUPRUHPHPEHUVRIDWULEXQDOWKHRUGHUPXVWPDNHSURYLVLRQIRU
GHWHUPLQLQJ KRZ PDQ\ LI DQ\  RI WKRVH PHPEHUV DUH WR EH MXGJHV RI WKH
WULEXQDODQGKRZPDQ\ LIDQ\ DUHWREHRWKHUPHPEHUVRIWKHWULEXQDO
 $GXW\XQGHUVXESDUDJUDSK    RU  WRSURYLGHIRUWKHGHWHUPLQDWLRQ
RIDQ\WKLQJPD\EHGLVFKDUJHGE\SURYLGLQJIRUWKHWKLQJWREHGHWHUPLQHG
E\WKH6HQLRU3UHVLGHQWRI7ULEXQDOVRUD&KDPEHU3UHVLGHQWLQDFFRUGDQFH
ZLWKDQ\SURYLVLRQPDGHXQGHUWKDWVXESDUDJUDSK
 :KHUHXQGHUVXESDUDJUDSKV  WR  DPDWWHULVWREHGHFLGHGE\WZRRU
PRUHPHPEHUVRIDWULEXQDOWKHPDWWHUPD\LIWKHSDUWLHVWRWKHFDVHDJUHH
EHGHFLGHGLQWKHDEVHQFHRIRQHRUPRUH EXWQRWDOO RIWKHPHPEHUVFKRVHQ
WRGHFLGHWKHPDWWHU
 %HIRUH PDNLQJ DQ RUGHU XQGHU WKLV SDUDJUDSK WKH /RUG &KDQFHOORU PXVW
FRQVXOWWKH6HQLRU3UHVLGHQWRI7ULEXQDOV

6&+('8/(

6HFWLRQ

352&('85(,1),5677,(575,%81$/$1'833(575,%81$/
3$57
75,%81$/352&('85(58/(6
,QWURGXFWRU\


 7KLV 3DUW RI WKLV 6FKHGXOH PDNHV IXUWKHU SURYLVLRQ DERXW WKH FRQWHQW RI
7ULEXQDO3URFHGXUH5XOHV
 7KHJHQHUDOLW\RIVHFWLRQ  LVQRWWREHWDNHQWREHSUHMXGLFHGE\u
D WKHIROORZLQJSDUDJUDSKVRIWKLV3DUWRIWKLV6FKHGXOHRU
E DQ\ RWKHU SURYLVLRQ LQFOXGLQJ IXWXUH SURYLVLRQ  DXWKRULVLQJ RU
UHTXLULQJWKHPDNLQJRISURYLVLRQE\7ULEXQDO3URFHGXUH5XOHV
 ,Q WKH IROORZLQJ SDUDJUDSKV RI WKLV 3DUW RI WKLV 6FKHGXOH q5XOHVr PHDQV
7ULEXQDO3URFHGXUH5XOHV

&RQFXUUHQWIXQFWLRQV


5XOHVPD\PDNHSURYLVLRQDVWRZKRLVWRGHFLGH RUDVWR KRZ WRGHFLGH
ZKLFKRIWKH)LUVWWLHU7ULEXQDODQG8SSHU7ULEXQDOLVWRH[HUFLVHLQUHODWLRQ
WRDQ\SDUWLFXODUPDWWHUDIXQFWLRQWKDW LV H[HUFLVDEOHFRQFXUUHQWO\E\WKH
WZRWULEXQDOV

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu3URFHGXUHLQ)LUVWWLHU7ULEXQDODQG8SSHU7ULEXQDO
3DUWu7ULEXQDO3URFHGXUH5XOHV



'HOHJDWLRQRIIXQFWLRQVWRVWDII


 5XOHVPD\SURYLGHIRUIXQFWLRQVu
D RIWKH)LUVWWLHU7ULEXQDORU
E RIWKH8SSHU7ULEXQDO
WREHH[HUFLVHGE\VWDIIRIHLWKHUWULEXQDO
 ,QPDNLQJSURYLVLRQRIWKHNLQGPHQWLRQHGLQVXESDUDJUDSK  LQUHODWLRQ
WRDIXQFWLRQ5XOHVPD\ LQSDUWLFXODU u
D SURYLGHIRUWKHIXQFWLRQWREHH[HUFLVDEOHE\DPHPEHURIVWDIIRQO\
LIWKHPHPEHURIVWDIILVRULVRIDGHVFULSWLRQVSHFLILHGLQH[HUFLVHRI
DGLVFUHWLRQFRQIHUUHGE\5XOHV
E SURYLGHIRUWKHIXQFWLRQWREHH[HUFLVDEOHE\DPHPEHURIVWDIIRQO\
LIWKHPHPEHURIVWDIILVDSSURYHGRULVRIDGHVFULSWLRQDSSURYHG
IRUWKHSXUSRVHE\DSHUVRQVSHFLILHGLQ5XOHV

7LPHOLPLWV


5XOHVPD\PDNHSURYLVLRQIRUWLPHOLPLWVDVUHVSHFWVLQLWLDWLQJRUWDNLQJDQ\
VWHSLQSURFHHGLQJVEHIRUHWKH)LUVWWLHU7ULEXQDORUWKH8SSHU7ULEXQDO

5HSHDWDSSOLFDWLRQV


5XOHV PD\ PDNH SURYLVLRQ UHVWULFWLQJ WKH PDNLQJ RI IUHVK DSSOLFDWLRQV
ZKHUHDSUHYLRXVDSSOLFDWLRQLQUHODWLRQWRWKHVDPHPDWWHUKDVEHHQPDGH

7ULEXQDODFWLQJRILWVRZQLQLWLDWLYH


5XOHVPD\PDNHSURYLVLRQDERXWWKHFLUFXPVWDQFHVLQZKLFKWKH)LUVWWLHU
7ULEXQDO RU WKH 8SSHU 7ULEXQDO PD\ H[HUFLVH LWV SRZHUV RI LWV RZQ
LQLWLDWLYH

+HDULQJV


5XOHVPD\u
D PDNHSURYLVLRQIRUGHDOLQJZLWKPDWWHUVZLWKRXWDKHDULQJ
E PDNHSURYLVLRQDVUHVSHFWVDOORZLQJRUUHTXLULQJDKHDULQJWREHLQ
SULYDWHRUDVUHVSHFWVDOORZLQJRUUHTXLULQJDKHDULQJWREHLQSXEOLF

3URFHHGLQJVZLWKRXWQRWLFH


5XOHVPD\PDNHSURYLVLRQIRUSURFHHGLQJVWRWDNHSODFHLQFLUFXPVWDQFHV
GHVFULEHG LQ 5XOHV DW WKH UHTXHVW RI RQH SDUW\ HYHQ WKRXJK WKH RWKHU RU
DQRWKHUSDUW\KDVKDGQRQRWLFH

5HSUHVHQWDWLRQ


5XOHVPD\PDNHSURYLVLRQFRQIHUULQJDGGLWLRQDOULJKWVRIDXGLHQFHEHIRUH
WKH)LUVWWLHU7ULEXQDORUWKH8SSHU7ULEXQDO

(YLGHQFHDQGZLWQHVVHV


 5XOHVPD\PDNHSURYLVLRQDERXWHYLGHQFH LQFOXGLQJHYLGHQFHRQRDWKDQG
DGPLQLVWUDWLRQRIRDWKV 



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu3URFHGXUHLQ)LUVWWLHU7ULEXQDODQG8SSHU7ULEXQDO
3DUWu7ULEXQDO3URFHGXUH5XOHV

 5XOHVPD\PRGLI\DQ\UXOHVRIHYLGHQFHSURYLGHGIRUHOVHZKHUHVRIDUDV
WKH\ ZRXOG DSSO\ WR SURFHHGLQJV EHIRUH WKH )LUVWWLHU 7ULEXQDO RU 8SSHU
7ULEXQDO
 5XOHV PD\ PDNH SURYLVLRQ ZKHUH WKH )LUVWWLHU 7ULEXQDO KDV UHTXLUHG D
SHUVRQu
D WRDWWHQGDWDQ\SODFHIRUWKHSXUSRVHRIJLYLQJHYLGHQFH
E RWKHUZLVHWRPDNHKLPVHOIDYDLODEOHWRJLYHHYLGHQFH
F WRVZHDUDQRDWKLQFRQQHFWLRQZLWKWKHJLYLQJRIHYLGHQFH
G WRJLYHHYLGHQFHDVDZLWQHVV
H WRSURGXFHDGRFXPHQWRU
I WR IDFLOLWDWH WKH LQVSHFWLRQ RI D GRFXPHQW RU DQ\ RWKHU WKLQJ
LQFOXGLQJDQ\SUHPLVHV 
IRUWKH8SSHU7ULEXQDOWRGHDOZLWKQRQFRPSOLDQFHZLWKWKHUHTXLUHPHQWDV
WKRXJKWKHUHTXLUHPHQWKDGEHHQLPSRVHGE\WKH8SSHU7ULEXQDO
 5XOHVPD\PDNHSURYLVLRQIRUWKHSD\PHQWRIH[SHQVHVDQGDOORZDQFHVWR
SHUVRQV JLYLQJ HYLGHQFH DWWHQGLQJ WR JLYH HYLGHQFH ZKHWKHU RU QRW WKH\
DFWXDOO\JLYHHYLGHQFH RUSURGXFLQJGRFXPHQWV
8VHRILQIRUPDWLRQ


 5XOHV PD\ PDNH SURYLVLRQ IRU WKH GLVFORVXUH RU QRQGLVFORVXUH RI
LQIRUPDWLRQUHFHLYHGGXULQJWKHFRXUVHRISURFHHGLQJVEHIRUHWKH)LUVWWLHU
7ULEXQDORU8SSHU7ULEXQDO
 5XOHV PD\ PDNH SURYLVLRQ IRU LPSRVLQJ UHSRUWLQJ UHVWULFWLRQV LQ
FLUFXPVWDQFHVGHVFULEHGLQ5XOHV

&RVWVDQGH[SHQVHV


 5XOHV PD\ PDNH SURYLVLRQ IRU UHJXODWLQJ PDWWHUV UHODWLQJ WR FRVWV RU LQ
6FRWODQG H[SHQVHV RISURFHHGLQJVEHIRUHWKH)LUVWWLHU7ULEXQDO RU8SSHU
7ULEXQDO
 7KHSURYLVLRQPHQWLRQHGLQVXESDUDJUDSK  LQFOXGHV LQSDUWLFXODU u
D SURYLVLRQSUHVFULELQJVFDOHVRIFRVWVRUH[SHQVHV
E SURYLVLRQ IRU HQDEOLQJ FRVWV WR XQGHUJR GHWDLOHG DVVHVVPHQW LQ
(QJODQGDQG:DOHVE\DFRXQW\FRXUWRUWKH+LJK&RXUW
F SURYLVLRQ IRU WD[DWLRQ LQ 6FRWODQG RI DFFRXQWV RI H[SHQVHV E\ DQ
$XGLWRURI&RXUW
G SURYLVLRQ IRU HQDEOLQJ FRVWV WR EH WD[HG LQ 1RUWKHUQ ,UHODQG LQ D
FRXQW\FRXUWRUWKH+LJK&RXUW

6HWRIIDQGLQWHUHVW


 5XOHV PD\ PDNH SURYLVLRQ IRU D SDUW\ WR SURFHHGLQJV WR GHGXFW IURP
DPRXQWVSD\DEOHE\KLPDPRXQWVSD\DEOHWRKLP
 5XOHV PD\ PDNH SURYLVLRQ IRU LQWHUHVW RQ VXPV DZDUGHG LQFOXGLQJ
SURYLVLRQ FRQIHUULQJ D GLVFUHWLRQ RU SURYLVLRQ LQ DFFRUGDQFH ZLWK ZKLFK
LQWHUHVWLVWREHFDOFXODWHG 

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu3URFHGXUHLQ)LUVWWLHU7ULEXQDODQG8SSHU7ULEXQDO
3DUWu7ULEXQDO3URFHGXUH5XOHV



$UELWUDWLRQ


5XOHV PD\ SURYLGH IRU 3DUW  RI WKH $UELWUDWLRQ $FW  F   ZKLFK
H[WHQGVWR(QJODQGDQG:DOHVDQG1RUWKHUQ,UHODQGEXWQRW6FRWODQG QRW
WRDSSO\RUQRWWRDSSO\H[FHSWVRIDUDVLVVSHFLILHGLQ5XOHVZKHUHWKH)LUVW
WLHU7ULEXQDORU8SSHU7ULEXQDODFWVDVDUELWUDWRU

&RUUHFWLRQRIHUURUVDQGVHWWLQJDVLGHRIGHFLVLRQVRQSURFHGXUDOJURXQGV


 5XOHV PD\ PDNH SURYLVLRQ IRU WKH FRUUHFWLRQ RI DFFLGHQWDO HUURUV LQ D
GHFLVLRQRUUHFRUGRIDGHFLVLRQ
 5XOHVPD\PDNHSURYLVLRQIRUWKHVHWWLQJDVLGHRIDGHFLVLRQLQSURFHHGLQJV
EHIRUHWKH)LUVWWLHU7ULEXQDORU8SSHU7ULEXQDOu
D ZKHUHDGRFXPHQWUHODWLQJWRWKHSURFHHGLQJVZDVQRWVHQWWRRUZDV
QRWUHFHLYHGDWDQDSSURSULDWHWLPHE\DSDUW\WRWKHSURFHHGLQJVRU
DSDUW\pVUHSUHVHQWDWLYH
E ZKHUH D GRFXPHQW UHODWLQJ WR WKH SURFHHGLQJV ZDV QRW VHQW WR WKH
)LUVWWLHU7ULEXQDORU8SSHU7ULEXQDODWDQDSSURSULDWHWLPH
F ZKHUHDSDUW\WRWKHSURFHHGLQJVRUDSDUW\pVUHSUHVHQWDWLYHZDVQRW
SUHVHQWDWDKHDULQJUHODWHGWRWKHSURFHHGLQJVRU
G ZKHUH WKHUH KDV EHHQ DQ\ RWKHU SURFHGXUDO LUUHJXODULW\ LQ WKH
SURFHHGLQJV
 6XESDUDJUDSKV   DQG   VKDOO QRW EH WDNHQ WR SUHMXGLFH DQ\ SRZHU WR
FRUUHFWHUURUVRUVHWDVLGHGHFLVLRQVWKDWLVH[HUFLVDEOHDSDUWIURPUXOHVPDGH
E\YLUWXHRIWKRVHSDUDJUDSKV

$QFLOODU\SRZHUV


5XOHV PD\ FRQIHU RQ WKH )LUVWWLHU 7ULEXQDO RU WKH 8SSHU 7ULEXQDO VXFK
DQFLOODU\SRZHUVDVDUHQHFHVVDU\IRUWKHSURSHUGLVFKDUJHRILWVIXQFWLRQV

5XOHVPD\UHIHUWRSUDFWLFHGLUHFWLRQV


5XOHVPD\LQVWHDGRISURYLGLQJIRUDQ\PDWWHUUHIHUWRSURYLVLRQPDGHRU
WREHPDGHDERXWWKDWPDWWHUE\GLUHFWLRQVXQGHUVHFWLRQ

3UHVXPSWLRQV


5XOHV PD\ PDNH SURYLVLRQ LQ WKH IRUP RI SUHVXPSWLRQV LQFOXGLQJ LQ
SDUWLFXODUSUHVXPSWLRQVDVWRVHUYLFHRUQRWLILFDWLRQ 

'LIIHUHQWLDOSURYLVLRQ


5XOHVPD\PDNHGLIIHUHQWSURYLVLRQIRUGLIIHUHQWSXUSRVHVRUGLIIHUHQWDUHDV
3$57
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0HPEHUVKLS


7KH7ULEXQDO3URFHGXUH&RPPLWWHHLVWRFRQVLVWRIu
D WKH6HQLRU3UHVLGHQWRI7ULEXQDOVRUDSHUVRQQRPLQDWHGE\KLP



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu3URFHGXUHLQ)LUVWWLHU7ULEXQDODQG8SSHU7ULEXQDO
3DUWu7ULEXQDO3URFHGXUH&RPPLWWHH

E
F
G
H

WKH SHUVRQV FXUUHQWO\ DSSRLQWHG E\ WKH /RUG &KDQFHOORU XQGHU
SDUDJUDSK
WKHSHUVRQVFXUUHQWO\DSSRLQWHGE\WKH/RUG&KLHI-XVWLFHRI(QJODQG
DQG:DOHVXQGHUSDUDJUDSK
WKHSHUVRQFXUUHQWO\DSSRLQWHGE\WKH/RUG3UHVLGHQWRIWKH&RXUWRI
6HVVLRQXQGHUSDUDJUDSKDQG
DQ\SHUVRQFXUUHQWO\DSSRLQWHGXQGHUSDUDJUDSKDWWKHUHTXHVWRI
WKH6HQLRU3UHVLGHQWRI7ULEXQDOV

/RUG&KDQFHOORUpVDSSRLQWHHV


 7KH/RUG&KDQFHOORUPXVWDSSRLQWu
D WKUHHSHUVRQVHDFKRIZKRPPXVWEHDSHUVRQZLWKH[SHULHQFHRIu
L SUDFWLFHLQWULEXQDOVRU
LL DGYLVLQJSHUVRQVLQYROYHGLQWULEXQDOSURFHHGLQJVDQG
E RQHSHUVRQQRPLQDWHGE\WKH$GPLQLVWUDWLYH-XVWLFHDQG7ULEXQDOV
&RXQFLO
 %HIRUH PDNLQJ DQ DSSRLQWPHQW XQGHU VXESDUDJUDSK   WKH /RUG
&KDQFHOORUPXVWFRQVXOWWKH/RUG&KLHI-XVWLFHRI(QJODQGDQG:DOHV
 8QWLO WKH $GPLQLVWUDWLYH -XVWLFH DQG 7ULEXQDOV &RXQFLO ILUVW KDV WHQ
PHPEHUV DSSRLQWHG XQGHU SDUDJUDSK    RI 6FKHGXOH  WKH UHIHUHQFH WR
WKDWFRXQFLOLQVXESDUDJUDSK  E LVWREHUHDGDVDUHIHUHQFHWRWKH&RXQFLO
RQ7ULEXQDOVDQGLIZKHQWKH$GPLQLVWUDWLYH-XVWLFHDQG7ULEXQDOV&RXQFLO
ILUVW KDV WHQ PHPEHUV VR DSSRLQWHG WKH SHUVRQ DSSRLQWHG XQGHU VXE
SDUDJUDSK  E LVDQRPLQHHRIWKH&RXQFLORQ7ULEXQDOVWKDWSHUVRQFHDVHV
WREHDPHPEHURIWKH7ULEXQDO3URFHGXUH&RPPLWWHHDWWKDWWLPH

/RUG&KLHI-XVWLFHpVDSSRLQWHHV


 7KH/RUG&KLHI-XVWLFHRI(QJODQGDQG:DOHVPXVWDSSRLQWu
D RQHRIWKHMXGJHVRIWKH)LUVWWLHU7ULEXQDO
E RQHRIWKHMXGJHVRIWKH8SSHU7ULEXQDODQG
F RQHSHUVRQZKRLVDPHPEHURIWKH)LUVWWLHU7ULEXQDORULVDPHPEHU
RIWKH8SSHU7ULEXQDOEXWLVQRWDMXGJHRIWKH)LUVWWLHU7ULEXQDODQG
LVQRWDMXGJHRIWKH8SSHU7ULEXQDO
 %HIRUH PDNLQJ DQ DSSRLQWPHQW XQGHU VXESDUDJUDSK   WKH /RUG &KLHI
-XVWLFHRI(QJODQGDQG:DOHVPXVWFRQVXOWWKH/RUG&KDQFHOORU

/RUG3UHVLGHQWpVDSSRLQWHH


 7KH/RUG3UHVLGHQWRIWKH&RXUWRI6HVVLRQPXVWDSSRLQWRQHSHUVRQZLWK
H[SHULHQFHLQDQGNQRZOHGJHRIWKH6FRWWLVKOHJDOV\VWHP
 %HIRUHPDNLQJDQDSSRLQWPHQWXQGHUVXESDUDJUDSK  WKH/RUG3UHVLGHQW
RIWKH&RXUWRI6HVVLRQPXVWFRQVXOWWKH/RUG&KDQFHOORU

3HUVRQVDSSRLQWHGDWUHTXHVWRI6HQLRU3UHVLGHQWRI7ULEXQDOV


 $W WKH UHTXHVW RI WKH 6HQLRU 3UHVLGHQW RI 7ULEXQDOV DQ DSSURSULDWH VHQLRU
MXGJHPD\DSSRLQWDSHUVRQRUSHUVRQVZLWKH[SHULHQFHLQDQGNQRZOHGJH
RIu
D DSDUWLFXODULVVXHRU

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu3URFHGXUHLQ)LUVWWLHU7ULEXQDODQG8SSHU7ULEXQDO
3DUWu7ULEXQDO3URFHGXUH&RPPLWWHH



E

DSDUWLFXODUVXEMHFWDUHDLQUHODWLRQWRZKLFKWKH)LUVWWLHU7ULEXQDORU
WKH8SSHU7ULEXQDOKDVRULVOLNHO\WRKDYHMXULVGLFWLRQ
IRU WKH SXUSRVH RI DVVLVWLQJ WKH &RPPLWWHH ZLWK UHJDUG WR WKDW LVVXH RU
VXEMHFWDUHD
 ,QVXESDUDJUDSK  qDQDSSURSULDWHVHQLRUMXGJHrPHDQVDQ\RIu
D WKH/RUG&KLHI-XVWLFHRI(QJODQGDQG:DOHV
E WKH/RUG3UHVLGHQWRIWKH&RXUWRI6HVVLRQDQG
F WKH/RUG&KLHI-XVWLFHRI1RUWKHUQ,UHODQG
 7KHWRWDOQXPEHURISHUVRQVDSSRLQWHGDWDQ\WLPHXQGHUVXESDUDJUDSK 
PXVWQRWH[FHHGIRXU
 %HIRUHPDNLQJDQDSSRLQWPHQWXQGHUVXESDUDJUDSK  WKHSHUVRQPDNLQJ
WKHDSSRLQWPHQWPXVWFRQVXOWWKH/RUG&KDQFHOORU
 7KHWHUPVRIDSSRLQWPHQWRIDSHUVRQDSSRLQWHGXQGHUVXESDUDJUDSK 
PD\ LQSDUWLFXODU DXWKRULVHKLPWRDFWDVDPHPEHURIWKH&RPPLWWHHRQO\
LQUHODWLRQWRPDWWHUVVSHFLILHGE\WKRVHWHUPV
3RZHUWRDPHQGSDUDJUDSKVWR


 7KH/RUG&KDQFHOORUPD\E\RUGHUu
D DPHQGDQ\RISDUDJUDSKV      DQG  DQG
E PDNH FRQVHTXHQWLDO DPHQGPHQWV LQ DQ\ RWKHU SURYLVLRQ RI
SDUDJUDSKVWRRULQSDUDJUDSK  
 7KHPDNLQJRIDQRUGHUXQGHUWKLVSDUDJUDSKu
D UHTXLUHV WKH FRQFXUUHQFH RI WKH /RUG &KLHI -XVWLFH RI (QJODQG DQG
:DOHV
E LIWKHRUGHUDPHQGVSDUDJUDSK  UHTXLUHVDOVRWKHFRQFXUUHQFHRI
WKH/RUG3UHVLGHQWRIWKH&RXUWRI6HVVLRQDQG
F LIWKHRUGHUDPHQGVSDUDJUDSK  UHTXLUHVDOVRWKHFRQFXUUHQFHRI
WKH/RUG3UHVLGHQWRIWKH&RXUWRI6HVVLRQDQGWKH/RUG&KLHI-XVWLFH
RI1RUWKHUQ,UHODQG

&RPPLWWHHPHPEHUVpH[SHQVHV


7KH /RUG &KDQFHOORU PD\ UHLPEXUVH PHPEHUV RI WKH 7ULEXQDO 3URFHGXUH
&RPPLWWHHWKHLUWUDYHOOLQJDQGRXWRISRFNHWH[SHQVHV
3$57
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0HDQLQJRIq5XOHVrDQGqWKH&RPPLWWHHr


,QWKHIROORZLQJSURYLVLRQVRIWKLV3DUWRIWKLV6FKHGXOHu
qWKH&RPPLWWHHrPHDQVWKH7ULEXQDO3URFHGXUH&RPPLWWHH
q5XOHVrPHDQV7ULEXQDO3URFHGXUH5XOHV

3URFHVVIRUPDNLQJ5XOHV


 %HIRUHWKH&RPPLWWHHPDNHV5XOHVWKH&RPPLWWHHPXVWu



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu3URFHGXUHLQ)LUVWWLHU7ULEXQDODQG8SSHU7ULEXQDO
3DUWu0DNLQJRI7ULEXQDO3URFHGXUH5XOHVE\7ULEXQDO3URFHGXUH&RPPLWWHH

D
E
F

FRQVXOWVXFKSHUVRQV LQFOXGLQJVXFKRIWKH&KDPEHU3UHVLGHQWV DV
LWFRQVLGHUVDSSURSULDWH
FRQVXOWWKH/RUG3UHVLGHQWRIWKH&RXUWRI6HVVLRQLIWKH5XOHVFRQWDLQ
SURYLVLRQUHODWLQJWRSURFHHGLQJVLQ6FRWODQGDQG
PHHW XQOHVVLWLVLQH[SHGLHQWWRGRVR 

 5XOHVPDGHE\WKH&RPPLWWHHPXVWEHu
D VLJQHGE\DPDMRULW\RIWKHPHPEHUVRIWKH&RPPLWWHHDQG
E VXEPLWWHGWRWKH/RUG&KDQFHOORU
 7KH/RUG&KDQFHOORUPD\DOORZRUGLVDOORZ5XOHVVRPDGH
 ,IWKH/RUG&KDQFHOORUGLVDOORZV5XOHVVRPDGHKHPXVWJLYHWKH&RPPLWWHH
ZULWWHQUHDVRQVIRUGRLQJVR
 5XOHVVRPDGHDQGDOORZHGu
D FRPHLQWRIRUFHRQVXFKGD\DVWKH/RUG&KDQFHOORUGLUHFWVDQG
E DUHWREHFRQWDLQHGLQDVWDWXWRU\LQVWUXPHQWWRZKLFKWKH6WDWXWRU\
,QVWUXPHQWV $FW  F   DSSOLHV DV LI WKH LQVWUXPHQW FRQWDLQHG
UXOHVPDGHE\D0LQLVWHURIWKH&URZQ
 $VWDWXWRU\LQVWUXPHQWFRQWDLQLQJ5XOHVPDGHE\WKH&RPPLWWHHLVVXEMHFW
WRDQQXOPHQWLQSXUVXDQFHRIDUHVROXWLRQRIHLWKHU+RXVHRI3DUOLDPHQW
 ,QWKHFDVHRIDPHPEHURIWKH&RPPLWWHHDSSRLQWHGXQGHUSDUDJUDSKWKH
WHUPVRIKLVDSSRLQWPHQWPD\ LQSDUWLFXODU SURYLGHWKDWIRUWKHSXUSRVHV
RIVXESDUDJUDSK  D KHLVWRFRXQWDVDPHPEHURIWKH&RPPLWWHHRQO\LQ
UHODWLRQWRPDWWHUVVSHFLILHGLQWKRVHWHUPV
3RZHURI/RUG&KDQFHOORUWRUHTXLUH5XOHVWREHPDGH


 7KLVSDUDJUDSKDSSOLHVLIWKH/RUG&KDQFHOORUJLYHVWKH&RPPLWWHHZULWWHQ
QRWLFHWKDWKHWKLQNVLWLVH[SHGLHQWIRU5XOHVWRLQFOXGHSURYLVLRQWKDWZRXOG
DFKLHYHDSXUSRVHVSHFLILHGLQWKHQRWLFH
 7KH&RPPLWWHHPXVWPDNHVXFK5XOHVLQDFFRUGDQFHZLWKSDUDJUDSKDV
LWFRQVLGHUVQHFHVVDU\WRDFKLHYHWKHVSHFLILHGSXUSRVH
 7KRVH5XOHVPXVWEHPDGHu
D ZLWKLQVXFKSHULRGDVPD\EHVSHFLILHGE\WKH/RUG&KDQFHOORULQWKH
QRWLFHRU
E LIQRSHULRGLVVRVSHFLILHGZLWKLQDUHDVRQDEOHSHULRGDIWHUWKH/RUG
&KDQFHOORUJLYHVWKHQRWLFHWRWKH&RPPLWWHH
3$57
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 7KH/RUG&KDQFHOORUPD\E\RUGHUDPHQGUHSHDORUUHYRNHDQ\HQDFWPHQW
WRWKHH[WHQWKHFRQVLGHUVQHFHVVDU\RUGHVLUDEOHu
D LQRUGHUWRIDFLOLWDWHWKHPDNLQJRI7ULEXQDO3URFHGXUH5XOHVRU
E LQFRQVHTXHQFHRIu
L VHFWLRQ



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu3URFHGXUHLQ)LUVWWLHU7ULEXQDODQG8SSHU7ULEXQDO
3DUWu3RZHUWRDPHQGOHJLVODWLRQLQFRQQHFWLRQZLWK7ULEXQDO3URFHGXUH5XOHV

LL
LLL

3DUWRURIWKLV6FKHGXOHRU
7ULEXQDO3URFHGXUH5XOHV

 ,Q WKLV SDUDJUDSK qHQDFWPHQWr PHDQV DQ\ HQDFWPHQW ZKHQHYHU SDVVHG RU
PDGHLQFOXGLQJDQHQDFWPHQWFRPSULVHGLQVXERUGLQDWHOHJLVODWLRQ ZLWKLQ
WKHPHDQLQJRIWKH,QWHUSUHWDWLRQ$FW F  

6&+('8/(

6HFWLRQVWR

75,%81$/6)257+(385326(62)6(&7,21672
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7ULEXQDO

(QDFWPHQW

$SSHDOWULEXQDO

&KDSWHU  RI 3DUW  RI WKH
6RFLDO6HFXULW\$FW F 

&KLOG6XSSRUW&RPPLVVLRQHU

6HFWLRQ  RI WKH &KLOG
6XSSRUW$FW F 

)RUHLJQ
&RPPLVVLRQ

&RPSHQVDWLRQ

6HFWLRQ  RI WKH )RUHLJQ
&RPSHQVDWLRQ$FW F 

&RPPLVVLRQHU IRU WKH JHQHUDO
SXUSRVHVRIWKHLQFRPHWD[

6HFWLRQ  RI WKH 7D[HV
0DQDJHPHQW$FW F 

,QIRUPDWLRQ7ULEXQDO

6HFWLRQ  RI WKH 'DWD
3URWHFWLRQ$FW F 

0HDW
+\JLHQH
7ULEXQDO

$SSHDOV

5HJXODWLRQRIWKH)UHVK0HDW
+\JLHQH DQG ,QVSHFWLRQ
5HJXODWLRQV  6, 


0HDW
+\JLHQH
7ULEXQDO

$SSHDOV

5HJXODWLRQ  RI WKH 3RXOWU\
0HDW )DUPHG *DPH %LUG
0HDW DQG 5DEELW 0HDW
+\JLHQH DQG ,QVSHFWLRQ
5HJXODWLRQV  6, 


0HDW
+\JLHQH
7ULEXQDO

$SSHDOV

5HJXODWLRQ  RI WKH :LOG
*DPH 0HDW +\JLHQH DQG
,QVSHFWLRQ  5HJXODWLRQV 
6, 

0HQWDO
+HDOWK
5HYLHZ
7ULEXQDO IRU D UHJLRQ RI
(QJODQG

6HFWLRQ    DQG $ D  RI
WKH 0HQWDO +HDOWK $FW 
F 



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7ULEXQDOVIRUWKHSXUSRVHVRIVHFWLRQVWR
3DUWu7ULEXQDOVIRUWKHSXUSRVHVRIVHFWLRQVDQG

7ULEXQDO

(QDFWPHQW

5HLQVWDWHPHQW&RPPLWWHH

3DUDJUDSK  RI 6FKHGXOH  WR
WKH5HVHUYH)RUFHV 6DIHJXDUG
RI (PSOR\PHQW  $FW 
F 

5HVHUYHIRUFHVDSSHDOWULEXQDO

6HFWLRQ  RI WKH 5HVHUYH
)RUFHV$FW F 

6RFLDO6HFXULW\&RPPLVVLRQHU

6FKHGXOH  WR WKH 6RFLDO
6HFXULW\$FW F 

6SHFLDO (GXFDWLRQDO 1HHGV
DQG'LVDELOLW\7ULEXQDO

6HFWLRQ  RI WKH (GXFDWLRQ
$FW F 

7UDQVSRUW7ULEXQDO

6FKHGXOH  WR WKH 7UDQVSRUW
$FW F 

8PSLUHRUGHSXW\XPSLUH

3DUDJUDSK  RI 6FKHGXOH  WR
WKH5HVHUYH)RUFHV 6DIHJXDUG
RI(PSOR\PHQW $FW

9$7DQGGXWLHVWULEXQDO

6FKHGXOH  WR WKH 9DOXH
$GGHG7D[$FW F 
3$57
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7ULEXQDO

(QDFWPHQW

$GMXGLFDWRU

6HFWLRQ  RI WKH &ULPLQDO
,QMXULHV &RPSHQVDWLRQ $FW
 F 
3$57
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7ULEXQDO

(QDFWPHQW

$GMXGLFDWRU WR +HU 0DMHVW\pV
/DQG5HJLVWU\

6HFWLRQ  RI WKH /DQG
5HJLVWUDWLRQ$FW F 

)LQDQFLDO
6HUYLFHV
0DUNHWV7ULEXQDO

6HFWLRQ  RI WKH )LQDQFLDO
6HUYLFHVDQG0DUNHWV$FW
F 

DQG

*DPEOLQJ$SSHDOV7ULEXQDO

6HFWLRQ  RI WKH *DPEOLQJ
$FW F 



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7ULEXQDOVIRUWKHSXUSRVHVRIVHFWLRQVWR
3DUWu7ULEXQDOVIRUWKHSXUSRVHVRIVHFWLRQ

7ULEXQDO

(QDFWPHQW

,PPLJUDWLRQ6HUYLFHV7ULEXQDO

6HFWLRQ  RI WKH ,PPLJUDWLRQ
DQG$V\OXP$FW F 

/DQGV7ULEXQDO

6HFWLRQ   E  RI WKH /DQGV
7ULEXQDO$FW F 

3HQVLRQV $SSHDO 7ULEXQDO LQ
(QJODQGDQG:DOHV

3DUDJUDSK  RIWKH6FKHGXOH
WR WKH 3HQVLRQV $SSHDO
7ULEXQDOV$FW F 

3HQVLRQV5HJXODWRU7ULEXQDO

6HFWLRQ  RI WKH 3HQVLRQV
$FW F 

&RPPLVVLRQHU IRU WKH VSHFLDO
SXUSRVHV RI WKH ,QFRPH 7D[
$FWV

6HFWLRQ  RI WKH 7D[HV
0DQDJHPHQW$FW F 

3$57
75,%81$/6)257+(385326(62)6(&7,21

7ULEXQDO

(QDFWPHQW

$JULFXOWXUDO/DQG7ULEXQDO

6HFWLRQ  RI WKH $JULFXOWXUH
$FW F 

$LUFUDIW DQG 6KLSEXLOGLQJ
,QGXVWULHV
$UELWUDWLRQ
7ULEXQDO

6HFWLRQ  RI WKH$LUFUDIW DQG
6KLSEXLOGLQJ ,QGXVWULHV $FW
 F 

$QWDUFWLF$FW7ULEXQDO

5HJXODWLRQRIWKH$QWDUFWLF
5HJXODWLRQV  6, 


$SSHDOWULEXQDO

3DUW  RI 6FKHGXOH  WR WKH
6FKHPH VHW RXW LQ 6FKHGXOH 
WR WKH )LUHILJKWHUVp 3HQVLRQ
6FKHPH2UGHU 6, 


$V\OXP6XSSRUW$GMXGLFDWRU

6HFWLRQ

RI
WKH
,PPLJUDWLRQDQG$V\OXP$FW


&DVH WULEXQDO RU LQWHULP FDVH
WULEXQDO GUDZQ IURP WKH
$GMXGLFDWLRQ
3DQHO
IRU
(QJODQG

6HFWLRQ  RI WKH /RFDO
*RYHUQPHQW$FW F 

&RQVXPHU &UHGLW $SSHDOV
7ULEXQDO

6HFWLRQ $ RI WKH &RQVXPHU
&UHGLW$FW F 



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7ULEXQDOVIRUWKHSXUSRVHVRIVHFWLRQVWR
3DUWu7ULEXQDOVIRUWKHSXUSRVHVRIVHFWLRQ

7ULEXQDO

(QDFWPHQW

7KH 6HFUHWDU\ RI 6WDWH DV
UHVSHFWV KLV IXQFWLRQ RI
GHFLGLQJDSSHDOVXQGHU

6HFWLRQ  RI WKH &RQVXPHU
&UHGLW$FW F 

7KH 6HFUHWDU\ RI 6WDWH DV
UHVSHFWV KLV IXQFWLRQ RI
GHFLGLQJDSSHDOVXQGHU

6HFWLRQ    RI WKH (VWDWH
$JHQWV$FW F 

)DPLO\
+HDOWK
$SSHDO$XWKRULW\

6HUYLFHV

6HFWLRQ 6 RI WKH 1DWLRQDO
+HDOWK6HUYLFH$FW F 

3UDFWLWLRQHUV

6HFWLRQ
  
RI
WKH
,QVROYHQF\$FW F 

3ODQW 9DULHWLHV DQG 6HHGV
7ULEXQDO

6HFWLRQ  RI WKH 3ODQW
9DULHWLHV$FW F 

7ULEXQDO

5XOH  RI WKH PRGHO
SURYLVLRQV ZLWK UHVSHFW WR
DSSHDOV DV DSSOLHG ZLWK
PRGLILFDWLRQV
E\
WKH
&KHPLFDO :HDSRQV /LFHQFH
$SSHDO 3URYLVLRQV  2UGHU
 6, 

7ULEXQDO

+HDOWK 6HUYLFH 0HGLFLQHV
3ULFH &RQWURO $SSHDOV
5HJXODWLRQV  6, 


7ULEXQDO

6HFWLRQRIWKH,QFRPHDQG
&RUSRUDWLRQ 7D[HV $FW 
F 

7ULEXQDO

6HFWLRQ  RI WKH 0LQHV DQG
4XDUULHV$FW F 

7ULEXQDO

3DUW  RI 6FKHGXOH  WR WKH
0LVXVH RI 'UXJV $FW 
F 

7ULEXQDO

5HJXODWLRQ+  RIWKH3ROLFH
3HQVLRQV 5HJXODWLRQV 
6, 

7ULEXQDO

6HFWLRQ  RI WKH 3URWHFWLRQ RI
&KLOGUHQ$FW F 

,QVROYHQF\
7ULEXQDO



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7ULEXQDOVIRUWKHSXUSRVHVRIVHFWLRQVWR
3DUWu7ULEXQDOVIRUWKHSXUSRVHVRIVHFWLRQVDQG

3$57
75,%81$/6)257+(385326(62)6(&7,216$1'

7ULEXQDO

(QDFWPHQW

(PSOR\PHQW$SSHDO7ULEXQDO

6HFWLRQRIWKH(PSOR\PHQW
7ULEXQDOV$FW F 

3$57
75,%81$/6)257+(385326(62)6(&7,21

7ULEXQDO

(QDFWPHQW

(PSOR\PHQWWULEXQDO

6HFWLRQ  RI WKH (PSOR\PHQW
7ULEXQDOV$FW
3$57

75,%81$/6)257+(385326(62)6(&7,21 

7ULEXQDO

(QDFWPHQW

&DVH WULEXQDO RU LQWHULP FDVH
WULEXQDO GUDZQ IURP WKH
$GMXGLFDWLRQ3DQHOIRU:DOHV

6HFWLRQ  RI WKH /RFDO
*RYHUQPHQW$FW F 

0HQWDO
+HDOWK
7ULEXQDOIRU:DOHV

5HYLHZ

6HFWLRQ    DQG $ E  RI
WKH 0HQWDO +HDOWK $FW 
F 

6SHFLDO (GXFDWLRQDO 1HHGV
7ULEXQDOIRU:DOHV

6HFWLRQ =$ RI WKH
(GXFDWLRQ$FW F 

7ULEXQDO

6HFWLRQ  RI DQG 6FKHGXOH 
WR WKH (GXFDWLRQ $FW 
F 



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu$GPLQLVWUDWLYH-XVWLFHDQG7ULEXQDOV&RXQFLO
3DUWu0HPEHUVDQGFRPPLWWHHV

6&+('8/(

6HFWLRQ

$'0,1,675$7,9(-867,&($1'75,%81$/6&281&,/
3$57
0(0%(56$1'&200,77((6
0HPEHUVKLS


 7KH&RXQFLOLVWRFRQVLVWRIu
D WKH3DUOLDPHQWDU\&RPPLVVLRQHUIRU$GPLQLVWUDWLRQDQG
E QRWPRUHWKDQILIWHHQQRUIHZHUWKDQWHQDSSRLQWHGPHPEHUV
 2IWKHDSSRLQWHGPHPEHUVu
D HLWKHUWZRRUWKUHHDUHWREHDSSRLQWHGE\WKH6FRWWLVK0LQLVWHUVZLWK
WKHFRQFXUUHQFHRIWKH/RUG&KDQFHOORUDQGWKH1DWLRQDO$VVHPEO\
IRU:DOHV
E HLWKHU RQH RU WZR DUH WR EH DSSRLQWHG E\ WKH $VVHPEO\ ZLWK WKH
FRQFXUUHQFHRIWKH/RUG&KDQFHOORUDQGWKH6FRWWLVK0LQLVWHUVDQG
F WKH RWKHUV DUH WR EH DSSRLQWHG E\ WKH /RUG &KDQFHOORU ZLWK WKH
FRQFXUUHQFHRIWKH6FRWWLVK0LQLVWHUVDQGWKH$VVHPEO\

&KDLUPDQRIWKH&RXQFLO


 $IWHUFRQVXOWDWLRQZLWKWKH6FRWWLVK0LQLVWHUVDQGWKH1DWLRQDO$VVHPEO\IRU
:DOHVWKH/RUG&KDQFHOORUPXVWQRPLQDWHRQHRIWKHDSSRLQWHGPHPEHUVWR
EHFKDLUPDQRIWKH&RXQFLO
 7KHFKDLUPDQRIWKH&RXQFLOLVWRKROGDQGYDFDWHWKDWRIILFHLQDFFRUGDQFH
ZLWKWKHWHUPVRIKLVQRPLQDWLRQEXWu
D PD\ UHVLJQ WKDW RIILFH E\ JLYLQJ ZULWWHQ QRWLFH WR WKH /RUG
&KDQFHOORUDQG
E FHDVHVWREHFKDLUPDQLIKHFHDVHVWREHDSHUVRQZKRLVDPHPEHURI
WKH&RXQFLOE\YLUWXHRIDSSRLQWPHQWXQGHUSDUDJUDSK  

7HUPRIRIILFHRIDSSRLQWHGPHPEHUVRI&RXQFLO


 6XEMHFW WR WKH IROORZLQJ SURYLVLRQV RI WKLV SDUDJUDSK D SHUVRQ DSSRLQWHG
XQGHU SDUDJUDSK    LV WR KROG DQG YDFDWH RIILFH LQ DFFRUGDQFH ZLWK WKH
WHUPVRIKLVDSSRLQWPHQW
 $SHUVRQDSSRLQWHGXQGHUSDUDJUDSK  D PD\UHVLJQE\JLYLQJZULWWHQ
QRWLFHWRWKH6FRWWLVK0LQLVWHUV
 $SHUVRQDSSRLQWHGXQGHUSDUDJUDSK  E PD\UHVLJQE\JLYLQJZULWWHQ
QRWLFHWRWKH1DWLRQDO$VVHPEO\IRU:DOHV
 $SHUVRQDSSRLQWHGXQGHUSDUDJUDSK  F PD\UHVLJQE\JLYLQJZULWWHQ
QRWLFHWRWKH/RUG&KDQFHOORU
 7KH/RUG&KDQFHOORUPD\UHPRYHDSHUVRQDSSRLQWHGXQGHUSDUDJUDSK 
RQWKHJURXQGRILQDELOLW\RUPLVEHKDYLRXURUZLWKRXWFDXVH

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu$GPLQLVWUDWLYH-XVWLFHDQG7ULEXQDOV&RXQFLO
3DUWu0HPEHUVDQGFRPPLWWHHV



 7KH SRZHU RI WKH /RUG &KDQFHOORU XQGHU VXESDUDJUDSK   WR UHPRYH D
SHUVRQZKRZDVDSSRLQWHGXQGHUSDUDJUDSK  D PD\EHH[HUFLVHGRQO\
ZLWKWKHFRQFXUUHQFHRIWKH6FRWWLVK0LQLVWHUV
 7KH SRZHU RI WKH /RUG &KDQFHOORU XQGHU VXESDUDJUDSK   WR UHPRYH D
SHUVRQZKRZDVDSSRLQWHGXQGHUSDUDJUDSK  E PD\EHH[HUFLVHGRQO\
ZLWKWKHFRQFXUUHQFHRIWKH1DWLRQDO$VVHPEO\IRU:DOHV
6FRWWLVK&RPPLWWHH


 7KHUH LV WR EH D 6FRWWLVK &RPPLWWHH RI WKH &RXQFLO UHIHUUHG WR LQ WKLV
6FKHGXOH DV qWKH 6FRWWLVK &RPPLWWHHr  IRU WKH SXUSRVH RI H[HUFLVLQJ WKH
IXQFWLRQVFRQIHUUHGRQLWE\DQ\VWDWXWRU\SURYLVLRQ
 7KH6FRWWLVK&RPPLWWHHLVWRFRQVLVWRIu
D WKH3DUOLDPHQWDU\&RPPLVVLRQHUIRU$GPLQLVWUDWLRQ
E WKH6FRWWLVK3XEOLF6HUYLFHV2PEXGVPDQ
F WKHPHPEHUVRIWKH&RXQFLODSSRLQWHGXQGHUSDUDJUDSK  D DQG
G HLWKHUWKUHHRUIRXURWKHUSHUVRQVQRWEHLQJPHPEHUVRIWKH&RXQFLO
DSSRLQWHGE\WKH6FRWWLVK0LQLVWHUV

&KDLUPDQRIWKH6FRWWLVK&RPPLWWHH


 7KH 6FRWWLVK 0LQLVWHUV PXVW QRPLQDWH RQH RI WKH PHPEHUV PHQWLRQHG LQ
SDUDJUDSK  F WREHFKDLUPDQRIWKH6FRWWLVK&RPPLWWHH
 7KHFKDLUPDQRIWKH6FRWWLVK&RPPLWWHHLVWRKROGDQGYDFDWHWKDWRIILFHLQ
DFFRUGDQFHZLWKWKHWHUPVRIKLVQRPLQDWLRQEXWu
D PD\ UHVLJQ WKDW RIILFH E\ JLYLQJ ZULWWHQ QRWLFH WR WKH 6FRWWLVK
0LQLVWHUVDQG
E FHDVHVWREHFKDLUPDQLIKHFHDVHVWREHDSHUVRQZKRLVDPHPEHURI
WKH&RXQFLOE\YLUWXHRIDSSRLQWPHQWXQGHUSDUDJUDSK  D 

7HUPRIRIILFHRIDSSRLQWHGPHPEHUVRI6FRWWLVK&RPPLWWHH


 6XEMHFW WR WKH IROORZLQJ SURYLVLRQV RI WKLV SDUDJUDSK D SHUVRQ DSSRLQWHG
XQGHUSDUDJUDSK  G LVWRKROGDQGYDFDWHRIILFHLQDFFRUGDQFHZLWKWKH
WHUPVRIKLVDSSRLQWPHQW
 7KHSHUVRQPD\UHVLJQE\JLYLQJZULWWHQQRWLFHWRWKH6FRWWLVK0LQLVWHUV
 7KH6FRWWLVK0LQLVWHUVPD\UHPRYHWKHSHUVRQRQWKHJURXQGRILQDELOLW\RU
PLVEHKDYLRXURUZLWKRXWFDXVH

:HOVK&RPPLWWHH


 7KHUHLVWREHD:HOVK&RPPLWWHHRIWKH&RXQFLO UHIHUUHGWRLQWKLV6FKHGXOH
DV qWKH :HOVK &RPPLWWHHr  IRU WKH SXUSRVH RI H[HUFLVLQJ WKH IXQFWLRQV
FRQIHUUHGRQLWE\DQ\VWDWXWRU\SURYLVLRQ
 7KH:HOVK&RPPLWWHHLVWRFRQVLVWRIu
D WKH3DUOLDPHQWDU\&RPPLVVLRQHUIRU$GPLQLVWUDWLRQ
E WKH3XEOLF6HUYLFHV2PEXGVPDQIRU:DOHV
F WKHPHPEHUVRIWKH&RXQFLODSSRLQWHGXQGHUSDUDJUDSK  E DQG



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu$GPLQLVWUDWLYH-XVWLFHDQG7ULEXQDOV&RXQFLO
3DUWu0HPEHUVDQGFRPPLWWHHV

G

HLWKHUWZRRUWKUHHRWKHUSHUVRQVQRWEHLQJPHPEHUVRIWKH&RXQFLO
DSSRLQWHGE\WKH1DWLRQDO$VVHPEO\IRU:DOHV

&KDLUPDQRI:HOVK&RPPLWWHH


 7KH$VVHPEO\PXVWQRPLQDWHRQHRIWKHPHPEHUVPHQWLRQHGLQSDUDJUDSK
  F WREHFKDLUPDQRIWKH:HOVK&RPPLWWHH
 7KH FKDLUPDQRI WKH :HOVK&RPPLWWHHLV WR KROGDQG YDFDWHWKDW RIILFHLQ
DFFRUGDQFHZLWKWKHWHUPVRIKLVQRPLQDWLRQEXWu
D PD\ UHVLJQ WKDW RIILFH E\ JLYLQJ ZULWWHQ QRWLFH WR WKH 1DWLRQDO
$VVHPEO\IRU:DOHVDQG
E FHDVHVWREHFKDLUPDQLIKHFHDVHVWREHDSHUVRQZKRLVDPHPEHURI
WKH&RXQFLOE\YLUWXHRIDSSRLQWPHQWXQGHUSDUDJUDSK  E 

7HUPRIRIILFHRI&RPPLWWHHPHPEHUV


 6XEMHFW WR WKH IROORZLQJ SURYLVLRQV RI WKLV SDUDJUDSK D SHUVRQ DSSRLQWHG
XQGHUSDUDJUDSK  G LVWRKROGDQGYDFDWHRIILFHLQDFFRUGDQFHZLWKWKH
WHUPVRIKLVDSSRLQWPHQW
 7KHSHUVRQPD\UHVLJQE\JLYLQJZULWWHQQRWLFHWRWKH1DWLRQDO$VVHPEO\IRU
:DOHV
 7KH1DWLRQDO$VVHPEO\IRU:DOHVPD\UHPRYHWKHSHUVRQRQWKHJURXQGRI
LQDELOLW\RUPLVEHKDYLRXURUZLWKRXWFDXVH

5HPXQHUDWLRQRI&RXQFLODQG&RPPLWWHHPHPEHUV


 7KH/RUG&KDQFHOORUPXVWSD\VXFKUHPXQHUDWLRQDVKHPD\GHWHUPLQHWR
HDFKRIWKHIROORZLQJu
D WKHFKDLUPDQRIWKH&RXQFLO
E WKHFKDLUPDQRIWKH6FRWWLVK&RPPLWWHH
F WKHFKDLUPDQRIWKH:HOVK&RPPLWWHH
 7KH/RUG&KDQFHOORUPD\SD\VXFKIHHVDVKHPD\GHWHUPLQHWRu
D PHPEHUVRIWKH&RXQFLORWKHUWKDQWKHFKDLUPDQ
E PHPEHUVRIWKH6FRWWLVK&RPPLWWHHRWKHUWKDQWKHFKDLUPDQ
F PHPEHUVRIWKH:HOVK&RPPLWWHHRWKHUWKDQWKHFKDLUPDQ
 7KH/RUG&KDQFHOORUPD\SD\VXFKH[SHQVHVDVKHPD\GHWHUPLQHWRu
D PHPEHUVRIWKH&RXQFLO
E PHPEHUVRIWKH6FRWWLVK&RPPLWWHH
F PHPEHUVRIWKH:HOVK&RPPLWWHH
 ,Q VXESDUDJUDSK   qH[SHQVHVr LQFOXGHV LQ SDUWLFXODU  VXEVLVWHQFH
DOORZDQFHVDQGWUDYHOOLQJH[SHQVHV

&RPSHQVDWLRQIRUPHPEHUVUHPRYHGIURPRIILFHZLWKRXWFDXVH


,Iu
D
E

DSHUVRQLVUHPRYHGXQGHUSDUDJUDSK    RU  ZLWKRXWFDXVH
DQG
LWDSSHDUVWRWKH/RUG&KDQFHOORUWKDWWKHUHDUHVSHFLDOFLUFXPVWDQFHV
ZKLFKPDNHLWDSSURSULDWHIRUWKHSHUVRQWRUHFHLYHFRPSHQVDWLRQ

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu$GPLQLVWUDWLYH-XVWLFHDQG7ULEXQDOV&RXQFLO
3DUWu0HPEHUVDQGFRPPLWWHHV



WKH/RUG&KDQFHOORUPD\SD\WKHSHUVRQVXFKFRPSHQVDWLRQ LIDQ\ DVWKH
/RUG&KDQFHOORUWKLQNVILW
6WDWXVRI&RXQFLODQG&RPPLWWHHV


7KH&RXQFLOWKH6FRWWLVK&RPPLWWHHDQGWKH:HOVK&RPPLWWHHDUHQRWWREH
UHJDUGHGu
D DVDJHQWVRUVHUYDQWVRIWKH&URZQRU
E DVHQMR\LQJDQ\VWDWXVLPPXQLW\RUSULYLOHJHRIWKH&URZQ
3$57
)81&7,216

,QWURGXFWRU\


7KH&RXQFLOKDVWKHIXQFWLRQVFRQIHUUHGRQLWE\WKLV6FKHGXOHRUDQ\RWKHU
VWDWXWRU\SURYLVLRQ

)XQFWLRQVZLWKUHVSHFWWRWKHDGPLQLVWUDWLYHMXVWLFHV\VWHP


 7KH&RXQFLOLVWRu
D NHHSWKHDGPLQLVWUDWLYHMXVWLFHV\VWHPXQGHUUHYLHZ
E FRQVLGHUZD\VWRPDNHWKHV\VWHPDFFHVVLEOHIDLUDQGHIILFLHQW
F DGYLVH WKH SHUVRQV PHQWLRQHG LQ VXESDUDJUDSK   RQ WKH
GHYHORSPHQWRIWKHV\VWHP
G UHIHUSURSRVDOVIRUFKDQJHVLQWKHV\VWHPWRWKRVHSHUVRQVDQG
H PDNHSURSRVDOVIRUUHVHDUFKLQWRWKHV\VWHP
 7KRVHSHUVRQVDUHu
D WKH/RUG&KDQFHOORU
E WKH6FRWWLVK0LQLVWHUV
F WKH1DWLRQDO$VVHPEO\IRU:DOHVDQG
G WKH6HQLRU3UHVLGHQWRI7ULEXQDOV
 7KH&RXQFLOPD\PDNHVXFKUHSRUWVDVLWFRQVLGHUVDSSURSULDWHRQDQ\RIWKH
PDWWHUVPHQWLRQHGLQVXESDUDJUDSK  
 ,Q WKLV SDUDJUDSK qWKH DGPLQLVWUDWLYH MXVWLFH V\VWHPr PHDQV WKH RYHUDOO
V\VWHP E\ ZKLFK GHFLVLRQV RI DQ DGPLQLVWUDWLYH RU H[HFXWLYH QDWXUH DUH
PDGHLQUHODWLRQWRSDUWLFXODUSHUVRQVLQFOXGLQJu
D WKHSURFHGXUHVIRUPDNLQJVXFKGHFLVLRQV
E WKHODZXQGHUZKLFKVXFKGHFLVLRQVDUHPDGHDQG
F WKHV\VWHPVIRUUHVROYLQJGLVSXWHVDQGDLULQJJULHYDQFHVLQUHODWLRQ
WRVXFKGHFLVLRQV

*HQHUDOIXQFWLRQVZLWKUHVSHFWWRWULEXQDOV


 7KH&RXQFLOLVWRu
D NHHSXQGHUUHYLHZDQGUHSRUWRQWKHFRQVWLWXWLRQDQGZRUNLQJu
L RIOLVWHGWULEXQDOVLQJHQHUDODQG
LL RIHDFKOLVWHGWULEXQDO
E FRQVLGHUDQGUHSRUWRQDQ\RWKHUPDWWHUu



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu$GPLQLVWUDWLYH-XVWLFHDQG7ULEXQDOV&RXQFLO
3DUWu)XQFWLRQV

L

F

WKDW UHODWHV WR OLVWHG WULEXQDOV LQ JHQHUDO RU WR D SDUWLFXODU
OLVWHGWULEXQDODQG
LL WKDWWKH&RXQFLOGHWHUPLQHVWREHRIVSHFLDOLPSRUWDQFHDQG
FRQVLGHU DQG UHSRUW RQ DQ\ SDUWLFXODU PDWWHU UHIHUUHG WR WKH
&RXQFLOu
L WKDW UHODWHV WR WULEXQDOV LQ JHQHUDO RU WR DQ\ SDUWLFXODU
WULEXQDODQG
LL ZKRVHUHIHUUDOWRWKH&RXQFLOIDOOVZLWKLQSDUDJUDSK

 7KH &RXQFLO PD\ VFUXWLQLVH DQG FRPPHQW RQ OHJLVODWLRQ H[LVWLQJ RU
SURSRVHGUHODWLQJWRWULEXQDOVRUWRDQ\SDUWLFXODUWULEXQDO
 7KH&RXQFLOPXVWu
D FRQVXOW WKH 6FRWWLVK &RPPLWWHH EHIRUH H[HUFLVLQJ WKH SRZHU
FRQIHUUHGE\VXESDUDJUDSK  ZLWKUHVSHFWWROHJLVODWLRQH[LVWLQJ
RUSURSRVHGWKDWUHODWHVWRDWOHDVWRQHWULEXQDOZLWKMXULVGLFWLRQLQ
FDVHVDULVLQJLQ6FRWODQG
E FRQVXOW WKH :HOVK &RPPLWWHH EHIRUH H[HUFLVLQJ WKDW SRZHU ZLWK
UHVSHFWWROHJLVODWLRQH[LVWLQJRUSURSRVHGWKDWUHODWHVWRDWOHDVWRQH
WULEXQDOZLWKMXULVGLFWLRQLQFDVHVDULVLQJLQ:DOHV
 ,QVXESDUDJUDSKV  F   DQG  u
qOHJLVODWLRQrLQFOXGHVSURFHGXUDOUXOHV
qWULEXQDOrLQFOXGHVDSURSRVHGWULEXQDO
*HQHUDOIXQFWLRQVZLWKUHVSHFWWRVWDWXWRU\LQTXLULHV


7KH&RXQFLOLVWRu
D NHHSXQGHUUHYLHZDQGUHSRUWRQWKHFRQVWLWXWLRQDQGZRUNLQJRI
VWDWXWRU\ LQTXLULHV ERWK LQ JHQHUDO DQG E\ UHIHUHQFH WR VWDWXWRU\
SURYLVLRQVXQGHUZKLFKVWDWXWRU\LQTXLULHVRIGLIIHUHQWGHVFULSWLRQV
PD\EHKHOG
E FRQVLGHUDQGUHSRUWRQDQ\RWKHUPDWWHUu
L WKDW UHODWHV WR VWDWXWRU\ LQTXLULHV LQ JHQHUDO WR VWDWXWRU\
LQTXLULHV RI D SDUWLFXODU GHVFULSWLRQ RU WR DQ\ SDUWLFXODU
VWDWXWRU\LQTXLU\DQG
LL WKDWWKH&RXQFLOGHWHUPLQHVWREHRIVSHFLDOLPSRUWDQFHDQG
F FRQVLGHU DQG UHSRUW RQ DQ\ SDUWLFXODU PDWWHU UHIHUUHG WR WKH
&RXQFLOu
L WKDW UHODWHV WR VWDWXWRU\ LQTXLULHV LQ JHQHUDO WR VWDWXWRU\
LQTXLULHV RI D SDUWLFXODU GHVFULSWLRQ RU WR DQ\ SDUWLFXODU
VWDWXWRU\LQTXLU\DQG
LL ZKRVHUHIHUUDOWRWKH&RXQFLOIDOOVZLWKLQSDUDJUDSK

5HIHUUDORIPDWWHUVWRWKH&RXQFLOXQGHUSDUDJUDSKVDQG


 7KLVSDUDJUDSKKDVHIIHFWIRUWKHSXUSRVHVRISDUDJUDSKV  F DQG F 
 7KHUHIHUUDORIDQ\PDWWHUIDOOVZLWKLQWKLVSDUDJUDSKLILWLVUHIHUUHGWRWKH
&RXQFLOMRLQWO\E\u
D WKH/RUG&KDQFHOORU
E WKH1DWLRQDO$VVHPEO\IRU:DOHVDQG

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu$GPLQLVWUDWLYH-XVWLFHDQG7ULEXQDOV&RXQFLO
3DUWu)XQFWLRQV

F



WKH6FRWWLVK0LQLVWHUV

 ,QDGGLWLRQu
D WKH UHIHUUDO RI D PDWWHU WKDW UHODWHV RQO\ WR :DOHV IDOOV ZLWKLQ WKLV
SDUDJUDSKLILWLVUHIHUUHGWRWKH&RXQFLOE\WKH1DWLRQDO$VVHPEO\
IRU:DOHV
E WKHUHIHUUDORIDPDWWHUWKDWUHODWHVRQO\WR6FRWODQGIDOOVZLWKLQWKLV
SDUDJUDSK LI LW LVUHIHUUHGWR WKH&RXQFLO E\WKH 6FRWWLVK 0LQLVWHUV
DQG
F WKHUHIHUUDORIDPDWWHUWKDWu
L GRHVQRWUHODWHWR6FRWODQGDQG
LL LILWUHODWHVWR:DOHVGRHVQRWUHODWHRQO\WR:DOHV
IDOOVZLWKLQWKLVSDUDJUDSKLILWLVUHIHUUHGWRWKH&RXQFLOE\WKH/RUG
&KDQFHOORU
5HSRUWVE\WKH&RXQFLOXQGHUSDUDJUDSKVDQG


 $UHSRUWE\WKH&RXQFLORQDPDWWHUUHIHUUHGWRLWXQGHUSDUDJUDSK  F
RU  F  PXVW EH PDGH WR WKH DXWKRULW\ RU DXWKRULWLHV ZKR UHIHUUHG WKH
PDWWHU
 $Q\RWKHUUHSRUWE\WKH&RXQFLOXQGHUSDUDJUDSKRUu
D PXVWEHPDGHWRWKH/RUG&KDQFHOORU
E LILWUHODWHVWR:DOHVPXVWEHPDGHDOVRWRWKH1DWLRQDO$VVHPEO\IRU
:DOHVDQG
F LILWUHODWHVWR6FRWODQGPXVWEHPDGHDOVRWRWKH6FRWWLVK0LQLVWHUV
 7KH/RUG&KDQFHOORUPXVWOD\EHIRUHHDFK+RXVHRI3DUOLDPHQWHYHU\UHSRUW
PDGHE\WKH&RXQFLOWRKLPXQGHUWKLVSDUDJUDSKRWKHUWKDQDUHSRUWWKDW
UHODWHVRQO\WRPDWWHUVZLWKLQVXESDUDJUDSK  
 0DWWHUV DUH ZLWKLQ WKLV VXESDUDJUDSK LI OHJLVODWLRQ SURYLGLQJ IRU WKHP
ZRXOGEHZLWKLQWKHOHJLVODWLYHFRPSHWHQFHRIWKH6FRWWLVK3DUOLDPHQWLIWKH
OHJLVODWLRQZHUHLQFOXGHGLQDQ$FWRIWKDW3DUOLDPHQW
 7KH6FRWWLVK0LQLVWHUVPXVWOD\EHIRUHWKH6FRWWLVK3DUOLDPHQWHYHU\UHSRUW
PDGHE\WKH&RXQFLOWRWKHPXQGHUWKLVSDUDJUDSK
 :KHUHu
D DUHSRUWLVUHTXLUHGE\WKLVSDUDJUDSKWREHPDGHWRRQHRUPRUHEXW
QRWDOORIu
L WKH/RUG&KDQFHOORU
LL WKH1DWLRQDO$VVHPEO\IRU:DOHVDQG
LLL WKH6FRWWLVK0LQLVWHUVDQG
E WKH &RXQFLO FRQVLGHUV WKDW WKH UHSRUW FRXOG EH UHOHYDQW WR PDWWHUV
WKDWDUHWKHUHVSRQVLELOLW\RIDQRWKHURIWKRVHDXWKRULWLHV
WKH&RXQFLOPXVWVHQGDFRS\RIWKHUHSRUWWRWKHRWKHUDXWKRULW\

5HIHUUDORIPDWWHUVWRDQGUHSRUWVE\WKH6FRWWLVK&RPPLWWHH


 7KH&RXQFLOPD\QRWPDNHDUHSRUWRQDQ\PDWWHUUHODWLQJRQO\WR6FRWODQG
XQWLOWKH&RXQFLOu
D KDVUHIHUUHGWKHPDWWHURIWKHUHSRUWIRUFRQVLGHUDWLRQDQGUHSRUWWR
WKH&RXQFLOE\WKH6FRWWLVK&RPPLWWHHDQG



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu$GPLQLVWUDWLYH-XVWLFHDQG7ULEXQDOV&RXQFLO
3DUWu)XQFWLRQV

E

KDVFRQVLGHUHGWKHUHSRUWRIWKH&RPPLWWHH

 :KHUH WKH &RXQFLO SURSRVHV WR PDNH D UHSRUW RQ D PDWWHU WKDW UHODWHV WR
6FRWODQG EXW QRW RQO\ WR 6FRWODQG WKH &RXQFLO PXVW JLYH WKH 6FRWWLVK
&RPPLWWHHGHWDLOVRIWKHPDWWHU
 7KH6FRWWLVK&RPPLWWHHPD\RILWVRZQPRWLRQPDNHDUHSRUWWRWKH&RXQFLO
RQDQ\RIWKHIROORZLQJPDWWHUVVRIDUDVUHODWLQJWR6FRWODQGu
D DQ\PDWWHUUHODWLQJWRWKHDGPLQLVWUDWLYHMXVWLFHV\VWHP
E WKHFRQVWLWXWLRQRUZRUNLQJu
L RIOLVWHGWULEXQDOVLQJHQHUDORURIDSDUWLFXODUOLVWHGWULEXQDO
RU
LL RIVWDWXWRU\LQTXLULHVLQJHQHUDORURIVWDWXWRU\LQTXLULHVRID
SDUWLFXODUGHVFULSWLRQ
F DQ\RWKHUPDWWHUu
L WKDWUHODWHVWROLVWHGWULEXQDOVLQJHQHUDOWRDSDUWLFXODUOLVWHG
WULEXQDO WR VWDWXWRU\ LQTXLULHV LQ JHQHUDO WR VWDWXWRU\
LQTXLULHV RI D SDUWLFXODU GHVFULSWLRQ RU WR DQ\ SDUWLFXODU
VWDWXWRU\LQTXLU\DQG
LL WKDW WKH 6FRWWLVK &RPPLWWHH GHWHUPLQHV WR EH RI VSHFLDO
LPSRUWDQFHDQG
G DQ\PDWWHUUHIHUUHGWRWKH&RXQFLOXQGHUSDUDJUDSK  F RU F 
 ,Iu
D

WKH&RXQFLOGRHVQRWPDNHDUHSRUWRQPDWWHUVGHDOWZLWKLQDUHSRUW
PDGHE\WKH6FRWWLVK&RPPLWWHHXQGHUVXESDUDJUDSK  RU  RU
E LQPDNLQJDUHSRUWRQWKRVHPDWWHUVWKH&RXQFLOGRHVQRWDGRSWWKH
UHSRUWPDGHE\WKH6FRWWLVK&RPPLWWHHZLWKRXWPRGLILFDWLRQ
WKH6FRWWLVK&RPPLWWHHPD\VXEPLWLWVUHSRUWWRWKH6FRWWLVK0LQLVWHUV

 :KHUHWKH6FRWWLVK&RPPLWWHHu
D VXEPLWVDUHSRUWWRWKH6FRWWLVK0LQLVWHUVXQGHUVXESDUDJUDSK  
DQG
E FRQVLGHUV WKDW WKH UHSRUW FRXOG EH UHOHYDQW WR PDWWHUV WKDW DUH WKH
UHVSRQVLELOLW\RIWKH/RUG&KDQFHOORURUWKH1DWLRQDO$VVHPEO\IRU
:DOHV
WKH&RXQFLOPXVWVHQGDFRS\RIWKHUHSRUWWRWKH/RUG&KDQFHOORURU DVWKH
FDVHPD\EH WKH$VVHPEO\
 7KH 6FRWWLVK 0LQLVWHUV PXVW OD\ EHIRUH WKH 6FRWWLVK 3DUOLDPHQW DQ\ UHSRUW
VXEPLWWHGWRWKHPXQGHUVXESDUDJUDSK  
 ,QVXESDUDJUDSK  D qWKHDGPLQLVWUDWLYHMXVWLFHV\VWHPrKDVWKHPHDQLQJ
JLYHQE\SDUDJUDSK  
5HIHUUDORIPDWWHUVWRDQGUHSRUWVE\WKH:HOVK&RPPLWWHH


 7KH &RXQFLO PD\ QRW PDNH D UHSRUW RQDQ\ PDWWHU UHODWLQJ RQO\ WR :DOHV
XQWLOWKH&RXQFLOu
D KDVUHIHUUHGWKHPDWWHURIWKHUHSRUWIRUFRQVLGHUDWLRQDQGUHSRUWWR
WKH&RXQFLOE\WKH:HOVK&RPPLWWHHDQG
E KDVFRQVLGHUHGWKHUHSRUWRIWKH&RPPLWWHH

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu$GPLQLVWUDWLYH-XVWLFHDQG7ULEXQDOV&RXQFLO
3DUWu)XQFWLRQV



 :KHUH WKH &RXQFLO SURSRVHV WR PDNH D UHSRUW RQ D PDWWHU WKDW UHODWHV WR
:DOHVEXWQRWRQO\WR:DOHVWKH&RXQFLOPXVWJLYHWKH:HOVK&RPPLWWHH
GHWDLOVRIWKHPDWWHU
 7KH:HOVK&RPPLWWHHPD\RILWVRZQPRWLRQPDNHDUHSRUWWRWKH&RXQFLO
RQDQ\RIWKHIROORZLQJPDWWHUVVRIDUDVUHODWLQJWR:DOHVu
D DQ\PDWWHUUHODWLQJWRWKHDGPLQLVWUDWLYHMXVWLFHV\VWHP
E WKHFRQVWLWXWLRQRUZRUNLQJu
L RIOLVWHGWULEXQDOVLQJHQHUDORURIDSDUWLFXODUOLVWHGWULEXQDO
RU
LL RIVWDWXWRU\LQTXLULHVLQJHQHUDORURIVWDWXWRU\LQTXLULHVRID
SDUWLFXODUGHVFULSWLRQ
F DQ\RWKHUPDWWHUu
L WKDWUHODWHVWROLVWHGWULEXQDOVLQJHQHUDOWRDSDUWLFXODUOLVWHG
WULEXQDO WR VWDWXWRU\ LQTXLULHV LQ JHQHUDO WR VWDWXWRU\
LQTXLULHV RI D SDUWLFXODU GHVFULSWLRQ RU WR DQ\ SDUWLFXODU
VWDWXWRU\LQTXLU\DQG
LL WKDW WKH :HOVK &RPPLWWHH GHWHUPLQHV WR EH RI VSHFLDO
LPSRUWDQFHDQG
G DQ\PDWWHUUHIHUUHGWRWKH&RXQFLOXQGHUSDUDJUDSK  F RU F 
 ,Iu
D

WKH&RXQFLOGRHVQRWPDNHDUHSRUWRQPDWWHUVGHDOWZLWKLQDUHSRUW
PDGHE\WKH:HOVK&RPPLWWHHXQGHUVXESDUDJUDSK  RU  RU
E LQPDNLQJDUHSRUWRQWKRVHPDWWHUVWKH&RXQFLOGRHVQRWDGRSWWKH
UHSRUWPDGHE\WKH:HOVK&RPPLWWHHZLWKRXWPRGLILFDWLRQ
WKH:HOVK &RPPLWWHHPD\VXEPLWLWVUHSRUW WRWKH1DWLRQDO$VVHPEO\ IRU
:DOHV

 :KHUHWKH:HOVK&RPPLWWHHu
D VXEPLWV D UHSRUW WR WKH 1DWLRQDO $VVHPEO\ IRU :DOHV XQGHU VXE
SDUDJUDSK  DQG
E FRQVLGHUV WKDW WKH UHSRUW FRXOG EH UHOHYDQW WR PDWWHUV WKDW DUH WKH
UHVSRQVLELOLW\RIWKH/RUG&KDQFHOORURUWKH6FRWWLVK0LQLVWHUV
WKH&RXQFLOPXVWVHQGDFRS\RIWKHUHSRUWWRWKH/RUG&KDQFHOORURU DVWKH
FDVHPD\EH WKH6FRWWLVK0LQLVWHUV
 7KH1DWLRQDO$VVHPEO\IRU:DOHVPXVWSXEOLVKDQ\UHSRUWVXEPLWWHGWRWKH
$VVHPEO\XQGHUVXESDUDJUDSK  
 ,QVXESDUDJUDSK  D qWKHDGPLQLVWUDWLYHMXVWLFHV\VWHPrKDVWKHPHDQLQJ
JLYHQE\SDUDJUDSK  
7KH&RXQFLOpVSURJUDPPHRIZRUN


 7KH&RXQFLOPXVWIRUPXODWHLQJHQHUDOWHUPVDSURJUDPPHRIWKHZRUNWKDW
WKH&RXQFLOSODQVWRXQGHUWDNHLQFDUU\LQJRXWLWVIXQFWLRQV
 7KH&RXQFLOPXVWu
D NHHSWKHSURJUDPPHXQGHUUHYLHZDQG
E UHYLVHLWZKHQDSSURSULDWH
 ,QGLVFKDUJLQJLWVGXWLHVXQGHUVXESDUDJUDSKV  DQG  WKH&RXQFLOPXVW
KDYHUHJDUGWRu
D WKHZRUNRIWKH&LYLO-XVWLFH&RXQFLO



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu$GPLQLVWUDWLYH-XVWLFHDQG7ULEXQDOV&RXQFLO
3DUWu)XQFWLRQV

E
F

WKHZRUNRIWKH6RFLDO6HFXULW\$GYLVRU\&RPPLWWHHDQG
WKHZRUNRIWKH,QGXVWULDO,QMXULHV$GYLVRU\&RXQFLO

 7KH &RXQFLO PXVW VHQG D FRS\ RI WKH SURJUDPPH DQG D FRS\ RI DQ\
VLJQLILFDQWUHYLVLRQVWRWKHSURJUDPPHWRu
D WKH/RUG&KDQFHOORU
E WKH1DWLRQDO$VVHPEO\IRU:DOHVDQG
F WKH6FRWWLVK0LQLVWHUV
$QQXDOUHSRUWV


 7KH&RXQFLOPXVWPDNHDQDQQXDOUHSRUWRQWKHSURFHHGLQJVRIWKH&RXQFLO
WRu
D WKH/RUG&KDQFHOORU
E WKH6FRWWLVK0LQLVWHUVDQG
F WKH1DWLRQDO$VVHPEO\IRU:DOHV
 7KH 6FRWWLVK &RPPLWWHH PXVW PDNH DQ DQQXDO UHSRUW WR WKH 6FRWWLVK
0LQLVWHUVRQWKHSURFHHGLQJVRIWKH6FRWWLVK&RPPLWWHH
 7KH :HOVK &RPPLWWHH PXVW PDNH DQ DQQXDO UHSRUW WR WKH 1DWLRQDO
$VVHPEO\IRU:DOHVRQWKHSURFHHGLQJVRIWKH:HOVK&RPPLWWHH
 7KH/RUG&KDQFHOORUPXVWOD\EHIRUHHDFK+RXVHRI3DUOLDPHQWDFRS\RIDQ\
UHSRUWPDGHXQGHUVXESDUDJUDSK  
 7KH6FRWWLVK0LQLVWHUVPXVWOD\EHIRUHWKH6FRWWLVK3DUOLDPHQWDFRS\RIDQ\
UHSRUWPDGHXQGHUVXESDUDJUDSK  RU  
 7KH1DWLRQDO$VVHPEO\IRU:DOHVPXVWSXEOLVKDQ\UHSRUWPDGHXQGHUVXE
SDUDJUDSK  

5LJKWWRDWWHQGSURFHHGLQJV


 $PHPEHURIDQ\RIu
D WKH&RXQFLO
E WKH6FRWWLVK&RPPLWWHHDQG
F WKH:HOVK&RPPLWWHH
PD\DWWHQG DV REVHUYHU SURFHHGLQJVRI DOLVWHGWULEXQDORU RID VWDWXWRU\
LQTXLU\
 7KHULJKWXQGHUVXESDUDJUDSK  DSSOLHVHYHQLQUHVSHFWRISURFHHGLQJVu
D WDNLQJWKHIRUPRIDKHDULQJKHOGLQSULYDWHRU
E QRWWDNLQJWKHIRUPRIDKHDULQJ
 7KHULJKWXQGHUVXESDUDJUDSK  LVVXEMHFWWRDQ\VWDWXWRU\SURYLVLRQE\
ZKLFK PHPEHUV RI WKH &RXQFLO PHPEHUV RI WKH 6FRWWLVK &RPPLWWHH RU
PHPEHUVRIWKH:HOVK&RPPLWWHHDUHH[SUHVVO\H[FOXGHGIURPSURFHHGLQJV

$SSOLFDWLRQWR1RUWKHUQ,UHODQG


1RWKLQJLQ SDUDJUDSKV  WRDXWKRULVHVRU UHTXLUHVWKH&RXQFLOWR GHDO
ZLWK D PDWWHU LI OHJLVODWLRQ SURYLGLQJ IRU WKH PDWWHU ZRXOG EH ZLWKLQ WKH
OHJLVODWLYHFRPSHWHQFHRIWKH1RUWKHUQ,UHODQG$VVHPEO\

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu$GPLQLVWUDWLYH-XVWLFHDQG7ULEXQDOV&RXQFLO
3DUWu&RXQFLOWREHFRQVXOWHGRQUXOHVIRUOLVWHGWULEXQDOV



3$57
&281&,/72%(&2168/7('2158/(6)25/,67('75,%81$/6


 7KHSRZHURID0LQLVWHURIWKH&URZQWKH1DWLRQDO$VVHPEO\IRU:DOHVRU
WKH 6FRWWLVK 0LQLVWHUV WR PDNH DSSURYH FRQILUP RU FRQFXU LQ SURFHGXUDO
UXOHV IRU DQ\ OLVWHGWULEXQDOLV H[HUFLVDEOH RQO\ DIWHU FRQVXOWDWLRQZLWKWKH
&RXQFLO
 6XESDUDJUDSK  GRHVQRWDSSO\ZLWKUHVSHFWWRDQ\SURFHGXUDOUXOHVPDGH
RUWREHPDGHIRUDOLVWHGWULEXQDOE\WKH7ULEXQDO3URFHGXUH&RPPLWWHH
 7KH&RXQFLOPXVWFRQVXOWWKH6FRWWLVK&RPPLWWHHLQUHODWLRQWRWKHH[HUFLVH
RILWVIXQFWLRQXQGHUVXESDUDJUDSK  ZLWKUHVSHFWWRDQ\WULEXQDOKDYLQJ
MXULVGLFWLRQLQUHODWLRQWR6FRWODQG
 7KH&RXQFLOPXVWFRQVXOWWKH:HOVK&RPPLWWHHLQUHODWLRQWRWKHH[HUFLVHRI
LWV IXQFWLRQ XQGHU VXESDUDJUDSK   ZLWK UHVSHFW WR DQ\ WULEXQDO KDYLQJ
MXULVGLFWLRQLQUHODWLRQWR:DOHV
3$57
,17(535(7$7,21

0HDQLQJRIqOLVWHGWULEXQDOr


 7KHIROORZLQJDUHOLVWHGWULEXQDOVIRUWKHSXUSRVHVRIWKLV6FKHGXOHu
D WKH)LUVWWLHU7ULEXQDODQG
E WKH8SSHU7ULEXQDO
 ,QDGGLWLRQDQDXWKRULW\PD\E\RUGHUSURYLGHIRUDWULEXQDOWREHDOLVWHG
WULEXQDOIRUWKHSXUSRVHVRIWKLV6FKHGXOHLIRUWRWKHH[WHQWWKDWWKHWULEXQDO
LVRQHIRUZKLFKWKHDXWKRULW\LVUHVSRQVLEOH
 )RUWKHSXUSRVHVRIVXESDUDJUDSK  u
D HDFKRIWKHIROORZLQJLVDQDXWKRULW\u
L WKH/RUG&KDQFHOORU
LL WKH6FRWWLVK0LQLVWHUVDQG
LLL WKH1DWLRQDO$VVHPEO\IRU:DOHVDQG
E WKH/RUG&KDQFHOORULVWKHDXWKRULW\UHVSRQVLEOHIRUDWULEXQDOXQOHVV
RU H[FHSW WR WKH H[WHQW WKDW SDUDJUDSK  RU  SURYLGHV IRU WKH
6FRWWLVK 0LQLVWHUV RU WKH 1DWLRQDO $VVHPEO\ IRU :DOHV WR EH WKH
DXWKRULW\UHVSRQVLEOHIRUWKHWULEXQDO
 $QRUGHUXQGHUVXESDUDJUDSK  PD\LQFOXGHu
D SURYLVLRQIRUDWULEXQDOWREHDOLVWHGWULEXQDORQO\IRUWKHSXUSRVHV
RISURYLVLRQVRIWKLV6FKHGXOHVSHFLILHGLQWKHRUGHU
E SURYLVLRQIRUDWULEXQDOWREHDOLVWHGWULEXQDOIRUWKHSXUSRVHVRIWKLV
6FKHGXOHRUIRUWKHSXUSRVHVRISURYLVLRQVRIWKLV6FKHGXOHVSHFLILHG
LQWKHRUGHURQO\LQVRIDUDVLWH[HUFLVHVIXQFWLRQVVRVSHFLILHG
 7KHSRZHUXQGHUVXESDUDJUDSK  PD\QRWEHH[HUFLVHGVRDVWRFDXVHD
WULEXQDOWREHDOLVWHGWULEXQDOIRUDQ\SXUSRVHRIWKLV6FKHGXOHVRIDUDVLW
H[HUFLVHVIXQFWLRQVZLWKUHVSHFW WR UHOHYDQW1RUWKHUQ,UHODQGPDWWHUVDQG
IRU WKLV SXUSRVH D PDWWHU LV D qUHOHYDQW 1RUWKHUQ ,UHODQG PDWWHUr LI



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu$GPLQLVWUDWLYH-XVWLFHDQG7ULEXQDOV&RXQFLO
3DUWu,QWHUSUHWDWLRQ

OHJLVODWLRQ SURYLGLQJ IRU WKH PDWWHU ZRXOG EH ZLWKLQ WKH OHJLVODWLYH
FRPSHWHQFHRIWKH1RUWKHUQ,UHODQG$VVHPEO\
 7KHSRZHUXQGHUVXESDUDJUDSK  PD\QRWEHH[HUFLVHGVRDVWRFDXVHD
WULEXQDOWREHDOLVWHGWULEXQDOIRUDQ\SXUSRVHRIWKLV6FKHGXOHLIWKHWULEXQDO
LVHVWDEOLVKHGRWKHUZLVHWKDQE\RUXQGHUDVWDWXWRU\SURYLVLRQ
 6XESDUDJUDSK   LV QRW WR EH WDNHQ WR SUHMXGLFH WKH JHQHUDOLW\ RI VHFWLRQ
  
5HVSRQVLEOHDXWKRULWLHVIRUSXUSRVHVRISDUDJUDSK6FRWODQG


 7KLVSDUDJUDSKDSSOLHVIRUWKHSXUSRVHVRISDUDJUDSK
 7KH6FRWWLVK0LQLVWHUVDUHWKHDXWKRULW\UHVSRQVLEOHIRUDWULEXQDOLIu
D DOO RI WKH WULEXQDOpV IXQFWLRQV DUH H[HUFLVDEOH RQO\ LQ UHODWLRQ WR
6FRWODQGDQG
E DW OHDVW RQH RI WKH SRZHUV UHIHUUHG WR LQ VXESDUDJUDSK   LV
H[HUFLVDEOHDVPHQWLRQHGLQVXESDUDJUDSK  
 7KRVHSRZHUVDUHu
D SRZHUWRDSSRLQWWKHPHPEHUVRIWKHWULEXQDO
E SRZHUWRPDNHSURFHGXUDOUXOHVIRUWKHWULEXQDO
 ,QWKHFDVHRIDWULEXQDOWKDWH[HUFLVHVIXQFWLRQVLQUHODWLRQWR6FRWODQGDQG
DOVRH[HUFLVHVWKRVHRURWKHUIXQFWLRQVLQUHODWLRQWRVRPHZKHUHRWKHUWKDQ
6FRWODQGWKH6FRWWLVK0LQLVWHUVDUHWKHDXWKRULW\UHVSRQVLEOHIRUWKHWULEXQDO
WRWKHH[WHQWWKDWLWH[HUFLVHVIXQFWLRQVLQUHODWLRQWR6FRWODQGLIDWOHDVWRQH
RIWKHSRZHUVUHIHUUHGWRLQVXESDUDJUDSK  LVH[HUFLVDEOHDVPHQWLRQHGLQ
VXESDUDJUDSK  
 7KRVHSRZHUVDUHu
D SRZHU WR DSSRLQW WKH PHPEHUV RI WULEXQDO ZKR H[HUFLVH WKH
WULEXQDOpVIXQFWLRQVLQUHODWLRQWR6FRWODQG
E SRZHU WR PDNH SURFHGXUDO UXOHV IRU WKH H[HUFLVH RI WKH WULEXQDOpV
IXQFWLRQVLQUHODWLRQWR6FRWODQG
 3RZHULVH[HUFLVDEOHDVPHQWLRQHGLQWKLVVXESDUDJUDSKLILWLVH[HUFLVDEOHu
D E\WKH6FRWWLVK0LQLVWHUVRU
E E\WKH/RUG3UHVLGHQWRIWKH&RXUWRI6HVVLRQ
DQGLVQRWH[HUFLVDEOHE\WKHPRUKLPMRLQWO\RUFRQFXUUHQWO\ZLWKD0LQLVWHU
RIWKH&URZQ

5HVSRQVLEOHDXWKRULWLHVIRUSXUSRVHVRISDUDJUDSK:DOHV


 7KLVSDUDJUDSKDSSOLHVIRUWKHSXUSRVHVRISDUDJUDSK
 7KH1DWLRQDO$VVHPEO\IRU:DOHVLVWKHDXWKRULW\UHVSRQVLEOHIRUDWULEXQDO
LIu
D DOO RI WKH WULEXQDOpV IXQFWLRQV DUH H[HUFLVDEOH RQO\ LQ UHODWLRQ WR
:DOHVDQG
E DW OHDVW RQH RI WKH SRZHUV UHIHUUHG WR LQ VXESDUDJUDSK   LV
H[HUFLVDEOHDVPHQWLRQHGLQVXESDUDJUDSK  
 7KRVHSRZHUVDUHu
D SRZHUWRDSSRLQWWKHPHPEHUVRIWKHWULEXQDO

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu$GPLQLVWUDWLYH-XVWLFHDQG7ULEXQDOV&RXQFLO
3DUWu,QWHUSUHWDWLRQ

E



SRZHUWRPDNHSURFHGXUDOUXOHVIRUWKHWULEXQDO

 ,QWKHFDVHRIDWULEXQDOWKDWH[HUFLVHVIXQFWLRQVLQUHODWLRQWR:DOHVDQGDOVR
H[HUFLVHVWKRVHRURWKHUIXQFWLRQVLQUHODWLRQWRVRPHZKHUHRWKHUWKDQ:DOHV
WKH$VVHPEO\LVWKHDXWKRULW\UHVSRQVLEOHIRUWKHWULEXQDOWRWKHH[WHQWWKDW
LW H[HUFLVHV IXQFWLRQV LQ UHODWLRQ WR :DOHV LI DW OHDVW RQH RI WKH SRZHUV
UHIHUUHG WR LQ VXESDUDJUDSK   LV H[HUFLVDEOH DV PHQWLRQHG LQ VXE
SDUDJUDSK  
 7KRVHSRZHUVDUHu
D SRZHU WR DSSRLQW WKH PHPEHUV RI WKH WULEXQDO ZKR H[HUFLVH WKH
WULEXQDOpVIXQFWLRQVLQUHODWLRQWR:DOHV
E SRZHU WR PDNH SURFHGXUDO UXOHV IRU WKH H[HUFLVH RI WKH WULEXQDOpV
IXQFWLRQVLQUHODWLRQWR:DOHV
 3RZHULVH[HUFLVDEOHDVPHQWLRQHGLQWKLVVXESDUDJUDSKLILWLVH[HUFLVDEOH
E\ WKH $VVHPEO\ DQG LV QRW H[HUFLVDEOH E\ WKH $VVHPEO\ MRLQWO\ RU
FRQFXUUHQWO\ZLWKD0LQLVWHURIWKH&URZQ
2WKHUGHILQLWLRQV


 ,QWKLV6FKHGXOHu
qHQDFWPHQWrLQFOXGHVDQ$FWRIWKH6FRWWLVK3DUOLDPHQW
qWKH&RXQFLOrPHDQVWKH$GPLQLVWUDWLYH-XVWLFHDQG7ULEXQDOV&RXQFLO
q0LQLVWHURIWKH&URZQrKDVWKHPHDQLQJJLYHQLQWKH0LQLVWHUVRIWKH
&URZQ$FW F  
qSURFHGXUDO UXOHVr LQ UHODWLRQ WR D WULEXQDO LQFOXGHV DQ\ VWDWXWRU\
SURYLVLRQUHODWLQJWRWKHSUDFWLFHRUSURFHGXUHRIWKHWULEXQDO
qWKH6FRWWLVK&RPPLWWHHrPHDQVWKH6FRWWLVK&RPPLWWHHRIWKH&RXQFLO
qVWDWXWRU\LQTXLU\rPHDQVD$FWLQTXLU\KHOGRUWREHKHOGE\RU
RQEHKDOIRIu
D D0LQLVWHURIWKH&URZQ
E WKH6FRWWLVK0LQLVWHUVRU
F WKH1DWLRQDO$VVHPEO\IRU:DOHV
qVWDWXWRU\SURYLVLRQrPHDQVDSURYLVLRQFRQWDLQHGLQRUKDYLQJHIIHFW
XQGHUDQ\HQDFWPHQW
qWULEXQDOrGRHVQRWLQFOXGHDQRUGLQDU\FRXUWRIODZ
qWKH:HOVK&RPPLWWHHrPHDQVWKH:HOVK&RPPLWWHHRIWKH&RXQFLO
 5HIHUHQFHVLQWKLV6FKHGXOHWRPHPEHUVRIWULEXQDOVLQFOXGHUHIHUHQFHVWRWKH
SHUVRQFRQVWLWXWLQJDWULEXQDOFRQVLVWLQJRIRQHSHUVRQ
 ,QVXESDUDJUDSK  q$FWLQTXLU\rPHDQVu
D DQ LQTXLU\ RU KHDULQJ ZLWKLQ SDUDJUDSK D  RI WKH GHILQLWLRQ RI
qVWDWXWRU\LQTXLU\rLQVHFWLRQ  RIWKH7ULEXQDOVDQG,QTXLULHV$FW
 F  RU
E DQLQTXLU\RUKHDULQJWKDWLVDVWDWXWRU\LQTXLU\IRUWKHSXUSRVHVRI
WKDW $FW E\ YLUWXH RI DQ RUGHU XQGHU VHFWLRQ    RI WKDW $FW
LQFOXGLQJ VXFK DQ RUGHU PDGH DIWHU WKH FRPLQJ LQWR IRUFH RI WKLV
6FKHGXOH 



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7ULEXQDOVDQG,QTXLULHVFRQVHTXHQWLDODQGRWKHUDPHQGPHQWV

6&+('8/(

6HFWLRQ 

75,%81$/6$1',148,5,(6&216(48(17,$/$1'27+(5$0(1'0(176
7D[HV0DQDJHPHQW$FW F 


 7KHIROORZLQJRIILFHVDUHDEROLVKHGu
*HQHUDO&RPPLVVLRQHU
FOHUNWRWKH*HQHUDO&RPPLVVLRQHUVIRUDGLYLVLRQ
DVVLVWDQWFOHUNWRWKH*HQHUDO&RPPLVVLRQHUVIRUDGLYLVLRQ
 ,Q FRQVHTXHQFH RI VXESDUDJUDSK   VHFWLRQV  DQG  RI WKH 7D[HV
0DQDJHPHQW$FWFHDVHWRKDYHHIIHFW
 ,QWKLVSDUDJUDSKu
qGLYLVLRQrKDVWKHPHDQLQJJLYHQE\VHFWLRQ  DQG  RIWKDW$FW
q*HQHUDO &RPPLVVLRQHUr PHDQV D &RPPLVVLRQHU IRU WKH JHQHUDO
SXUSRVHVRIWKHLQFRPHWD[

&KURQLFDOO\6LFNDQG'LVDEOHG3HUVRQV$FW F 


,Q VHFWLRQ  (  RI WKH &KURQLFDOO\ 6LFN DQG 'LVDEOHG 3HUVRQV $FW 
SURFHGXUDO UHJXODWLRQV LQ FRQQHFWLRQ ZLWK DSSHDOV DJDLQVW UHIXVDO RI
DSSOLFDWLRQ IRU GLVDEOHG SHUVRQpV EDGJH  IRU q&RXQFLO RQ 7ULEXQDOVr
VXEVWLWXWHq$GPLQLVWUDWLYH-XVWLFHDQG7ULEXQDOV&RXQFLOr

+HDOWKDQG6DIHW\DW:RUNHWF$FW F 


,Q VHFWLRQ  RI WKH +HDOWK DQG 6DIHW\ DW :RUN HWF $FW  DSSHDOV LQ
FRQQHFWLRQZLWKOLFHQVLQJSURYLVLRQV DIWHUVXEVHFWLRQ  LQVHUWu
q $

$KHDULQJKHOGE\DSHUVRQDSSRLQWHGLQSXUVXDQFHRIVXEVHFWLRQ 
DERYHVKDOOEHDVWDWXWRU\LQTXLU\IRUWKHSXUSRVHVRI6FKHGXOHWR
WKH 7ULEXQDOV &RXUWV DQG (QIRUFHPHQW $FW  IXQFWLRQV HWF RI
$GPLQLVWUDWLYH-XVWLFHDQG7ULEXQDOV&RXQFLO r

+RXVHRI&RPPRQV'LVTXDOLILFDWLRQ$FW F 


,Q3DUWRI6FKHGXOHWRWKH+RXVHRI&RPPRQV'LVTXDOLILFDWLRQ$FW
ERGLHVZKRVHPHPEHUVDUHGLVTXDOLILHG LQWKHDSSURSULDWHSODFHVLQVHUWu
q7KH$GPLQLVWUDWLYH-XVWLFHDQG7ULEXQDOV&RXQFLOr
q7KH)LUVWWLHU7ULEXQDOr
q7KH 6FRWWLVK &RPPLWWHH RI WKH $GPLQLVWUDWLYH -XVWLFH DQG
7ULEXQDOV&RXQFLOr
q7KH8SSHU7ULEXQDOr
q7KH :HOVK &RPPLWWHH RI WKH $GPLQLVWUDWLYH -XVWLFH DQG
7ULEXQDOV&RXQFLOr

1RUWKHUQ,UHODQG$VVHPEO\'LVTXDOLILFDWLRQ$FW F 


,Q3DUWRI6FKHGXOHWRWKH1RUWKHUQ ,UHODQG$VVHPEO\'LVTXDOLILFDWLRQ
$FW ERGLHVZKRVHPHPEHUVDUHGLVTXDOLILHG LQWKHDSSURSULDWHSODFHV
LQVHUWu
q7KH$GPLQLVWUDWLYH-XVWLFHDQG7ULEXQDOV&RXQFLOr

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7ULEXQDOVDQG,QTXLULHVFRQVHTXHQWLDODQGRWKHUDPHQGPHQWV



q7KH)LUVWWLHU7ULEXQDOr
q7KH 6FRWWLVK &RPPLWWHH RI WKH $GPLQLVWUDWLYH -XVWLFH DQG
7ULEXQDOV&RXQFLOr
q7KH8SSHU7ULEXQDOr
q7KH :HOVK &RPPLWWHH RI WKH $GPLQLVWUDWLYH -XVWLFH DQG
7ULEXQDOV&RXQFLOr
/LWLJDQWVLQ3HUVRQ &RVWVDQG([SHQVHV $FW F 


 7KH /LWLJDQWV LQ 3HUVRQ &RVWV DQG ([SHQVHV  $FW  LV DPHQGHG DV
IROORZV
 ,Q VHFWLRQ    DQG   H[SHQVHV DQG ORVVHV RI OLWLJDQW LQ SHUVRQ WR EH
UHFRYHUDEOH EHIRUHWKHZRUGqRUrDWWKHHQGRISDUDJUDSK E LQVHUWu
q ED EHIRUHWKH)LUVWWLHU7ULEXQDORUWKH8SSHU7ULEXQDOr
 ,QVHFWLRQ   PHDQLQJRIqUXOHVRIFRXUWr EHIRUHWKHZRUGqDQGrDWWKHHQG
RISDUDJUDSK E LQVHUWu
q ED LQ UHODWLRQ WR WKH )LUVWWLHU 7ULEXQDO RU WKH 8SSHU 7ULEXQDO
PHDQV7ULEXQDO3URFHGXUH5XOHVr

5DFH5HODWLRQV$FW F 


,Q3DUWRI6FKHGXOH$WRWKH5DFH5HODWLRQV $FW  ERGLHV DQGRWKHU
SHUVRQVVXEMHFWWRJHQHUDOVWDWXWRU\GXW\ XQGHUWKHKHDGLQJq2WKHUERGLHV
HWFrLQVHUWWKHIROORZLQJHQWULHVLQWKHDSSURSULDWHSODFHVu
q7KH$GPLQLVWUDWLYH-XVWLFHDQG7ULEXQDOV&RXQFLOr
q7KH 6FRWWLVK &RPPLWWHH RI WKH $GPLQLVWUDWLYH -XVWLFH DQG
7ULEXQDOV&RXQFLOr
q7KH :HOVK &RPPLWWHH RI WKH $GPLQLVWUDWLYH -XVWLFH DQG
7ULEXQDOV&RXQFLOr

(VWDWH$JHQWV$FW F 


2PLWVHFWLRQ  RIWKH(VWDWH$JHQWV$FW &RXQFLORQ7ULEXQDOVpULJKW
WRDWWHQGKHDULQJVHWF 

7RZQDQG&RXQWU\3ODQQLQJ$FW F 


7KH7RZQDQG&RXQWU\3ODQQLQJ$FWLVDPHQGHGDVIROORZV



,Q SDUDJUDSK  RI 6FKHGXOH  DSSHDOV GHWHUPLQHG E\ DSSRLQWHG SHUVRQV
VXSSOHPHQWDU\SURYLVLRQ DIWHUVXESDUDJUDSK  LQVHUWu
 q $ $ORFDOLQTXLU\RUKHDULQJKHOGLQSXUVXDQFHRIWKLV6FKHGXOHVKDOO
EH D VWDWXWRU\ LQTXLU\ IRU WKH SXUSRVHV RI 6FKHGXOH  WR WKH
7ULEXQDOV &RXUWV DQG (QIRUFHPHQW $FW  IXQFWLRQV HWF RI
$GPLQLVWUDWLYH-XVWLFHDQG7ULEXQDOV&RXQFLO r



,Q SDUDJUDSK  RI 6FKHGXOH  REMHFWLRQV WR VLPSOLILHG SODQQLQJ ]RQH
VFKHPHV DIWHUVXESDUDJUDSK  LQVHUWu


q  $ORFDOLQTXLU\RURWKHUKHDULQJKHOGXQGHUWKLVSDUDJUDSKVKDOOEH
DVWDWXWRU\LQTXLU\IRUWKHSXUSRVHVRI6FKHGXOHWRWKH7ULEXQDOV
&RXUWV DQG (QIRUFHPHQW $FW  IXQFWLRQV HWF RI
$GPLQLVWUDWLYH-XVWLFHDQG7ULEXQDOV&RXQFLO r



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7ULEXQDOVDQG,QTXLULHVFRQVHTXHQWLDODQGRWKHUDPHQGPHQWV



,Q SDUDJUDSK  RI 6FKHGXOH  ORFDO LQTXLULHV KHOG E\ 3ODQQLQJ ,QTXLU\
&RPPLVVLRQ DIWHUVXESDUDJUDSK  LQVHUWu
 q $ $QLQTXLU\KHOGE\DFRPPLVVLRQXQGHUWKLVSDUDJUDSKVKDOOEHD
VWDWXWRU\LQTXLU\IRUWKHSXUSRVHVRI6FKHGXOHWRWKH7ULEXQDOV
&RXUWV DQG (QIRUFHPHQW $FW  IXQFWLRQV HWF RI
$GPLQLVWUDWLYH-XVWLFHDQG7ULEXQDOV&RXQFLO r

)RRG6DIHW\$FW F 


 7KH)RRG6DIHW\$FWLVDPHQGHGDVIROORZV
 ,QVHFWLRQ  H  UHJXODWLRQVPD\SURYLGHIRUDSSHDOVLQFOXGLQJDSSHDOV
WRDWULEXQDOVHWXSE\WKHUHJXODWLRQV u
D DIWHUqWRWKHVKHULIIrLQVHUWqRUWRWKH)LUVWWLHU7ULEXQDORUWKH8SSHU
7ULEXQDOrDQG
E RPLW qRU WR D WULEXQDO FRQVWLWXWHG LQ DFFRUGDQFH ZLWK WKH
UHJXODWLRQVr
 ,QVHFWLRQ   VXEVHFWLRQ  GRHVQRWDSSO\ZKHUHDSSHDOPD\EHPDGHWR
DWULEXQDOVHWXSE\UHJXODWLRQVXQGHU3DUW IRUWKHZRUGVIURPqSURYLGH
IRUDQDSSHDOrRQZDUGVVXEVWLWXWHqSURYLGHIRUDQDSSHDOu
D WRDWULEXQDOFRQVWLWXWHGLQDFFRUGDQFHZLWKWKHUHJXODWLRQV
RU
E WRWKH)LUVWWLHU7ULEXQDORUWKH8SSHU7ULEXQDOr

&RXUWVDQG/HJDO6HUYLFHV$FW F 


7KH&RXUWVDQG/HJDO6HUYLFHV$FWLVDPHQGHGDVIROORZV



,QVHFWLRQ   LQWHUSUHWDWLRQ LQWKHGHILQLWLRQRIqFRXUWrIRUSDUDJUDSK
D  DQ\ WULEXQDO NHSW XQGHU UHYLHZ E\ WKH &RXQFLO RQ 7ULEXQDOV
VXEVWLWXWHu
q D DWULEXQDOWKDWLV WRDQ\H[WHQW DOLVWHGWULEXQDOIRURUIRUDQ\
RI WKHSXUSRVHVRI6FKHGXOH  WR WKH7ULEXQDOV &RXUWVDQG
(QIRUFHPHQW $FW  IXQFWLRQV HWF RI $GPLQLVWUDWLYH
-XVWLFHDQG7ULEXQDOV&RXQFLO r



,Q6FKHGXOH IXOOWLPHMXGJHVHWFEDUUHGIURPOHJDOSUDFWLFH DWWKHHQG
LQVHUWu
q-XGJH RU RWKHU PHPEHU RI WKH )LUVWWLHU 7ULEXQDO DSSRLQWHG
XQGHUSDUDJUDSK  RU  RI6FKHGXOHWRWKH7ULEXQDOV
&RXUWVDQG(QIRUFHPHQW$FW
-XGJHRURWKHUPHPEHURIWKH8SSHU7ULEXQDODSSRLQWHGXQGHU
SDUDJUDSK  RU  RI6FKHGXOHWRWKH7ULEXQDOV&RXUWV
DQG(QIRUFHPHQW$FW
6HQLRU3UHVLGHQWRI7ULEXQDOV
&KDPEHU 3UHVLGHQW RU $FWLQJ &KDPEHU 3UHVLGHQW RU 'HSXW\
&KDPEHU3UHVLGHQWRIDFKDPEHURIWKH)LUVWWLHU7ULEXQDORU
RIDFKDPEHURIWKH8SSHU7ULEXQDOr

6RFLDO6HFXULW\$GPLQLVWUDWLRQ$FW F 


7KH6RFLDO6HFXULW\$GPLQLVWUDWLRQ$FWLVDPHQGHGDVIROORZV

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7ULEXQDOVDQG,QTXLULHVFRQVHTXHQWLDODQGRWKHUDPHQGPHQWV





,Q 6FKHGXOH  SHUVRQV HPSOR\HG LQ VRFLDO VHFXULW\ DGPLQLVWUDWLRQ RU
DGMXGLFDWLRQ LQSDUDJUDSK E RI3DUWIRUq&RXQFLORQ7ULEXQDOVRUWKHr
VXEVWLWXWHq$GPLQLVWUDWLYH-XVWLFHDQG7ULEXQDOV&RXQFLORUWKH:HOVKRUr



,Q6FKHGXOH UHJXODWLRQVQRWUHTXLULQJSULRUVXEPLVVLRQ LQSDUDJUDSKV
DQG  IRU WKH ZRUGV IURP q&RXQFLO RQ 7ULEXQDOVr RQZDUGV VXEVWLWXWH
q$GPLQLVWUDWLYH-XVWLFHDQG7ULEXQDOV&RXQFLOLVUHTXLUHGE\SDUDJUDSK
RI6FKHGXOHWRWKH7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FWr

7UDQVSRUWDQG:RUNV$FW F 


7KH7UDQVSRUWDQG:RUNV$FWLVDPHQGHGDVIROORZV



,QVHFWLRQ YDOLGLW\RIRUGHUVDXWKRULVLQJZRUNV LQVXEVHFWLRQV  E DQG
 E IRUqrVXEVWLWXWHqr



 6HFWLRQ LQTXLULHVHWFKHOGE\SHUVRQDSSRLQWHGWRGHWHUPLQHDSSOLFDWLRQ
LVDPHQGHGDVIROORZV
 ,QVXEVHFWLRQ  u
D IRUqrVXEVWLWXWHqrDQG
E IRUqVHFWLRQ  rVXEVWLWXWHqVHFWLRQ  r
 $IWHUWKDWVXEVHFWLRQLQVHUWu
q $

$ORFDOLQTXLU\RURWKHUKHDULQJKHOGE\DSHUVRQDSSRLQWHGXQGHU
WKLVVHFWLRQVKDOOEHDVWDWXWRU\LQTXLU\IRUWKHSXUSRVHVRI6FKHGXOH
WRWKH7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FW IXQFWLRQVHWF
RI$GPLQLVWUDWLYH-XVWLFHDQG7ULEXQDOV&RXQFLO r

7ULEXQDOVDQG,QTXLULHV$FW F 


7KH7ULEXQDOVDQG,QTXLULHV$FWLVDPHQGHGDVIROORZV



2PLWVHFWLRQ UHFRPPHQGDWLRQVRI&RXQFLODVWRDSSRLQWPHQWRIPHPEHUV
RIWULEXQDOV 



,QVHFWLRQVXEVHFWLRQV  WR   FKDLUPDQRIDWULEXQDOSUHVLGHGRYHUE\D
&KLOG 6XSSRUW &RPPLVVLRQHU DQG FKDLUPDQ RI D UHVHUYH IRUFHV
UHLQVWDWHPHQW FRPPLWWHH WR EH VHOHFWHG IURP SDQHOV DSSRLQWHG E\ /RUG
&KDQFHOORURU/RUG3UHVLGHQWRIWKH&RXUWRI6HVVLRQ FHDVHWRKDYHHIIHFW



,QVHFWLRQ SURFHGXUDOUXOHVIRUWULEXQDOV DIWHUVXEVHFWLRQ  LQVHUWu
q $

6XEVHFWLRQ  GRHVQRWDSSO\ZLWKUHVSHFWWRDQ\SURFHGXUDOUXOHV
PDGHRUWREHPDGHE\WKH7ULEXQDO3URFHGXUH&RPPLWWHHr



2PLWVHFWLRQ SURFHGXUDOUXOHVIRUWULEXQDOV 



,QVHFWLRQ SRZHURI/RUG&KDQFHOORUDIWHUFRQVXOWLQJWKH&RXQFLOWRPDNH
UXOHVRISURFHGXUHIRUVWDWXWRU\LQTXLULHV DIWHUVXEVHFWLRQ  LQVHUWu
q $



7KH &RXQFLO LQ H[HUFLVLQJ WKHLU IXQFWLRQV XQGHU WKLV VHFWLRQ LQ
UHODWLRQWRLQTXLULHVWREHKHOGLQ:DOHVVKDOOFRQVXOWZLWKWKH:HOVK
&RPPLWWHHr

,Q VHFWLRQ    UHVWULFWHG DSSOLFDWLRQ RI $FW LQ UHODWLRQ WR FHUWDLQ
WULEXQDOV u



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7ULEXQDOVDQG,QTXLULHVFRQVHTXHQWLDODQGRWKHUDPHQGPHQWV

D
E


IRUqWKHZRUNLQJRUDGHFLVLRQRIRUSURFHGXUDOUXOHVIRUrVXEVWLWXWH
qDGHFLVLRQRIrDQG
IRUqZRUNLQJGHFLVLRQVRUSURFHGXUHrVXEVWLWXWHqGHFLVLRQVr

,QVHFWLRQ   LQWHUSUHWDWLRQ u
D IRUWKHGHILQLWLRQRIq&RXQFLOrVXEVWLWXWHu
qq&RXQFLOr PHDQV WKH $GPLQLVWUDWLYH -XVWLFH DQG
7ULEXQDOV&RXQFLOr
E DIWHUWKHGHILQLWLRQRIq&RXQFLOrLQVHUWu
qqHQDFWPHQWr LQFOXGHV DQ $FW RI WKH 6FRWWLVK
3DUOLDPHQWr
F IRUWKHGHILQLWLRQRIq6FRWWLVK&RPPLWWHHrVXEVWLWXWHu
qq6FRWWLVK&RPPLWWHHrPHDQVWKH6FRWWLVK&RPPLWWHHRI
WKH $GPLQLVWUDWLYH -XVWLFH DQG 7ULEXQDOV &RXQFLOr
DQG
G DIWHUWKHGHILQLWLRQRIqVWDWXWRU\SURYLVLRQrLQVHUWu
qq:HOVK&RPPLWWHHrPHDQVWKH:HOVK&RPPLWWHHRIWKH
$GPLQLVWUDWLYH-XVWLFHDQG7ULEXQDOV&RXQFLOr

-XGLFLDO3HQVLRQVDQG5HWLUHPHQW$FW F 


 7KH-XGLFLDO3HQVLRQVDQG5HWLUHPHQW$FWLVDPHQGHGDVIROORZV
 ,Q3DUWRI6FKHGXOH RIILFHVZKLFKPD\EHTXDOLI\LQJMXGLFLDORIILFHVIRU
SXUSRVHVRIWKHSHQVLRQVSURYLVLRQV DWWKHHQGRIWKHSDUWGHDOLQJZLWKWKH
PHPEHUVRIWULEXQDOVLQVHUWu
q-XGJH RU RWKHU PHPEHU RI WKH )LUVWWLHU 7ULEXQDO DSSRLQWHG
XQGHUSDUDJUDSK  RU  RI6FKHGXOHWRWKH7ULEXQDOV
&RXUWVDQG(QIRUFHPHQW$FW
-XGJHRURWKHUPHPEHURIWKH8SSHU7ULEXQDODSSRLQWHGXQGHU
SDUDJUDSK  RU  RI6FKHGXOHWRWKH7ULEXQDOV&RXUWV
DQG(QIRUFHPHQW$FW
6HQLRU3UHVLGHQWRI7ULEXQDOV
&KDPEHU 3UHVLGHQW RU 'HSXW\ &KDPEHU 3UHVLGHQW RI D
FKDPEHU RI WKH )LUVWWLHU 7ULEXQDO RU RI D FKDPEHU RI WKH
8SSHU7ULEXQDOr
 ,Q6FKHGXOH UHWLUHPHQWSURYLVLRQVWKHUHOHYDQWRIILFHV DWWKHHQGLQVHUWu
q-XGJH RU RWKHU PHPEHU RI WKH )LUVWWLHU 7ULEXQDO DSSRLQWHG
XQGHUSDUDJUDSK  RU  RI6FKHGXOHWRWKH7ULEXQDOV
&RXUWVDQG(QIRUFHPHQW$FW
-XGJHRURWKHUPHPEHURIWKH8SSHU7ULEXQDODSSRLQWHGXQGHU
SDUDJUDSK  RU  RI6FKHGXOHWRWKH7ULEXQDOV&RXUWV
DQG(QIRUFHPHQW$FW
6HQLRU3UHVLGHQWRI7ULEXQDOV
'HSXW\MXGJHRIWKH8SSHU7ULEXQDO
&KDPEHU 3UHVLGHQW RU 'HSXW\ &KDPEHU 3UHVLGHQW RI D
FKDPEHU RI WKH )LUVWWLHU 7ULEXQDO RU RI D FKDPEHU RI WKH
8SSHU7ULEXQDOr

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7ULEXQDOVDQG,QTXLULHVFRQVHTXHQWLDODQGRWKHUDPHQGPHQWV



3HQVLRQ6FKHPHV$FW F 


,Q VHFWLRQ    RI WKH 3HQVLRQ 6FKHPHV $FW  FRQVXOWDWLRQ DERXW
UHJXODWLRQV IRUq&RXQFLORQ7ULEXQDOVrVXEVWLWXWHq$GPLQLVWUDWLYH-XVWLFH
DQG7ULEXQDOV&RXQFLOr

/DZRI3URSHUW\ 0LVFHOODQHRXV3URYLVLRQV $FW F 


 6HFWLRQ    RI WKH /DZ RI 3URSHUW\ 0LVFHOODQHRXV 3URYLVLRQV  $FW 
QRWLFHVDIIHFWLQJODQGZKHUHUHFLSLHQWKDVGLHGH[FHSWLRQVZKHUHUHODWLQJ
WRFRXUWRUWULEXQDOHWFSURFHHGLQJV LVDPHQGHGDVIROORZV
 )RUSDUDJUDSK E VXEVWLWXWHu
q E DQ\WULEXQDOWKDWLV WRDQ\H[WHQW DOLVWHGWULEXQDOIRURUIRU
DQ\RIWKHSXUSRVHVRI 6FKHGXOH WR WKH 7ULEXQDOV&RXUWV
DQG(QIRUFHPHQW$FW IXQFWLRQVHWFRI$GPLQLVWUDWLYH
-XVWLFHDQG7ULEXQDOV&RXQFLO RUr
 )RUqZLWKLQWKHPHDQLQJRIVHFWLRQRIWKH7ULEXQDOVDQG,QTXLULHV$FWr
VXEVWLWXWHqZLWKLQWKHPHDQLQJJLYHQE\SDUDJUDSKRI6FKHGXOHWRWKH
7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FWr

(PSOR\PHQW7ULEXQDOV$FW F


7KH(PSOR\PHQW7ULEXQDOV$FWLVDPHQGHGDVIROORZV



%HIRUHVHFWLRQLQVHUWu
q$ 0HDQLQJRIq(PSOR\PHQW-XGJHr
$ SHUVRQ ZKR LV DPHPEHURIDSDQHO RIFKDLUPHQ RIHPSOR\PHQW
WULEXQDOVZKLFKLVDSSRLQWHGLQDFFRUGDQFHZLWKUHJXODWLRQVXQGHU
VHFWLRQ  PD\EHUHIHUUHGWRDVDQ(PSOR\PHQW-XGJHr



,QVHFWLRQ FRPSRVLWLRQRIHPSOR\PHQWWULEXQDOV LQHDFKRIVXEVHFWLRQV
    $ DQG % D  ZKLFKUHIHUWRWKHSHUVRQZKRLVWKHFKDLUPDQRIDQ
HPSOR\PHQW WULEXQDO  DIWHU qWKH SHUVRQ PHQWLRQHG LQ VXEVHFWLRQ  D
DORQHrLQVHUWqRUDORQHE\DQ\(PSOR\PHQW-XGJHZKRLQDFFRUGDQFHZLWK
UHJXODWLRQVPDGHXQGHUVHFWLRQ  LVDPHPEHURIWKHWULEXQDOr



,QVHFWLRQV    DQG  DIWHUq7KH6HFUHWDU\RI6WDWHrLQVHUWqDQGWKH
/RUG&KDQFHOORUDFWLQJMRLQWO\r



,QVHFWLRQ   SD\ IRUSDUDJUDSK F VXEVWLWXWHu
q F DQ\ SHUVRQ ZKR LV DQ (PSOR\PHQW -XGJH RQ D IXOOWLPH
EDVLVr



$IWHUVHFWLRQLQVHUWu
q$ 7UDLQLQJHWFRI(PSOR\PHQW-XGJHV
7KH6HQLRU3UHVLGHQWRI7ULEXQDOVLVUHVSRQVLEOHZLWKLQWKHUHVRXUFHV
PDGH DYDLODEOH E\ WKH /RUG &KDQFHOORU IRU WKH PDLQWHQDQFH RI
DSSURSULDWH DUUDQJHPHQWV IRU WKH WUDLQLQJ DQG JXLGDQFH RI
(PSOR\PHQW-XGJHV LQWKHLUFDSDFLWLHVDVFKDLUPHQRIHPSOR\PHQW
WULEXQDOV r



 6HFWLRQ$ SUDFWLFHGLUHFWLRQV LVDPHQGHGDVIROORZV



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7ULEXQDOVDQG,QTXLULHVFRQVHTXHQWLDODQGRWKHUDPHQGPHQWV

 %HIRUHVXEVHFWLRQ  LQVHUWu
q $

7KH 6HQLRU 3UHVLGHQW RI 7ULEXQDOV PD\ PDNH GLUHFWLRQV DERXW WKH
SURFHGXUHRIHPSOR\PHQWWULEXQDOVr

 ,QVXEVHFWLRQ  u
D LQSDUDJUDSK D EHIRUHq3UHVLGHQWrLQVHUWqWHUULWRULDOrDQG
E LQSDUDJUDSKV E DQG F IRUqVXFKGLUHFWLRQVrVXEVWLWXWHqGLUHFWLRQV
XQGHUVXEVHFWLRQ $ RUSDUDJUDSK D r
 ,QVXEVHFWLRQ  IRUqE\WKH3UHVLGHQWrVXEVWLWXWHqXQGHUVXEVHFWLRQ $ RU
 D r
 $IWHUVXEVHFWLRQ  LQVHUWu
q $

7KHSRZHUXQGHUVXEVHFWLRQ $ LQFOXGHVu
D SRZHU WR YDU\ RU UHYRNH GLUHFWLRQV PDGH LQ H[HUFLVH RI WKH
SRZHUDQG
E SRZHU WR PDNH GLIIHUHQW SURYLVLRQ IRU GLIIHUHQW SXUSRVHV
LQFOXGLQJGLIIHUHQWSURYLVLRQIRUGLIIHUHQWDUHDV 

%

'LUHFWLRQV XQGHU VXEVHFWLRQ $  PD\ QRW EH PDGH ZLWKRXW WKH
DSSURYDORIWKH/RUG&KDQFHOORU

&

'LUHFWLRQV XQGHU VXEVHFWLRQ  D  PD\ QRW EH PDGH ZLWKRXW WKH
DSSURYDORIu
D WKH6HQLRU3UHVLGHQWRI7ULEXQDOVDQG
E WKH/RUG&KDQFHOORU

'

6XEVHFWLRQV % DQG & E GRQRWDSSO\WRGLUHFWLRQVWRWKHH[WHQW
WKDWWKH\FRQVLVWRIJXLGDQFHDERXWDQ\RIWKHIROORZLQJu
D WKHDSSOLFDWLRQRULQWHUSUHWDWLRQRIWKHODZ
E WKH PDNLQJ RI GHFLVLRQV E\ PHPEHUV RI DQ HPSOR\PHQW
WULEXQDO

(

6XEVHFWLRQV % DQG & E GRQRWDSSO\WRGLUHFWLRQVWRWKHH[WHQW
WKDW WKH\ FRQVLVW RI FULWHULD IRU GHWHUPLQLQJ ZKLFK PHPEHUV RI
HPSOR\PHQW WULEXQDOV PD\ EH VHOHFWHG WR GHFLGH SDUWLFXODU
FDWHJRULHVRIPDWWHUEXWWKHGLUHFWLRQVPD\WRWKDWH[WHQWEHPDGH
RQO\DIWHUFRQVXOWLQJWKH/RUG&KDQFHOORUr

 ,QVXEVHFWLRQ  DIWHUqUHIHUHQFHVWRWKHrLQVHUWqWHUULWRULDOr


$IWHUVHFWLRQ$LQVHUWu
q%

0HGLDWLRQ


$SHUVRQH[HUFLVLQJSRZHUWRPDNHHPSOR\PHQWWULEXQDOSURFHGXUH
UHJXODWLRQV RU WR PDNH SUDFWLFH GLUHFWLRQV PXVW ZKHQ PDNLQJ
SURYLVLRQ LQ UHODWLRQ WR PHGLDWLRQ KDYH UHJDUG WR WKH IROORZLQJ
SULQFLSOHVu
D PHGLDWLRQ RI PDWWHUV LQ GLVSXWH EHWZHHQ SDUWLHV WR
SURFHHGLQJVLVWRWDNHSODFHRQO\E\DJUHHPHQWEHWZHHQWKRVH
SDUWLHV
E ZKHUH SDUWLHV WR SURFHHGLQJV IDLO WR PHGLDWH RU ZKHUH
PHGLDWLRQ EHWZHHQ SDUWLHV WR SURFHHGLQJV IDLOV WR UHVROYH
GLVSXWHG PDWWHUV WKH IDLOXUH LV QRWWR DIIHFW WKH RXWFRPH RI
WKHSURFHHGLQJV

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7ULEXQDOVDQG,QTXLULHVFRQVHTXHQWLDODQGRWKHUDPHQGPHQWV





(PSOR\PHQWWULEXQDOSURFHGXUHUHJXODWLRQVPD\LQFOXGHSURYLVLRQ
HQDEOLQJ SUDFWLFH GLUHFWLRQV WR SURYLGH IRU PHPEHUV WR DFW DV
PHGLDWRUVLQUHODWLRQWRGLVSXWHGPDWWHUVLQDFDVHWKDWLVWKHVXEMHFW
RISURFHHGLQJV



7KH SURYLVLRQ WKDW PD\ EH LQFOXGHG LQ HPSOR\PHQW WULEXQDO
SURFHGXUDOUHJXODWLRQVE\YLUWXHRIVXEVHFWLRQ  LQFOXGHVSURYLVLRQ
IRUHQDEOLQJGLUHFWLRQVWRSURYLGHIRUDPHPEHUWRDFWDVPHGLDWRULQ
UHODWLRQWRGLVSXWHGPDWWHUVLQDFDVHHYHQWKRXJKWKHPHPEHUKDV
EHHQVHOHFWHGWRGHFLGHPDWWHUVLQWKHFDVH



2QFHDPHPEHUKDVEHJXQWRDFWDVPHGLDWRULQUHODWLRQWRDGLVSXWHG
PDWWHULQDFDVHWKDWLVWKHVXEMHFWRISURFHHGLQJVWKHPHPEHUPD\
GHFLGHPDWWHUVLQWKHFDVHRQO\ZLWKWKHFRQVHQWRIWKHSDUWLHV



6WDIISURYLGHGIRUHPSOR\PHQWWULEXQDOVPD\VXEMHFWWRWKHLUWHUPV
RIDSSRLQWPHQWDFWDVPHGLDWRUVLQUHODWLRQWRGLVSXWHGPDWWHUVLQD
FDVHWKDWLVWKHVXEMHFWRISURFHHGLQJV



%HIRUHPDNLQJDSUDFWLFHGLUHFWLRQWKDWPDNHVSURYLVLRQLQUHODWLRQ
WR PHGLDWLRQ WKH SHUVRQ PDNLQJ WKH GLUHFWLRQ PXVW FRQVXOW WKH
$GYLVRU\&RQFLOLDWLRQDQG$UELWUDWLRQ6HUYLFH



7KH/RUG&KDQFHOORUPD\E\RUGHUSUHVFULEHIHHVSD\DEOHLQUHVSHFW
RIPHGLDWLRQFRQGXFWHGE\VWDIISURYLGHGIRUHPSOR\PHQWWULEXQDOV



)HHV SD\DEOH XQGHU VXEVHFWLRQ   DUH UHFRYHUDEOH VXPPDULO\ DV D
FLYLOGHEW



6XEVHFWLRQ   GRHV QRW DSSO\ WR WKH UHFRYHU\ LQ 6FRWODQG RI IHHV
SD\DEOHXQGHUVXEVHFWLRQ  



,QWKLVVHFWLRQu
qPHPEHUrPHDQVDPHPEHURIDQHPSOR\PHQWWULEXQDO
qSUDFWLFHGLUHFWLRQrPHDQVDGLUHFWLRQXQGHUVHFWLRQ$
qSURFHHGLQJVr PHDQV SURFHHGLQJV EHIRUH DQ HPSOR\PHQW
WULEXQDOr



,QVHFWLRQ   HQIRUFHPHQWLQ(QJODQGDQG:DOHVDVDQRUGHURIDFRXQW\
FRXUW  IRU WKH ZRUGV IURP qVKDOO LI D FRXQW\ FRXUW VR RUGHUVr WR WKH HQG
VXEVWLWXWHqVKDOOEHUHFRYHUDEOHE\H[HFXWLRQLVVXHGIURPDFRXQW\FRXUWRU
RWKHUZLVHDVLILWZHUHSD\DEOHXQGHUDQRUGHURIDFRXQW\FRXUWr



$IWHUVHFWLRQLQVHUWu
q$ 7UDLQLQJHWFRIMXGLFLDOPHPEHUVRI$SSHDO7ULEXQDO
7KH6HQLRU3UHVLGHQWRI7ULEXQDOVLVUHVSRQVLEOHZLWKLQWKHUHVRXUFHV
PDGH DYDLODEOH E\ WKH /RUG &KDQFHOORU IRU WKH PDLQWHQDQFH RI
DSSURSULDWHDUUDQJHPHQWVIRUWKHWUDLQLQJDQGJXLGDQFHRIu
D MXGJHV QRPLQDWHG XQGHU VHFWLRQ   D  RU E  RU    LQ
WKHLUFDSDFLWLHVDVPHPEHUVRIWKH$SSHDO7ULEXQDO DQG
E WHPSRUDU\DGGLWLRQDOMXGJHVRIWKH$SSHDO7ULEXQDO LQWKHLU
FDSDFLWLHVDVVXFKMXGJHV r



,QVHFWLRQ  D  SD\PHQWRIDSSRLQWHGPHPEHUVRI(PSOR\PHQW$SSHDO
7ULEXQDO DIWHUqPHPEHUVrLQVHUWqDQGr



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7ULEXQDOVDQG,QTXLULHVFRQVHTXHQWLDODQGRWKHUDPHQGPHQWV



 6HFWLRQ  FRPSRVLWLRQ RI (PSOR\PHQW $SSHDO 7ULEXQDO  LV DPHQGHG DV
IROORZV
 ,QVXEVHFWLRQ   DSSHDOVIURPHPSOR\PHQWWULEXQDOFRQVLVWLQJRIFKDLUPDQ
DORQH  IRU WKH ZRUGV IURP qTXHVWLRQr WR qVHFWLRQ   D  DORQHr VXEVWLWXWH
qFKDLUPDQDORQHTXHVWLRQr
 $IWHUVXEVHFWLRQ  LQVHUWu
q $



,QVXEVHFWLRQ  qFKDLUPDQDORQHTXHVWLRQrPHDQVu
D D TXHVWLRQ DULVLQJ IURP DQ\ GHFLVLRQ RI DQ HPSOR\PHQW
WULEXQDOWKDWLVDGHFLVLRQRIu
L WKHSHUVRQPHQWLRQHGLQVHFWLRQ  D DFWLQJDORQH
RU
LL DQ\(PSOR\PHQW-XGJHDFWLQJDORQHRU
E DTXHVWLRQDULVLQJLQDQ\SURFHHGLQJVEHIRUHDQHPSOR\PHQW
WULEXQDOWKDWDUHSURFHHGLQJVEHIRUHu
L WKHSHUVRQPHQWLRQHGLQVHFWLRQ  D DORQHRU
LL DQ\(PSOR\PHQW-XGJHDORQHr

$IWHUVHFWLRQLQVHUWu
q$ 3UDFWLFHGLUHFWLRQV


'LUHFWLRQV DERXW WKH SURFHGXUH RI WKH $SSHDO 7ULEXQDO PD\ EH
JLYHQu
D E\WKH6HQLRU3UHVLGHQWRI7ULEXQDOVRU
E E\WKH3UHVLGHQWRIWKH$SSHDO7ULEXQDO



$SRZHUXQGHUVXEVHFWLRQ  LQFOXGHVu
D SRZHU WR YDU\ RU UHYRNH GLUHFWLRQV JLYHQ LQ H[HUFLVH RI WKH
SRZHUDQG
E SRZHUWRPDNHGLIIHUHQWSURYLVLRQIRUGLIIHUHQWSXUSRVHV



'LUHFWLRQV XQGHU VXEVHFWLRQ  D  PD\ QRW EH JLYHQ ZLWKRXW WKH
DSSURYDORIWKH/RUG&KDQFHOORU



'LUHFWLRQV XQGHU VXEVHFWLRQ  E  PD\ QRW EH JLYHQ ZLWKRXW WKH
DSSURYDORIu
D WKH6HQLRU3UHVLGHQWRI7ULEXQDOVDQG
E WKH/RUG&KDQFHOORU



6XEVHFWLRQ   GRHV QRW SUHMXGLFH DQ\ SRZHU DSDUW IURP WKDW
VXEVHFWLRQ WR JLYH GLUHFWLRQV DERXW WKH SURFHGXUH RI WKH $SSHDO
7ULEXQDO



'LUHFWLRQV PD\ QRW EH JLYHQ LQ H[HUFLVH RI DQ\ VXFK SRZHU DV LV
PHQWLRQHGLQVXEVHFWLRQ  ZLWKRXWWKHDSSURYDORIu
D WKH6HQLRU3UHVLGHQWRI7ULEXQDOVDQG
E WKH/RUG&KDQFHOORU



6XEVHFWLRQV    E  DQG  E  GR QRW DSSO\ WR GLUHFWLRQV WR WKH
H[WHQWWKDWWKH\FRQVLVWRIJXLGDQFHDERXWDQ\RIWKHIROORZLQJu
D WKHDSSOLFDWLRQRULQWHUSUHWDWLRQRIWKHODZ
E WKHPDNLQJRIGHFLVLRQVE\PHPEHUVRIWKH$SSHDO7ULEXQDO

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7ULEXQDOVDQG,QTXLULHVFRQVHTXHQWLDODQGRWKHUDPHQGPHQWV



6XEVHFWLRQV    E  DQG  E  GR QRW DSSO\ WR GLUHFWLRQV WR WKH
H[WHQWWKDWWKH\FRQVLVWRIFULWHULDIRUGHWHUPLQLQJZKLFKPHPEHUVRI
WKH$SSHDO7ULEXQDOPD\EHFKRVHQWRGHFLGHSDUWLFXODUFDWHJRULHVRI
PDWWHU EXW WKH GLUHFWLRQV PD\ WR WKDW H[WHQW EH JLYHQ RQO\ DIWHU
FRQVXOWLQJWKH/RUG&KDQFHOORU



6XEVHFWLRQV   DQG   GR QRW DSSO\ WR GLUHFWLRQV JLYHQ LQ D
SDUWLFXODUFDVHIRUWKHSXUSRVHVRIWKDWFDVHRQO\








6XEVHFWLRQ  GRHVQRWDSSO\WRGLUHFWLRQVXQGHUVHFWLRQ  r

,Q VHFWLRQ    (PSOR\PHQW $SSHDO 7ULEXQDO WR UHJXODWH LWV RZQ
SURFHGXUH VXEMHFW WR SURFHGXUH UXOHV  DIWHU WKH ZRUGV q$SSHDO 7ULEXQDO
SURFHGXUHUXOHVrLQVHUWqDQGGLUHFWLRQVXQGHUVHFWLRQ  RU$  r
 6HFWLRQ RUGHUVUHJXODWLRQVDQGUXOHV LVDPHQGHGDVIROORZV
 ,Q VXEVHFWLRQ  D  RUGHUV VXEMHFW WR DQQXOPHQW  DIWHU qH[FHSWr LQVHUW
qVHFWLRQ%  RUr
 $IWHUVXEVHFWLRQ  LQVHUWu
q $

$VWDWXWRU\LQVWUXPHQWFRQWDLQLQJDQRUGHUXQGHUVHFWLRQ%  VKDOO
EHODLGEHIRUH3DUOLDPHQWDIWHUEHLQJPDGHr

7RZQDQG&RXQWU\3ODQQLQJ 6FRWODQG $FW F 


7KH7RZQDQG&RXQWU\3ODQQLQJ 6FRWODQG $FWLVDPHQGHGDVIROORZV



,Q SDUDJUDSK  RI 6FKHGXOH  ORFDO LQTXLULHV KHOG E\ 3ODQQLQJ ,QTXLU\
&RPPLVVLRQ DIWHUVXESDUDJUDSK  LQVHUWu
 q $ $QLQTXLU\KHOGE\DFRPPLVVLRQXQGHUWKLVSDUDJUDSKVKDOOEHD
VWDWXWRU\LQTXLU\IRUWKHSXUSRVHVRI6FKHGXOHWRWKH7ULEXQDOV
&RXUWV DQG (QIRUFHPHQW $FW  IXQFWLRQV HWF RI
$GPLQLVWUDWLYH-XVWLFHDQG7ULEXQDOV&RXQFLO r



,QSDUDJUDSKRI6FKHGXOH ORFDOLQTXLULHVKHOGE\-RLQW3ODQQLQJ,QTXLU\
&RPPLVVLRQ DIWHUVXESDUDJUDSK  LQVHUWu
 q $ $ ORFDO LQTXLU\ KHOG E\ D MRLQW FRPPLVVLRQ VKDOO EH D VWDWXWRU\
LQTXLU\IRUWKHSXUSRVHVRI6FKHGXOHWRWKH7ULEXQDOV&RXUWVDQG
(QIRUFHPHQW$FW IXQFWLRQVHWFRI$GPLQLVWUDWLYH-XVWLFHDQG
7ULEXQDOV&RXQFLO r

*UHDWHU/RQGRQ$XWKRULW\$FW F 


,Q VHFWLRQ  RI WKH *UHDWHU /RQGRQ $XWKRULW\ $FW  VSDWLDO
GHYHORSPHQW VWUDWHJ\ H[DPLQDWLRQ LQ SXEOLF  IRU VXEVHFWLRQ 
VXEVWLWXWHu
q 

$QH[DPLQDWLRQLQSXEOLFVKDOOFRQVWLWXWHDVWDWXWRU\LQTXLU\IRUWKH
SXUSRVHVRI6FKHGXOHWRWKH7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FW
 $GPLQLVWUDWLYH-XVWLFHDQG7ULEXQDOV&RXQFLO r

)UHHGRPRI,QIRUPDWLRQ$FW F 


,Q3DUWRI6FKHGXOHWRWKH)UHHGRPRI,QIRUPDWLRQ$FW SXEOLFERGLHV



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7ULEXQDOVDQG,QTXLULHVFRQVHTXHQWLDODQGRWKHUDPHQGPHQWV

DQGRIILFHV LQVHUWLQWKHDSSURSULDWHSODFHVu
q7KH$GPLQLVWUDWLYH-XVWLFHDQG7ULEXQDOV&RXQFLOr
q7KH 6FRWWLVK &RPPLWWHH RI WKH $GPLQLVWUDWLYH -XVWLFH DQG
7ULEXQDOV&RXQFLOr
q7KH :HOVK &RPPLWWHH RI WKH $GPLQLVWUDWLYH -XVWLFH DQG
7ULEXQDOV&RXQFLOr
1DWLRQDOLW\,PPLJUDWLRQDQG$V\OXP$FW F 


 7KH1DWLRQDOLW\,PPLJUDWLRQDQG$V\OXP$FWLVDPHQGHGDVIROORZV
 ,QVHFWLRQ SRZHUIRU3UHVLGHQWRIWKH$V\OXPDQG,PPLJUDWLRQ7ULEXQDO
WRJLYHSUDFWLFHGLUHFWLRQV DIWHUVXEVHFWLRQ  LQVHUWu
q $

7KH 6HQLRU 3UHVLGHQW RI 7ULEXQDOV PD\ JLYH GLUHFWLRQV DV WR WKH
SUDFWLFHWREHIROORZHGE\WKH7ULEXQDOr

 ,QVHFWLRQDIWHUVXEVHFWLRQ  LQVHUWu
q

'LUHFWLRQV XQGHU VXEVHFWLRQ   PD\ QRW EH JLYHQ ZLWKRXW WKH
DSSURYDORIu
D WKH6HQLRU3UHVLGHQWRI7ULEXQDOVDQG
E WKH/RUG&KDQFHOORU



'LUHFWLRQV XQGHU VXEVHFWLRQ $  PD\ QRW EH JLYHQ ZLWKRXW WKH
DSSURYDORIWKH/RUG&KDQFHOORU



6XEVHFWLRQV  E DQG  GRQRWDSSO\WRGLUHFWLRQVWRWKHH[WHQWWKDW
WKH\FRQVLVWRIJXLGDQFHDERXWDQ\RIWKHIROORZLQJu
D WKHDSSOLFDWLRQRULQWHUSUHWDWLRQRIWKHODZ
E WKHPDNLQJRIGHFLVLRQVE\PHPEHUVRIWKH7ULEXQDO



6XEVHFWLRQV  E DQG  GRQRWDSSO\WRGLUHFWLRQVWRWKHH[WHQWWKDW
WKH\ FRQVLVW RI FULWHULD IRU GHWHUPLQLQJ ZKLFK PHPEHUV RI WKH
7ULEXQDOPD\EHFKRVHQWRGHFLGHSDUWLFXODUFDWHJRULHVRIPDWWHUEXW
WKHGLUHFWLRQVPD\WRWKDWH[WHQWEHJLYHQRQO\DIWHUFRQVXOWLQJWKH
/RUG&KDQFHOORUr

 ,Q6FKHGXOH PHPEHUVKLSHWFRIWKH$V\OXPDQG,PPLJUDWLRQ7ULEXQDO 
DIWHUSDUDJUDSKLQVHUWu
q7UDLQLQJHWF


7KH 6HQLRU 3UHVLGHQW RI 7ULEXQDOV LV UHVSRQVLEOH ZLWKLQ WKH
UHVRXUFHV PDGH DYDLODEOH E\ WKH /RUG &KDQFHOORU IRU WKH
PDLQWHQDQFH RI DSSURSULDWH DUUDQJHPHQWV IRU WKH WUDLQLQJ DQG
JXLGDQFH RI OHJDOO\ TXDOLILHG PHPEHUV RI WKH 7ULEXQDO LQ WKHLU
FDSDFLWLHVDVVXFKPHPEHUV r

&RXUWV$FW F 


 6HFWLRQRIWKH&RXUWV$FW UHJLVWHURIMXGJPHQWVDQGRUGHUVHWF LV
DPHQGHGDVIROORZV
 ,QVXEVHFWLRQ   UHJLVWUDEOHRUGHUVHWF DIWHUSDUDJUDSK H LQVHUWu
q I DGHFLVLRQRUDZDUGRIu
L WKH)LUVWWLHU7ULEXQDO

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7ULEXQDOVDQG,QTXLULHVFRQVHTXHQWLDODQGRWKHUDPHQGPHQWV



LL WKH8SSHU7ULEXQDO
LLL DQHPSOR\PHQWWULEXQDORU
LY WKH(PSOR\PHQW$SSHDO7ULEXQDO
LQSXUVXDQFHRIZKLFKDQ\VXPLVSD\DEOHr
 ,QVXEVHFWLRQ   UHJXODWLRQV u
D LQHDFKRISDUDJUDSKV D DQG E  H[HPSWLRQ DIWHUqRUGHUVrLQVHUW
q GHFLVLRQVDZDUGVrDQG
E LQ SDUDJUDSK G  SRZHU WR SURYLGH IRU FHUWDLQ VXPV RQO\ WR EH
UHJLVWHUHG DIWHUqPDJLVWUDWHVpFRXUWrLQVHUWqRULQWKHFDVHRIVXPV
SD\DEOHLQSXUVXDQFHRIGHFLVLRQVRUDZDUGVRIDWULEXQDOPHQWLRQHG
LQVXEVHFWLRQ  I r
7LWOH&RQGLWLRQV 6FRWODQG $FW DVS


7KH7LWOH&RQGLWLRQV 6FRWODQG $FWLVDPHQGHGDVIROORZV



,Q VHFWLRQ    UXOHV DV WR ZKHQ FHUWDLQ RUGHUV RI /DQGV 7ULEXQDO WDNH
HIIHFW  IRU q&RXQFLO RQ 7ULEXQDOVr VXEVWLWXWH q$GPLQLVWUDWLYH -XVWLFH DQG
7ULEXQDOV&RXQFLOr



,QVHFWLRQ UXOHVDVWRIHHVFKDUJHDEOHE\/DQGV7ULEXQDOLQUHODWLRQWR
IXQFWLRQVXQGHU$FW IRUq&RXQFLORQ7ULEXQDOVrVXEVWLWXWHq$GPLQLVWUDWLYH
-XVWLFHDQG7ULEXQDOV&RXQFLOr

3ODQQLQJDQG&RPSXOVRU\3XUFKDVH$FW F 


,QVHFWLRQ  RI WKH 3ODQQLQJDQG&RPSXOVRU\3XUFKDVH$FW  UHJLRQDO
VSDWLDOVWUDWHJ\H[DPLQDWLRQLQSXEOLF IRUVXEVHFWLRQ  VXEVWLWXWHu
q

$QH[DPLQDWLRQLQSXEOLFu
D LV D VWDWXWRU\ LQTXLU\ IRU WKH SXUSRVHV RI 6FKHGXOH  WR WKH
7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FW $GPLQLVWUDWLYH
-XVWLFHDQG7ULEXQDOV&RXQFLO EXW
E LV QRW D VWDWXWRU\ LQTXLU\ IRU WKH SXUSRVHV RI WKH 7ULEXQDOV
DQG,QTXLULHV$FWr

*HQGHU5HFRJQLWLRQ$FW F 


,Q SDUDJUDSK    RI 6FKHGXOH  WR WKH *HQGHU 5HFRJQLWLRQ $FW 
GLUHFWLRQVDERXWSUDFWLFHDQGSURFHGXUHRI*HQGHU5HFRJQLWLRQ3DQHOV IRU
q&RXQFLO RQ 7ULEXQDOVr VXEVWLWXWH q$GPLQLVWUDWLYH -XVWLFH DQG 7ULEXQDOV
&RXQFLOr

&LYLO&RQWLQJHQFLHV$FW F 


,QVHFWLRQRIWKH&LYLO&RQWLQJHQFLHV$FW FRQVXOWDWLRQLQFRQQHFWLRQ
ZLWKHVWDEOLVKPHQWRIWULEXQDO LQHDFKRIVXEVHFWLRQV    E   DQG  
IRUq&RXQFLORQ7ULEXQDOVrVXEVWLWXWHq$GPLQLVWUDWLYH-XVWLFHDQG7ULEXQDOV
&RXQFLOr

&RQVWLWXWLRQDO5HIRUP$FW F 


7KH&RQVWLWXWLRQDO5HIRUP$FWLVDPHQGHGDVIROORZV



,QVHFWLRQ JXDUDQWHHRIFRQWLQXHGMXGLFLDOLQGHSHQGHQFH DIWHUVXEVHFWLRQ



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7ULEXQDOVDQG,QTXLULHVFRQVHTXHQWLDODQGRWKHUDPHQGPHQWV

 LQVHUWu
q $

,QWKLVVHFWLRQqWKHMXGLFLDU\rDOVRLQFOXGHVHYHU\SHUVRQZKRu
D KROGV DQ RIILFH OLVWHG LQ 6FKHGXOH  RU KROGV WKH RIILFH RI
6HQLRU3UHVLGHQWRI7ULEXQDOVDQG
E EXW IRU WKLV VXEVHFWLRQ ZRXOG QRW EH D PHPEHU RI WKH
MXGLFLDU\IRUWKHSXUSRVHVRIWKLVVHFWLRQr



,Q VHFWLRQ    GLVFLSOLQDU\ SRZHUV PHDQLQJ RI qVHQLRU MXGJHr  DIWHU
SDUDJUDSK G LQVHUWu
q GD 6HQLRU3UHVLGHQWRI7ULEXQDOVr



 6FKHGXOH SURWHFWHGIXQFWLRQVRI/RUG&KDQFHOORU LVDPHQGHGDVIROORZV
 ,Q SDUDJUDSK  DOO IXQFWLRQV RI /RUG &KDQFHOORU XQGHU WKH  $FW DUH
SURWHFWHG  DIWHU qXQGHU WKLV $FWr LQVHUW q LQFOXGLQJ DQ\ IXQFWLRQ WKDW WKH
/RUG &KDQFHOORU KDV XQGHU WKLV $FW E\ YLUWXH RI DPHQGPHQWV WR WKLV $FW
PDGHE\6FKHGXOHWRWKH7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FWr
 ,Q3DUW$ JHQHUDO RIWKHOLVWLQSDUDJUDSKu
D RPLW WKH HQWU\ IRU VHFWLRQ      DQG   RI WKH 7ULEXQDOV DQG
,QTXLULHV$FW F  
E RPLWWKHHQWU\IRUSDUDJUDSK  RI6FKHGXOHWRWKDW$FW
F LQWKHHQWULHVIRUWKH(PSOR\PHQW7ULEXQDOV$FW F  LQVHUWLQ
WKHDSSURSULDWHSODFHVu
q6HFWLRQ$
6HFWLRQ%  r
DQGu
q6HFWLRQ$rDQG
G LQWKHHQWULHVIRUWKH1DWLRQDOLW\,PPLJUDWLRQDQG$V\OXP$FW
F  LQVHUWLQWKHDSSURSULDWHSODFHu
q6HFWLRQr



,Q 6FKHGXOH  WKH -XGLFLDO $SSRLQWPHQWV &RPPLVVLRQ  LQ SDUDJUDSK
  G  RQH&RPPLVVLRQHUPXVWKROGDQRIILFHOLVWHGLQ3DUWRI6FKHGXOH
 DIWHUq6FKHGXOHrLQVHUWqWKH6HQLRU3UHVLGHQWRI7ULEXQDOVDMXGJHRI
WKH 8SSHU 7ULEXQDO DSSRLQWHG XQGHU SDUDJUDSK    RI 6FKHGXOH  WR WKH
7ULEXQDOV &RXUWV DQG (QIRUFHPHQW $FW  RU D PHPEHU RI WKH
(PSOR\PHQW $SSHDO 7ULEXQDO DSSRLQWHG XQGHU VHFWLRQ   F  RI WKH
(PSOR\PHQW7ULEXQDOV$FWr



 6FKHGXOH  -XGLFLDO $SSRLQWPHQWV &RPPLVVLRQ UHOHYDQW RIILFHV DQG
HQDFWPHQWV LVDPHQGHGDVIROORZV
 ,Q3DUW DSSRLQWPHQWVE\+HU0DMHVW\ DWWKHHQGLQVHUWu
q-XGJH RI WKH 8SSHU 7ULEXQDO
E\DSSRLQWPHQWXQGHU

3DUDJUDSK    RI 6FKHGXOH 
WR WKH 7ULEXQDOV &RXUWV DQG
(QIRUFHPHQW$FWr

 ,Q3DUW DSSRLQWPHQWVE\/RUG&KDQFHOORUWRRIILFHVWRZKLFKSDUDJUDSK
  G RI6FKHGXOHDSSOLHV DWWKHHQGLQVHUWu

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7ULEXQDOVDQG,QTXLULHVFRQVHTXHQWLDODQGRWKHUDPHQGPHQWV

q&KDPEHU 3UHVLGHQW RI D
FKDPEHU RI WKH )LUVWWLHU
7ULEXQDO RU RI D FKDPEHU RI
WKH 8SSHU 7ULEXQDO EXW QRW
ZKHUH DSSRLQWPHQW LV LQ
DFFRUGDQFH ZLWK SDUDJUDSK
  WR  RI6FKHGXOH WRWKH
7ULEXQDOV
&RXUWV
DQG
(QIRUFHPHQW$FW

6HFWLRQ    RI WKH 7ULEXQDOV
&RXUWV DQG (QIRUFHPHQW $FW


-XGJHRIWKH)LUVWWLHU7ULEXQDO
E\DSSRLQWPHQWXQGHU

3DUDJUDSK    RI 6FKHGXOH 
WR WKH 7ULEXQDOV &RXUWV DQG
(QIRUFHPHQW$FW

0HPEHU RI WKH )LUVWWLHU
7ULEXQDO E\ DSSRLQWPHQW
XQGHU

3DUDJUDSK    RI 6FKHGXOH 
WR WKH 7ULEXQDOV &RXUWV DQG
(QIRUFHPHQW$FW

0HPEHU
7ULEXQDO
XQGHU

WKH 8SSHU
DSSRLQWPHQW

3DUDJUDSK    RI 6FKHGXOH 
WR WKH 7ULEXQDOV &RXUWV DQG
(QIRUFHPHQW$FW

'HSXW\ MXGJH RI WKH 8SSHU
7ULEXQDO

3DUDJUDSK    RI 6FKHGXOH 
WR WKH 7ULEXQDOV &RXUWV DQG
(QIRUFHPHQW$FW

'HSXW\ &KDPEHU 3UHVLGHQW RI
D FKDPEHU RI WKH )LUVWWLHU
7ULEXQDO RU RI D FKDPEHU RI
WKH8SSHU7ULEXQDO

3DUDJUDSK    RI 6FKHGXOH 
WR WKH 7ULEXQDOV &RXUWV DQG
(QIRUFHPHQW$FWr

RI
E\

6&+('8/(



6HFWLRQ 

75,%81$/675$16,7,21$/3529,6,21
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7KHIROORZLQJSURYLVLRQVRIWKLV6FKHGXOHDUHWREHWDNHQQRWWRSUHMXGLFHWKH
JHQHUDOLW\RIVHFWLRQV  DQG  

0HPEHUVKLSRI7ULEXQDO3URFHGXUH&RPPLWWHH


 7KH/RUG&KDQFHOORUPD\E\RUGHUPDNHSURYLVLRQIRUDSHUVRQu
D ZKRLVDVFKHGXOHGWULEXQDORU
E ZKRLVDPHPEHURIDVFKHGXOHGWULEXQDO
WR EH WUHDWHG IRU WKH SXUSRVHV RI VXESDUDJUDSK   RI SDUDJUDSK  RI
6FKHGXOHDVIDOOLQJZLWKLQSDUDJUDSK D  E RU F RIWKDWVXESDUDJUDSK



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7ULEXQDOVWUDQVLWLRQDOSURYLVLRQ
3DUWu*HQHUDODQGPLVFHOODQHRXV

 ,Q VXESDUDJUDSK   qVFKHGXOHG WULEXQDOr PHDQV D WULEXQDO LQ D OLVW LQ
6FKHGXOHWKDWKDVHIIHFWIRUWKHSXUSRVHVRIVHFWLRQ
 7KHSRZHUXQGHUVXESDUDJUDSK  PD\QRWEHH[HUFLVHGVRDVWRSURYLGH
IRUWKH6HFUHWDU\RI6WDWHWREHWUHDWHGDVPHQWLRQHGLQWKDWVXESDUDJUDSK
3$57
-8'*(6$1'27+(50(0%(562)),5677 ,(5$1'833(575,%81$/65(7,5(0(17'$7(6
,QWHUSUHWDWLRQRI3DUWRI6FKHGXOH


 )RUWKHSXUSRVHVRIWKLV3DUWRIWKLV6FKHGXOHu
D qUHOHYDQWMXGLFLDORIILFHrPHDQVu
L DQRIILFHWRZKLFKDSHUVRQLVDSSRLQWHGXQGHUSDUDJUDSK 
RU  RI6FKHGXOHRU MXGJHRURWKHUPHPEHURIWKH)LUVW
WLHU7ULEXQDORURIWKH8SSHU7ULEXQDO 
LL WKHRIILFHRIGHSXW\MXGJHRIWKH8SSHU7ULEXQDO
LLL WKH RIILFH RI &KDPEHU 3UHVLGHQW RU 'HSXW\ &KDPEHU
3UHVLGHQW RI D FKDPEHU RI WKH )LUVWWLHU 7ULEXQDO RU RI WKH
8SSHU7ULEXQDORU
LY WKHRIILFHRI6HQLRU3UHVLGHQWRI7ULEXQDOV
E qUHOHYDQWGD\rLQUHODWLRQWRDSHUVRQZKRKROGVDUHOHYDQWMXGLFLDO
RIILFHPHDQVWKHGD\ZKHQKHZDVDSSRLQWHGWRWKDWRIILFHRULIKH
KROGVWKDWRIILFHDVWKHODWHVWLQDQXQEURNHQVXFFHVVLRQRIGLIIHUHQW
UHOHYDQWMXGLFLDORIILFHVWKHGD\ZKHQKHZDVDSSRLQWHGWRWKHILUVW
RIWKHRIILFHVLQWKDWVXFFHVVLRQ
F DQRIILFHLVDqTXDOLI\LQJRIILFHrDWDQ\SDUWLFXODUWLPH EXWVHHVXE
SDUDJUDSK  LIu
L WKHRIILFHLVWKDWRIPHPEHURIDWULEXQDOZKLFKDWWKDWWLPHLV
LQDOLVWLQ6FKHGXOHRU
LL WKHRIILFHLWVHOILVDWWKDWWLPHLQDOLVWLQ6FKHGXOH
DQG LQHLWKHUFDVH WKHOLVWKDVHIIHFWDWWKDWWLPHIRUWKHSXUSRVHVRI
VHFWLRQ
G qWKH$FWrPHDQVWKH-XGLFLDO3HQVLRQVDQG5HWLUHPHQW$FW
F  
 :KHUHu
D D SHUVRQ KHOG WZR RU PRUH TXDOLI\LQJ RIILFHV qWKH DFWXDO RIILFHVr
LPPHGLDWHO\EHIRUHWKHUHOHYDQWGD\DQG
E DW WKDW WLPH WKH SHUVRQ KHOG DW OHDVW RQH RI WKH DFWXDO RIILFHV RQ D
VDODULHG EDVLV DQG KHOG DW OHDVW RQH RI WKH DFWXDO RIILFHV RQ D QRQ
VDODULHGEDVLV
WKH SHUVRQ VKDOO EH WUHDWHG IRU WKH SXUSRVHV RI SDUDJUDSKV  DQG  DV QRW
KDYLQJKHOG LPPHGLDWHO\ EHIRUH WKH UHOHYDQW GD\ DQ\ RI WKH DFWXDORIILFHV
WKDWWKHSHUVRQKHOGRQDQRQVDODULHGEDVLVDWWKDWWLPH
 )RUWKHSXUSRVHVRIVXESDUDJUDSK  u
D DSHUVRQKROGVDQRIILFHRQDVDODULHGEDVLVDWDQ\SDUWLFXODUWLPHLI
DW WKDW WLPH WKH SHUVRQpV VHUYLFH LQ WKH RIILFH LV UHPXQHUDWHG E\
SD\PHQWRIDVDODU\DQG
E DSHUVRQKROGVDQRIILFHRQDQRQVDODULHGEDVLVDWDQ\SDUWLFXODUWLPH
LIDWWKDWWLPHWKHSHUVRQpVVHUYLFHLQWKHRIILFHu

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7ULEXQDOVWUDQVLWLRQDOSURYLVLRQ
3DUWu-XGJHVDQGRWKHUPHPEHUVRI)LUVW7LHUDQG8SSHU7ULEXQDOVUHWLUHPHQWGDWHV

L
LL
LLL



LVUHPXQHUDWHGE\WKHSD\PHQWRIIHHV
LVUHPXQHUDWHGE\WKHSD\PHQWRIDVXSSOHPHQWWRWKHVDODU\
SD\DEOHWRKLPLQUHVSHFWRIKLVVHUYLFHLQDQRWKHURIILFHRU
LVXQUHPXQHUDWHG

5HWLUHPHQWIURP)LUVWWLHUDQG8SSHU7ULEXQDOVDSSOLFDWLRQRISDUDJUDSKVWR


3DUDJUDSKVWRDSSO\ZKHUHDSHUVRQKROGVDUHOHYDQWMXGLFLDORIILFH

5HWLUHPHQWODWHUWKDQDJHLQFHUWDLQFDVHVZKHUHRIILFHSUHYLRXVO\KHOGLQDQRWKHUWULEXQDO


 6XEMHFWWRSDUDJUDSK   SHUVRQVZKRKHOGFHUWDLQMXGLFLDORIILFHVRQWK
0DUFK   VXESDUDJUDSKV   DQG   DSSO\ ZKHUH WKH SHUVRQ KDV D
SHUVRQDOUHWLUHPHQWGDWHXQGHUHLWKHURUERWKRISDUDJUDSKVDQG
 ,QVXESDUDJUDSKV  DQG  DQGSDUDJUDSK  DQG  u
D LI WKH SHUVRQ KDV D SHUVRQDO UHWLUHPHQW GDWH XQGHU MXVW RQH RI
SDUDJUDSKVDQGRUKDVWKHVDPHSHUVRQDOUHWLUHPHQWGDWHXQGHU
HDFKRIWKRVHSDUDJUDSKVqWKHVSHFLDOGDWHrPHDQVWKDWGDWH
E LI WKH SHUVRQ KDV D SHUVRQDO UHWLUHPHQW GDWH XQGHU HDFK RI WKRVH
SDUDJUDSKV DQG WKRVHGDWHV DUHGLIIHUHQWqWKH VSHFLDO GDWHr PHDQV
WKHODWHURIWKRVHGDWHV
 6XEVHFWLRQ  RIVHFWLRQRIWKH$FWVKDOOKDYHHIIHFW VXEMHFWWRWKH
IROORZLQJSURYLVLRQVRIWKDWVHFWLRQ DVLILWSURYLGHGIRUWKHSHUVRQWRYDFDWH
WKHUHOHYDQWMXGLFLDORIILFHRQWKHVSHFLDOGDWH
 7KH VSHFLDO GDWH LV WR EH WDNHQ IRU WKH SXUSRVHV RI WKDW VHFWLRQ WR EH WKH
FRPSXOVRU\ UHWLUHPHQW GDWH IRUWKH UHOHYDQW MXGLFLDO RIILFHLQ WKH SHUVRQpV
FDVH

&DVHVZKHUHUHWLUHPHQWIURPH[LVWLQJRIILFHZRXOGEHDIWHUDJH


 6XESDUDJUDSKV   DQG   DSSO\ ZKHUH LPPHGLDWHO\ EHIRUH WKH UHOHYDQW
GD\WKHSHUVRQu
D KHOGDTXDOLI\LQJRIILFHDQG
E ZDVUHTXLUHGWRYDFDWHWKHTXDOLI\LQJRIILFHRQDGD\ODWHUWKDQWKH
GD\RQZKLFKKHDWWDLQVWKHDJHRI
 7KHSHUVRQpVSHUVRQDOUHWLUHPHQWGDWHXQGHUWKLVSDUDJUDSKLVWKHODWHUGD\
PHQWLRQHGLQVXESDUDJUDSK  E VXEMHFWWRVXESDUDJUDSK  
 ,Iu
D

WKHUH DUH WZRRU PRUHTXDOLI\LQJ RIILFHV HDFK RIZKLFKLV RQH WKDW
LPPHGLDWHO\EHIRUHWKHUHOHYDQWGD\WKHSHUVRQu
L KHOGDQG
LL ZDVUHTXLUHGWRYDFDWHRQDGD\ODWHUWKDQWKHGD\RQZKLFK
KHDWWDLQVWKHDJHRIDQG
E WKHODWHUGD\PHQWLRQHGLQSDUDJUDSK D LL LVQRWWKHVDPHIRUHDFK
RIWKRVHRIILFHV
WKHSHUVRQpVSHUVRQDOUHWLUHPHQWGDWHXQGHUWKLVSDUDJUDSKLVWKHODWHVW RU
ODWHU RIWKRVHODWHUGD\V



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7ULEXQDOVWUDQVLWLRQDOSURYLVLRQ
3DUWu-XGJHVDQGRWKHUPHPEHUVRI)LUVW7LHUDQG8SSHU7ULEXQDOVUHWLUHPHQWGDWHV

&DVHVZKHUHQRUHTXLUHPHQWWRUHWLUHIURPH[LVWLQJRIILFH


 6XESDUDJUDSK  DSSOLHVZKHUHu
D LPPHGLDWHO\ EHIRUH WKH UHOHYDQW GD\ WKH SHUVRQ KHOG RQ DQ
XQOLPLWHGEDVLVDTXDOLI\LQJRIILFHRUWZRRUPRUHTXDOLI\LQJRIILFHV
DQG
E WKHUHOHYDQWGD\IDOOVDIWHUWKHGD\RQZKLFKWKHSHUVRQDWWDLQVWKH
DJHRI
 7KHSHUVRQpVSHUVRQDOUHWLUHPHQWGDWHXQGHUWKLVSDUDJUDSKLVWKHODVWGD\
RIWKHPRQWKVEHJLQQLQJZLWKWKHGD\DIWHUWKHUHOHYDQWGD\
 )RUWKHSXUSRVHVRIWKLVSDUDJUDSKDSHUVRQKROGVDQRIILFHRQDQXQOLPLWHG
EDVLVDWDSDUWLFXODUWLPHLIDWWKDWWLPHKHLVQRWUHTXLUHGWRYDFDWHWKHRIILFH
DWDQ\SDUWLFXODUODWHUWLPH

,QWHUDFWLRQEHWZHHQUXOHVXQGHUSDUDJUDSKDQGUXOHVXQGHU6FKHGXOHWRWKH$FWLQ
FDVHVZKHUHRIILFHKHOGRQWK0DUFK


 ,Iu
D

VXESDUDJUDSK   RI SDUDJUDSK  RI 6FKHGXOH  WR WKH  $FW
WUDQVLWLRQDOSURYLVLRQZKHUHSHUVRQKHOGVDODULHGUHOHYDQWRIILFHRQ
WK0DUFK KDVHIIHFWLQUHODWLRQWRUHWLUHPHQWIURPWKHUHOHYDQW
MXGLFLDORIILFHLQWKHSHUVRQpVFDVHDQG
E WKH GDWH WKDW IRU WKH SXUSRVHV RI WKDW SDUDJUDSK LV WKH SHUVRQpV
SRWHQWLDO UHWLUHPHQW GDWH E\ UHIHUHQFH WR KLV SUHFRPPHQFHPHQW
RIILFH qWKHUHWLUHPHQWGDWHSUHVHUYHGLQr LVWKHVDPHDVRUODWHU
WKDQWKHVSHFLDOGDWH
SDUDJUDSK  DQG  GRQRWDSSO\

 ,I WKH VSHFLDO GDWH LV ODWHU WKDQ WKH UHWLUHPHQW GDWH SUHVHUYHG LQ 
SDUDJUDSK   E  RI 6FKHGXOH  WR WKH  $FW GRHV QRW KDYH HIIHFW LQ
UHODWLRQWRWKHUHOHYDQWMXGLFLDORIILFHLQWKHSHUVRQpVFDVH
 $FFRUGLQJO\ LQ SDUDJUDSK  RI 6FKHGXOH  WR WKH  $FW DIWHU VXE
SDUDJUDSK  LQVHUWu


q  3DUDJUDSK  KDVHIIHFWVXEMHFWWRSDUDJUDSK  RI6FKHGXOHWR
WKH 7ULEXQDOV &RXUWV DQG (QIRUFHPHQW $FW  FHUWDLQ FDVHV
ZKHUH WKH SRVWFRPPHQFHPHQW RIILFH LV WKDW RI MXGJH RU RWKHU
PHPEHURIWKH)LUVWWLHU7ULEXQDORUWKH8SSHU7ULEXQDO r

(OLJLELOLW\IRUDSSRLQWPHQWDIWHUKDYLQJDWWDLQHGDJHRI


 6XESDUDJUDSK  DSSOLHVLQUHVSHFWRIDSHUVRQRQHDFKGD\WKDWu
D LVRULVODWHUWKDQWKHGD\RQZKLFKWKHSHUVRQDWWDLQVWKHDJHRI
E LVDGD\RQZKLFKWKHSHUVRQKROGVDTXDOLI\LQJRIILFHDQG
F LVHDUOLHUWKDQWKHGD\RQZKLFKWKHSHUVRQLVUHTXLUHGWRYDFDWHWKH
TXDOLI\LQJRIILFH
 6XESDUDJUDSK  DOVRDSSOLHVLQUHVSHFWRIDSHUVRQRQHDFKGD\WKDWu
D LVRULVODWHUWKDQWKHGD\RQZKLFKWKHSHUVRQDWWDLQVWKHDJHRI
DQG
E LV D GD\ RQ ZKLFK WKH SHUVRQ KROGV RQ DQ XQOLPLWHG EDVLV D
TXDOLI\LQJRIILFH

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7ULEXQDOVWUDQVLWLRQDOSURYLVLRQ
3DUWu-XGJHVDQGRWKHUPHPEHUVRI)LUVW7LHUDQG8SSHU7ULEXQDOVUHWLUHPHQWGDWHV



 :KHUHWKLVVXESDUDJUDSKDSSOLHVLQUHVSHFWRIDSHUVRQRQDGD\WKHIDFW
WKDW WKH SHUVRQ KDV DWWDLQHG WKH DJH RI  VKDOO QRW E\ LWVHOI  UHQGHU KLP
LQHOLJLEOH IRU DSSRLQWPHQW RU UHDSSRLQWPHQW  RQ WKDW GD\ WR D UHOHYDQW
MXGLFLDORIILFH
 )RUWKHSXUSRVHVRIWKLVSDUDJUDSKDSHUVRQKROGVDQRIILFHRQDQXQOLPLWHG
EDVLVDWDSDUWLFXODUWLPHLIDWWKDWWLPHKHLVQRWUHTXLUHGWRYDFDWHWKHRIILFH
DWDQ\SDUWLFXODUODWHUWLPH
3$57
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)RUWKHSXUSRVHVRIWKLV3DUWRIWKLV6FKHGXOHu
D qQHZRIILFHrPHDQVWKHRIILFHRIMXGJHRURWKHUPHPEHURIWKH)LUVW
WLHU7ULEXQDORU8SSHU7ULEXQDODSSRLQWHGXQGHUSDUDJUDSK  RU
  RI6FKHGXOHRU
E DSHUVRQKROGVDQRIILFHqRQDVDODULHGEDVLVrLIDQGVRORQJDVDQGWR
WKHH[WHQWWKDWu
L WKHSHUVRQpVVHUYLFHLQWKHRIILFHLVUHPXQHUDWHGE\SD\PHQW
RIDVDODU\DQG
LL WKH VDODU\ LV QRW VXEMHFW WR WHUPV ZKLFK SUHFOXGH ULJKWV WR
SHQVLRQVDQGRWKHUEHQHILWVDFFUXLQJE\UHIHUHQFHWRLW
F DSHUVRQVKDOOEHUHJDUGHGDVKROGLQJqTXDOLI\LQJMXGLFLDORIILFHrDW
DQ\WLPHZKHQKHKROGVRQDVDODULHGEDVLVDQ\RQHRUPRUHRIWKH
RIILFHVVSHFLILHGLQ6FKHGXOHWRWKH$FWDQGDQ\UHIHUHQFHWRD
qTXDOLI\LQJMXGLFLDORIILFHrLVDUHIHUHQFHWRDQ\RIILFHVSHFLILHGLQWKDW
6FKHGXOHLILWLVKHOGRQDVDODULHGEDVLV
G qWKH$FWrPHDQVWKH-XGLFLDO3HQVLRQVDQG5HWLUHPHQW$FW
F  

5LJKWWRRSWLQWR3DUWRIWKH$FWZKHUHTXDOLI\LQJMXGLFLDORIILFHQRWSUHYLRXVO\KHOG


 6XESDUDJUDSKV  DQG  DSSO\ZKHUHu
D D SHUVRQ EHFRPHV DV D UHVXOW RI SURYLVLRQ XQGHU VHFWLRQ    WKH
KROGHURIDQHZRIILFH
E EHIRUHWKDWWKHSHUVRQKDVQHYHUKHOGTXDOLI\LQJMXGLFLDORIILFHDQG
F WKHSHUVRQRQEHFRPLQJWKHKROGHURIWKHQHZRIILFHKROGVWKHQHZ
RIILFHRQDVDODULHGEDVLV
 6HFWLRQ  D RIWKH$FW 3DUWRIWKH$FWDSSOLHVWRDSHUVRQZKR
ILUVW KROGV TXDOLI\LQJ MXGLFLDO RIILFH RQ RU DIWHU VW 0DUFK   GRHV QRW
KDYHHIIHFWLQUHODWLRQWRWKHSHUVRQ
 7KHSHUVRQLVHQWLWOHGVXEMHFWWRSDUDJUDSKWRHOHFWIRU3DUWRIWKH
$FW MXGLFLDOSHQVLRQV WRDSSO\WRKLP
 3DUWRIWKH$FWDSSOLHVWRDSHUVRQZKRPDNHVDQHOHFWLRQXQGHUVXE
SDUDJUDSK  



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7ULEXQDOVWUDQVLWLRQDOSURYLVLRQ
3DUWu-XGJHVDQGRWKHUPHPEHUVRI)LUVW7LHUDQG8SSHU7ULEXQDOVSHQVLRQVZKHUHRIILFHDFTXLUHGXQGHUVHFWLRQ
 

 6XESDUDJUDSK  LVVXEMHFWWRVHFWLRQV  DQGRIWKH $FW ZKHUH
SHUVRQKDVRSWHGRXWRI3DUWRIWKH$FWWKHQH[FHSWDVSURYLGHGE\
VHFWLRQRIWKDW$FWWKDW3DUWGRHVQRWDSSO\WRWKHSHUVRQ 
(OHFWLRQXQGHUSDUDJUDSK  IRUSHQVLRQXQGHU3DUWRIWKH$FW


 ,QWKLVSDUDJUDSKqRSWLQHOHFWLRQrPHDQVDQHOHFWLRQXQGHUSDUDJUDSK  
 $Q RSWLQ HOHFWLRQ PD\ EH PDGH RQO\ LQ VXFK FLUFXPVWDQFHV ZLWKLQ VXFK
WLPH DQG LQ VXFK PDQQHU DV WKH /RUG &KDQFHOORU PD\ E\ UHJXODWLRQV
SUHVFULEH
 $QRSWLQHOHFWLRQLVLUUHYRFDEOH
 5HJXODWLRQVXQGHU VXESDUDJUDSK  PD\ SHUPLWWKHPDNLQJ RIDQRSWLQ
HOHFWLRQ HYHQ WKRXJK WKH SHUVRQ LQ UHVSHFW RI ZKRP WKH RSWLQ HOHFWLRQ LV
PDGHu
D KDV FHDVHG ZKHWKHU E\ YLUWXH RI G\LQJ RU RWKHUZLVH  WR KROG WKH
RIILFHPHQWLRQHGLQSDUDJUDSK  D RU
E KDV FHDVHG WR KROG WKDW RIILFH RQ D VDODULHG EDVLV ZLWKRXW KDYLQJ
FHDVHGWRKROGWKDWRIILFH
 :KHUHUHJXODWLRQVXQGHUVXESDUDJUDSK  SHUPLWWKHPDNLQJRIDQRSWLQ
HOHFWLRQLQUHVSHFWRIDSHUVRQZKRKDVGLHGWKHULJKWWRPDNHWKDWHOHFWLRQ
LVH[HUFLVDEOHE\WKHSHUVRQpVSHUVRQDOUHSUHVHQWDWLYHV
 7KH/RUG&KDQFHOORUPD\E\UHJXODWLRQVSURYLGHIRUDSHUVRQLQUHVSHFWRI
ZKRPDQRSWLQHOHFWLRQLVPDGHWREHWUHDWHGIRUVXFKSXUSRVHVDVPD\EH
SUHVFULEHGE\WKHUHJXODWLRQVDVLIWKHSHUVRQKDGDWVXFKWLPHVDVPD\EH
SUHVFULEHGE\WKHUHJXODWLRQVEHHQDSHUVRQWRZKRP3DUWRIWKH$FW
DSSOLHV
 $QRSWLQHOHFWLRQPD\QRWEHPDGHLQUHVSHFWRIDSHUVRQDWDQ\WLPHZKHQ
DQHOHFWLRQPDGHXQGHUVHFWLRQRIWKH$FW HOHFWLRQWRRSWRXWRI3DUW
RIWKH$FW LVLQIRUFHLQUHVSHFWRIWKHSHUVRQ

&RQWLQXDWLRQRIH[LVWLQJSXEOLFVHUYLFHSHQVLRQDUUDQJHPHQWVLQFHUWDLQFDVHV


 6XESDUDJUDSK  DSSOLHVLIu
D D SHUVRQ DV D UHVXOW RI SURYLVLRQ XQGHU VHFWLRQ    EHFRPHV WKH
KROGHURIDQHZRIILFH
E HLWKHUu
L WKHSHUVRQKHOGTXDOLI\LQJMXGLFLDORIILFHLPPHGLDWHO\EHIRUH
VW0DUFKRU
LL EHIRUHEHFRPLQJWKHKROGHURIWKHQHZRIILFHWKHSHUVRQKDV
QHYHUKHOGTXDOLI\LQJMXGLFLDORIILFH
F LPPHGLDWHO\ EHIRUH WKH SHUVRQ EHFRPHV WKH KROGHU RI WKH QHZ
RIILFHu
L WKHSHUVRQKROGVDQRIILFHZLWKLQSDUDJUDSK D  E RU F RI
VHFWLRQ   WKHqROGRIILFHr DQG
LL WKH SHUVRQpV VHUYLFH LQ WKH ROG RIILFH LV VXEMHFW WR D SXEOLF
VHUYLFHSHQVLRQVFKHPH
G WKHSHUVRQRQEHFRPLQJWKHKROGHURIWKHQHZRIILFHKROGVWKHQHZ
RIILFHRQDVDODULHGEDVLVDQG

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO

6FKHGXOHu7ULEXQDOVWUDQVLWLRQDOSURYLVLRQ
3DUWu-XGJHVDQGRWKHUPHPEHUVRI)LUVW7LHUDQG8SSHU7ULEXQDOVSHQVLRQVZKHUHRIILFHDFTXLUHGXQGHUVHFWLRQ
 

H

LPPHGLDWHO\DIWHUWKHSHUVRQEHFRPHVWKHKROGHURIWKHQHZRIILFH
WKHSHUVRQu
L LVQRWDSHUVRQWRZKRP3DUWRIWKH$FWDSSOLHVDQG
LL LVQRWDSHUVRQWRZKRPWKDW3DUWZRXOGDSSO\EXWIRUVHFWLRQ
RIWKDW$FW

 7KH SHUVRQpV VHUYLFH LQ WKH QHZ RIILFH VR IDU DV LW LV VHUYLFH GXULQJ WKH
FRQWLQXLW\SHULRGu
D VKDOOEHVXEMHFWWRWKDWSXEOLFVHUYLFHSHQVLRQVFKHPHDQG
E VKDOOEHVXEMHFWWRWKDWVFKHPHLQDZD\WKDWFRUUHVSRQGVWRWKHZD\
LQ ZKLFK WKH SHUVRQpV VHUYLFH LQ WKH ROG RIILFH ZDV VXEMHFW WR WKDW
VFKHPH
 ,QVXESDUDJUDSK  qWKHFRQWLQXLW\SHULRGrPHDQVWKHSHULRGu
D WKDWEHJLQVZKHQWKHSHUVRQEHFRPHVWKHKROGHURIWKHQHZRIILFHRQ
DVDODULHGEDVLVDQG
E WKDWHQGVZLWKZKLFKHYHURIWKHIROORZLQJILUVWKDSSHQVDIWHUWKDWu
L WKHSHUVRQpVFHDVLQJWRKROGWKHQHZRIILFH
LL WKHSHUVRQpVFHDVLQJWRKROGWKHQHZRIILFHRQDVDODULHGEDVLV
ZLWKRXWFHDVLQJWRKROGWKHQHZRIILFH
LLL WKHSHUVRQpVEHFRPLQJDSHUVRQWRZKRP3DUWRIWKH
$FWDSSOLHVDQG
LY WKHSHUVRQpVEHFRPLQJDSHUVRQWRZKRP3DUWRIWKH
$FWZRXOGDSSO\EXWIRUVHFWLRQRIWKDW$FW
 )RUWKHSXUSRVHVRIVXESDUDJUDSK  F LL WKHSHUVRQpVVHUYLFHLQWKHROG
RIILFHLVQRWWREHWUHDWHGDVVXEMHFWWRDSXEOLFVHUYLFHSHQVLRQVFKHPHDWD
WLPH ZKHQ WKH VFKHPH GRHV QRW DSSO\ WR KLP DV D UHVXOW RI KLV KDYLQJ
H[HUFLVHGDULJKWWRHOHFWIRUWKHVFKHPHQRWWRDSSO\WRKLP
 $ SXEOLF VHUYLFH SHQVLRQ VFKHPH ZKLFK DSDUW IURP VXESDUDJUDSK  
ZRXOGQRWEHDMXGLFLDOSHQVLRQVFKHPHIRUWKHSXUSRVHVRIWKH$FWGRHV
QRW EHFRPH D MXGLFLDO SHQVLRQVFKHPH IRU WKRVH SXUSRVHV LI LW LVRQO\ DV D
UHVXOW RI VXESDUDJUDSK   WKDW SHQVLRQV DQG RWKHU EHQHILWV DUH SD\DEOH
XQGHUWKHVFKHPHLQUHVSHFWRIVHUYLFHLQTXDOLI\LQJMXGLFLDORIILFH
 ,QWKLVSDUDJUDSKqSXEOLFVHUYLFHSHQVLRQVFKHPHrPHDQVDQ\SXEOLFVHUYLFH
SHQVLRQVFKHPHDVGHILQHGLQu
D VHFWLRQRIWKH3HQVLRQ6FKHPHV$FW F  RU
E VHFWLRQRIWKH3HQVLRQ6FKHPHV 1RUWKHUQ,UHODQG $FW F  
3$57
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7KH-XGLFLDO3HQVLRQVDQG5HWLUHPHQW$FW F  LVDPHQGHGDVIROORZV
 6HFWLRQ DSSOLFDWLRQRI3DUWMXGLFLDOSHQVLRQV LVDPHQGHGDVIROORZV
 ,Q VXEVHFWLRQ   SHUVRQV WR ZKRP 3DUW  RI WKH  $FW DSSOLHV  DIWHU
SDUDJUDSK G LQVHUWqDQG
H WR DQ\ SHUVRQ DSSRLQWHG WR D TXDOLI\LQJ MXGLFLDO RIILFH LQ
FLUFXPVWDQFHVIDOOLQJZLWKLQVXEVHFWLRQ $ EHORZr
 ,Q VXEVHFWLRQ   DIWHU qEXW WKLV VXEVHFWLRQ LV VXEMHFW WR WKH IROORZLQJ
SURYLVLRQVRIWKLV$FWrLQVHUWqDQGWR3DUWRI6FKHGXOHRIWKH7ULEXQDOV



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7ULEXQDOVWUDQVLWLRQDOSURYLVLRQ
3DUWu$PHQGPHQWVWRWKH-XGLFLDO3HQVLRQVDQG5HWLUHPHQW$FW

&RXUWVDQG(QIRUFHPHQW$FW WUDQVLWLRQDODUUDQJHPHQWVIRUSHQVLRQVRI
FHUWDLQ MXGJHV DQG RWKHU PHPEHUV RI WKH )LUVWWLHU 7ULEXQDO DQG 8SSHU
7ULEXQDO r
 $IWHUVXEVHFWLRQ  LQVHUWu
q $

7KHFLUFXPVWDQFHVRIDSHUVRQpVDSSRLQWPHQWWRDTXDOLI\LQJMXGLFLDO
RIILFH qWKHVXEVHTXHQWRIILFHr IDOOZLWKLQWKLVVXEVHFWLRQLIu
D WKH SHUVRQ LPPHGLDWHO\ EHIRUH EHLQJ DSSRLQWHG WR WKH
VXEVHTXHQW RIILFH KROGV DQ RIILFH ZLWKLQ VXEVHFWLRQ %
EHORZ qWKHUHSODFHPHQWWULEXQDORIILFHr 
E WKH SHUVRQ EHFDPH WKH KROGHU RI WKH UHSODFHPHQW WULEXQDO
RIILFH DV D UHVXOW RI SURYLVLRQ XQGHU VHFWLRQ    RI WKH
7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FW
F WKHSHUVRQKHOGWKHUHSODFHPHQWWULEXQDORIILFHRQDVDODULHG
EDVLV IURP ZKHQ KH EHFDPH LWV KROGHU XQWLO LPPHGLDWHO\
EHIRUHEHLQJDSSRLQWHGWRWKHVXEVHTXHQWRIILFHDQG
G WKH SHUVRQ EHIRUH EHFRPLQJ WKH KROGHU RI WKH UHSODFHPHQW
WULEXQDORIILFHKDGQHYHUKHOGTXDOLI\LQJMXGLFLDORIILFH

%

7KHRIILFHVZLWKLQWKLVVXEVHFWLRQDUHu
D WKHRIILFHRIMXGJHRURWKHUPHPEHURIWKH)LUVWWLHU7ULEXQDO
DSSRLQWHGXQGHUSDUDJUDSK  RU  RI6FKHGXOHWRWKH
7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FWDQG
E WKH RIILFH RI MXGJH RU RWKHU PHPEHU RI WKH 8SSHU 7ULEXQDO
DSSRLQWHGXQGHUSDUDJUDSK  RU  RI6FKHGXOHWRWKDW
$FWr



,QVHFWLRQ   FRQWULEXWLRQWRZDUGVFRVWRIVXUYLYLQJVSRXVHpVVXUYLYLQJ
FLYLO SDUWQHUpV DQG VXUYLYLQJ FKLOGUHQpV SHQVLRQ  IRU qRU G  DERYHr
VXEVWLWXWH q G  RU H  DERYH RU LQ WKH FDVH RI SHUVRQV WR ZKRP WKLV 3DUW
DSSOLHVE\YLUWXHRISDUDJUDSK  RI6FKHGXOHWRWKH7ULEXQDOV&RXUWV
DQG(QIRUFHPHQW$FWr



 ,QVHFWLRQ   WUDQVIHURIDFFUXHGEHQHILWVXQGHUMXGLFLDOSHQVLRQVFKHPHV
LQ FHUWDLQ FDVHV ZKHUH SHUVRQ KHOG TXDOLI\LQJ MXGLFLDO RIILFH EHIRUH VW
0DUFK u
D IRUqRU G rVXEVWLWXWHq G RU H r
E DIWHUqRIVHFWLRQ  DERYHrLQVHUWqRUE\YLUWXHRISDUDJUDSK  RI
6FKHGXOHWRWKH7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FWrDQG
F RPLW SDUDJUDSK E  ZKLFK LV VXSHUVHGHG E\ WKH QHZ VHFWLRQ %
LQVHUWHGE\WKLV3DUWRIWKLV6FKHGXOH 
 ,Q WKH VLGHQRWH WR VHFWLRQ  IRU WKH ZRUGV DIWHU q7UDQVIHU RI ULJKWVr
VXEVWLWXWHqXQGHUMXGLFLDOSHQVLRQVFKHPHVr



$IWHUVHFWLRQLQVHUWu
q$ 7UDQVIHURIULJKWVXQGHURWKHUSXEOLFVHUYLFHSHQVLRQVFKHPHV


:KHUHWKLV3DUWu
D EHJLQVRQRUDIWHUWKHGD\RQZKLFKWKLVVHFWLRQFRPHVLQWR
IRUFHWRDSSO\WRDSHUVRQE\YLUWXHRIVHFWLRQ  G DERYH
RU
E EHJLQVWRDSSO\WRDSHUVRQu
L E\YLUWXHRIVHFWLRQ  H DERYHRU

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7ULEXQDOVWUDQVLWLRQDOSURYLVLRQ
3DUWu$PHQGPHQWVWRWKH-XGLFLDO3HQVLRQVDQG5HWLUHPHQW$FW



LL

E\ YLUWXH RI SDUDJUDSK    RI 6FKHGXOH  WR WKH
7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FW
DQ\UHOHYDQWSXEOLFVHUYLFHSHQVLRQULJKWVRIKLVVKDOOEHWUDQVIHUUHG
WRWKHVFKHPHFRQVWLWXWHGE\WKLV3DUW


:KHUHDSHUVRQpVULJKWVXQGHUDSXEOLFVHUYLFHSHQVLRQVFKHPHDUH
WUDQVIHUUHGXQGHUVXEVHFWLRQ  DERYHu
D WKDWVFKHPHVKDOOQRORQJHUKDYHHIIHFWLQUHODWLRQWRKLPDQG
E QRSHQVLRQRUOXPSVXPXQGHUWKHVFKHPHVKDOOEHSDLGWRRU
LQUHVSHFWRIKLP



5HJXODWLRQVPD\PDNHSURYLVLRQu
D IRU FDOFXODWLQJ ZKHWKHU E\ DFWXDULDO DVVHVVPHQW RU
RWKHUZLVH WKH DPRXQW RU YDOXH RI WKH ULJKWV WUDQVIHUUHG
XQGHUVXEVHFWLRQ  DERYHDQG
E SUHVFULELQJWKHPDQQHULQZKLFKWKRVHULJKWVDUHWREHJLYHQ
HIIHFWXQGHUWKLV3DUW



:LWKRXWSUHMXGLFHWRWKHJHQHUDOLW\RISDUDJUDSK E RIVXEVHFWLRQ 
DERYH UHJXODWLRQV XQGHU WKDW SDUDJUDSK PD\ SURYLGH IRU ULJKWV
WUDQVIHUUHGXQGHUVXEVHFWLRQ  DERYHWREHJLYHQHIIHFWE\FUHGLWLQJ
WKHSHUVRQLQTXHVWLRQZLWKVXFKVHUYLFHRQRUDIWHUWKHGD\RQZKLFK
WKLV3DUWILUVWDSSOLHVWRWKHSHUVRQDVPD\EHSUHVFULEHG



)RUWKHSXUSRVHVRIWKLVVHFWLRQDSHUVRQVpVqUHOHYDQWSXEOLFVHUYLFH
SHQVLRQULJKWVrDUHWKHSHUVRQpVDFFUXHGULJKWVWREHQHILWXQGHUDQ\
SXEOLFVHUYLFHSHQVLRQVFKHPHEXWWKLVLVVXEMHFWWRVXEVHFWLRQV  WR
 EHORZ



$ SHUVRQpV ULJKWV XQGHU D SXEOLF VHUYLFH SHQVLRQ VFKHPH DUH QRW
qUHOHYDQW SXEOLF VHUYLFH SHQVLRQ ULJKWVr LI WKH VFKHPH LV D MXGLFLDO
SHQVLRQVFKHPHRWKHUWKDQu
D WKHSULQFLSDOFLYLOVHUYLFHSHQVLRQVFKHPHRU
E WKHSULQFLSDOFLYLOVHUYLFHSHQVLRQVFKHPHIRUWKHFLYLOVHUYLFH
RI1RUWKHUQ,UHODQG



$SHUVRQpVULJKWVu
D XQGHUWKHSULQFLSDOFLYLOVHUYLFHSHQVLRQVFKHPHRU
E XQGHUWKHSULQFLSDOFLYLOVHUYLFHSHQVLRQVFKHPHIRUWKHFLYLO
VHUYLFHRI1RUWKHUQ,UHODQG
DUHQRWqUHOHYDQWSXEOLFVHUYLFHSHQVLRQULJKWVrLIWKH\DUHWUDQVIHUUHG
XQGHUVHFWLRQDERYH



$ SHUVRQpV ULJKWV XQGHU D SXEOLF VHUYLFH SHQVLRQ VFKHPH DUH QRW
qUHOHYDQWSXEOLF VHUYLFH SHQVLRQULJKWVr XQOHVVDW OHDVW VRPHRIKLV
VHUYLFH ZKLFK ZDV VXEMHFW WR WKH VFKHPH ZDV TXDOLI\LQJ WULEXQDO
VHUYLFHDQGLQWKDWHYHQWDOORIKLVULJKWVXQGHUWKHVFKHPHVKDOOEH
UHJDUGHGDVUHOHYDQWSXEOLFVHUYLFHSHQVLRQULJKWV



,QWKLVVHFWLRQu
qSUHVFULEHrPHDQVSUHVFULEHLQUHJXODWLRQV
qSXEOLF VHUYLFH SHQVLRQ VFKHPHr PHDQV DQ\ SXEOLF VHUYLFH
SHQVLRQVFKHPHDVGHILQHGLQu
D VHFWLRQRIWKH3HQVLRQ6FKHPHV$FWRU



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7ULEXQDOVWUDQVLWLRQDOSURYLVLRQ
3DUWu$PHQGPHQWVWRWKH-XGLFLDO3HQVLRQVDQG5HWLUHPHQW$FW

E

VHFWLRQRIWKH3HQVLRQ6FKHPHV 1RUWKHUQ,UHODQG
$FW
qTXDOLI\LQJWULEXQDOVHUYLFHrPHDQVu
D VHUYLFHDVRUDVDPHPEHURIDWULEXQDOVSHFLILHGLQD
OLVW LQ 6FKHGXOH  WR WKH 7ULEXQDOV &RXUWV DQG
(QIRUFHPHQW$FWWKDWKDVHIIHFWIRUWKHSXUSRVHV
RIVHFWLRQ RIWKDW$FWRU
E VHUYLFH DV DQ DXWKRULVHG GHFLVLRQPDNHU IRU D
WULEXQDOZLWKLQWKHPHDQLQJJLYHQE\VHFWLRQ  RI
WKDW$FW
qUHJXODWLRQVrPHDQVUHJXODWLRQVPDGHE\WKH/RUG&KDQFHOORU
ZLWKWKHFRQFXUUHQFHRIWKH7UHDVXU\
%

5DWHRISHQVLRQHWFZKHUHULJKWVWUDQVIHUUHGXQGHUVHFWLRQRU$
(QWLWOHPHQW WR DQG WKH UDWH RU DPRXQW RI DQ\ MXGLFLDO SHQVLRQ RU
GHULYDWLYHEHQHILWSD\DEOHXQGHUWKLV3DUWWRRULQUHVSHFWRIDSHUVRQ
ZKRVHULJKWVDUHWUDQVIHUUHGXQGHUVHFWLRQRU$DERYHVKDOOEH
GHWHUPLQHGE\UHIHUHQFHWRu
D DQ\ULJKWVRIKLVWKDWDUHWUDQVIHUUHGXQGHUVHFWLRQDERYH
E DQ\ULJKWVRIKLVWKDWDUHWUDQVIHUUHGXQGHUVHFWLRQ$DERYH
DQG
F KLVVHUYLFHLQTXDOLI\LQJMXGLFLDORIILFHRQRUDIWHUWKHGD\RQ
ZKLFKWKLV3DUWILUVWDSSOLHVWRKLPr



,Q VHFWLRQ  ZKLFK SURYLGHV WKDW 6FKHGXOH  GRHV QRW DSSO\ WR WUDQVIHUV
XQGHUVHFWLRQ DIWHUqVHFWLRQrLQVHUWqRU$r

6&+('8/(

6HFWLRQ
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 3DUDJUDSK $ RI WKH 6FKHGXOH WR WKH :DU 3HQVLRQV $GPLQLVWUDWLYH
3URYLVLRQV  $FW  F   OHJDOO\ TXDOLILHG PHPEHU RI 3HQVLRQV $SSHDO
7ULEXQDOV LVDPHQGHGDVIROORZV
 )RUSDUDJUDSK D VXEVWLWXWHu
q D DSHUVRQZKRVDWLVILHVWKHMXGLFLDODSSRLQWPHQWHOLJLELOLW\
FRQGLWLRQRQD\HDUEDVLVr
 ,QSDUDJUDSKV E DQG F IRUqrVXEVWLWXWHqr



 6HFWLRQRIWKH/RQGRQ%XLOGLQJ$FWV $PHQGPHQW $FW F [FYLL LV
DPHQGHGDVIROORZV
 ,QVXEVHFWLRQ  E  WULEXQDORIDSSHDO/RUG&KDQFHOORUpVQRPLQHH IRUWKH
ZRUGVIURPqDSHUVRQZKRKDVrWRWKHHQGVXEVWLWXWHqSHUVRQZKRu
L LV D VROLFLWRU RI WKH 6HQLRU &RXUWV RI (QJODQG DQG
:DOHV
LL LVDEDUULVWHULQ(QJODQGDQG:DOHVRU

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu$PHQGPHQWVUHODWLQJWRMXGLFLDODSSRLQWPHQWV
3DUWu$PHQGPHQWV

LLL



KDVDTXDOLILFDWLRQWKDWLVVSHFLILHGXQGHUVXEVHFWLRQ
 RIWKLVVHFWLRQr

 $IWHUVXEVHFWLRQ  LQVHUWu



q

7KH /RUG &KDQFHOORU PD\ E\ RUGHU VSHFLI\ D TXDOLILFDWLRQ IRU WKH
SXUSRVHVRISDUDJUDSK E RIVXEVHFWLRQ  RIWKLVVHFWLRQ



6XEVHFWLRQV   WR     DQG   RI VHFWLRQ  RI WKH 7ULEXQDOV
&RXUWV DQG (QIRUFHPHQW $FW  FRQWHQWV RI DQG SURFHGXUH IRU
RUGHUVXQGHUVXEVHFWLRQ  RIWKDWVHFWLRQDQGFHVVDWLRQRIHIIHFWRI
VXFK RUGHUV  VKDOO DSSO\ IRU WKH SXUSRVHV RI VXEVHFWLRQ   RI WKLV
VHFWLRQ DV WKH\ DSSO\ IRU WKH SXUSRVHV RI VXEVHFWLRQ   RI WKDW
VHFWLRQ



)RUWKHSXUSRVHVRISDUDJUDSK E RIVXEVHFWLRQ  RIWKLVVHFWLRQD
SHUVRQVKDOOEHWDNHQQRWWREHDVROLFLWRURUDEDUULVWHURUQRWWRKDYH
DTXDOLILFDWLRQVSHFLILHGXQGHUVXEVHFWLRQ  RIWKLVVHFWLRQLI DVD
UHVXOWRIGLVFLSOLQDU\SURFHHGLQJVKHLVSUHYHQWHGIURPSUDFWLVLQJDV
DVROLFLWRURU DVWKHFDVHPD\EH DVDEDUULVWHURUDVDKROGHURIWKH
VSHFLILHGTXDOLILFDWLRQr

 3DUDJUDSK$  RIWKH6FKHGXOHWRWKH3HQVLRQV$SSHDO7ULEXQDOV$FW
F   OHJDOO\TXDOLILHGPHPEHUVRI3HQVLRQV$SSHDO7ULEXQDOV LVDPHQGHG
DVIROORZV
 )RUSDUDJUDSK D VXEVWLWXWHu
q D KH VDWLVILHV WKH MXGLFLDODSSRLQWPHQW HOLJLELOLW\ FRQGLWLRQ
RQD\HDUEDVLVr
 ,QSDUDJUDSKV E DQG F IRUqVHYHQrVXEVWLWXWHqILYHr



,QSDUDJUDSK  RI6FKHGXOHWRWKH$JULFXOWXUH$FW FKDLUPDQRI
DJULFXOWXUDOODQGWULEXQDO IRUWKHZRUGVIURPqSHUVRQrWRWKHHQGVXEVWLWXWH
qSHUVRQZKRVDWLVILHVWKHMXGLFLDODSSRLQWPHQWHOLJLELOLW\FRQGLWLRQRQD
\HDUEDVLVr



 6HFWLRQ  RIWKH/DQGV7ULEXQDO$FW F   3UHVLGHQWDQGPHPEHUV
RI/DQGV7ULEXQDO LVDPHQGHGDVIROORZV
 )RUSDUDJUDSK E VXEVWLWXWHu
q E VDWLVILHVWKHMXGLFLDODSSRLQWPHQWHOLJLELOLW\FRQGLWLRQRQD
\HDUEDVLVRUr
 ,QSDUDJUDSK F DQGLQWKHZRUGVDIWHUWKDWSDUDJUDSKIRUqrVXEVWLWXWHqr



 7KH&RXUWV0DUWLDO $SSHDOV $FW F  LVDPHQGHGDVIROORZV
 ,QVHFWLRQ   -XGJH$GYRFDWHRI+HU0DMHVW\pV)OHHW u
D IRUSDUDJUDSK D VXEVWLWXWHu
q D D SHUVRQ ZKR VDWLVILHV WKH MXGLFLDODSSRLQWPHQW
HOLJLELOLW\FRQGLWLRQRQD\HDUEDVLVrDQG
E LQ SDUDJUDSKV E  DQG F  IRU qr LQ HDFK SODFH ZKHUH LW RFFXUV
VXEVWLWXWHqr
 ,QVHFWLRQ   -XGJH$GYRFDWH*HQHUDO u
D IRUSDUDJUDSK D VXEVWLWXWHu
q D D SHUVRQ ZKR VDWLVILHV WKH MXGLFLDODSSRLQWPHQW
HOLJLELOLW\FRQGLWLRQRQD\HDUEDVLVrDQG



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu$PHQGPHQWVUHODWLQJWRMXGLFLDODSSRLQWPHQWV
3DUWu$PHQGPHQWV

E

LQ SDUDJUDSKV E  DQG F  IRU qr LQ HDFK SODFH ZKHUH LW RFFXUV
VXEVWLWXWHqr

 ,QVHFWLRQ   9LFH-XGJH$GYRFDWH*HQHUDODQGDVVLVWDQWV u
D IRUSDUDJUDSK D VXEVWLWXWHu
q D D SHUVRQ ZKR VDWLVILHV WKH MXGLFLDODSSRLQWPHQW
HOLJLELOLW\FRQGLWLRQRQD\HDUEDVLVrDQG
E LQ SDUDJUDSKV E  DQG F  IRU qr LQ HDFK SODFH ZKHUH LW RFFXUV
VXEVWLWXWHqr


 7KH$UP\$FW 

 (OL] F  LVDPHQGHGDVIROORZV

 ,QVHFWLRQ%   MXGJHDGYRFDWHV IRUSDUDJUDSK D VXEVWLWXWHu
q D D SHUVRQ ZKR VDWLVILHV WKH MXGLFLDODSSRLQWPHQW HOLJLELOLW\
FRQGLWLRQRQD\HDUEDVLVr
 ,Q VHFWLRQ %   TXDOLILHG RIILFHUV LQ ILHOG JHQHUDO FRXUWVPDUWLDO  IRU
SDUDJUDSK D VXEVWLWXWHu
q D D SHUVRQ ZKR LV D EDUULVWHU RU VROLFLWRU LQ (QJODQG DQG
:DOHVr


 7KH$LU)RUFH$FW 

 (OL] F  LVDPHQGHGDVIROORZV

 ,QVHFWLRQ%   MXGJHDGYRFDWHV IRUSDUDJUDSK D VXEVWLWXWHu
q D D SHUVRQ ZKR VDWLVILHV WKH MXGLFLDODSSRLQWPHQW HOLJLELOLW\
FRQGLWLRQRQD\HDUEDVLVr
 ,Q VHFWLRQ %   TXDOLILHG RIILFHUV LQ ILHOG JHQHUDO FRXUWVPDUWLDO  IRU
SDUDJUDSK D VXEVWLWXWHu
q D D SHUVRQ ZKR LV D EDUULVWHU RU VROLFLWRU LQ (QJODQG DQG
:DOHVr


,QVHFWLRQ%  RIWKH1DYDO'LVFLSOLQH$FW F   MXGJHDGYRFDWHV 
IRUSDUDJUDSK D VXEVWLWXWHu
q D D SHUVRQ ZKR VDWLVILHV WKH MXGLFLDODSSRLQWPHQW HOLJLELOLW\
FRQGLWLRQRQD\HDUEDVLVr



,Q VHFWLRQ    RI WKH &LW\ RI /RQGRQ &RXUWV  $FW  F LY  &RPPRQ
6HUMHDQW  IRU WKH ZRUGV IURP qKH KDV D  \HDUr WR WKH HQG VXEVWLWXWH qKH
VDWLVILHVWKHMXGLFLDODSSRLQWPHQWHOLJLELOLW\FRQGLWLRQRQD\HDUEDVLVr



,QVHFWLRQ  D RIWKH&RPPRQV5HJLVWUDWLRQ$FW F   &RPPRQV
&RPPLVVLRQHUV  IRU WKH ZRUGV IURP qSHUVRQVr WR qr VXEVWLWXWH
qSHUVRQVZKRVDWLVI\WKHMXGLFLDODSSRLQWPHQWHOLJLELOLW\FRQGLWLRQ RQ D 
\HDUEDVLVr



 6HFWLRQ    RI WKH 7D[HV 0DQDJHPHQW $FW 
&RPPLVVLRQHUV LVDPHQGHGDVIROORZV

F  

6SHFLDO

 )RUSDUDJUDSK D VXEVWLWXWHu
q D KHVDWLVILHVWKHMXGLFLDODSSRLQWPHQWHOLJLELOLW\FRQGLWLRQRQD
\HDUEDVLVr
 ,QSDUDJUDSKV E DQG F IRUqrVXEVWLWXWHqr


 7KH&RXUWV$FW F  LVDPHQGHGDVIROORZV

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu$PHQGPHQWVUHODWLQJWRMXGLFLDODSSRLQWPHQWV
3DUWu$PHQGPHQWV



 ,QVHFWLRQ   &LUFXLWMXGJHV IRUSDUDJUDSK D VXEVWLWXWHu
q D KHVDWLVILHVWKHMXGLFLDODSSRLQWPHQWHOLJLELOLW\FRQGLWLRQRQD
\HDUEDVLVr
 ,QVHFWLRQ   UHFRUGHUV IRUWKHZRUGVIURPqKHKDVD\HDUrWRWKHHQG
VXEVWLWXWHqKHVDWLVILHVWKHMXGLFLDODSSRLQWPHQWHOLJLELOLW\FRQGLWLRQRQD
\HDUEDVLVr
 ,QVHFWLRQ  E  DVVLVWDQWUHFRUGHUV IRUWKHZRUGVIURPqDQ\SHUVRQZKR
KDVD\HDUrWRWKHHQGVXEVWLWXWHqDQ\SHUVRQZKRVDWLVILHVWKHMXGLFLDO
DSSRLQWPHQWHOLJLELOLW\FRQGLWLRQRQD\HDUEDVLVr


 3DUDJUDSK   D  RI 6FKHGXOH  WR WKH 0LVXVH RI 'UXJV $FW  F 
WULEXQDOFKDLUPHQ LVDPHQGHGDVIROORZV
 )RUVXESDUDJUDSK L VXEVWLWXWHu
q L D SHUVRQ ZKR VDWLVILHV WKH MXGLFLDODSSRLQWPHQW
HOLJLELOLW\FRQGLWLRQRQD\HDUEDVLVr
 ,QVXESDUDJUDSKV LL DQG LLL IRUqrVXEVWLWXWHqr



 3DUDJUDSK  D RI6FKHGXOHWRWKH,QGXVWU\$FW F   SUHVLGHQWV
RIDUELWUDWLRQWULEXQDOV LVDPHQGHGDVIROORZV
 )RUVXESDUDJUDSK L VXEVWLWXWHu
q L D SHUVRQ ZKR VDWLVILHV WKH MXGLFLDODSSRLQWPHQW
HOLJLELOLW\FRQGLWLRQRQD\HDUEDVLVRUr
 ,QVXESDUDJUDSK LL IRUqrVXEVWLWXWHqr



 6HFWLRQ  RI WKH $LUFUDIW DQG 6KLSEXLOGLQJ ,QGXVWULHV $FW  F 
$LUFUDIW DQG6KLSEXLOGLQJ,QGXVWULHV$UELWUDWLRQ7ULEXQDO LV DPHQGHG DV
IROORZV
 )RUVXEVHFWLRQ  D L VXEVWLWXWHu
q L D SHUVRQ ZKR VDWLVILHV WKH MXGLFLDODSSRLQWPHQW
HOLJLELOLW\FRQGLWLRQRQD\HDUEDVLVRUr
 ,QVXEVHFWLRQ  D LL DQGLQWKHVXEVHFWLRQ  D ZKLFKLVVXEVWLWXWHGE\
VXEVHFWLRQ  IRUqrVXEVWLWXWHqr



 6FKHGXOH$WRWKH1DWLRQDO+HDOWK6HUYLFH$FW F  LVDPHQGHGDV
IROORZV
 )RUSDUDJUDSK 3UHVLGHQWDQG'HSXW\3UHVLGHQWRI)DPLO\+HDOWK6HUYLFHV
$SSHDO$XWKRULW\ VXEVWLWXWHu
q

 $ SHUVRQ LV HOLJLEOH WR EH DSSRLQWHG DV WKH 3UHVLGHQW RQO\ LI KH
VDWLVILHVWKHMXGLFLDODSSRLQWPHQWHOLJLELOLW\FRQGLWLRQRQD\HDU
EDVLV
 $SHUVRQLVHOLJLEOHWREHDSSRLQWHGDVD'HSXW\3UHVLGHQWRQO\LI
KH VDWLVILHV WKH MXGLFLDODSSRLQWPHQW HOLJLELOLW\ FRQGLWLRQ RQ D 
\HDUEDVLVr

 ,Q SDUDJUDSK  RWKHU PHPEHUV  IRU qZLWK D  \HDU JHQHUDO TXDOLILFDWLRQ
FRQVWUXHG DV LQ SDUDJUDSK  r VXEVWLWXWH qZKR VDWLVI\ WKH MXGLFLDO
DSSRLQWPHQWHOLJLELOLW\FRQGLWLRQRQD\HDUEDVLVr



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu$PHQGPHQWVUHODWLQJWRMXGLFLDODSSRLQWPHQWV
3DUWu$PHQGPHQWV

 ,Q SDUDJUDSK  FRPSRVLWLRQ RI SDQHOV  IRU qPXVWr WR WKH HQG VXEVWLWXWH
qPXVW VDWLVI\ WKH MXGLFLDODSSRLQWPHQW HOLJLELOLW\ FRQGLWLRQ RQ D \HDU
EDVLVr


 7KH6XSUHPH&RXUW$FW F  LVDPHQGHGDVIROORZV
 ,QVHFWLRQ   /RUG-XVWLFHRI$SSHDODQGSXLVQHMXGJHRI+LJK&RXUW LQ
SDUDJUDSKV E DQG F IRUVXESDUDJUDSK L VXEVWLWXWHu
q L KH VDWLVILHV WKH MXGLFLDODSSRLQWPHQW HOLJLELOLW\
FRQGLWLRQRQD\HDUEDVLVRUr
 )RU6FKHGXOH HOLJLELOLW\IRUDSSRLQWPHQWWRFHUWDLQRIILFHV VXEVWLWXWHu
q6&+('8/(
6HFWLRQVWR

/,672)2)),&(6,16(1,25&28576)25385326(62)3$57
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2IILFH

3HUVRQVTXDOLILHG

2IILFLDO6ROLFLWRU

$ SHUVRQ ZKR KDV D  \HDU
JHQHUDOTXDOLILFDWLRQ ZLWKLQWKH
PHDQLQJ RI VHFWLRQ  RI WKH
&RXUWV DQG /HJDO 6HUYLFHV $FW
 
3$57

2IILFH
0DVWHU
'LYLVLRQ

4XHHQpV

3HUVRQVTXDOLILHG
%HQFK

$ SHUVRQ ZKR VDWLVILHV WKH
MXGLFLDODSSRLQWPHQW HOLJLELOLW\
FRQGLWLRQRQD\HDUEDVLV

4XHHQpV
&RURQHU
DQG
$WWRUQH\ DQG 0DVWHU RI WKH
&URZQ 2IILFH DQG 5HJLVWUDU
RI&ULPLQDO$SSHDOV

$ SHUVRQ ZKR VDWLVILHV WKH
MXGLFLDODSSRLQWPHQW HOLJLELOLW\
FRQGLWLRQRQD\HDUEDVLV

$GPLUDOW\5HJLVWUDU

$ SHUVRQ ZKR VDWLVILHV WKH
MXGLFLDODSSRLQWPHQW HOLJLELOLW\
FRQGLWLRQRQD\HDUEDVLV

0DVWHU&KDQFHU\'LYLVLRQ

$ SHUVRQ ZKR VDWLVILHV WKH
MXGLFLDODSSRLQWPHQW HOLJLELOLW\
FRQGLWLRQRQD\HDUEDVLV

5HJLVWUDU LQ %DQNUXSWF\ RI
WKH+LJK&RXUW

$ SHUVRQ ZKR VDWLVILHV WKH
MXGLFLDODSSRLQWPHQW HOLJLELOLW\
FRQGLWLRQRQD\HDUEDVLV



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu$PHQGPHQWVUHODWLQJWRMXGLFLDODSSRLQWPHQWV
3DUWu$PHQGPHQWV

2IILFH

3HUVRQVTXDOLILHG

7D[LQJ 0DVWHU RI WKH 6HQLRU
&RXUWV

$ SHUVRQ ZKR VDWLVILHV WKH
MXGLFLDODSSRLQWPHQW HOLJLELOLW\
FRQGLWLRQRQD\HDUEDVLV

'LVWULFW MXGJH RI WKH
SULQFLSDO UHJLVWU\ RI WKH
)DPLO\'LYLVLRQ

 $ SHUVRQ ZKR VDWLVILHV WKH
MXGLFLDODSSRLQWPHQW
HOLJLELOLW\ FRQGLWLRQ RQ D
\HDUEDVLV
 $ GLVWULFW SUREDWH UHJLVWUDU
ZKRHLWKHUu
D LV RI DW OHDVW 
\HDUVpVWDQGLQJRU
E KDV GXULQJ VR
PXFK RI WKH  \HDUV
LPPHGLDWHO\ SUHFHGLQJ
KLV DSSRLQWPHQW DV KH
KDV QRW EHHQ D GLVWULFW
SUREDWH UHJLVWUDU VHUYHG
DV D FLYLO VHUYDQW LQ WKH
SULQFLSDO UHJLVWU\ RU D
GLVWULFWSUREDWHUHJLVWU\
 $ FLYLO VHUYDQW ZKR KDV
VHUYHGDWOHDVW\HDUVLQ
WKH SULQFLSDO UHJLVWU\ RU
D
GLVWULFW
SUREDWH
UHJLVWU\

3$57
2IILFH
'LVWULFWSUREDWHUHJLVWUDU

3HUVRQVTXDOLILHG
 $ SHUVRQ ZKR VDWLVILHV WKH
MXGLFLDODSSRLQWPHQW
HOLJLELOLW\ FRQGLWLRQ RQ D
\HDUEDVLV
 $ FLYLO VHUYDQW ZKR KDV
VHUYHGDWOHDVW\HDUVLQ
WKH SULQFLSDO UHJLVWU\ RI
WKH )DPLO\ 'LYLVLRQ RU D
GLVWULFWSUREDWHUHJLVWU\r

 3DUW  RI WKH 6FKHGXOH VXEVWLWXWHG E\VXESDUDJUDSK   RI WKLV SDUDJUDSK
VKDOO KDYH HIIHFWXQWLO WKH FRPLQJ LQWRIRUFH RI VHFWLRQ    RI WKH 0HQWDO
&DSDFLW\$FW F  DVLILWDOVRFRQWDLQHGWKHIROORZLQJHQWU\u
q0DVWHU RI WKH &RXUW RI
3URWHFWLRQ

$ SHUVRQ ZKR VDWLVILHV WKH
MXGLFLDODSSRLQWPHQW HOLJLELOLW\
FRQGLWLRQRQD\HDUEDVLVr



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu$PHQGPHQWVUHODWLQJWRMXGLFLDODSSRLQWPHQWV
3DUWu$PHQGPHQWV



,QVHFWLRQ  RIWKH5HSUHVHQWDWLRQRIWKH3HRSOH$FW F   HOHFWLRQ
FRXUW IRUSDUDJUDSK D VXEVWLWXWHu
q D XQOHVV KH VDWLVILHV WKH MXGLFLDODSSRLQWPHQW HOLJLELOLW\
FRQGLWLRQRQD\HDUEDVLVRUr



,QVHFWLRQRIWKH&RXQW\&RXUWV$FW F   GLVWULFWMXGJHVDQGGHSXW\
GLVWULFW MXGJHV  IRU WKH ZRUGV IURP qKH KDVr WR WKH HQG VXEVWLWXWH qKH
VDWLVILHVWKHMXGLFLDODSSRLQWPHQWHOLJLELOLW\FRQGLWLRQRQD\HDUEDVLVr



 3DUDJUDSKRI6FKHGXOHWRWKH5HVHUYH)RUFHV 6DIHJXDUGRI(PSOR\PHQW
$FW F   XPSLUHVDQGGHSXW\XPSLUHV LVDPHQGHGDVIROORZV
 )RUSDUDJUDSK D VXEVWLWXWHu
q D KH VDWLVILHV WKH MXGLFLDODSSRLQWPHQW HOLJLELOLW\ FRQGLWLRQ
RQD\HDUEDVLVr
 ,QSDUDJUDSKV E DQG F IRUqrVXEVWLWXWHqr



 3DUDJUDSKRI6FKHGXOHWRWKH7UDQVSRUW$FW F  LVDPHQGHGDV
IROORZV
 ,QVXESDUDJUDSK   SUHVLGHQWRI7UDQVSRUW7ULEXQDO u
D IRUSDUDJUDSK D VXEVWLWXWHu
q D D SHUVRQ ZKR VDWLVILHV WKH MXGLFLDODSSRLQWPHQW
HOLJLELOLW\FRQGLWLRQRQD\HDUEDVLVRUrDQG
E LQSDUDJUDSK E IRUqrVXEVWLWXWHqr
 ,QVXESDUDJUDSK $  FKDLUPHQ u
D IRUSDUDJUDSK D VXEVWLWXWHu
q D D SHUVRQ ZKR VDWLVILHV WKH MXGLFLDODSSRLQWPHQW
HOLJLELOLW\FRQGLWLRQRQD\HDUEDVLVRUrDQG
E LQSDUDJUDSK E IRUqrVXEVWLWXWHqr



 6HFWLRQ  RIWKH$QLPDOV 6FLHQWLILF3URFHGXUHV $FW F   SHUVRQ
DSSRLQWHGWRUHFHLYHUHSUHVHQWDWLRQV LVDPHQGHGDVIROORZV
 )RUSDUDJUDSK D VXEVWLWXWHu
q D D SHUVRQ ZKR VDWLVILHV WKH MXGLFLDODSSRLQWPHQW HOLJLELOLW\
FRQGLWLRQRQD\HDUEDVLVr
 ,QSDUDJUDSKV E DQG F IRUqrVXEVWLWXWHqr



 3DUDJUDSK  D RI6FKHGXOHWRWKH,QVROYHQF\$FW F   PHPEHUV
RI,QVROYHQF\3UDFWLWLRQHUV7ULEXQDO LVDPHQGHGDVIROORZV
 )RUVXESDUDJUDSK L VXEVWLWXWHu
q L VDWLVI\ WKH MXGLFLDODSSRLQWPHQW
FRQGLWLRQRQD\HDUEDVLVr

HOLJLELOLW\

 ,QVXESDUDJUDSK LL IRUqrVXEVWLWXWHqrr


 6HFWLRQ    RI WKH &RS\ULJKW 'HVLJQV DQG 3DWHQWV $FW  F 
FKDLUPDQ DQG GHSXW\ FKDLUPDQ RI &RS\ULJKW WULEXQDO  LV DPHQGHG DV
IROORZV
 )RUSDUDJUDSK D VXEVWLWXWHu
q D KHVDWLVILHVWKHMXGLFLDODSSRLQWPHQWHOLJLELOLW\FRQGLWLRQRQD
\HDUEDVLVr

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu$PHQGPHQWVUHODWLQJWRMXGLFLDODSSRLQWPHQWV
3DUWu$PHQGPHQWV



 ,QSDUDJUDSKV E DQG F IRUqrVXEVWLWXWHqr


,QVHFWLRQRIWKH&RXUWVDQG/HJDO6HUYLFHV$FW F   &RQYH\DQFLQJ
$SSHDO7ULEXQDOV IRUVXEVHFWLRQ  VXEVWLWXWHu
q



$SHUVRQLVHOLJLEOHIRUDSSRLQWPHQWDV&KDLUPDQRID7ULEXQDORQO\
LI KH VDWLVILHV WKH MXGLFLDODSSRLQWPHQW HOLJLELOLW\ FRQGLWLRQ RQ D 
\HDUEDVLVr

 7KH&KLOG6XSSRUW$FW F  LVDPHQGHGDVIROORZV
 ,QVHFWLRQ   &KLOG6XSSRUW&RPPLVVLRQHUV u
D IRUSDUDJUDSK D VXEVWLWXWHu
q D VDWLVI\ WKH MXGLFLDODSSRLQWPHQW HOLJLELOLW\ FRQGLWLRQ
RQD\HDUEDVLVRUrDQG
E LQSDUDJUDSK E IRUqrVXEVWLWXWHqr
 ,Q VHFWLRQ    &KLOG 6XSSRUW &RPPLVVLRQHUV IRU 1RUWKHUQ ,UHODQG  IRU
qrVXEVWLWXWHqr
 ,Q SDUDJUDSK   D  RI 6FKHGXOH  'HSXW\ &KLOG 6XSSRUW
&RPPLVVLRQHUV u
D IRU qKDYH D  \HDU JHQHUDO TXDOLILFDWLRQr VXEVWLWXWH qVDWLVI\ WKH
MXGLFLDODSSRLQWPHQWHOLJLELOLW\FRQGLWLRQRQD\HDUEDVLVrDQG
E IRUqrLQWKHVHFRQGSODFHZKHUHLWRFFXUVVXEVWLWXWHqr
 ,QSDUDJUDSK G L RI6FKHGXOH 'HSXW\&KLOG6XSSRUW&RPPLVVLRQHUV
IRU 1RUWKHUQ ,UHODQG  LQ WKH VXEVWLWXWHG SDUDJUDSK   D  IRU qr
VXEVWLWXWHqr



 6HFWLRQ    RI WKH )ULHQGO\ 6RFLHWLHV $FW  F   DGMXGLFDWRUV  LV
DPHQGHGDVIROORZV
 )RUSDUDJUDSK D VXEVWLWXWHu
q D VDWLVILHVWKHMXGLFLDODSSRLQWPHQWHOLJLELOLW\FRQGLWLRQRQD
\HDUEDVLVr
 ,QSDUDJUDSKV E DQG F IRUqVHYHQrVXEVWLWXWHqr



 6FKHGXOHWRWKH9DOXH$GGHG7D[$FW F  LVDPHQGHGDVIROORZV
 ,QSDUDJUDSK   3UHVLGHQWRI9$7DQGGXWLHVWULEXQDOV u
D IRUSDUDJUDSK D VXEVWLWXWHu
q D D SHUVRQ ZKR VDWLVILHV WKH MXGLFLDODSSRLQWPHQW
HOLJLELOLW\FRQGLWLRQRQD\HDUEDVLVrDQG
E LQSDUDJUDSKV E DQG F IRUqrVXEVWLWXWHqr
 ,QSDUDJUDSK   SDQHORIFKDLUPHQ u
D IRUSDUDJUDSK D VXEVWLWXWHu
q D D SHUVRQ ZKR VDWLVILHV WKH MXGLFLDODSSRLQWPHQW
HOLJLELOLW\FRQGLWLRQRQD\HDUEDVLVrDQG
E LQ SDUDJUDSK E  DQG LQ WKH ZRUGV DIWHU WKDW SDUDJUDSK IRU qr
VXEVWLWXWHqr



 6HFWLRQ    RI WKH 7UDGH 0DUNV $FW  F   SHUVRQV DSSRLQWHG WR
GHFLGHDSSHDOVIURPUHJLVWUDU LVDPHQGHGDVIROORZV



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu$PHQGPHQWVUHODWLQJWRMXGLFLDODSSRLQWPHQWV
3DUWu$PHQGPHQWV

 )RUSDUDJUDSK D VXEVWLWXWHu
q D KHVDWLVILHVWKHMXGLFLDODSSRLQWPHQWHOLJLELOLW\FRQGLWLRQRQD
\HDUEDVLVr
 ,QSDUDJUDSKV E DQG F IRUqrVXEVWLWXWHqr


 6HFWLRQV    DQG    RI WKH 0HUFKDQW 6KLSSLQJ $FW  F 
DUELWUDWRUV DUHDPHQGHGDVIROORZV
 )RUSDUDJUDSK D VXEVWLWXWHu
q D KHVDWLVILHVWKHMXGLFLDODSSRLQWPHQWHOLJLELOLW\FRQGLWLRQRQD
\HDUEDVLVr
 ,QSDUDJUDSKV E DQG F IRUqrVXEVWLWXWHqr



,Q SDUDJUDSK   D  RI 6FKHGXOH  WR WKH 3ROLFH $FW  F   OHJDOO\
TXDOLILHGPHPEHURI3ROLFH$SSHDOV7ULEXQDOV IRUWKHZRUGVIURPqKDYHD
VHYHQr WR qr VXEVWLWXWH qVDWLVI\ WKH MXGLFLDODSSRLQWPHQW HOLJLELOLW\
FRQGLWLRQRQD\HDUEDVLVr



,QVHFWLRQ  RIWKH(GXFDWLRQ$FW F   3UHVLGHQWDQGPHPEHUVRI
FKDLUPHQpVSDQHORI6SHFLDO(GXFDWLRQDO1HHGVDQG'LVDELOLW\7ULEXQDO IRU
WKH ZRUGV IURP qKDVr WR WKH HQG VXEVWLWXWH qVDWLVILHV WKH MXGLFLDO
DSSRLQWPHQWHOLJLELOLW\FRQGLWLRQRQD\HDUEDVLVr



 6FKHGXOHWRWKH3ODQW9DULHWLHV$FW F   3ODQW9DULHWLHVDQG6HHGV
7ULEXQDO LVDPHQGHGDVIROORZV
 ,QSDUDJUDSK   &KDLUPDQIRUSURFHHGLQJVLQ(QJODQGDQG:DOHV IRUWKH
ZRUGV IURPqKDVrWRWKHHQGVXEVWLWXWHqVDWLVILHV WKHMXGLFLDODSSRLQWPHQW
HOLJLELOLW\FRQGLWLRQRQD\HDUEDVLVr
 ,Q SDUDJUDSK    &KDLUPDQ IRU SURFHHGLQJV LQ 6FRWODQG  IRU qr
VXEVWLWXWH qr
 ,QSDUDJUDSK   &KDLUPDQIRUSURFHHGLQJVLQ1RUWKHUQ,UHODQG IRUqr
VXEVWLWXWHqr



 7KH6RFLDO6HFXULW\$FW F  LVDPHQGHGDVIROORZV
 ,QVHFWLRQ   3UHVLGHQWRIDSSHDOWULEXQDOV u
D IRUSDUDJUDSK D VXEVWLWXWHu
q D KH VDWLVILHV WKH MXGLFLDODSSRLQWPHQW HOLJLELOLW\
FRQGLWLRQRQD\HDUEDVLVRUrDQG
E LQSDUDJUDSK E IRUqrVXEVWLWXWHqr
 ,Q VHFWLRQ    FRQVWLWXWLRQ RI DSSHDO WULEXQDOV  IRU SDUDJUDSK D
VXEVWLWXWHu
q D EH D VROLFLWRU RI WKH 6HQLRU &RXUWV RI (QJODQG DQG :DOHV D
EDUULVWHULQ(QJODQGDQG:DOHVRUKDYHDTXDOLILFDWLRQWKDWLV
VSHFLILHGXQGHUVXEVHFWLRQ $ RUr
 ,QVHFWLRQDIWHUVXEVHFWLRQ  LQVHUWu
q $

7KH /RUG &KDQFHOORU PD\ E\ RUGHU VSHFLI\ D TXDOLILFDWLRQ IRU WKH
SXUSRVHVRIVXEVHFWLRQ  D DERYH

%

6XEVHFWLRQV   WR   RI VHFWLRQ  RI WKH 7ULEXQDOV &RXUWV DQG
(QIRUFHPHQW$FW FRQWHQWVRIRUGHUVXQGHUVXEVHFWLRQ  RIWKDW

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu$PHQGPHQWVUHODWLQJWRMXGLFLDODSSRLQWPHQWV
3DUWu$PHQGPHQWV



VHFWLRQ DQG FHVVDWLRQ RI HIIHFW RI VXFK RUGHUV  VKDOO DSSO\ IRU WKH
SXUSRVHVRIVXEVHFWLRQ $ DERYHDVWKH\DSSO\IRUWKHSXUSRVHVRI
VXEVHFWLRQ  RIWKDWVHFWLRQ
&

)RUWKHSXUSRVHVRIVXEVHFWLRQ  D DERYHDSHUVRQVKDOOEHWDNHQ
QRW WR EH D VROLFLWRU RU D EDUULVWHU RU QRW WR KDYH D TXDOLILFDWLRQ
VSHFLILHGXQGHUVXEVHFWLRQ $ DERYHLIDVDUHVXOWRIGLVFLSOLQDU\
SURFHHGLQJVKHLVSUHYHQWHGIURPSUDFWLVLQJDVDVROLFLWRURU DVWKH
FDVH PD\ EH  DV D EDUULVWHU RU DV D KROGHU RI WKH VSHFLILHG
TXDOLILFDWLRQr

 ,Q VHFWLRQ  SDUOLDPHQWDU\ FRQWURO RI UHJXODWLRQV  DIWHU VXEVHFWLRQ 
LQVHUWu
q

1RRUGHUVKDOOEHPDGHE\WKH/RUG&KDQFHOORUXQGHUVHFWLRQ $
DERYHXQOHVVDGUDIWRIWKHVWDWXWRU\LQVWUXPHQWFRQWDLQLQJWKHRUGHU
KDVEHHQODLGEHIRUH3DUOLDPHQWDQGEHHQDSSURYHGE\DUHVROXWLRQ
RIHDFK+RXVHRI3DUOLDPHQWr

 ,Q SDUDJUDSK    RI 6FKHGXOH  6RFLDO 6HFXULW\ &RPPLVVLRQHUV  IRU WKH
ZRUGV IURP qKDYHr WR qVWDQGLQJr VXEVWLWXWH qVDWLVI\ WKH MXGLFLDO
DSSRLQWPHQWHOLJLELOLW\FRQGLWLRQRQD\HDUEDVLVRUDGYRFDWHVRUVROLFLWRUV
LQ6FRWODQGRIDWOHDVW\HDUVpVWDQGLQJr
 ,QSDUDJUDSK  RIWKDW6FKHGXOH GHSXW\&RPPLVVLRQHUV u
D IRUSDUDJUDSK D VXEVWLWXWHu
q D D SHUVRQ ZKR VDWLVILHV WKH MXGLFLDODSSRLQWPHQW
HOLJLELOLW\FRQGLWLRQRQD\HDUEDVLVRUrDQG
E LQSDUDJUDSKV E DQG F IRUqrVXEVWLWXWHrr


 6HFWLRQ    RI WKH 'DWD 3URWHFWLRQ $FW  F   FKDLUPDQ DQG GHSXW\
FKDLUPHQRI,QIRUPDWLRQ7ULEXQDO LVDPHQGHGDVIROORZV
 )RUSDUDJUDSK D VXEVWLWXWHu
q D SHUVRQV ZKR VDWLVI\ WKH MXGLFLDODSSRLQWPHQW HOLJLELOLW\
FRQGLWLRQRQD\HDUEDVLVr
 ,QSDUDJUDSKV E DQG F IRUqrVXEVWLWXWHqr



,Q SDUDJUDSK    RI WKH 6FKHGXOH WR WKH 3URWHFWLRQ RI &KLOGUHQ $FW 
F   3UHVLGHQW DQG PHPEHUV RI FKDLUPHQpV SDQHO RI 7ULEXQDO  IRU WKH
ZRUGV IURPqKDVrWRWKHHQGVXEVWLWXWHqVDWLVILHV WKHMXGLFLDODSSRLQWPHQW
HOLJLELOLW\FRQGLWLRQRQD\HDUEDVLVr



 3DUDJUDSKRI6FKHGXOHWRWKH,PPLJUDWLRQDQG$V\OXP$FW F 
3UHVLGHQW DQG RWKHU PHPEHUV RI ,PPLJUDWLRQ 6HUYLFHV 7ULEXQDO  LV
DPHQGHGDVIROORZV
 )RUSDUDJUDSK D VXEVWLWXWHu
q D KH VDWLVILHV WKH MXGLFLDODSSRLQWPHQW HOLJLELOLW\ FRQGLWLRQ
RQD\HDUEDVLVr
 ,QSDUDJUDSKV E DQG F IRUqrVXEVWLWXWHqr



 3DUDJUDSK  RI6FKHGXOHWRWKH5HJXODWLRQRI,QYHVWLJDWRU\3RZHUV$FW
 F   PHPEHUVRIWULEXQDO LVDPHQGHGDVIROORZV



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu$PHQGPHQWVUHODWLQJWRMXGLFLDODSSRLQWPHQWV
3DUWu$PHQGPHQWV

 )RUSDUDJUDSK E VXEVWLWXWHu
q E DSHUVRQZKRVDWLVILHVWKHMXGLFLDODSSRLQWPHQWHOLJLELOLW\
FRQGLWLRQRQD\HDUEDVLVr
 ,QSDUDJUDSKV F DQG G IRUqWHQrVXEVWLWXWHqVHYHQr


 6FKHGXOHWRWKH)LQDQFLDO6HUYLFHVDQG0DUNHWV$FW F  LVDPHQGHG
DVIROORZV
 ,QSDUDJUDSK   3UHVLGHQWRI)LQDQFLDO6HUYLFHVDQG0DUNHWV7ULEXQDO u
D IRUSDUDJUDSK D VXEVWLWXWHu
q D VDWLVILHV WKH MXGLFLDODSSRLQWPHQW HOLJLELOLW\
FRQGLWLRQRQD\HDUEDVLVrDQG
E LQSDUDJUDSKV E DQG F L DQG LL IRUqWHQrVXEVWLWXWHqr
 ,QSDUDJUDSK   SDQHORIFKDLUPHQ u
D IRUSDUDJUDSK D VXEVWLWXWHu
q D KH VDWLVILHV WKH MXGLFLDODSSRLQWPHQW HOLJLELOLW\
FRQGLWLRQRQD\HDUEDVLVrDQG
E LQSDUDJUDSKV E DQG F L DQG LL IRUqVHYHQrVXEVWLWXWHqr



 7KH/DQG5HJLVWUDWLRQ$FW F  LVDPHQGHGDVIROORZV
 ,QVHFWLRQ   $GMXGLFDWRUWR+HU0DMHVW\pV/DQG5HJLVWU\ IRUWKHZRUGV
IURP qKDYHr WR WKH HQG VXEVWLWXWH qVDWLVI\ WKH MXGLFLDODSSRLQWPHQW
HOLJLELOLW\FRQGLWLRQRQD\HDUEDVLVr
 ,Q SDUDJUDSK    RI 6FKHGXOH  GHOHJDWLRQ E\ DGMXGLFDWRU RI QRQ
DGPLQLVWUDWLYH IXQFWLRQV WR VWDII  IRU WKH ZRUGV IURP qKDVr WR WKH HQG
VXEVWLWXWH qVDWLVILHV WKH MXGLFLDODSSRLQWPHQW HOLJLELOLW\ FRQGLWLRQ RQ D 
\HDUEDVLVr



 3DUDJUDSKRI6FKHGXOHWRWKH(QWHUSULVH$FW F  LVDPHQGHGDV
IROORZV
 ,QVXESDUDJUDSK   3UHVLGHQWRI&RPSHWLWLRQ$SSHDO7ULEXQDO u
D IRUSDUDJUDSK D VXEVWLWXWHu
q D KH VDWLVILHV WKH MXGLFLDODSSRLQWPHQW HOLJLELOLW\
FRQGLWLRQRQD\HDUEDVLVrDQG
E LQSDUDJUDSKV E DQG F IRUqrVXEVWLWXWHqr
 ,QVXESDUDJUDSK   FKDLUPHQ u
D IRUSDUDJUDSK D VXEVWLWXWHu
q D KH VDWLVILHV WKH MXGLFLDODSSRLQWPHQW HOLJLELOLW\
FRQGLWLRQRQD\HDUEDVLVrDQG
E LQSDUDJUDSKV E DQG F IRUqrVXEVWLWXWHqr



 3DUDJUDSK  RI6FKHGXOHWRWKH1DWLRQDOLW\,PPLJUDWLRQDQG$V\OXP
$FW F   PHPEHUVRI$V\OXPDQG,PPLJUDWLRQ7ULEXQDO LVDPHQGHG
DVIROORZV
 )RUSDUDJUDSK D VXEVWLWXWHu
q D VDWLVILHVWKHMXGLFLDODSSRLQWPHQWHOLJLELOLW\FRQGLWLRQRQD
\HDUEDVLVr
 ,QSDUDJUDSKV E DQG F IRUqVHYHQrVXEVWLWXWHqr

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu$PHQGPHQWVUHODWLQJWRMXGLFLDODSSRLQWPHQWV
3DUWu$PHQGPHQWV





 7KH&RXUWV$FW F  LVDPHQGHGDVIROORZV
 ,Q VHFWLRQ    'LVWULFW -XGJHV 0DJLVWUDWHVp &RXUWV  IRU qKDV D  \HDU
JHQHUDO TXDOLILFDWLRQr VXEVWLWXWH qVDWLVILHV WKH MXGLFLDODSSRLQWPHQW
HOLJLELOLW\FRQGLWLRQRQD\HDUEDVLVr
 ,QVHFWLRQ   'HSXW\'LVWULFW-XGJHV 0DJLVWUDWHVp&RXUWV IRUqKDVD
\HDU JHQHUDO TXDOLILFDWLRQr VXEVWLWXWH qVDWLVILHV WKH MXGLFLDODSSRLQWPHQW
HOLJLELOLW\FRQGLWLRQRQD\HDUEDVLVr



 3DUDJUDSK  RI6FKHGXOHWRWKH*HQGHU5HFRJQLWLRQ$FW F   OHJDO
PHPEHUVRI*HQGHU5HFRJQLWLRQ3DQHOV LVDPHQGHGDVIROORZV
 )RUSDUDJUDSK D VXEVWLWXWHu
q D DSHUVRQZKRVDWLVILHVWKHMXGLFLDODSSRLQWPHQWHOLJLELOLW\
FRQGLWLRQRQD\HDUEDVLVr
 ,QSDUDJUDSKV E DQG F IRUqVHYHQrVXEVWLWXWHqr





,QVHFWLRQ  D RIWKH7UDIILF0DQDJHPHQW$FW F   DGMXGLFDWRUV 
IRU WKH ZRUGV IURP qKDYHr WR WKH HQG VXEVWLWXWH qVDWLVI\ WKH MXGLFLDO
DSSRLQWPHQWHOLJLELOLW\FRQGLWLRQRQD\HDUEDVLVr
 6FKHGXOHWRWKH3HQVLRQV$FW F  LVDPHQGHGDVIROORZV
 ,QSDUDJUDSK   SDQHORIFKDLUPHQRI3HQVLRQV5HJXODWRU7ULEXQDO u
D IRUSDUDJUDSK D VXEVWLWXWHu
q D KH VDWLVILHV WKH MXGLFLDODSSRLQWPHQW HOLJLELOLW\
FRQGLWLRQRQD\HDUEDVLVrDQG
E LQSDUDJUDSKV E  F DQG G IRUqrVXEVWLWXWHqr
 ,QSDUDJUDSK   3UHVLGHQWRU'HSXW\3UHVLGHQW u
D IRUSDUDJUDSK D VXEVWLWXWHu
q D KH VDWLVILHV WKH MXGLFLDODSSRLQWPHQW HOLJLELOLW\
FRQGLWLRQRQD\HDUEDVLVrDQG
E LQSDUDJUDSKV E  F DQG G IRUqrVXEVWLWXWHqr



 6HFWLRQ  RI WKH &RQVWLWXWLRQDO 5HIRUP $FW  F   MXGJHV RI WKH
6XSUHPH&RXUW LVDPHQGHGDVIROORZV
 ,Q VXEVHFWLRQ   IRU SDUDJUDSK E  DQG WKH ZRUG qRUr LPPHGLDWHO\
SUHFHGLQJLWVXEVWLWXWHu
q E VDWLVILHGWKHMXGLFLDODSSRLQWPHQWHOLJLELOLW\FRQGLWLRQRQD
\HDUEDVLVRU
F EHHQ D TXDOLI\LQJ SUDFWLWLRQHU IRU D SHULRG RI DW OHDVW 
\HDUVr
 ,QVXEVHFWLRQ  RPLWSDUDJUDSK D 



 3DUDJUDSKRI6FKHGXOHWRWKH*DPEOLQJ$FW F   3UHVLGHQWDQG
PHPEHUVRI*DPEOLQJ$SSHDOV7ULEXQDO LVDPHQGHGDVIROORZV
 )RUSDUDJUDSK D VXEVWLWXWHu
q D KH VDWLVILHV WKH MXGLFLDODSSRLQWPHQW HOLJLELOLW\ FRQGLWLRQ
RQD\HDUEDVLVr
 ,QSDUDJUDSKV E DQG F IRUqVHYHQrVXEVWLWXWHqr



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu$PHQGPHQWVUHODWLQJWRMXGLFLDODSSRLQWPHQWV
3DUWu$PHQGPHQWVUHODWLQJWRHQDFWPHQWVDOUHDG\UHSHDOHG
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 7KLV 3DUW RI WKLV 6FKHGXOH FRQWDLQV DPHQGPHQWV RI HQDFWPHQWV WKDW KDYH
DOUHDG\EHHQUHSHDOHGE\SURYLVLRQVRIRWKHU$FWV
 ,QHDFKFDVHu
D WKHUHSHDOLQJSURYLVLRQLVVSHFLILHGLQUHODWLRQWRWKHHQDFWPHQWEHLQJ
DPHQGHGDQG
E WKHDPHQGPHQWKDVHIIHFWRQO\XQWLOWKHUHSHDOLQJSURYLVLRQLVIXOO\
FRPPHQFHGLQUHODWLRQWRWKHHQDFWPHQWDPHQGHG



 ,QVHFWLRQRIWKH$SSHOODWH-XULVGLFWLRQ$FW F   /RUGVRI$SSHDOLQ
2UGLQDU\ u
D IRUWKHZRUGVIURPqIRUQRWOHVVWKDQILIWHHQrWRWKHHQGRISDUDJUDSK
D VXEVWLWXWHu
q D D SHUVRQ ZKR VDWLVILHV WKH MXGLFLDODSSRLQWPHQW
HOLJLELOLW\FRQGLWLRQRQD\HDUEDVLVrDQG
E DWWKHEHJLQQLQJRIHDFKRISDUDJUDSKV E DQG F LQVHUWqIRUQRWOHVV
WKDQILIWHHQ\HDUVr
 ,QUHODWLRQWRWKHHQDFWPHQWUHIHUUHGWRLQVXESDUDJUDSK  WKHUHSHDOLQJ
SURYLVLRQ LV SDUDJUDSK  RI 6FKHGXOH  WR WKH &RQVWLWXWLRQDO 5HIRUP $FW
 F  



 ,Q VHFWLRQ   D  RI WKH %HWWLQJ *DPLQJ DQG /RWWHULHV $FW  F 
FKDLUPDQRI/HY\$SSHDO7ULEXQDO u
D IRUVXESDUDJUDSK L VXEVWLWXWHu
q L D SHUVRQ ZKR VDWLVILHV WKH MXGLFLDO
DSSRLQWPHQWHOLJLELOLW\FRQGLWLRQRQD\HDU
EDVLVRUrDQG
E LQVXESDUDJUDSK LL IRUqrVXEVWLWXWHqr
 ,QUHODWLRQWRWKHHQDFWPHQWUHIHUUHGWRLQVXESDUDJUDSK  WKHUHSHDOLQJ
SURYLVLRQLVVHFWLRQ  I RIWKH*DPEOLQJ$FW F  



 ,QVHFWLRQ  RIWKH5RDG7UDIILF$FW F   SDUNLQJDGMXGLFDWRU IRU
WKH ZRUGV IURP qKDYHr WR WKH HQG VXEVWLWXWH qVDWLVI\ WKH MXGLFLDO
DSSRLQWPHQWHOLJLELOLW\FRQGLWLRQRQD\HDUEDVLVr
 ,QUHODWLRQWRWKHHQDFWPHQWUHIHUUHGWRLQVXESDUDJUDSK  WKHUHSHDOLQJ
SURYLVLRQLV3DUWRI6FKHGXOHWRWKH7UDIILF0DQDJHPHQW$FW F  



 ,Q SDUDJUDSK    RI 6FKHGXOH  WR WKH 6FKRRO ,QVSHFWLRQV $FW  F 
FKDLUPHQ RI WULEXQDOV  IRU WKH ZRUGV IURP qKDYHr WR WKH HQG VXEVWLWXWH
qVDWLVI\WKHMXGLFLDODSSRLQWPHQWHOLJLELOLW\FRQGLWLRQRQD\HDUEDVLVr
 ,QUHODWLRQWRWKHHQDFWPHQWUHIHUUHGWRLQVXESDUDJUDSK  WKHUHSHDOLQJ
SURYLVLRQLVVHFWLRQRIWKH(GXFDWLRQ$FW F  



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7DNLQJFRQWURORIJRRGV
3DUWu,QWURGXFWRU\
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 8VLQJWKHSURFHGXUHLQWKLV6FKHGXOHWRUHFRYHUDVXPPHDQVWDNLQJFRQWURO
RI JRRGV DQG VHOOLQJ WKHP WR UHFRYHU WKDW VXP LQ DFFRUGDQFH ZLWK WKLV
6FKHGXOHDQGUHJXODWLRQVXQGHULW
 ,QWKLV6FKHGXOHDSRZHUWRXVHWKHSURFHGXUHWRUHFRYHUDSDUWLFXODUVXPLV
FDOOHGDQqHQIRUFHPHQWSRZHUr
 7KHIROORZLQJDSSO\LQUHODWLRQWRDQHQIRUFHPHQWSRZHU
 q'HEWrPHDQVWKHVXPUHFRYHUDEOH
 q'HEWRUrPHDQVWKHSHUVRQOLDEOHWRSD\WKHGHEWRULIWZRRUPRUHSHUVRQV
DUHMRLQWO\RUMRLQWO\DQGVHYHUDOO\OLDEOHDQ\RQHRUPRUHRIWKHP
 q&UHGLWRUrPHDQVWKHSHUVRQIRUZKRPWKHGHEWLVUHFRYHUDEOH

(QIRUFHPHQWDJHQWV


 ,Q WKLV 6FKHGXOH qHQIRUFHPHQW DJHQWr PHDQV DQ LQGLYLGXDO DXWKRULVHG E\
VHFWLRQ  WRDFWDVDQHQIRUFHPHQWDJHQW
 2QO\DQHQIRUFHPHQWDJHQWPD\WDNHFRQWURORIJRRGVDQGVHOOWKHPXQGHU
DQHQIRUFHPHQWSRZHU
 $Q HQIRUFHPHQW DJHQW LI KH LV QRW WKH SHUVRQ RQ ZKRP DQ HQIRUFHPHQW
SRZHU LV FRQIHUUHG PD\ DFW XQGHU WKH SRZHU RQO\ LI DXWKRULVHG E\ WKDW
SHUVRQ
 ,Q UHODWLRQ WR JRRGV WDNHQ FRQWURO RI E\ DQ HQIRUFHPHQW DJHQW XQGHU DQ
HQIRUFHPHQW SRZHU UHIHUHQFHV WR WKH HQIRUFHPHQW DJHQW DUH UHIHUHQFHV WR
DQ\ SHUVRQ IRU WKH WLPH EHLQJ DFWLQJ DV DQ HQIRUFHPHQW DJHQW XQGHU WKH
SRZHU

*HQHUDOLQWHUSUHWDWLRQ


 ,QWKLV6FKHGXOHu
qDPRXQWRXWVWDQGLQJrLVGHILQHGLQSDUDJUDSK  
qFRRZQHUrPHDQVDSHUVRQNQRZQE\WKHHQIRUFHPHQWDJHQWWRKDYH
DQLQWHUHVWLQJRRGVRIWKHGHEWRU
qFRQWUROr H[FHSW LQ SDUDJUDSK   D  PHDQV FRQWURO XQGHU DQ
HQIRUFHPHQWSRZHU
qFRQWUROOHGJRRGVrPHDQVJRRGVWDNHQFRQWURORIWKDWu
D KDYHQRWEHHQVROGRUDEDQGRQHG
E LI WKH\ KDYH EHHQ UHPRYHG KDYH QRW EHHQ UHWXUQHG WR WKH
GHEWRU XQOHVVVXEMHFWWRDFRQWUROOHGJRRGVDJUHHPHQW DQG
F LIWKH\DUHJRRGVRIDQRWKHUSHUVRQKDYHQRWEHHQUHWXUQHG
WRWKDWSHUVRQ



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7DNLQJFRQWURORIJRRGV
3DUWu,QWURGXFWRU\

qFRQWUROOHG JRRGV DJUHHPHQWr KDV WKH PHDQLQJ JLYHQ E\ SDUDJUDSK
  
qWKH FRXUWr XQOHVV RWKHUZLVH VWDWHG DQG VXEMHFW WR UXOHV RI FRXUW
PHDQVu
D WKH+LJK&RXUWLQUHODWLRQWRDQHQIRUFHPHQWSRZHUXQGHUD
ZULWRIWKH+LJK&RXUW
E DFRXQW\FRXUWLQUHODWLRQWRDQHQIRUFHPHQWSRZHUXQGHUD
ZDUUDQWLVVXHGE\DFRXQW\FRXUW
F LQDQ\RWKHUFDVHDPDJLVWUDWHVpFRXUW
qGLVSRVDOr DQG UHODWHG H[SUHVVLRQV LQ UHODWLRQ WR VHFXULWLHV DUH WR EH
UHDGLQDFFRUGDQFHZLWKSDUDJUDSK  
qH[HPSWJRRGVrPHDQVJRRGVWKDWUHJXODWLRQVH[HPSWE\GHVFULSWLRQ
RUFLUFXPVWDQFHVRUERWK
qJRRGVr ZLWKRXWOLPLWLQJWKDWH[SUHVVLRQ LQFOXGHVLQSDUWLFXODUu
D DQLPDOV
E PRQH\DQGVHFXULWLHV
qLQWHUHVWrPHDQVDEHQHILFLDOLQWHUHVW
qPRQH\rPHDQVPRQH\LQVWHUOLQJRUDQRWKHUFXUUHQF\
qSUHPLVHVrPHDQVDQ\SODFHDQGLQSDUWLFXODULQFOXGHVu
D DYHKLFOHYHVVHODLUFUDIWRUKRYHUFUDIW
E DWHQWRUPRYDEOHVWUXFWXUH
qVHFXULWLHVr PHDQV ELOOV RI H[FKDQJH SURPLVVRU\ QRWHV ERQGV
VSHFLDOWLHVDQGVHFXULWLHVIRUPRQH\
 5HIHUHQFHV LQ WKLV 6FKHGXOH WR JRRGV RI WKH GHEWRU RU DQRWKHU SHUVRQ DUH
UHIHUHQFHVWRJRRGVLQZKLFKWKHGHEWRURUWKDWSHUVRQKDVDQLQWHUHVW
3$57
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 )RUWKHSXUSRVHVRIDQ\HQIRUFHPHQWSRZHUWKHSURSHUW\LQDOOJRRGVRIWKH
GHEWRU H[FHSW H[HPSW JRRGV EHFRPHV ERXQG LQ DFFRUGDQFH ZLWK WKLV
SDUDJUDSK
 :KHUHWKHSRZHULVFRQIHUUHGE\DZULWLVVXHGIURPWKH+LJK&RXUWWKHZULW
ELQGV WKH SURSHUW\ LQ WKH JRRGV IURP WKH WLPH ZKHQ LW LV UHFHLYHG E\ WKH
SHUVRQZKRLVXQGHUDGXW\WRHQGRUVHLW
 :KHUHWKHSRZHULVFRQIHUUHGE\DZDUUDQWWRZKLFKVHFWLRQRIWKH&RXQW\
&RXUWV$FW F  RUVHFWLRQ=$RIWKH0DJLVWUDWHVp&RXUWV$FW
DSSOLHVWKHZDUUDQWELQGVWKHSURSHUW\LQWKHJRRGVIURPWKHWLPHZKHQLW
LV UHFHLYHG E\ WKH SHUVRQ ZKR LV XQGHU D GXW\ WR HQGRUVH LW XQGHU WKDW
VHFWLRQ
 :KHUH VXESDUDJUDSKV   DQG   GR QRW DSSO\ EXW QRWLFH LV JLYHQ WR WKH
GHEWRUXQGHUSDUDJUDSK  WKHQRWLFHELQGVWKHSURSHUW\LQWKHJRRGVIURP
WKHWLPHZKHQWKHQRWLFHLVJLYHQ

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7DNLQJFRQWURORIJRRGV
3DUWu7KHSURFHGXUH



(IIHFWRISURSHUW\LQJRRGVEHLQJERXQG


 $QDVVLJQPHQWRUWUDQVIHURIDQ\LQWHUHVWRIWKHGHEWRUpVLQJRRGVZKLOHWKH
SURSHUW\LQWKHPLVERXQGIRUWKHSXUSRVHVRIDQHQIRUFHPHQWSRZHUu
D LVVXEMHFWWRWKDWSRZHUDQG
E GRHVQRWDIIHFWWKHRSHUDWLRQRIWKLV6FKHGXOHLQUHODWLRQWRWKHJRRGV
H[FHSW DV SURYLGHG E\ SDUDJUDSK  DSSOLFDWLRQ WR DVVLJQHH RU
WUDQVIHUHH 
 6XESDUDJUDSK  GRHVQRWSUHMXGLFHWKHWLWOHWRDQ\RIWKHGHEWRUpVJRRGV
WKDWDSHUVRQDFTXLUHVu
D LQJRRGIDLWK
E IRUYDOXDEOHFRQVLGHUDWLRQDQG
F ZLWKRXWQRWLFH
 )RUWKHSXUSRVHVRIVXESDUDJUDSK  D DWKLQJLVWREHWUHDWHGDVGRQHLQ
JRRGIDLWKLILWLVLQIDFWGRQHKRQHVWO\ ZKHWKHULWLVGRQHQHJOLJHQWO\RUQRW 
 ,QVXESDUDJUDSK  F qQRWLFHrPHDQVu
D ZKHUHWKHSURSHUW\LQWKHJRRGVLVERXQGE\DZULWRUZDUUDQWQRWLFH
WKDW WKH ZULWRUZDUUDQW RU DQ\ RWKHU ZULWRU ZDUUDQW E\ YLUWXH RI
ZKLFK WKH JRRGV RI WKH GHEWRU PLJKW EH VHL]HG RU RWKHUZLVH WDNHQ
FRQWURORIKDGEHHQUHFHLYHGE\WKHSHUVRQZKRZDVXQGHUDGXW\WR
HQGRUVH LW DQG WKDW JRRGV UHPDLQHG OLDEOH WR EH WDNHQ FRQWURO RI
XQGHULW
E ZKHUHWKHSURSHUW\LQWKHJRRGVLVERXQGE\QRWLFHXQGHUSDUDJUDSK
  QRWLFHWKDW WKDWQRWLFHKDGEHHQJLYHQDQGWKDWJRRGVUHPDLQHG
OLDEOHWREHWDNHQFRQWURORIXQGHULW
 ,QVXESDUDJUDSK  D qHQGRUVHrLQUHODWLRQWRDZDUUDQWWRZKLFKVHFWLRQ
RIWKH&RXQW\&RXUWV$FW F  RUVHFWLRQ=$RIWKH0DJLVWUDWHVp
&RXUWV$FWDSSOLHVPHDQVHQGRUVHXQGHUWKDWVHFWLRQ

7LPHZKHQSURSHUW\FHDVHVWREHERXQG


 )RU WKH SXUSRVHV RI DQ\ HQIRUFHPHQW SRZHU WKH SURSHUW\ LQ JRRGV RI WKH
GHEWRUFHDVHVWREHERXQGLQDFFRUGDQFHZLWKWKLVSDUDJUDSK
 7KHSURSHUW\LQDQ\JRRGVFHDVHVWREHERXQGu
D ZKHQWKHJRRGVDUHVROG
E LQ WKH FDVH RI PRQH\ XVHG WR SD\ DQ\ RI WKH DPRXQW RXWVWDQGLQJ
ZKHQLWLVXVHG
 7KHSURSHUW\LQDOOJRRGVFHDVHVWREHERXQGZKHQDQ\RIWKHVHKDSSHQVu
D WKH DPRXQW RXWVWDQGLQJ LV SDLG RXW RI WKH SURFHHGV RI VDOH RU
RWKHUZLVH
E WKHLQVWUXPHQWXQGHUZKLFKWKHSRZHULVH[HUFLVDEOHFHDVHVWRKDYH
HIIHFW
F WKHSRZHUFHDVHVWREHH[HUFLVDEOHIRUDQ\RWKHUUHDVRQ

1RWLFHRIHQIRUFHPHQW


 $QHQIRUFHPHQWDJHQWPD\QRWWDNHFRQWURORIJRRGVXQOHVVWKHGHEWRUKDV
EHHQJLYHQQRWLFH



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7DNLQJFRQWURORIJRRGV
3DUWu7KHSURFHGXUH

 5HJXODWLRQVPXVWVWDWHu
D WKHPLQLPXPSHULRGRIQRWLFH
E WKHIRUPRIWKHQRWLFH
F ZKDWLWPXVWFRQWDLQ
G KRZLWPXVWEHJLYHQ
H ZKRPXVWJLYHLW
 7KH HQIRUFHPHQW DJHQWPXVWNHHS D UHFRUG RI WKH WLPH ZKHQ WKHQRWLFH LV
JLYHQ
 ,IUHJXODWLRQVDXWKRULVHLWWKHFRXUWPD\RUGHULQSUHVFULEHGFLUFXPVWDQFHV
WKDWWKHQRWLFHJLYHQPD\EHOHVVWKDQWKHPLQLPXPSHULRG
 7KHRUGHUPD\EHVXEMHFWWRFRQGLWLRQV
7LPHOLPLWIRUWDNLQJFRQWURO


 $Q HQIRUFHPHQW DJHQW PD\ QRW WDNH FRQWURO RI JRRGV DIWHU WKH SUHVFULEHG
SHULRG
 7KH SHULRG PD\ EH SUHVFULEHG E\ UHIHUHQFH WR WKH GDWH RI QRWLFH RI
HQIRUFHPHQWRURIDQ\ZULWRUZDUUDQWFRQIHUULQJWKHHQIRUFHPHQWSRZHURU
DQ\RWKHUGDWH
 5HJXODWLRQVPD\SURYLGHIRUWKHSHULRGWREHH[WHQGHGRUIXUWKHUH[WHQGHG
E\WKHFRXUWLQDFFRUGDQFHZLWKWKHUHJXODWLRQV

*RRGVZKLFKPD\EHWDNHQ


$QHQIRUFHPHQWDJHQWPD\WDNHFRQWURORIJRRGVRQO\LIWKH\DUHu
D RQSUHPLVHVWKDWKHKDVSRZHUWRHQWHUXQGHUWKLV6FKHGXOHRU
E RQDKLJKZD\



$QHQIRUFHPHQWDJHQWPD\WDNHFRQWURORIJRRGVRQO\LIWKH\DUHJRRGVRI
WKHGHEWRU



 6XEMHFWWRSDUDJUDSKVDQGDQHQIRUFHPHQWDJHQWu
D PD\WDNHFRQWURORIJRRGVDQ\ZKHUHLQ(QJODQGDQG:DOHV
E PD\WDNHFRQWURORIDQ\JRRGVWKDWDUHQRWH[HPSW
 5HJXODWLRQV PD\ DXWKRULVH KLP WR WDNH FRQWURO RI H[HPSW JRRGV LQ
SUHVFULEHG FLUFXPVWDQFHV LI KH SURYLGHV WKH GHEWRU ZLWK UHSODFHPHQWV LQ
DFFRUGDQFHZLWKWKHUHJXODWLRQV

9DOXHRIJRRGVWDNHQ


 8QOHVV VXESDUDJUDSK   DSSOLHV DQ HQIRUFHPHQW DJHQW PD\ QRW WDNH
FRQWURORIJRRGVZKRVHDJJUHJDWHYDOXHLVPRUHWKDQu
D WKHDPRXQWRXWVWDQGLQJDQG
E DQDPRXQWLQUHVSHFWRIIXWXUHFRVWVFDOFXODWHGLQDFFRUGDQFHZLWK
UHJXODWLRQV
 $Q HQIRUFHPHQW DJHQW PD\ WDNH FRQWURO RI JRRGV RI KLJKHU YDOXH RQ
SUHPLVHV RU RQ D KLJKZD\ RQO\ WR WKH H[WHQW QHFHVVDU\ LI WKHUH DUH QRW
HQRXJKJRRGVRIDORZHUYDOXHZLWKLQDUHDVRQDEOHGLVWDQFHu
D RQDKLJKZD\RU

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7DNLQJFRQWURORIJRRGV
3DUWu7KHSURFHGXUH

E



RQSUHPLVHVWKDWKHKDVSRZHUWRHQWHUXQGHUWKLV6FKHGXOHHLWKHU
XQGHUSDUDJUDSKRUXQGHUDQH[LVWLQJZDUUDQW

 )RUWKHSXUSRVHVRIWKLVSDUDJUDSKJRRGVDUHDERYHDJLYHQYDOXHRQO\LILW
LVRURXJKWWREHFOHDUWRWKHHQIRUFHPHQWDJHQWWKDWWKH\DUH
 6XESDUDJUDSK  GRHVQRWDIIHFWWKHSRZHUWRNHHSFRQWURORIJRRGVLIWKH\
ULVHLQYDOXHRQFHWKH\KDYHEHHQWDNHQ
:D\VRIWDNLQJFRQWURO


 7R WDNH FRQWURO RI JRRGV DQ HQIRUFHPHQW DJHQW PXVW GR RQH RI WKH
IROORZLQJu
D VHFXUHWKHJRRGVRQWKHSUHPLVHVRQZKLFKKHILQGVWKHP
E LIKHILQGVWKHPRQDKLJKZD\VHFXUHWKHPRQDKLJKZD\ZKHUHKH
ILQGVWKHPRUZLWKLQDUHDVRQDEOHGLVWDQFH
F UHPRYHWKHPDQGVHFXUHWKHPHOVHZKHUH
G HQWHULQWRDFRQWUROOHGJRRGVDJUHHPHQWZLWKWKHGHEWRU
 $Q\ OLDELOLW\ RIDQ HQIRUFHPHQWDJHQW LQFOXGLQJ FULPLQDO OLDELOLW\  DULVLQJ
RXWRIKLVVHFXULQJJRRGVRQDKLJKZD\XQGHUWKLVSDUDJUDSKLVH[FOXGHGWR
WKHH[WHQWWKDWKHDFWHGZLWKUHDVRQDEOHFDUH
 5HJXODWLRQVPD\PDNHIXUWKHUSURYLVLRQDERXWWDNLQJFRQWUROLQDQ\RIWKRVH
ZD\VLQFOXGLQJSURYLVLRQu
D GHWHUPLQLQJWKHWLPHZKHQFRQWUROLVWDNHQ
E SURKLELWLQJ XVH RI DQ\ RI WKRVH ZD\V IRU JRRGV E\ GHVFULSWLRQ RU
FLUFXPVWDQFHVRUERWK
 $FRQWUROOHGJRRGVDJUHHPHQWLVDQDJUHHPHQWXQGHUZKLFKWKHGHEWRUu
D LVSHUPLWWHGWRUHWDLQFXVWRG\RIWKHJRRGV
E DFNQRZOHGJHVWKDWWKHHQIRUFHPHQWDJHQWLVWDNLQJFRQWURORIWKHP
DQG
F DJUHHVQRWWRUHPRYHRUGLVSRVHRIWKHPQRUWRSHUPLWDQ\RQHHOVH
WREHIRUHWKHGHEWLVSDLG

(QWU\ZLWKRXWZDUUDQW


 $QHQIRUFHPHQW DJHQW PD\ HQWHUUHOHYDQWSUHPLVHV WRVHDUFKIRUDQG WDNH
FRQWURORIJRRGV
 :KHUHWKHUHDUHGLIIHUHQWUHOHYDQWSUHPLVHVWKLVSDUDJUDSKDXWKRULVHVHQWU\
WRHDFKRIWKHP
 7KLVSDUDJUDSKDXWKRULVHV UHSHDWHGHQWU\WRWKHVDPHSUHPLVHVVXEMHFWWR
DQ\UHVWULFWLRQLQUHJXODWLRQV
 ,I WKH HQIRUFHPHQW DJHQW LV DFWLQJ XQGHU VHFWLRQ    &5$5  WKH RQO\
UHOHYDQWSUHPLVHVDUHWKHGHPLVHGSUHPLVHV
 ,IKHLVDFWLQJXQGHUVHFWLRQ$RIWKH6RFLDO6HFXULW\$FWSUHPLVHV
DUH UHOHYDQW LI WKH\ DUH WKH SODFH RU RQH RI WKH SODFHV ZKHUH WKH GHEWRU
FDUULHVRQDWUDGHRUEXVLQHVV
 2WKHUZLVH SUHPLVHV DUH UHOHYDQW LI WKH HQIRUFHPHQW DJHQW UHDVRQDEO\
EHOLHYHVWKDWWKH\DUHWKHSODFHRURQHRIWKHSODFHVZKHUHWKHGHEWRUu
D XVXDOO\OLYHVRU



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7DNLQJFRQWURORIJRRGV
3DUWu7KHSURFHGXUH

E

FDUULHVRQDWUDGHRUEXVLQHVV

(QWU\XQGHUZDUUDQW


 ,I DQ HQIRUFHPHQW DJHQW DSSOLHV WR WKH FRXUW LW PD\ LVVXH D ZDUUDQW
DXWKRULVLQJKLPWRHQWHUVSHFLILHGSUHPLVHVWRVHDUFKIRUDQGWDNHFRQWURORI
JRRGV
 %HIRUH LVVXLQJ WKH ZDUUDQW WKH FRXUW PXVW EH VDWLVILHG WKDW DOO WKHVH
FRQGLWLRQVDUHPHWu
D DQHQIRUFHPHQWSRZHUKDVEHFRPHH[HUFLVDEOH
E WKHUHLVUHDVRQWREHOLHYHWKDWWKHUHDUHJRRGVRQWKHSUHPLVHVWKDWWKH
HQIRUFHPHQW SRZHU ZLOO EH H[HUFLVDEOH WR WDNH FRQWURO RI LI WKH
ZDUUDQWLVLVVXHG
F LWLVUHDVRQDEOHLQDOOWKHFLUFXPVWDQFHVWRLVVXHWKHZDUUDQW
 7KHZDUUDQWDXWKRULVHVUHSHDWHGHQWU\WRWKHVDPHSUHPLVHVVXEMHFWWRDQ\
UHVWULFWLRQLQUHJXODWLRQV

5HHQWU\


 7KLV SDUDJUDSK DSSOLHV ZKHUH JRRGV RQ DQ\ SUHPLVHV KDYH EHHQ WDNHQ
FRQWURORIDQGKDYHQRWEHHQUHPRYHGE\WKHHQIRUFHPHQWDJHQW
 7KH HQIRUFHPHQW DJHQW PD\ HQWHU WKH SUHPLVHV WR LQVSHFW WKH JRRGV RU WR
UHPRYHWKHPIRUVWRUDJHRUVDOH
 7KLVSDUDJUDSKDXWKRULVHVUHSHDWHGHQWU\WRWKHVDPHSUHPLVHV

*HQHUDOSRZHUVWRXVHUHDVRQDEOHIRUFH


:KHUHSDUDJUDSKRUDSSOLHVDQHQIRUFHPHQWDJHQWPD\LIQHFHVVDU\
XVHUHDVRQDEOHIRUFHWRHQWHUSUHPLVHVRUWRGRDQ\WKLQJIRUZKLFKWKHHQWU\
LVDXWKRULVHG



7KLVSDUDJUDSKDSSOLHVLIWKHVHFRQGLWLRQVDUHPHWu
D WKH HQIRUFHPHQW DJHQW KDV SRZHU WR HQWHU WKH SUHPLVHV XQGHU
SDUDJUDSKRURUXQGHUDZDUUDQWXQGHUSDUDJUDSK
E KHLVDFWLQJXQGHUDQHQIRUFHPHQWSRZHUFRQIHUUHGE\DZDUUDQWRI
FRQWUROXQGHUVHFWLRQ  RIWKH0DJLVWUDWHVp&RXUWV$FW F 
IRUWKHUHFRYHU\RIDVXPDGMXGJHGWREHSDLGE\DFRQYLFWLRQ
F KH LV HQWLWOHG WR H[HFXWH WKH ZDUUDQW E\ YLUWXH RI VHFWLRQ $
FLYLOLDQ HQIRUFHPHQW RIILFHUV  RU % DSSURYHG HQIRUFHPHQW
DJHQFLHV RIWKDW$FW



 7KLVSDUDJUDSKDSSOLHVLIWKHVHFRQGLWLRQVDUHPHWu
D WKH HQIRUFHPHQW DJHQW KDV SRZHU WR HQWHU WKH SUHPLVHV XQGHU
SDUDJUDSK
E KHUHDVRQDEO\EHOLHYHVWKDWWKHGHEWRUFDUULHVRQDWUDGHRUEXVLQHVV
RQWKHSUHPLVHV
F KHLVDFWLQJXQGHUDQHQIRUFHPHQWSRZHUZLWKLQVXESDUDJUDSK  
 7KHHQIRUFHPHQWSRZHUVDUHWKRVHXQGHUDQ\RIWKHIROORZLQJu
D DZULWRU ZDUUDQWRIFRQWUROLVVXHGIRUWKHSXUSRVHRIUHFRYHULQJD
VXPSD\DEOHXQGHUD+LJK&RXUWRUFRXQW\FRXUWMXGJPHQW
E VHFWLRQ  RIWKH7D[HV0DQDJHPHQW$FW F  

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7DNLQJFRQWURORIJRRGV
3DUWu7KHSURFHGXUH

F
G
H



VHFWLRQ$  RIWKH6RFLDO6HFXULW\$GPLQLVWUDWLRQ$FW F  
VHFWLRQ $ RIWKH)LQDQFH$FW F  
SDUDJUDSK$RI6FKHGXOHWRWKH)LQDQFH$FW F  

$SSOLFDWLRQIRUSRZHUWRXVHUHDVRQDEOHIRUFH


 7KLVSDUDJUDSKDSSOLHVLIDQHQIRUFHPHQWDJHQWKDVSRZHUWRHQWHUSUHPLVHV
XQGHUSDUDJUDSKRURUXQGHUDZDUUDQWXQGHUSDUDJUDSK
 ,IWKHHQIRUFHPHQWDJHQWDSSOLHVWRWKHFRXUWLWPD\LVVXHDZDUUDQWZKLFK
DXWKRULVHVKLPWRXVHLIQHFHVVDU\UHDVRQDEOHIRUFHWRHQWHUWKHSUHPLVHVRU
WRGRDQ\WKLQJIRUZKLFKHQWU\LVDXWKRULVHG



 7KLV SDUDJUDSK DSSOLHV LI DQ HQIRUFHPHQW DJHQW LV DSSO\LQJ IRU SRZHU WR
HQWHUSUHPLVHVXQGHUDZDUUDQWXQGHUSDUDJUDSK
 ,IWKHHQIRUFHPHQWDJHQWDSSOLHVWRWKHFRXUWLWPD\LQFOXGHLQWKHZDUUDQW
SURYLVLRQDXWKRULVLQJKLPWRXVHLIQHFHVVDU\UHDVRQDEOHIRUFHWRHQWHUWKH
SUHPLVHVRUWRGRDQ\WKLQJIRUZKLFKHQWU\LVDXWKRULVHG



 7KHFRXUWPD\QRWLVVXHDZDUUDQWXQGHUSDUDJUDSKRULQFOXGHSURYLVLRQ
XQGHUSDUDJUDSKXQOHVVLWLVVDWLVILHGWKDWSUHVFULEHGFRQGLWLRQVDUHPHW
 $ ZDUUDQWXQGHUSDUDJUDSKRUSURYLVLRQLQFOXGHG XQGHUSDUDJUDSK
PD\ UHTXLUH DQ\ FRQVWDEOH WR DVVLVW WKH HQIRUFHPHQW DJHQW WR H[HFXWH WKH
ZDUUDQW

2WKHUSURYLVLRQVDERXWSRZHUVRIHQWU\


3DUDJUDSKVWRDSSO\ZKHUHDQHQIRUFHPHQWDJHQWKDVSRZHUWRHQWHU
SUHPLVHVXQGHUSDUDJUDSKRURUXQGHUDZDUUDQWXQGHUSDUDJUDSK



 7KHSRZHUWRHQWHUDQGDQ\SRZHUWRXVHIRUFHDUHVXEMHFWWRDQ\UHVWULFWLRQ
LPSRVHGE\RUXQGHUUHJXODWLRQV
 5HJXODWLRQVPD\LQSDUWLFXODUPDNHSURYLVLRQDERXWWKHH[WHQWWRZKLFKD
SRZHUWRXVHIRUFHLQFOXGHVSRZHUWRXVHIRUFHDJDLQVWSHUVRQV



 7KHHQIRUFHPHQWDJHQWPD\HQWHUDQGUHPDLQRQWKHSUHPLVHVRQO\ZLWKLQ
SUHVFULEHGWLPHVRIGD\
 5HJXODWLRQV PD\ JLYH WKH FRXUW SRZHU LQ SUHVFULEHG FLUFXPVWDQFHV WR
DXWKRULVHKLPWRHQWHURUUHPDLQRQWKHSUHPLVHVDWRWKHUWLPHV
 7KHDXWKRULVDWLRQu
D PD\EHE\RUGHURULQDZDUUDQWXQGHUSDUDJUDSK
E PD\EHVXEMHFWWRFRQGLWLRQV



 7KH HQIRUFHPHQW DJHQW PXVW RQ UHTXHVW VKRZ WKH GHEWRU DQG DQ\ SHUVRQ
ZKRDSSHDUVWRKLPWREHLQFKDUJHRIWKHSUHPLVHVHYLGHQFHRIu
D KLVLGHQWLW\DQG
E KLVDXWKRULW\WRHQWHUWKHSUHPLVHV
 7KHUHTXHVWPD\EHPDGHEHIRUHWKHHQIRUFHPHQWDJHQWHQWHUVWKHSUHPLVHV
RUZKLOHKHLVWKHUH



 7KHHQIRUFHPHQWDJHQWPD\WDNHRWKHUSHRSOHRQWRWKHSUHPLVHV
 7KH\PD\DVVLVWKLPLQH[HUFLVLQJDQ\SRZHULQFOXGLQJDSRZHUWRXVHIRUFH



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7DNLQJFRQWURORIJRRGV
3DUWu7KHSURFHGXUH

 7KH\PXVWQRWUHPDLQRQWKHSUHPLVHVZLWKRXWWKHHQIRUFHPHQWDJHQW
 7KHHQIRUFHPHQWDJHQWPD\WDNHDQ\HTXLSPHQWRQWRWKHSUHPLVHV
 +HPD\OHDYHHTXLSPHQWRQWKHSUHPLVHVLIKHOHDYHVFRQWUROOHGJRRGVWKHUH


 $IWHUHQWHULQJWKHSUHPLVHVWKHHQIRUFHPHQWDJHQWPXVWSURYLGHDQRWLFHIRU
WKHGHEWRUJLYLQJLQIRUPDWLRQDERXWZKDWWKHHQIRUFHPHQWDJHQWLVGRLQJ
 5HJXODWLRQVPXVWVWDWHu
D WKHIRUPRIWKHQRWLFH
E ZKDWLQIRUPDWLRQLWPXVWJLYH
 5HJXODWLRQV PD\ SUHVFULEH FLUFXPVWDQFHV LQ ZKLFK D QRWLFH QHHG QRW EH
SURYLGHGDIWHUUHHQWU\WRSUHPLVHV
 ,I WKH GHEWRU LV RQ WKH SUHPLVHV ZKHQ WKH HQIRUFHPHQW DJHQW LV WKHUH WKH
HQIRUFHPHQWDJHQWPXVWJLYHKLPWKHQRWLFHWKHQ
 ,IWKHGHEWRULVQRWWKHUHWKHHQIRUFHPHQWDJHQWPXVWOHDYHWKHQRWLFHLQD
FRQVSLFXRXVSODFHRQWKHSUHPLVHV
 ,IWKHHQIRUFHPHQWDJHQWNQRZVWKDWWKHUHLVVRPHRQHHOVHWKHUHRUWKDWWKHUH
DUHRWKHURFFXSLHUVDQRWLFHKHOHDYHVXQGHUVXESDUDJUDSK  PXVWEHLQD
VHDOHGHQYHORSHDGGUHVVHGWRWKHGHEWRU



,I WKH SUHPLVHV DUH RFFXSLHG E\ DQ\RQH RWKHU WKDQ WKH GHEWRU WKH
HQIRUFHPHQWDJHQWPXVWOHDYHDWWKHSUHPLVHVDOLVWRIDQ\JRRGVKHWDNHV
DZD\



7KHHQIRUFHPHQWDJHQWPXVWOHDYHWKHSUHPLVHVDVHIIHFWLYHO\VHFXUHGDVKH
ILQGVWKHP

*RRGVRQDKLJKZD\


 ,IWKHHQIRUFHPHQWDJHQWDSSOLHVWRWKHFRXUWLWPD\LVVXHDZDUUDQWZKLFK
DXWKRULVHVKLPWRXVHLIQHFHVVDU\UHDVRQDEOHIRUFHWRWDNHFRQWURORIJRRGV
RQDKLJKZD\
 7KH FRXUW PD\ QRW LVVXH D ZDUUDQW XQOHVV LW LV VDWLVILHG WKDW SUHVFULEHG
FRQGLWLRQVDUHPHW
 7KH ZDUUDQW PD\UHTXLUHDQ\FRQVWDEOHWR DVVLVWWKHHQIRUFHPHQW DJHQWWR
H[HFXWHLW
 7KH SRZHU WR XVH IRUFH LV VXEMHFW WR DQ\ UHVWULFWLRQ LPSRVHG E\ RU XQGHU
UHJXODWLRQV
 5HJXODWLRQVPD\LQSDUWLFXODUPDNHSURYLVLRQDERXWWKHH[WHQWWRZKLFKWKDW
SRZHULQFOXGHVSRZHUWRXVHIRUFHDJDLQVWSHUVRQV



 7KHHQIRUFHPHQWDJHQWPD\QRWH[HUFLVHDQ\SRZHUXQGHUWKLV6FKHGXOHRQ
DKLJKZD\H[FHSWZLWKLQSUHVFULEHGWLPHVRIGD\
 5HJXODWLRQV PD\ JLYH WKH FRXUW SRZHU LQ SUHVFULEHG FLUFXPVWDQFHV WR
DXWKRULVHKLPWRH[HUFLVHDSRZHUDWRWKHUWLPHV
 7KHDXWKRULVDWLRQPD\EHVXEMHFWWRFRQGLWLRQV

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7DNLQJFRQWURORIJRRGV
3DUWu7KHSURFHGXUH





 ,I WKH HQIRUFHPHQW DJHQW WDNHV FRQWURO RI JRRGV RQ D KLJKZD\ RU HQWHUV D
YHKLFOHRQDKLJKZD\ZLWKWKHLQWHQWLRQRIWDNLQJFRQWURORIJRRGVKHPXVW
SURYLGHDQRWLFHIRUWKHGHEWRUJLYLQJLQIRUPDWLRQDERXWZKDWKHLVGRLQJ
 5HJXODWLRQVPXVWVWDWHu
D WKHIRUPRIWKHQRWLFH
E ZKDWLQIRUPDWLRQLWPXVWJLYH
 ,IWKHGHEWRULVSUHVHQWZKHQWKHHQIRUFHPHQWDJHQWLVWKHUHWKHHQIRUFHPHQW
DJHQWPXVWJLYHKLPWKHQRWLFHWKHQ
 2WKHUZLVH WKH HQIRUFHPHQW DJHQW PXVW GHOLYHU WKH QRWLFH WR DQ\ UHOHYDQW
SUHPLVHV DVGHILQHGE\SDUDJUDSK LQDVHDOHGHQYHORSHDGGUHVVHGWRWKH
GHEWRU

,QYHQWRU\


 ,IDQHQIRUFHPHQWDJHQWWDNHVFRQWURORIJRRGVKHPXVWSURYLGHWKHGHEWRU
ZLWKDQLQYHQWRU\RIWKHPDVVRRQDVUHDVRQDEO\SUDFWLFDEOH
 %XWLIWKHUHDUHFRRZQHUVRIDQ\RIWKHJRRGVWKHHQIRUFHPHQWDJHQWPXVW
LQVWHDGSURYLGHWKHGHEWRUDVVRRQDVUHDVRQDEO\SUDFWLFDEOHZLWKVHSDUDWH
LQYHQWRULHV RI JRRGV RZQHG E\ WKH GHEWRU DQG HDFK FRRZQHU DQG DQ
LQYHQWRU\RIWKHJRRGVZLWKRXWDFRRZQHU
 7KHHQIRUFHPHQWDJHQWPXVWDVVRRQDVUHDVRQDEO\SUDFWLFDEOHSURYLGHWKH
FRRZQHURIDQ\RIWKHJRRGVZLWKu
D WKHLQYHQWRU\RIWKRVHJRRGVDQG
E DFRS\RIWKHQRWLFHXQGHUSDUDJUDSK
 5HJXODWLRQVPXVWVWDWHu
D WKHIRUPRIDQLQYHQWRU\DQG
E ZKDWLWPXVWFRQWDLQ

&DUHRIJRRGVUHPRYHG


 $QHQIRUFHPHQWDJHQWPXVWWDNHUHDVRQDEOHFDUHRIFRQWUROOHGJRRGVWKDWKH
UHPRYHVIURPWKHSUHPLVHVRUKLJKZD\ZKHUHKHILQGVWKHP
 +HPXVWFRPSO\ZLWK DQ\ SURYLVLRQRIUHJXODWLRQV DERXW WKHLU FDUHZKLOH
WKH\UHPDLQFRQWUROOHGJRRGV

9DOXDWLRQ


 %HIRUHWKHHQGRIWKHPLQLPXPSHULRGWKHHQIRUFHPHQWDJHQWPXVWu
D PDNH RU REWDLQ D YDOXDWLRQ RI WKH FRQWUROOHG JRRGV LQ DFFRUGDQFH
ZLWKUHJXODWLRQV
E JLYH WKH GHEWRU DQG VHSDUDWHO\ DQ\ FRRZQHU DQ RSSRUWXQLW\ WR
REWDLQDQLQGHSHQGHQWYDOXDWLRQRIWKHJRRGV
 ,Q WKLV SDUDJUDSK qPLQLPXP SHULRGr PHDQV WKH SHULRG VSHFLILHG E\
UHJXODWLRQVXQGHUu
D SDUDJUDSKLQWKHFDVHRIVHFXULWLHV
E SDUDJUDSKLQDQ\RWKHUFDVH



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7DNLQJFRQWURORIJRRGV
3DUWu7KHSURFHGXUH

%HVWSULFH


 $QHQIRUFHPHQWDJHQWPXVWVHOORUGLVSRVHRIFRQWUROOHGJRRGVIRUWKHEHVW
SULFHWKDWFDQUHDVRQDEO\EHREWDLQHGLQDFFRUGDQFHZLWKWKLV6FKHGXOH
 7KDW GRHV QRW DSSO\ WR PRQH\ WKDW FDQ EH XVHG IRU SD\LQJ DQ\ RI WKH
RXWVWDQGLQJDPRXQWXQOHVVWKHEHVWSULFHLVPRUHWKDQLWVYDOXHLIXVHGLQ
WKDWZD\

6DOH


3DUDJUDSKVWRDSSO\WRWKHVDOHRIFRQWUROOHGJRRGVH[FHSWZKHUHu
D WKHFRQWUROOHGJRRGVDUHVHFXULWLHVRU
E WKHVDOHLVE\H[FKDQJHRIRQHFXUUHQF\IRUDQRWKHU



 7KHVDOHPXVWQRWEHEHIRUHWKHHQGRIWKHPLQLPXPSHULRGH[FHSWZLWKWKH
DJUHHPHQWRIWKHGHEWRUDQGDQ\FRRZQHU
 5HJXODWLRQVPXVWVSHFLI\WKHPLQLPXPSHULRG



 %HIRUHWKHVDOHWKHHQIRUFHPHQWDJHQWPXVWJLYHQRWLFHRIWKHGDWHWLPHDQG
SODFHRIWKHVDOHWRWKHGHEWRUDQGDQ\FRRZQHU
 5HJXODWLRQVPXVWVWDWHu
D WKHPLQLPXPSHULRGRIQRWLFH
E WKHIRUPRIWKHQRWLFH
F ZKDWLWPXVWFRQWDLQ EHVLGHVWKHGDWHWLPHDQGSODFHRIVDOH 
G KRZLWPXVWEHJLYHQ
 7KHHQIRUFHPHQWDJHQWPD\UHSODFHDQRWLFHZLWKDQHZQRWLFHVXEMHFWWRDQ\
UHVWULFWLRQLQUHJXODWLRQV
 $Q\QRWLFHPXVWEHJLYHQZLWKLQWKHSHUPLWWHGSHULRG
 8QOHVVH[WHQGHGWKHSHUPLWWHGSHULRGLVPRQWKVEHJLQQLQJZLWKWKHGD\
RQZKLFKWKHHQIRUFHPHQWDJHQWWDNHVFRQWURORIWKHJRRGV
 $Q\ H[WHQVLRQPXVWEH E\ DJUHHPHQWLQZULWLQJ EHWZHHQ WKHFUHGLWRUDQG
GHEWRUEHIRUHWKHHQGRIWKHSHULRG
 7KH\PD\H[WHQGWKHSHULRGPRUHWKDQRQFH



 7KHVDOHPXVWEHE\SXEOLFDXFWLRQXQOHVVWKHFRXUWRUGHUVRWKHUZLVH
 7KH FRXUW PD\ PDNH DQ RUGHU RQO\ RQ DQ DSSOLFDWLRQ E\ WKH HQIRUFHPHQW
DJHQW
 5HJXODWLRQVPD\PDNHSURYLVLRQDERXWWKHW\SHVRIVDOHWKHFRXUWPD\RUGHU
 ,Q DQ DSSOLFDWLRQ IRU DQ RUGHU XQGHU VXESDUDJUDSK   WKH HQIRUFHPHQW
DJHQW PXVW VWDWH ZKHWKHU KH KDV UHDVRQ WR EHOLHYH WKDW DQ HQIRUFHPHQW
SRZHUKDVEHFRPHH[HUFLVDEOHE\DQRWKHUFUHGLWRUDJDLQVWWKHGHEWRURUDFR
RZQHU
 ,IWKHHQIRUFHPHQWDJHQWVWDWHVWKDWKHGRHVWKHFRXUWPD\QRWFRQVLGHUWKH
DSSOLFDWLRQ XQWLO QRWLFH RI LW KDV EHHQ JLYHQ WR WKH RWKHU FUHGLWRU LQ
DFFRUGDQFH ZLWK UHJXODWLRQV RU XQWLO WKH FRXUW LV VDWLVILHG WKDW DQ
HQIRUFHPHQWSRZHULVQRWH[HUFLVDEOHE\WKHRWKHUFUHGLWRUDJDLQVWWKHGHEWRU
RUDFRRZQHU 

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7DNLQJFRQWURORIJRRGV
3DUWu7KHSURFHGXUH





5HJXODWLRQVPD\PDNHIXUWKHUSURYLVLRQDERXWWKHVDOHRIFRQWUROOHGJRRGV
LQFOXGLQJLQSDUWLFXODUu
D UHTXLUHPHQWVIRUDGYHUWLVLQJ
E SURYLVLRQDERXWWKHFRQGXFWRIDVDOH
F SURFHGXUHVIRUWKHVDOHRIJRRGVOHIWXQVROGDIWHUDVDOH

3ODFHRIVDOH


 5HJXODWLRQVPD\PDNHSURYLVLRQDERXWWKHSODFHRIVDOHRIFRQWUROOHGJRRGV
 7KH\ PD\ SUHVFULEH FLUFXPVWDQFHV LQ ZKLFK WKH VDOH PD\ EH KHOG RQ
SUHPLVHVZKHUHJRRGVZHUHIRXQGE\WKHHQIRUFHPHQWDJHQW
 ([FHSWZKHUHWKHUHJXODWLRQVSURYLGHRWKHUZLVHWKHVDOHPD\QRWEHKHOGRQ
WKRVHSUHPLVHVZLWKRXWWKHFRQVHQWRIWKHRFFXSLHU
 3DUDJUDSKVWRDSSO\LIWKHVDOHPD\EHKHOGRQWKRVHSUHPLVHV



 7KHHQIRUFHPHQWDJHQWDQGDQ\SHUVRQSHUPLWWHGE\KLPu
D PD\HQWHUWKHSUHPLVHVWRFRQGXFWRUDWWHQGWKHVDOH
E PD\EULQJHTXLSPHQWRQWRWKHSUHPLVHVIRUWKHSXUSRVHVRIWKHVDOH
 7KLVSDUDJUDSKDXWKRULVHVUHSHDWHGHQWU\WRWKHSUHPLVHV
 ,IQHFHVVDU\WKHHQIRUFHPHQWDJHQWPD\XVHUHDVRQDEOHIRUFHWRHQDEOHWKH
VDOHWREHFRQGXFWHGDQGDQ\SHUVRQWRHQWHUXQGHUWKLVSDUDJUDSK



 7KH HQIRUFHPHQW DJHQW PXVW RQ UHTXHVW VKRZ WKH GHEWRU DQG DQ\ SHUVRQ
ZKRDSSHDUVWRKLPWREHLQFKDUJHRIWKHSUHPLVHVHYLGHQFHRIu
D KLVLGHQWLW\DQG
E KLVDXWKRULW\WRHQWHUDQGKROGWKHVDOHRQWKHSUHPLVHV
 7KHUHTXHVWPD\EHPDGHEHIRUHWKHHQIRUFHPHQWDJHQWHQWHUVWKHSUHPLVHV
RUZKLOHKHLVWKHUH



7KHHQIRUFHPHQWDJHQWPXVWOHDYHWKHSUHPLVHVDVHIIHFWLYHO\VHFXUHGDVKH
ILQGVWKHP

+ROGLQJDQGGLVSRVDORIVHFXULWLHV



3DUDJUDSKVDQGDSSO\WRVHFXULWLHVDVFRQWUROOHGJRRGV
 5HJXODWLRQV PD\ PDNH SURYLVLRQ DERXW KRZ VHFXULWLHV DUH WR EH KHOG DQG
GLVSRVHGRI
 ,Q WKLV 6FKHGXOH UHIHUHQFHV WR GLVSRVDO LQFOXGH LQ UHODWLRQ WR VHFXULWLHV
UHDOLVLQJWKHVXPVVHFXUHGRUPDGHSD\DEOHE\WKHPVXLQJIRUWKHUHFRYHU\
RIWKRVHVXPVRUDVVLJQLQJWKHULJKWWRVXHIRUWKHLUUHFRYHU\
 5HJXODWLRQVPD\LQSDUWLFXODUPDNHSURYLVLRQIRUSXUSRVHVFRUUHVSRQGLQJ
WR WKRVH IRU ZKLFK SURYLVLRQ LV PDGH LQ WKLV 6FKHGXOH LQ UHODWLRQ WR WKH
GLVSRVDORIRWKHUFRQWUROOHGJRRGV
 7KHSRZHUWRPDNHUHJXODWLRQVXQGHUWKLVSDUDJUDSKLVVXEMHFWWRSDUDJUDSK




 7KHFUHGLWRUPD\VXHLQWKHQDPHRIWKHGHEWRURULQWKHQDPHRIDQ\SHUVRQ
LQ ZKRVH QDPH WKH GHEWRU PLJKW KDYH VXHG IRU WKH UHFRYHU\ RI DQ\ VXP
VHFXUHGRUPDGHSD\DEOHE\VHFXULWLHVZKHQWKHWLPHRISD\PHQWDUULYHV



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7DNLQJFRQWURORIJRRGV
3DUWu7KHSURFHGXUH

 %HIRUH DQ\ SURFHHGLQJV XQGHU VXESDUDJUDSK   DUH FRPPHQFHG RU WKH
VHFXULWLHVDUHRWKHUZLVHGLVSRVHGRIWKHHQIRUFHPHQWDJHQWPXVWJLYHQRWLFH
RIWKHGLVSRVDOWRWKHGHEWRUDQGDQ\FRRZQHU
 5HJXODWLRQVPXVWVWDWHu
D WKHPLQLPXPSHULRGRIQRWLFH
E WKHIRUPRIWKHQRWLFH
F ZKDWLWPXVWFRQWDLQ
G KRZLWPXVWEHJLYHQ
 7KHHQIRUFHPHQWDJHQWPD\UHSODFHDQRWLFHZLWKDQHZQRWLFHVXEMHFWWRDQ\
UHVWULFWLRQLQUHJXODWLRQV
 $Q\QRWLFHPXVWEHJLYHQZLWKLQWKHSHUPLWWHGSHULRG
 8QOHVVH[WHQGHGWKHSHUPLWWHGSHULRGLVPRQWKVEHJLQQLQJZLWKWKHWLPH
RISD\PHQW
 $Q\ H[WHQVLRQPXVWEH E\ DJUHHPHQWLQZULWLQJ EHWZHHQ WKHFUHGLWRUDQG
GHEWRUEHIRUHWKHHQGRIWKHSHULRG
 7KH\PD\H[WHQGWKHSHULRGPRUHWKDQRQFH
$SSOLFDWLRQRISURFHHGV


 3URFHHGVIURPWKHH[HUFLVHRIDQHQIRUFHPHQWSRZHUPXVWEHXVHGWRSD\WKH
DPRXQWRXWVWDQGLQJ
 3URFHHGVDUHDQ\RIWKHVHu
D SURFHHGVRIVDOHRUGLVSRVDORIFRQWUROOHGJRRGV
E PRQH\ WDNHQ LQ H[HUFLVH RI WKH SRZHU LI SDUDJUDSK    GRHV QRW
DSSO\WRLW
 7KHDPRXQWRXWVWDQGLQJLVWKHVXPRIWKHVHu
D WKHDPRXQWRIWKHGHEWZKLFKUHPDLQVXQSDLG RUDQDPRXQWWKDWWKH
FUHGLWRUDJUHHVWRDFFHSWLQIXOOVDWLVIDFWLRQRIWKHGHEW 
E DQ\ DPRXQWV UHFRYHUDEOH RXW RI SURFHHGV LQ DFFRUGDQFH ZLWK
UHJXODWLRQVXQGHUSDUDJUDSK FRVWV 
 ,IWKHSURFHHGVDUHOHVVWKDQWKHDPRXQWRXWVWDQGLQJZKLFKDPRXQWVLQVXE
SDUDJUDSK  D DQG E PXVWEHSDLGDQGKRZPXFKRIDQ\DPRXQWLVWR
EHGHWHUPLQHGLQDFFRUGDQFHZLWKUHJXODWLRQV
 ,IWKHSURFHHGVDUHPRUHWKDQWKHDPRXQWRXWVWDQGLQJWKHVXUSOXVPXVWEH
SDLGWRWKHGHEWRU
 ,IWKHUHLVDFRRZQHURIDQ\RIWKHJRRGVWKHHQIRUFHPHQWDJHQWPXVWu
D ILUVW SD\ WKH FRRZQHU D VKDUH RI WKH SURFHHGV RI WKRVH JRRGV
SURSRUWLRQDWHWRKLVLQWHUHVW
E WKHQGHDOZLWKWKHUHVWRIWKHSURFHHGVXQGHUVXESDUDJUDSKV  WR

 5HJXODWLRQVPD\PDNHSURYLVLRQIRUUHVROYLQJGLVSXWHVDERXWZKDWVKDUHLV
GXHXQGHUVXESDUDJUDSK  D 

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7DNLQJFRQWURORIJRRGV
3DUWu7KHSURFHGXUH



3DVVLQJRIOHJDOWLWOH


 $SXUFKDVHURIFRQWUROOHGJRRGVDFTXLUHVJRRGWLWOHZLWKWZRH[FHSWLRQV
 7KHH[FHSWLRQVDSSO\RQO\LIWKHJRRGVDUHQRWWKHGHEWRUpVDWWKHWLPHRIVDOH
 7KH ILUVW H[FHSWLRQ LV ZKHUH WKH SXUFKDVHU WKH FUHGLWRU WKH HQIRUFHPHQW
DJHQWRUDUHODWHGSDUW\KDVQRWLFHWKDWWKHJRRGVDUHQRWWKHGHEWRUpV
 7KH VHFRQG H[FHSWLRQ LV ZKHUH D ODZIXO FODLPDQW KDV DOUHDG\ PDGH DQ
DSSOLFDWLRQWRWKHFRXUWFODLPLQJDQLQWHUHVWLQWKHJRRGV
 $ ODZIXO FODLPDQW LQ UHODWLRQ WR JRRGV LV D SHUVRQ ZKR KDV DQ LQWHUHVW LQ
WKHP DW WKH WLPH RI VDOH RWKHU WKDQ DQ LQWHUHVW WKDW ZDV DVVLJQHG RU
WUDQVIHUUHG WR KLP ZKLOH WKH SURSHUW\ LQ WKH JRRGV ZDV ERXQG IRU WKH
SXUSRVHVRIWKHHQIRUFHPHQWSRZHU
 $UHODWHGSDUW\LVDQ\SHUVRQZKRDFWVLQH[HUFLVHRIDQHQIRUFHPHQWSRZHU
RWKHUWKDQWKHFUHGLWRURUHQIRUFHPHQWDJHQW
 q7KHFRXUWrKDVWKHVDPHPHDQLQJDVLQSDUDJUDSK

$EDQGRQPHQWRIJRRGVRWKHUWKDQVHFXULWLHV




3DUDJUDSKVDQGDSSO\WRFRQWUROOHGJRRGVRWKHUWKDQu
D VHFXULWLHV
E PRQH\WRZKLFKSDUDJUDSK  GRHVQRWDSSO\
 &RQWUROOHGJRRGVDUHDEDQGRQHGLIWKHHQIRUFHPHQWDJHQWGRHVQRWJLYHWKH
GHEWRURUDQ\FRRZQHUQRWLFHXQGHUSDUDJUDSK QRWLFHRIVDOH ZLWKLQWKH
SHUPLWWHGSHULRG
 &RQWUROOHGJRRGVDUHDEDQGRQHGLIWKH\DUHXQVROGDIWHUu
D D VDOH RI ZKLFK QRWLFH KDV EHHQ JLYHQ LQ DFFRUGDQFH ZLWK WKDW
SDUDJUDSKDQG
E DQ\IXUWKHUWLPHDOORZHGIRUVDOHXQGHUSDUDJUDSK F 
 5HJXODWLRQVPD\SUHVFULEH RWKHUFLUFXPVWDQFHVLQ ZKLFKFRQWUROOHGJRRGV
DUHDEDQGRQHG



 ,I FRQWUROOHG JRRGV DUH DEDQGRQHG WKHQ LQ UHODWLRQ WR WKH HQIRUFHPHQW
SRZHUFRQFHUQHGWKHIROORZLQJDSSO\u
D WKHHQIRUFHPHQWSRZHUFHDVHVWREHH[HUFLVDEOH
E DVVRRQDVUHDVRQDEO\SUDFWLFDEOHWKHHQIRUFHPHQWDJHQWPXVWPDNH
WKHJRRGVDYDLODEOHIRUFROOHFWLRQE\WKHGHEWRULIKHUHPRYHGWKHP
IURPZKHUHKHIRXQGWKHP
 :KHUHWKHHQIRUFHPHQWSRZHUZDVXQGHUDZULWRUZDUUDQWVXESDUDJUDSK
 GRHVQRWDIIHFWDQ\SRZHUWRLVVXHDQRWKHUZULWRUZDUUDQW

$EDQGRQPHQWRIVHFXULWLHV



3DUDJUDSKVDQGDSSO\WRVHFXULWLHVDVFRQWUROOHGJRRGV
 6HFXULWLHVDUHDEDQGRQHGLIWKHHQIRUFHPHQWDJHQWGRHVQRWJLYHWKHGHEWRU
RUDQ\FRRZQHUQRWLFHXQGHUSDUDJUDSK QRWLFHRIGLVSRVDO ZLWKLQWKH
SHUPLWWHGSHULRG



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7DNLQJFRQWURORIJRRGV
3DUWu7KHSURFHGXUH

 6HFXULWLHVDUH DEDQGRQHG LI WKH\ DUHQRWGLVSRVHG RI LQ DFFRUGDQFHZLWK D
QRWLFHRIGLVSRVDOXQGHUWKDWSDUDJUDSK
 5HJXODWLRQV PD\ SUHVFULEH RWKHU FLUFXPVWDQFHV LQ ZKLFK VHFXULWLHV DUH
DEDQGRQHG


 ,I VHFXULWLHV DUH DEDQGRQHG WKHQ LQ UHODWLRQ WR WKH HQIRUFHPHQW SRZHU
FRQFHUQHGWKHIROORZLQJDSSO\u
D WKHHQIRUFHPHQWSRZHUFHDVHVWREHH[HUFLVDEOH
E DVVRRQDVUHDVRQDEO\SUDFWLFDEOHWKHHQIRUFHPHQWDJHQWPXVWPDNH
WKH VHFXULWLHV DYDLODEOH IRU FROOHFWLRQ E\ WKH GHEWRU LI KH UHPRYHG
WKHPIURPZKHUHKHIRXQGWKHP
 :KHUHWKHHQIRUFHPHQWSRZHUZDVXQGHUDZULWRUZDUUDQWVXESDUDJUDSK
 GRHVQRWDIIHFWDQ\SRZHUWRLVVXHDQRWKHUZULWRUZDUUDQW

3D\PHQWRIDPRXQWRXWVWDQGLQJ


 7KLV SDUDJUDSKDSSOLHV ZKHUH WKH GHEWRU SD\V WKH DPRXQW RXWVWDQGLQJ LQ
IXOOu
D DIWHUWKHHQIRUFHPHQWDJHQWKDVWDNHQFRQWURORIJRRGVDQG
E EHIRUHWKH\DUHVROGRUDEDQGRQHG
 ,I WKH HQIRUFHPHQW DJHQW KDV UHPRYHG WKH JRRGV KH PXVW DV VRRQ DV
UHDVRQDEO\SUDFWLFDEOHPDNHWKHPDYDLODEOHIRUFROOHFWLRQE\WKHGHEWRU
 1RIXUWKHUVWHSPD\EHWDNHQXQGHUWKHHQIRUFHPHQWSRZHUFRQFHUQHG
 )RUWKHSXUSRVHVRI WKLVSDUDJUDSKWKHDPRXQWRXWVWDQGLQJLVUHGXFHGE\
WKHYDOXHRIDQ\FRQWUROOHGJRRGVFRQVLVWLQJRIPRQH\UHTXLUHGWREHXVHG
WRSD\WKDWDPRXQWDQGVXESDUDJUDSK  GRHVQRWDSSO\WRWKDWPRQH\



 7KLVSDUDJUDSKDSSOLHVLIDIXUWKHUVWHSLVWDNHQGHVSLWHSDUDJUDSK  
 7KHHQIRUFHPHQWDJHQWLVQRWOLDEOHXQOHVVKHKDGQRWLFHZKHQWKHVWHSZDV
WDNHQWKDWWKHDPRXQWRXWVWDQGLQJKDGEHHQSDLGLQIXOO
 6XESDUDJUDSK  DSSOLHVWRDUHODWHGSDUW\DVWRWKHHQIRUFHPHQWDJHQW
 ,IWKHVWHSWDNHQLVVDOHRIDQ\RIWKHJRRGVWKHSXUFKDVHUDFTXLUHVJRRGWLWOH
XQOHVVDWWKHWLPHRIVDOHKHRUWKHHQIRUFHPHQWDJHQWKDGQRWLFHWKDWWKH
DPRXQWRXWVWDQGLQJKDGEHHQSDLGLQIXOO
 $SHUVRQKDVQRWLFHWKDWWKHDPRXQWRXWVWDQGLQJKDVEHHQSDLGLQIXOOLIKH
ZRXOGKDYHIRXQGLWRXWLIKHKDGPDGHUHDVRQDEOHHQTXLULHV
 6XESDUDJUDSKV  WR  GRQRWDIIHFWDQ\ULJKWRIWKHGHEWRURUDFRRZQHU
WRDUHPHG\DJDLQVWDQ\SHUVRQRWKHUWKDQWKHHQIRUFHPHQWDJHQWRUDUHODWHG
SDUW\
 ,QWKLVSDUDJUDSKqUHODWHGSDUW\rKDVWKHPHDQLQJJLYHQE\SDUDJUDSK  

7KLUGSDUW\FODLPLQJJRRGV


 7KLV SDUDJUDSK DSSOLHV ZKHUHD SHUVRQ PDNHV DQ DSSOLFDWLRQ WR WKH FRXUW
FODLPLQJWKDWJRRGVWDNHQFRQWURORIDUHKLVDQGQRWWKHGHEWRUpV

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7DNLQJFRQWURORIJRRGV
3DUWu7KHSURFHGXUH



 $IWHUUHFHLYLQJQRWLFHRIWKHDSSOLFDWLRQWKHHQIRUFHPHQWDJHQWPXVWQRWVHOO
WKHJRRGVRUGLVSRVHRIWKHP LQWKHFDVHRIVHFXULWLHV XQOHVVGLUHFWHGE\
WKHFRXUWXQGHUWKLVSDUDJUDSK
 7KHFRXUWPD\GLUHFWWKHHQIRUFHPHQWDJHQWWRVHOORUGLVSRVHRIWKHJRRGVLI
WKHDSSOLFDQWIDLOVWRPDNHRUWRFRQWLQXHWRPDNHWKHUHTXLUHGSD\PHQWV
LQWRFRXUW
 7KHUHTXLUHGSD\PHQWVDUHu
D SD\PHQWRQPDNLQJWKHDSSOLFDWLRQ VXEMHFWWRVXESDUDJUDSK  RI
DQDPRXQWHTXDOWRWKHYDOXHRIWKHJRRGVRUWRDSURSRUWLRQRILW
GLUHFWHGE\WKHFRXUW
E SD\PHQWDWSUHVFULEHGWLPHV RQPDNLQJWKHDSSOLFDWLRQRUODWHU RI
DQ\DPRXQWVSUHVFULEHGLQUHVSHFWRIWKHHQIRUFHPHQWDJHQWpVFRVWV
RIUHWDLQLQJWKHJRRGV
 ,I WKH DSSOLFDQW PDNHV D SD\PHQW XQGHU VXESDUDJUDSK  D  EXW WKH
HQIRUFHPHQWDJHQWGLVSXWHVWKHYDOXHRIWKHJRRGVDQ\XQGHUSD\PHQWLVWR
EHu
D GHWHUPLQHGE\UHIHUHQFHWRDQLQGHSHQGHQWYDOXDWLRQFDUULHGRXWLQ
DFFRUGDQFHZLWKUHJXODWLRQVDQG
E SDLGDWWKHSUHVFULEHGWLPH
 ,I VXESDUDJUDSK   GRHV QRW DSSO\ WKH FRXUW PD\ VWLOO GLUHFW WKH
HQIRUFHPHQWDJHQWWRVHOORUGLVSRVHRIWKHJRRGVEHIRUHWKHFRXUWGHWHUPLQHV
WKHDSSOLFDQWpVFODLPLILWFRQVLGHUVLWDSSURSULDWH
 ,IWKHFRXUWPDNHVDGLUHFWLRQXQGHUVXESDUDJUDSK  RU  u
D SDUDJUDSKV  WR  DQG UHJXODWLRQV XQGHU WKHP DSSO\ VXEMHFW WR
DQ\PRGLILFDWLRQGLUHFWHGE\WKHFRXUW
E WKHHQIRUFHPHQWDJHQWPXVWSD\WKHSURFHHGVRIVDOHRUGLVSRVDOLQWR
FRXUW
 ,QWKLVSDUDJUDSKqWKHFRXUWrVXEMHFWWRUXOHVRIFRXUWPHDQVu
D WKH+LJK&RXUWLQUHODWLRQWRDQHQIRUFHPHQWSRZHUXQGHUDZULWRI
WKH+LJK&RXUW
E DFRXQW\FRXUWLQUHODWLRQWRDQHQIRUFHPHQWSRZHUXQGHUDZDUUDQW
LVVXHGE\DFRXQW\FRXUW
F LQDQ\RWKHUFDVHWKH+LJK&RXUWRUDFRXQW\FRXUW
$SSOLFDWLRQWRDVVLJQHHRUWUDQVIHUHH


 7KLV6FKHGXOHDSSOLHVDVIROORZVZKHUHu
D DQLQWHUHVWRIWKHGHEWRUpVLQJRRGVLVDVVLJQHGRUWUDQVIHUUHGZKLOH
WKH SURSHUW\ LQ WKH JRRGV LV ERXQG IRU WKH SXUSRVHV RI DQ
HQIRUFHPHQWSRZHUDQG
E WKHHQIRUFHPHQWDJHQWNQRZVWKDWWKHDVVLJQHHRUWUDQVIHUHHKDVDQ
LQWHUHVWLQWKHJRRGV
 7KHVHDSSO\DVLIWKHDVVLJQHH RUWUDQVIHUHH ZHUHD FRRZQHURIWKHJRRGV
ZLWKWKHGHEWRUu
D SDUDJUDSK LQYHQWRU\ 
E SDUDJUDSK YDOXDWLRQ 
F SDUDJUDSKVWR VDOH 
G SDUDJUDSK   UHPHGLHVDIWHUSD\PHQWRIDPRXQWRXWVWDQGLQJ 



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7DNLQJFRQWURORIJRRGV
3DUWu7KHSURFHGXUH

 ,I WKHLQWHUHVWRIWKHDVVLJQHHRUWUDQVIHUHHZDVDFTXLUHGLQJRRGIDLWK IRU
YDOXDEOHFRQVLGHUDWLRQDQGZLWKRXWQRWLFHSDUDJUDSK  DSSOLHVDVLIqFR
RZQHUrLQFOXGHGWKHDVVLJQHHRUWUDQVIHUHH
 ,IWKHLQWHUHVWRIWKHDVVLJQHHRUWUDQVIHUHHZDVQRWDFTXLUHGLQJRRGIDLWKIRU
YDOXDEOHFRQVLGHUDWLRQDQGZLWKRXWQRWLFHWKHHQIRUFHPHQWDJHQWPXVWSD\
DQ\VXUSOXVXQGHUSDUDJUDSK  WRWKHDVVLJQHHRUWUDQVIHUHHDQGWRWKH
GHEWRU LIKHUHWDLQVDQLQWHUHVW
 ,IWKHVXUSOXVLVSD\DEOHWRWZRRUPRUHSHUVRQVLWPXVWEHSDLGLQVKDUHV
SURSRUWLRQDWHWRWKHLULQWHUHVWV
 3DUDJUDSK  WR   qJRRGIDLWKrDQGqQRWLFHr DSSO\IRUWKHSXUSRVHVRI
WKLVSDUDJUDSK
&RVWV


 5HJXODWLRQVPD\PDNHSURYLVLRQIRUWKHUHFRYHU\E\DQ\SHUVRQIURPWKH
GHEWRURIDPRXQWVLQUHVSHFWRIFRVWVRIHQIRUFHPHQWUHODWHGVHUYLFHV
 7KHUHJXODWLRQVPD\SURYLGHIRUUHFRYHU\WREHRXWRISURFHHGVRURWKHUZLVH
 7KH DPRXQW UHFRYHUDEOH XQGHU WKH UHJXODWLRQV LQ DQ\ FDVH LV WR EH
GHWHUPLQHGE\RUXQGHUWKHUHJXODWLRQV
 7KHUHJXODWLRQVPD\LQSDUWLFXODUSURYLGHIRUWKHDPRXQWLIGLVSXWHGWREH
DVVHVVHGLQDFFRUGDQFHZLWKUXOHVRIFRXUW
 q(QIRUFHPHQWUHODWHG VHUYLFHVr PHDQV DQ\WKLQJ GRQH XQGHU RU LQ
FRQQHFWLRQZLWKDQHQIRUFHPHQWSRZHURULQFRQQHFWLRQZLWKREWDLQLQJDQ
HQIRUFHPHQWSRZHURUDQ\VHUYLFHVXVHGIRUWKHSXUSRVHVRIDSURYLVLRQRI
WKLV6FKHGXOHRUUHJXODWLRQVXQGHULW

/LPLWDWLRQRIOLDELOLW\IRUVDOHRUSD\PHQWRISURFHHGV


 $Q\OLDELOLW\RIDQHQIRUFHPHQWDJHQWRUUHODWHGSDUW\WRDODZIXOFODLPDQW
IRUWKHVDOHRIFRQWUROOHGJRRGVLVH[FOXGHGH[FHSWLQWZRFDVHV
 7KHILUVWH[FHSWLRQLVZKHUHDWWKHWLPHRIWKHVDOHWKHHQIRUFHPHQWDJHQWKDG
QRWLFHWKDWWKHJRRGVZHUHQRWWKHGHEWRUpVRUQRWKLVDORQH
 7KHVHFRQGH[FHSWLRQLVZKHUHEHIRUHVDOHWKHODZIXOFODLPDQWKDGPDGHDQ
DSSOLFDWLRQWRWKHFRXUWFODLPLQJDQLQWHUHVWLQWKHJRRGV
 $ ODZIXO FODLPDQW LQ UHODWLRQ WR JRRGV LV D SHUVRQ ZKR KDV DQ LQWHUHVW LQ
WKHP DW WKH WLPH RI VDOH RWKHU WKDQ DQ LQWHUHVW WKDW ZDV DVVLJQHG RU
WUDQVIHUUHG WR KLP ZKLOH WKH SURSHUW\ LQ WKH JRRGV ZDV ERXQG IRU WKH
SXUSRVHVRIWKHHQIRUFHPHQWSRZHU



 $Q\OLDELOLW\RIDQHQIRUFHPHQWDJHQWRUUHODWHGSDUW\WRDODZIXOFODLPDQW
IRUSD\LQJRYHUSURFHHGVLVH[FOXGHGH[FHSWLQWZRFDVHV
 7KHILUVWH[FHSWLRQLVZKHUHDWWKHWLPHRIWKHSD\PHQWKHKDGQRWLFHWKDWWKH
JRRGVZHUHQRWWKHGHEWRUpVRUQRWKLVDORQH
 7KH VHFRQG H[FHSWLRQ LV ZKHUH EHIRUH WKDW WLPH WKH ODZIXO FODLPDQW KDG
PDGHDQDSSOLFDWLRQWRWKHFRXUWFODLPLQJDQLQWHUHVWLQWKHJRRGV
 $ ODZIXO FODLPDQW LQ UHODWLRQ WR JRRGV LV D SHUVRQ ZKR KDV DQ LQWHUHVW LQ
WKHPDWWKHWLPHRIVDOH

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7DNLQJFRQWURORIJRRGV
3DUWu7KHSURFHGXUH





 3DUDJUDSKVDQGu
D GR QRW DIIHFW WKH OLDELOLW\ RI D SHUVRQ RWKHU WKDQ WKH HQIRUFHPHQW
DJHQWRUDUHODWHGSDUW\
E GRQRWDSSO\WRWKHFUHGLWRULIKHLVWKHHQIRUFHPHQWDJHQW
 7KHIROORZLQJDSSO\IRUWKHSXUSRVHVRIWKRVHSDUDJUDSKV
 7KHHQIRUFHPHQWDJHQWRUDUHODWHGSDUW\KDVQRWLFHRIVRPHWKLQJLIKHZRXOG
KDYHIRXQGLWRXWLIKHKDGPDGHUHDVRQDEOHHQTXLULHV
 $UHODWHGSDUW\LVDQ\SHUVRQZKRDFWVLQH[HUFLVHRIDQHQIRUFHPHQWSRZHU
RWKHUWKDQWKHFUHGLWRURUHQIRUFHPHQWDJHQW
 q7KHFRXUWrKDVWKHVDPHPHDQLQJDVLQSDUDJUDSK

5HPHGLHVDYDLODEOHWRWKHGHEWRU


 7KLVSDUDJUDSKDSSOLHVZKHUHDQHQIRUFHPHQWDJHQWu
D EUHDFKHVDSURYLVLRQRIWKLV6FKHGXOHRU
E DFWV XQGHU DQ HQIRUFHPHQW SRZHU XQGHU D ZULW ZDUUDQW OLDELOLW\
RUGHURURWKHULQVWUXPHQWWKDWLVGHIHFWLYH
 7KHEUHDFKRUGHIHFWGRHVQRWPDNHWKHHQIRUFHPHQWDJHQWRUDSHUVRQKHLV
DFWLQJIRUDWUHVSDVVHU
 %XWWKHGHEWRUPD\EULQJSURFHHGLQJVXQGHUWKLVSDUDJUDSK
 6XEMHFWWRUXOHVRIFRXUWWKHSURFHHGLQJVPD\EHEURXJKWu
D LQWKH+LJK&RXUWLQUHODWLRQWRDQHQIRUFHPHQWSRZHUXQGHUDZULW
RIWKH+LJK&RXUW
E LQ D FRXQW\ FRXUW LQ UHODWLRQ WR DQ HQIRUFHPHQW SRZHU XQGHU D
ZDUUDQWLVVXHGE\DFRXQW\FRXUW
F LQDQ\RWKHUFDVHLQWKH+LJK&RXUWRUDFRXQW\FRXUW
 ,QWKHSURFHHGLQJVWKHFRXUWPD\u
D RUGHUJRRGVWREHUHWXUQHGWRWKHGHEWRU
E RUGHU WKH HQIRUFHPHQW DJHQW RU D UHODWHG SDUW\ WR SD\ GDPDJHV LQ
UHVSHFWRIORVVVXIIHUHGE\WKHGHEWRUDVDUHVXOWRIWKHEUHDFKRURI
DQ\WKLQJGRQHXQGHUWKHGHIHFWLYHLQVWUXPHQW
 $UHODWHGSDUW\LVHLWKHURIWKHIROORZLQJ LIGLIIHUHQWIURPWKHHQIRUFHPHQW
DJHQW u
D WKHSHUVRQRQZKRPWKHHQIRUFHPHQWSRZHULVFRQIHUUHG
E WKHFUHGLWRU
 6XESDUDJUDSK  LVZLWKRXWSUHMXGLFHWRDQ\RWKHUSRZHUVRIWKHFRXUW
 6XESDUDJUDSK  E GRHVQRWDSSO\ZKHUHWKHHQIRUFHPHQWDJHQWDFWHGLQ
WKHUHDVRQDEOHEHOLHIu
D WKDWKHZDVQRWEUHDFKLQJDSURYLVLRQRIWKLV6FKHGXOHRU
E
DVWKHFDVHPD\EH WKDWWKHLQVWUXPHQWZDVQRWGHIHFWLYH
 7KLV SDUDJUDSK LV VXEMHFW WR SDUDJUDSK  LQ WKH FDVH RI D EUHDFK RI
SDUDJUDSK  



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7DNLQJFRQWURORIJRRGV
3DUWu7KHSURFHGXUH

5HPHGLHVDYDLODEOHWRWKHFUHGLWRU


,I D GHEWRU ZURQJIXOO\ LQWHUIHUHV ZLWK FRQWUROOHG JRRGV DQG WKH FUHGLWRU
VXIIHUVORVVDVDUHVXOWWKHFUHGLWRUPD\EULQJDFODLPDJDLQVWWKHGHEWRULQ
UHVSHFWRIWKHORVV

2IIHQFHV


 $ SHUVRQ LV JXLOW\ RI DQ RIIHQFH LI KH LQWHQWLRQDOO\ REVWUXFWV D SHUVRQ
ODZIXOO\DFWLQJDVDQHQIRUFHPHQWDJHQW
 $SHUVRQLVJXLOW\RIDQRIIHQFHLIKHLQWHQWLRQDOO\LQWHUIHUHVZLWKFRQWUROOHG
JRRGVZLWKRXWODZIXOH[FXVH
 $ SHUVRQ JXLOW\ RI DQ RIIHQFH XQGHU WKLV SDUDJUDSK LV OLDEOH RQ VXPPDU\
FRQYLFWLRQWRu
D LPSULVRQPHQWIRUDWHUPQRWH[FHHGLQJZHHNVRU
E DILQHQRWH[FHHGLQJOHYHORQWKHVWDQGDUGVFDOHRU
F ERWK
 ,Q UHODWLRQ WR DQ RIIHQFH FRPPLWWHG EHIRUH WKH FRPPHQFHPHQW RI VHFWLRQ
  RIWKH&ULPLQDO-XVWLFH$FW F  WKHUHIHUHQFHLQVXESDUDJUDSK
 D WRZHHNVLVWREHUHDGDVDUHIHUHQFHWRPRQWKV

5HODWLRQWRLQVROYHQF\SURYLVLRQV


7KLV6FKHGXOHLVVXEMHFWWRVHFWLRQVDQGRIWKH,QVROYHQF\$FW
 F  

6&+('8/(

6HFWLRQ 

7$.,1*&21752/2)*22'6$0(1'0(176
,QFORVXUH$FW F 



7KH,QFORVXUH$FWLVDPHQGHGDVIROORZV
 6HFWLRQ H[SHQVHVKRZWREHGHIUD\HG LVDPHQGHGDVIROORZV
 7KHZRUGVEHIRUHqDQGWKHVDLGDVVHVVPHQWrEHFRPHVXEVHFWLRQ  
 )RUWKHZRUGVIURPqDQGWKHVDLGDVVHVVPHQWrWRWKHHQGVXEVWLWXWHu
q



:KHUHu
D DQDVVHVVPHQWXQGHUWKLVVHFWLRQKDVEHHQGHPDQGHGDQG
E WKHSHUVRQDVVHVVHGKDVQRWSDLGLWZLWKLQWHQGD\VDIWHUWKH
GD\WKHGHPDQGZDVPDGH
DMXVWLFHRIWKHSHDFHPD\LVVXHDZDUUDQWRIFRQWUROWRUHFRYHUWKH
DVVHVVPHQWr

 6HFWLRQ DVVHVVPHQWVWREHOHYLHGIRUWKHLPSURYLQJRIZDVWHVZKHUHWKHUH
DUHVWLQWHGFRPPRQV LVDPHQGHGDVIROORZV
 7KHZRUGVEHIRUHqDQGWKHVDLGDVVHVVPHQWVrEHFRPHVXEVHFWLRQ  

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7DNLQJFRQWURORIJRRGVDPHQGPHQWV



 )RUWKHZRUGVIURPqDQGWKHVDLGDVVHVVPHQWVrWRWKHHQGVXEVWLWXWHu
q

:KHUHu
D DQDVVHVVPHQWXQGHUWKLVVHFWLRQKDVEHHQGHPDQGHGDQG
E WKHSHUVRQDVVHVVHGKDVQRWSDLGLWZLWKLQWHQGD\VDIWHUWKH
GD\WKHGHPDQGZDVPDGH
DMXVWLFHRIWKHSHDFHPD\LVVXHDZDUUDQWRIFRQWUROWRUHFRYHUWKH
DVVHVVPHQWr

6DOHRI)DUPLQJ6WRFN$FW F 


7KH6DOHRI)DUPLQJ6WRFN$FWFHDVHVWRKDYHHIIHFW

-XGJPHQWV$FW F 


,Q WKH -XGJPHQWV $FW  RPLW VHFWLRQ  VKHULII PD\ VHL]H PRQH\
EDQNQRWHVHWF 

/DQGV&ODXVHV&RQVROLGDWLRQ$FW F 


,QVHFWLRQRIWKH/DQGV&ODXVHV&RQVROLGDWLRQ$FW SURFHHGLQJVLQ
FDVHRIUHIXVDOWRGHOLYHUSRVVHVVLRQRIODQGV IRUWKHZRUGVIURPqOHYLHGE\
GLVWUHVVrWRWKHHQGVXEVWLWXWHqUHFRYHUDEOHXQGHUDZDUUDQWRIFRQWUROLVVXHG
E\DMXVWLFHRIWKHSHDFHr

,QFORVXUH$FW F 


7KH,QFORVXUH$FWLVDPHQGHGDVIROORZV



,Q VHFWLRQ  UHFRYHU\ RI VKDUH RI H[SHQVHV  IRU WKH ZRUGV IURP qE\
ZDUUDQWrWRWKHHQGVXEVWLWXWHqWRLVVXHDZDUUDQWRIFRQWUROWRUHFRYHUWKH
DPRXQWFHUWLILHGr



,QVHFWLRQ UHFRYHU\RISHQDOWLHVDQGIRUIHLWXUHV IRUWKHZRUGVIURPqWR
OHY\r WR WKH HQG VXEVWLWXWH qWR LVVXH D ZDUUDQW RI FRQWURO WR UHFRYHU WKH
SHQDOWLHVDQGIRUIHLWXUHVr

5DLOZD\V&ODXVHV$FW F 


7KH5DLOZD\V&ODXVHV$FWLVDPHQGHGDVIROORZV



,QVHFWLRQ UHFRYHU\RIPRQH\E\GLVWUHVV DWWKHHQGLQVHUWu
 q,QWKLVVHFWLRQDVLWDSSOLHVLQ(QJODQGDQG:DOHVu
D IRU qOHYLHG E\ GLVWUHVVr VXEVWLWXWH qUHFRYHUHG XVLQJ WKH
SURFHGXUH LQ 6FKHGXOH  WR WKH 7ULEXQDOV &RXUWV DQG
(QIRUFHPHQW$FWr
E IRUqZDUUDQWRIGLVWUHVVrVXEVWLWXWHqZDUUDQWRIFRQWUROrr



,QVHFWLRQ VHYHUDOQDPHVLQRQHZDUUDQW DWWKHHQGLQVHUWu
 q,Q WKLV VHFWLRQ DV LW DSSOLHV LQ (QJODQG DQG :DOHV IRU qZDUUDQW RI
GLVWUHVVrVXEVWLWXWHqZDUUDQWRIFRQWUROrr



7KH DPHQGPHQWV LQ SDUDJUDSKV  DQG  KDYH WKH VDPH H[WHQW DV WKH
SURYLVLRQVWRZKLFKWKH\UHODWH



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7DNLQJFRQWURORIJRRGVDPHQGPHQWV

6XPPDU\-XULVGLFWLRQ 3URFHVV $FW F 


7KH6XPPDU\-XULVGLFWLRQ 3URFHVV $FWLVDPHQGHGDVIROORZV



,QVHFWLRQ SURYLVLRQDVWRH[HFXWLRQRISURFHVV IRUqZDUUDQWRIGLVWUHVVrLQ
ERWKSODFHVVXEVWLWXWHqZDUUDQWRIFRQWUROr



,Q VHFWLRQ  GHILQLWLRQV  IRU qZDUUDQW RI GLVWUHVVr VXEVWLWXWH qZDUUDQW RI
FRQWUROr



7KH DPHQGPHQWV LQ SDUDJUDSKV  DQG  KDYH WKH VDPH H[WHQW DV WKH
SURYLVLRQWRZKLFKWKH\UHODWH

%LOOVRI6DOH$FW  $PHQGPHQW$FW F 


7KH%LOOVRI6DOH$FW  $PHQGPHQW$FWLVDPHQGHGDVIROORZV



,QVHFWLRQ ELOORIVDOHZLWKSRZHU WR VHL]H H[FHSWLQ FHUWDLQHYHQWVWR EH
YRLG LQSDUDJUDSK  DIWHUqGLVWUDLQHGrLQVHUWqRUWDNHQFRQWURORIXVLQJ
WKH SRZHU LQ 6FKHGXOH  WR WKH 7ULEXQDOV &RXUWV DQG (QIRUFHPHQW $FW
r



,QVHFWLRQ ELOORIVDOHQRWWRSURWHFWFKDWWHOVDJDLQVWSRRUDQGSDURFKLDO
UDWHV DIWHUqZDUUDQWrLQVHUWqRUVXEMHFWWRDZDUUDQWRIFRQWUROr

6KHULIIV$FW F 


,QVHFWLRQRIWKH6KHULIIV$FW IHHVDQGSRXQGDJH DIWHUVXEVHFWLRQ
 LQVHUWu
q $

6XEVHFWLRQ   GRHV QRW DSSO\ WR WKH H[HFXWLRQ RI SURFHVV XQGHU D
SRZHUWRXVHWKHSURFHGXUHLQ6FKHGXOHWRWKH7ULEXQDOV&RXUWV
DQG(QIRUFHPHQW$FW WDNLQJFRQWURORIJRRGV r

'HHGVRI$UUDQJHPHQW$FW F 


,QVHFWLRQRIWKH'HHGVRI$UUDQJHPHQW$FW SUHIHUHQWLDOSD\PHQWWR
FUHGLWRUDQRIIHQFH DIWHUqE\GLVWUHVVrLQVHUWqRUE\XVLQJWKHSURFHGXUHLQ
6FKHGXOH  WR WKH 7ULEXQDOV &RXUWV DQG (QIRUFHPHQW $FW  WDNLQJ
FRQWURORIJRRGV r

0DLQWHQDQFH2UGHUV )DFLOLWLHVIRU(QIRUFHPHQW $FW F 


 ,QVHFWLRQRIWKH0DLQWHQDQFH2UGHUV )DFLOLWLHVIRU(QIRUFHPHQW $FW
PRGH RI HQIRUFLQJ RUGHUV  LQ VXEVHFWLRQ   IRU qZDUUDQW RI GLVWUHVVr
VXEVWLWXWHqZDUUDQWRIFRQWUROr
 7KHDPHQGPHQWLQWKLVSDUDJUDSKKDVWKHVDPHH[WHQWDVWKHSURYLVLRQWR
ZKLFKLWUHODWHV

$JULFXOWXUDO&UHGLWV$FW F 


,QVHFWLRQRIWKH$JULFXOWXUDO&UHGLWV$FW VXSSOHPHQWDOSURYLVLRQV
DERXWDJULFXOWXUDOFKDUJHV LQVXEVHFWLRQ  DIWHUqGLVWUHVVIRUrLQVHUWqRU
WKHH[HUFLVHRIDSRZHUWRXVHWKHSURFHGXUHLQ6FKHGXOHWRWKH7ULEXQDOV
&RXUWVDQG(QIRUFHPHQW$FW WDNLQJFRQWURORIJRRGV WRUHFRYHUr

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7DNLQJFRQWURORIJRRGVDPHQGPHQWV



5HVHUYHDQG$X[LOLDU\)RUFHV 3URWHFWLRQRI&LYLO,QWHUHVWV $FW F 


7KH5HVHUYHDQG$X[LOLDU\)RUFHV 3URWHFWLRQRI&LYLO,QWHUHVWV $FWLV
DPHQGHGDVIROORZV



,Q VHFWLRQ  JHQHUDO UHVWULFWLRQV RQ H[HFXWLRQ DQG RWKHU UHPHGLHV  LQ
VXEVHFWLRQ  D DIWHUqWKHOHY\LQJRIGLVWUHVVrLQVHUWu
qXVLQJ WKH SURFHGXUH LQ 6FKHGXOH  WR WKH 7ULEXQDOV &RXUWV
DQG(QIRUFHPHQW$FW WDNLQJFRQWURORIJRRGV r

&ULPLQDO-XVWLFH$FW F 


,QVHFWLRQRIWKH&ULPLQDO-XVWLFH$FW LQWHUSUHWDWLRQ DIWHUVXEVHFWLRQ
 LQVHUWu
q =$

,QWKHGHILQLWLRQRIqGHIDXOWrLQVXEVHFWLRQ  WKHUHIHUHQFHWRZDQW
RIVXIILFLHQWGLVWUHVVWRVDWLVI\DILQHRURWKHUVXPLQFOXGHVDUHIHUHQFH
WRFLUFXPVWDQFHVZKHUHu
D WKHUH LV SRZHU WR XVH WKH SURFHGXUH LQ 6FKHGXOH  WR WKH
7ULEXQDOV &RXUWV DQG (QIRUFHPHQW $FW  WR UHFRYHU WKH
ILQHRURWKHUVXPIURPDSHUVRQEXW
E LW DSSHDUV DIWHU DQ DWWHPSW KDV EHHQ PDGH WR H[HUFLVH WKH
SRZHU WKDW WKH SHUVRQpV JRRGV DUH LQVXIILFLHQW WR SD\ WKH
DPRXQW RXWVWDQGLQJ DV GHILQHG E\ SDUDJUDSK    RI WKDW
6FKHGXOH r

&RPSXOVRU\3XUFKDVH$FW F 



7KH&RPSXOVRU\3XUFKDVH$FWLVDPHQGHGDVIROORZV
 6HFWLRQ UHIXVDOWRJLYHSRVVHVVLRQWRDFTXLULQJDXWKRULW\ LVDPHQGHGDV
IROORZV
 ,QVXEVHFWLRQ  IRUWKHZRUGVIURPqOHYLHGE\GLVWUHVVrWRWKHHQGVXEVWLWXWH
qUHFRYHUDEOHXQGHUDZDUUDQWRIFRQWUROLVVXHGE\DMXVWLFHRIWKHSHDFHr
 2PLWVXEVHFWLRQ  



2PLWVHFWLRQ LUUHJXODULWLHVLQSURFHHGLQJVXQGHUWKH$FW 

&ULPLQDO-XVWLFH$FW F 


,Q VHFWLRQ  RI WKH &ULPLQDO -XVWLFH $FW  JHQHUDO SURYLVLRQV DV WR
LQWHUSUHWDWLRQ DIWHUVXEVHFWLRQ  LQVHUWu
q $

,QWKHGHILQLWLRQRIqVHQWHQFHRILPSULVRQPHQWrLQVXEVHFWLRQ  WKH
UHIHUHQFHWRZDQWRIVXIILFLHQWGLVWUHVVWRVDWLVI\DILQHRURWKHUVXP
LQFOXGHVDUHIHUHQFHWRFLUFXPVWDQFHVZKHUHu
D WKHUH LV SRZHU WR XVH WKH SURFHGXUH LQ 6FKHGXOH  WR WKH
7ULEXQDOV &RXUWV DQG (QIRUFHPHQW $FW  WR UHFRYHU WKH
ILQHRURWKHUVXPIURPDSHUVRQEXW
E LW DSSHDUV DIWHU DQ DWWHPSW KDV EHHQ PDGH WR H[HUFLVH WKH
SRZHU WKDW WKH SHUVRQpV JRRGV DUH LQVXIILFLHQW WR SD\ WKH
DPRXQW RXWVWDQGLQJ DV GHILQHG E\ SDUDJUDSK    RI WKDW
6FKHGXOH r



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7DNLQJFRQWURORIJRRGVDPHQGPHQWV

7D[HV0DQDJHPHQW$FW F 



7KH7D[HV0DQDJHPHQW$FWLVDPHQGHGDVIROORZV
 6HFWLRQ GLVWUDLQWE\FROOHFWRUV LVDPHQGHGDVIROORZV
 ,Q VXEVHFWLRQ   IRU WKH ZRUGV IURP qWKH FROOHFWRU PD\r WR WKH HQG
VXEVWLWXWH qWKH FROOHFWRU PD\ XVH WKH SURFHGXUH LQ 6FKHGXOH  WR WKH
7ULEXQDOV &RXUWV DQG (QIRUFHPHQW $FW  WDNLQJ FRQWURO RI JRRGV  WR
UHFRYHUWKDWVXPr
 2PLWVXEVHFWLRQV  WR  



2PLWVHFWLRQ SULRULW\RIFODLPIRUWD[ 

$GPLQLVWUDWLRQRI-XVWLFH$FW F 


,QVHFWLRQRIWKH$GPLQLVWUDWLRQRI-XVWLFH$FW UHFRYHU\RIFRVWVDQG
FRPSHQVDWLRQDZDUGHGE\PDJLVWUDWHVHWF LQVXEVHFWLRQ  IRUqZULWRIILHUL
IDFLDVrVXEVWLWXWHqZULWRIFRQWUROr

$WWDFKPHQWRI(DUQLQJV$FW F 


,QVHFWLRQRIWKH$WWDFKPHQWRI(DUQLQJV$FW DSSOLFDWLRQIRURUGHU
DQG FRQGLWLRQV RI FRXUWpV SRZHU WR PDNH LW  LQ VXEVHFWLRQ  E  IRU
qGLVWUHVVrVXEVWLWXWHqWDNLQJFRQWURORIJRRGVr

&ULPLQDO-XVWLFH$FW F 


,Q VHFWLRQ  RI WKH &ULPLQDO -XVWLFH $FW  LQWHUSUHWDWLRQ HWF  LQ
VXEVHFWLRQ  RPLWWKHZRUGVIURPqqVHQWHQFHRILPSULVRQPHQWrrWRWKHHQG

5HKDELOLWDWLRQRI2IIHQGHUV$FW F 


,Q VHFWLRQ  RI WKH 5HKDELOLWDWLRQ RI 2IIHQGHUV $FW  UHKDELOLWDWHG
SHUVRQVDQGVSHQWFRQYLFWLRQV DIWHUVXEVHFWLRQ  LQVHUWu
q $

,Q VXEVHFWLRQ  D  WKH UHIHUHQFH WR ZDQW RI VXIILFLHQW GLVWUHVV WR
VDWLVI\ D ILQH RU RWKHU VXP LQFOXGHV D UHIHUHQFH WR FLUFXPVWDQFHV
ZKHUHu
D WKHUH LV SRZHU WR XVH WKH SURFHGXUH LQ 6FKHGXOH  WR WKH
7ULEXQDOV &RXUWV DQG (QIRUFHPHQW $FW  WR UHFRYHU WKH
ILQHRURWKHUVXPIURPDSHUVRQEXW
E LW DSSHDUV DIWHU DQ DWWHPSW KDV EHHQ PDGH WR H[HUFLVH WKH
SRZHU WKDW WKH SHUVRQpV JRRGV DUH LQVXIILFLHQW WR SD\ WKH
DPRXQW RXWVWDQGLQJ DV GHILQHG E\ SDUDJUDSK    RI WKDW
6FKHGXOH r

&XVWRPVDQG([FLVH0DQDJHPHQW$FW F 


 ,Q VHFWLRQ  RI WKH &XVWRPV DQG ([FLVH 0DQDJHPHQW $FW  QRQ
SD\PHQWRISHQDOWLHVHWFPD[LPXPWHUPVRILPSULVRQPHQW DIWHUVXEVHFWLRQ
 LQVHUWu
q $

,QVXEVHFWLRQ  E DVLWDSSOLHVWRDPDJLVWUDWHVpFRXUWLQ(QJODQGRU
:DOHV WKH UHIHUHQFH WR GHIDXOW RI VXIILFLHQW GLVWUHVV WR VDWLVI\ WKH
DPRXQW RIWKHSHQDOW\ LV DUHIHUHQFH WRZDQWRIVXIILFLHQW JRRGV WR

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7DNLQJFRQWURORIJRRGVDPHQGPHQWV



VDWLVI\WKHDPRXQWZLWKLQWKHPHDQLQJJLYHQE\VHFWLRQ  RIWKH
0DJLVWUDWHVp&RXUWV$FWr
 7KHDPHQGPHQWLQWKLVSDUDJUDSKKDVWKHVDPHH[WHQWDVWKHSURYLVLRQWR
ZKLFKLWUHODWHV
0DJLVWUDWHVp&RXUWV$FW F 



7KH0DJLVWUDWHVp&RXUWV$FWLVDPHQGHGDVIROORZV
 6HFWLRQ HQIRUFHPHQWRIVXPVDGMXGJHGWREHSDLG LVDPHQGHGDVIROORZV
 ,QVXEVHFWLRQ  IRUqLVVXHDZDUUDQWRIGLVWUHVVIRUWKHSXUSRVHRIOHY\LQJ
WKHVXPrVXEVWLWXWHqLVVXHDZDUUDQWRIFRQWUROIRUWKHSXUSRVHRIUHFRYHULQJ
WKHVXPr
 ,QVXEVHFWLRQ  D u
D IRUqZDUUDQWRIGLVWUHVVrVXEVWLWXWHqZDUUDQWRIFRQWUROr
E IRUqVDWLVI\WKHVXPZLWKWKHFRVWVDQGFKDUJHVRIOHY\LQJWKHVXPr
VXEVWLWXWH qSD\ WKH DPRXQW RXWVWDQGLQJ DV GHILQHG E\ SDUDJUDSK
  RI 6FKHGXOH WRWKH7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FW
r
 ,QVXEVHFWLRQ  E IRUqZDUUDQWRIGLVWUHVVrVXEVWLWXWHqZDUUDQWRIFRQWUROr



,Q VHFWLRQ  SRVWSRQHPHQW RI LVVXH RI ZDUUDQW  LQ VXEVHFWLRQ   IRU
qZDUUDQWRIGLVWUHVVrVXEVWLWXWHqZDUUDQWRIFRQWUROr



 6HFWLRQ UHOHDVHIURPFXVWRG\DQGUHGXFWLRQRIGHWHQWLRQRQSD\PHQW LV
DPHQGHGDVIROORZV
 ,QVXEVHFWLRQ  u
D IRUqGLVWUHVVrLQWKHILUVWSODFHVXEVWLWXWHqJRRGVr
E IRUqDQGGLVWUHVVrVXEVWLWXWHqRU DVWKHFDVHPD\EH RQWKHSD\PHQW
RIWKHDPRXQWRXWVWDQGLQJr
 ,QVXEVHFWLRQ  u
D IRUqGLVWUHVVrLQWKHILUVWSODFHVXEVWLWXWHqJRRGVr
E IRUWKHZRUGVIURPqWRVRPXFKRIWKHVDLGVXPrWRWKHHQGVXEVWLWXWH
qu
D WRWKHDPRXQWRXWVWDQGLQJ DW WKHWLPHWKHSHULRG RI
GHWHQWLRQZDVLPSRVHGLIWKHSURFHGXUHLQ6FKHGXOH
WRWKH7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FW
WDNLQJ FRQWURO RI JRRGV  KDG EHHQ XVHG IRU
UHFRYHULQJWKHVXP
E RWKHUZLVHWRVRPXFKRIWKHVXPDVZDVGXHDWWKDW
WLPHr
 $IWHUVXEVHFWLRQ  LQVHUWu
q

,QWKLV$FWUHIHUHQFHVWRZDQWRIVXIILFLHQWJRRGVWRVDWLVI\DVXPRI
PRQH\DUHUHIHUHQFHVWRFLUFXPVWDQFHVZKHUHu
D D ZDUUDQW RI FRQWURO KDV EHHQ LVVXHG IRU WKH VXP WR EH
UHFRYHUHGIURPDSHUVRQEXW
E LW DSSHDUV RQ WKH UHWXUQ WR WKH ZDUUDQW WKDW WKH SHUVRQpV
PRQH\ DQG JRRGV DUH LQVXIILFLHQW WR SD\ WKH DPRXQW
RXWVWDQGLQJ



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7DNLQJFRQWURORIJRRGVDPHQGPHQWV



,QWKLVVHFWLRQqWKHDPRXQWRXWVWDQGLQJrKDVWKHPHDQLQJJLYHQE\
SDUDJUDSK    RI 6FKHGXOH  WR WKH 7ULEXQDOV &RXUWV DQG
(QIRUFHPHQW$FWr



,Q VHFWLRQ  DSSOLFDWLRQ RI PRQH\ IRXQG RQ GHIDXOWHU WR VDWLVI\ VXP
DGMXGJHG LQVXEVHFWLRQ  IRUqGLVWUHVVrVXEVWLWXWHqJRRGVr



,Q VHFWLRQ  HQIRUFHPHQW RI ILQHV LPSRVHG RQ \RXQJ RIIHQGHUV  LQ
VXEVHFWLRQV  DQG  IRUqGLVWUHVVrVXEVWLWXWHqJRRGVr



 6HFWLRQ  UHVWULFWLRQ RQ SRZHU WR LPSRVH LPSULVRQPHQW IRU GHIDXOW  LV
DPHQGHGDVIROORZV
 ,QVXEVHFWLRQ  IRUqGLVWUHVVrVXEVWLWXWHqJRRGVr
 LQ VXEVHFWLRQ $ D  IRU qZDUUDQW RI GLVWUHVVr VXEVWLWXWH qZDUUDQW RI
FRQWUROr




,QVHFWLRQ  HQIRUFHPHQWRISD\PHQWRIILQHVE\+LJK&RXUWDQGFRXQW\
FRXUW LQVXEVHFWLRQ  IRUqZULWRIILHULIDFLDVrVXEVWLWXWHqZULWRIFRQWUROr
 6HFWLRQ$ ILQHVLPSRVHGRQFRPSDQLHV LVDPHQGHGDVIROORZV
 ,QVXEVHFWLRQ  E IRUqZDUUDQWRIGLVWUHVVrVXEVWLWXWHqZDUUDQWRIFRQWUROr
 )RUVXEVHFWLRQ  F VXEVWLWXWHu
q F LW DSSHDUV RQ WKH UHWXUQ WR WKH ZDUUDQW WKDW WKH FRPSDQ\pV
PRQH\ DQG JRRGV DUH LQVXIILFLHQW WR SD\ WKH DPRXQW
RXWVWDQGLQJr
 $WWKHHQGLQVHUWu
q

,QWKLVVHFWLRQqWKHDPRXQWRXWVWDQGLQJrKDVWKHPHDQLQJJLYHQE\
SDUDJUDSK    RI 6FKHGXOH  WR WKH 7ULEXQDOV &RXUWV DQG
(QIRUFHPHQW$FWr



,QVHFWLRQ VXSHUYLVLRQSHQGLQJSD\PHQW LQVXEVHFWLRQV  DQG  IRU
qGLVWUHVVrVXEVWLWXWHqJRRGVr



,QVHFWLRQ FLYLOGHEWFRPSODLQWIRUQRQSD\PHQW LQVXEVHFWLRQ  IRU
qGLVWUHVVrVXEVWLWXWHqJRRGVr



,QVHFWLRQ IRUIHLWXUHRIUHFRJQL]DQFH LQVXEVHFWLRQ  IRUqZDUUDQWRI
GLVWUHVVrVXEVWLWXWHqZDUUDQWRIFRQWUROr



 ,QVHFWLRQ ZDUUDQWV VXEVHFWLRQ  LVDPHQGHGDVIROORZV
 )RUqZDUUDQWRIGLVWUHVVrLQWKHILUVWSODFHVXEVWLWXWHqZDUUDQWRIFRQWUROr
 2PLWWKHZRUGVIURPq7KLVVXEVHFWLRQrWRWKHHQG



 6HFWLRQ$ FLYLOLDQHQIRUFHPHQWRIILFHUV LVDPHQGHGDVIROORZV
 ,QVXEVHFWLRQ  IRUqGLVWUHVVrVXEVWLWXWHqFRQWUROr
 ,QVXEVHFWLRQ  IRUqDJDLQVWZKRP GLVWUHVVLVOHYLHGrVXEVWLWXWHqLQWKH
FDVHRIDZDUUDQWRIFRQWURODJDLQVWZKRPWKHZDUUDQWLVLVVXHGr



,QVHFWLRQ% H[HFXWLRQE\DSSURYHGHQIRUFHPHQWDJHQF\ LQVXEVHFWLRQ
 IRUqDJDLQVWZKRPGLVWUHVVLVOHYLHGrVXEVWLWXWHqLQWKHFDVHRIDZDUUDQW
RIFRQWURODJDLQVWZKRPWKHZDUUDQWLVLVVXHGr

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7DNLQJFRQWURORIJRRGVDPHQGPHQWV





,Q VHFWLRQ &$ SRZHU WR PDNH GLVFORVXUH RUGHU  LQ VXEVHFWLRQ   IRU
qGLVWUHVVrVXEVWLWXWHqFRQWUROr



 6HFWLRQ' H[HFXWLRQE\SHUVRQQRWLQSRVVHVVLRQRIZDUUDQW LVDPHQGHG
DVIROORZV
 2PLWVXEVHFWLRQ  F 
 ,QVXEVHFWLRQ  IRUqDJDLQVWZKRP GLVWUHVVLVOHYLHGrVXEVWLWXWHqLQWKH
FDVHRIDZDUUDQWRIFRQWURODJDLQVWZKRPWKHZDUUDQWLVLVVXHGr




,QVHFWLRQ FRQVHFXWLYHWHUPVRILPSULVRQPHQW LQVXEVHFWLRQV  DQG 
IRUqGLVWUHVVrVXEVWLWXWHqJRRGVr
 6HFWLRQ LQWHUSUHWDWLRQ LVDPHQGHGDVIROORZV
 ,Q VXEVHFWLRQ   LQ WKH GHILQLWLRQV RI qLPSRVH LPSULVRQPHQWr DQG
qVHQWHQFHrIRUqGLVWUHVVrVXEVWLWXWHqJRRGVr
 $IWHUVXEVHFWLRQ  LQVHUWu
q $

5HIHUHQFHVLQWKLV$FWWRZDQWRIVXIILFLHQWJRRGVWRVDWLVI\DILQHRU
RWKHUVXPRIPRQH\KDYHWKHPHDQLQJJLYHQE\VHFWLRQ  r



2PLWVHFWLRQ



,Q 6FKHGXOH $ SRZHUV RI DXWKRULVHG RIILFHUV H[HFXWLQJ ZDUUDQWV  RPLW
SDUDJUDSK

6XSUHPH&RXUW$FW F 


 6HFWLRQ=$RIWKH6XSUHPH&RXUW$FW SRZHURI+LJK&RXUWWRYDU\
FRPPLWWDOLQGHIDXOW LVDPHQGHGDVIROORZV
 ,QVXEVHFWLRQ  IRUqGLVWUHVVrLQERWKSODFHVVXEVWLWXWHqJRRGVr
 $IWHUVXEVHFWLRQ  LQVHUWu
q

,Q VXEVHFWLRQ  UHIHUHQFHV WR ZDQW RI VXIILFLHQWJRRGV WR VDWLVI\ D
VXPDUHUHIHUHQFHVWRFLUFXPVWDQFHVZKHUHu
D WKHUH LV SRZHU WR XVH WKH SURFHGXUH LQ 6FKHGXOH  WR WKH
7ULEXQDOV &RXUWV DQG (QIRUFHPHQW $FW  WR UHFRYHU WKH
VXPIURPDSHUVRQEXW
E LW DSSHDUV DIWHU DQ DWWHPSW KDV EHHQ PDGH WR H[HUFLVH WKH
SRZHU WKDW WKH SHUVRQpV JRRGV DUH LQVXIILFLHQW WR SD\ WKH
DPRXQW RXWVWDQGLQJ DV GHILQHG E\ SDUDJUDSK    RI WKDW
6FKHGXOH r

&RXQW\&RXUWV$FW F 



7KH&RXQW\&RXUWV$FWLVDPHQGHGDVIROORZV
 6HFWLRQ  H[HFXWLRQ RI MXGJPHQWV RU RUGHUV IRU SD\PHQW RI PRQH\  LV
DPHQGHGDVIROORZV
 ,Q VXEVHFWLRQ   IRU WKH ZRUGV IURP qE\ H[HFXWLRQr WR WKH HQGVXEVWLWXWH
qXQGHUDZDUUDQWXQGHUVXEVHFWLRQ  r
 ,QVXEVHFWLRQ  u



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7DNLQJFRQWURORIJRRGVDPHQGPHQWV

D
E

IRU qZDUUDQW RI H[HFXWLRQ LQ WKH QDWXUH RI D ZULW RI ILHUL IDFLDVr
VXEVWLWXWHqZDUUDQWRIFRQWUROr
IRUWKHZRUGVIURPqOHY\rWRWKHHQGVXEVWLWXWHqXVHWKHSURFHGXUHLQ
6FKHGXOH  WR WKH 7ULEXQDOV &RXUWV DQG (QIRUFHPHQW $FW 
WDNLQJ FRQWURO RI JRRGV  WR UHFRYHU WKH PRQH\ SD\DEOH XQGHU WKH
MXGJPHQWRURUGHUr

 $IWHUWKDWVXEVHFWLRQLQVHUWu
q $

7KHSHUVRQWRZKRPDZDUUDQWXQGHUVXEVHFWLRQ  PXVWEHGLUHFWHG
LVWREH GHWHUPLQHGLQ DFFRUGDQFHZLWKDUUDQJHPHQWV PDGHE\WKH
/RUG&KDQFHOORURUE\DSHUVRQDFWLQJRQKLVEHKDOIr

 2PLWVXEVHFWLRQ  


 6HFWLRQ H[HFXWLRQRIRUGHUVIRUSD\PHQWE\LQVWDOPHQWV LVDPHQGHGDV
IROORZV
 ,QVXEVHFWLRQIRUqH[HFXWLRQRQWKHRUGHUrVXEVWLWXWHqDZDUUDQWRIFRQWUROWR
UHFRYHUDQ\RIWKDWVXPr
 ,QVXEVHFWLRQ  u
D IRU qH[HFXWLRQ LV WR LVVXHr VXEVWLWXWH qD ZDUUDQW RI FRQWURO LV WR EH
LVVXHGr
E IRU qH[HFXWLRQ PD\ LVVXHr VXEVWLWXWH qD ZDUUDQW RI FRQWURO PD\ EH
LVVXHGr
 ,QVXEVHFWLRQ  u
D IRU qH[HFXWLRQ RU VXFFHVVLYH H[HFXWLRQV PD\ LVVXHr VXEVWLWXWH qD
ZDUUDQWRUVXFFHVVLYHZDUUDQWVRIFRQWUROPD\EHLVVXHGr
E IRU WKH ZRUGV IURP qQR H[HFXWLRQr WR qLW LVVXHVr VXEVWLWXWH qQR
ZDUUDQWRIFRQWUROPD\EHLVVXHGXQOHVVZKHQLWLVLVVXHGr



 6HFWLRQ H[HFXWLRQWREHVXSHUVHGHGRQSD\PHQW LVDPHQGHGDVIROORZV
 ,QVXEVHFWLRQ  u
D IRUqZDUUDQWRIH[HFXWLRQrVXEVWLWXWHqZDUUDQWRIFRQWUROr
E IRUqOHYLHGrVXEVWLWXWHqUHFRYHUHGr
 2PLWVXEVHFWLRQ  
 )RU WKH KHDGLQJ q([HFXWLRQ WR EH VXSHUVHGHG RQ SD\PHQWr VXEVWLWXWH
q,QGRUVHPHQWRIDPRXQWRQZDUUDQWr



2PLWVHFWLRQVWR



,QVHFWLRQ SHQDOW\IRUUHVFXLQJJRRGVVHL]HG DIWHUVXEVHFWLRQ  LQVHUWu
q

7KLV VHFWLRQ GRHV QRW DSSO\ LQ WKH FDVH RI JRRGV VHL]HG XQGHU
6FKHGXOHWRWKH7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FWr



2PLWVHFWLRQVWR



,QVHFWLRQ LQWHUSOHDGHUE\GLVWULFWMXGJH DIWHUVXEVHFWLRQ  LQVHUWu
q



7KLV VHFWLRQ GRHV QRW DSSO\ LQ WKH FDVH RI JRRGV VHL]HG XQGHU
6FKHGXOHWRWKH7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FWr

2PLWVHFWLRQVDQG

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7DNLQJFRQWURORIJRRGVDPHQGPHQWV





2PLWVHFWLRQ



,Q VHFWLRQ  LUUHJXODULW\ LQ H[HFXWLQJ ZDUUDQWV  LQ VXEVHFWLRQ   DIWHU
qEXWrLQVHUWqH[FHSWLQWKHFDVHRIDZDUUDQWRIFRQWURO WRZKLFK6FKHGXOH
WRWKH7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FWDSSOLHV r



2PLWVHFWLRQ

*DV$FW F 


 ,QSDUDJUDSKRI6FKHGXOH%WRWKH*DV$FW JDVPHWHUVDQGILWWLQJV
QRWWREHVXEMHFWWRGLVWUHVV LQVXESDUDJUDSK  DIWHUqOLDEOHrLQVHUWqWREH
WDNHQ FRQWURO RI XQGHU 6FKHGXOH  WR WKH 7ULEXQDOV &RXUWV DQG
(QIRUFHPHQW$FWRUr
 7KHDPHQGPHQWLQWKLVSDUDJUDSKKDVWKHVDPHH[WHQWDVWKHSURYLVLRQWR
ZKLFKLWUHODWHV

,QVROYHQF\$FW F 


 ,QVHFWLRQRIWKH,QVROYHQF\$FW H[SUHVVLRQVXVHGJHQHUDOO\ LQVHUW
LQWKHDSSURSULDWHSODFHu
qqGLVWUHVVrLQFOXGHVXVHRIWKHSURFHGXUHLQ6FKHGXOHWRWKH
7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FWDQGUHIHUHQFHV
WR OHY\LQJ GLVWUHVV VHL]LQJ JRRGV DQG UHODWHG H[SUHVVLRQV
VKDOOEHFRQVWUXHGDFFRUGLQJO\r
 7KHDPHQGPHQWLQWKLVSDUDJUDSK KDVWKHVDPHH[WHQWDVWKHSURYLVLRQWR
ZKLFKLWUHODWHV

'DUWIRUG7KXUURFN&URVVLQJ$FW F 


 6HFWLRQ  RI WKH 'DUWIRUG7KXUURFN &URVVLQJ $FW  WHUPLQDWLRQ
VXSSOHPHQWDU\SURYLVLRQV LVDPHQGHGDVIROORZV
 ,QVXEVHFWLRQ  u
D DIWHU qGLVWUHVVr LQ WKH ILUVW SODFH LQVHUW qRU DQ\ SRZHU WR XVH WKH
SURFHGXUHLQ6FKHGXOHWRWKH7ULEXQDOV&RXUWVDQG(QIRUFHPHQW
$FW WDNLQJFRQWURORIJRRGV r
E DIWHUqOHYLHGrLQVHUWqRUWKDWSRZHUZDVH[HUFLVHGr
 ,Q VXEVHFWLRQ   DIWHU qOHYLHGr LQVHUW qRU WKH SRZHU WKHUH PHQWLRQHG ZDV
H[HUFLVDEOHr

,QFRPHDQG&RUSRUDWLRQ7D[HV$FW F 


,Q6FKHGXOHWRWKH,QFRPHDQG&RUSRUDWLRQ7D[HV$FW FROOHFWLRQRI
LQFRPH WD[ RQ FRPSDQ\ SD\PHQWV ZKLFK DUH QRW GLVWULEXWLRQV  LQ
SDUDJUDSK    DW WKH HQG LQVHUW qRU XQGHU 6FKHGXOH  WR WKH 7ULEXQDOV
&RXUWVDQG(QIRUFHPHQW$FW WDNLQJFRQWURORIJRRGV r

/RFDO*RYHUQPHQW)LQDQFH$FW F 


7KH/RFDO*RYHUQPHQW)LQDQFH$FWLVDPHQGHGDVIROORZV




'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7DNLQJFRQWURORIJRRGVDPHQGPHQWV

$IWHUVHFWLRQLQVHUWu
q$ 5HFRYHU\E\WDNLQJFRQWURORIJRRGV
:KHUH D OLDELOLW\ RUGHU KDV EHHQ PDGH DJDLQVW D SHUVRQ XQGHU
UHJXODWLRQV XQGHU 6FKHGXOH  WKH 6HFUHWDU\ RI 6WDWH PD\ XVH WKH
SURFHGXUHLQ6FKHGXOHWRWKH7ULEXQDOV&RXUWVDQG(QIRUFHPHQW
$FW WDNLQJFRQWURORIJRRGV WRUHFRYHUWKHDPRXQWLQUHVSHFW
RIZKLFKWKHRUGHUZDVPDGHWRWKHH[WHQWWKDWLWUHPDLQVXQSDLG



 6FKHGXOH QRQGRPHVWLFUDWLQJDGPLQLVWUDWLRQ LVDPHQGHGDVIROORZV
 ,QSDUDJUDSKIRUqUHFRYHU\rVXEVWLWXWHqWKHUHFRYHU\RWKHUZLVHWKDQXQGHU
6FKHGXOH  WR WKH 7ULEXQDOV &RXUWV DQG (QIRUFHPHQW $FW  WDNLQJ
FRQWURORIJRRGV r
 ,QSDUDJUDSKu
D RPLWVXESDUDJUDSK  E 
E LQ VXESDUDJUDSK  E  DIWHU qPHWKRGr LQ WKH VHFRQG SODFH LQVHUW
qSURYLGHGIRULQVHFWLRQ$DERYHRUr

(OHFWULFLW\$FW F 


,QSDUDJUDSKRI6FKHGXOHWRWKH(OHFWULFLW\$FW HOHFWULFDOSODQWHWF
QRW WR EH OLDEOH WR EH WDNHQ LQ H[HFXWLRQ  LQ VXESDUDJUDSK  E  DIWHU
qOLDEOHr LQVHUW qWR EH WDNHQ FRQWURO RI XQGHU 6FKHGXOH  WR WKH 7ULEXQDOV
&RXUWVDQG(QIRUFHPHQW$FWRUr

&RPSDQLHV$FW F 


 ,Q VHFWLRQ  RI WKH &RPSDQLHV $FW  SURFHHGLQJV DJDLQVW PDUNHW
SURSHUW\E\XQVHFXUHGFUHGLWRUV LQVXEVHFWLRQ  DIWHUqOHYLHGrLQVHUWqDQG
QRSRZHUWRXVHWKHSURFHGXUHLQ6FKHGXOHWRWKH7ULEXQDOV&RXUWVDQG
(QIRUFHPHQW$FW WDNLQJFRQWURORIJRRGV PD\EHH[HUFLVHGr
 7KHDPHQGPHQWLQWKLVSDUDJUDSKKDVWKHVDPHH[WHQWDVWKHSURYLVLRQWR
ZKLFKLWUHODWHV

1HZ5RDGVDQG6WUHHW:RUNV$FW F 


 3DUDJUDSK  RI 6FKHGXOH  WR WKH 1HZ 5RDGV DQG 6WUHHW :RUNV $FW 
UHFRYHU\RISURSHUW\WDNHQLQGLVWUHVVHWF LVDPHQGHGDVIROORZV
 ,QVXESDUDJUDSK  u
D DIWHUqGLVWUHVVrLQWKHILUVWSODFHLQVHUWqRUXQGHUDQ\SRZHUWRXVHWKH
SURFHGXUHLQ6FKHGXOHWRWKH7ULEXQDOV&RXUWVDQG(QIRUFHPHQW
$FW WDNLQJFRQWURORIJRRGV r
E DIWHUqOHYLHGrLQVHUWqRUWKDWSRZHUZDVH[HUFLVHGr
 ,QVXESDUDJUDSK  DIWHUqOHYLHGrLQVHUWqRUWKHSRZHUWKHUHPHQWLRQHGZDV
H[HUFLVDEOHr

&KLOG6XSSRUW$FW F 


7KH&KLOG6XSSRUW$FWLVDPHQGHGDVIROORZV

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7DNLQJFRQWURORIJRRGVDPHQGPHQWV





 6HFWLRQ  HQIRUFHPHQW RI OLDELOLW\ RUGHUV E\ GLVWUHVV  LV DPHQGHG DV
IROORZV
 ,Q VXEVHFWLRQ   IRU WKH ZRUGV IURP qOHY\r WR WKH HQG VXEVWLWXWH qXVH WKH
SURFHGXUHLQ6FKHGXOHWRWKH7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FW
WDNLQJFRQWURORIJRRGV WRUHFRYHUWKHDPRXQWLQUHVSHFWRIZKLFKWKHRUGHU
ZDVPDGHWRWKHH[WHQWWKDWLWUHPDLQVXQSDLGr
 2PLWVXEVHFWLRQV  WR  



,QVHFWLRQ$ FRPPLWPHQWWRSULVRQDQGGLVTXDOLILFDWLRQIURPGULYLQJ LQ
VXEVHFWLRQ  D IRUqOHY\DQDPRXQWE\GLVWUHVVXQGHUWKLV$FWrVXEVWLWXWH
qUHFRYHUDQDPRXQWE\YLUWXHRIVHFWLRQ  r



,QVHFWLRQ FRPPLWPHQWWRSULVRQ IRUVXEVHFWLRQ  D L VXEVWLWXWHu
q L WKH DPRXQW RXWVWDQGLQJ DV GHILQHG E\ SDUDJUDSK
   RI 6FKHGXOH  WR WKH 7ULEXQDOV &RXUWV DQG
(QIRUFHPHQW$FW WDNLQJFRQWURORIJRRGV DQGr



 ,Q VHFWLRQ % GLVTXDOLILFDWLRQ IURP GULYLQJ IXUWKHU SURYLVLRQ  IRU
VXEVHFWLRQ  D VXEVWLWXWHu
q D WKH DPRXQW RXWVWDQGLQJ DV GHILQHG E\ SDUDJUDSK    RI
6FKHGXOH  WR WKH 7ULEXQDOV &RXUWV DQG (QIRUFHPHQW $FW
 WDNLQJFRQWURORIJRRGV DQGr
 7KHDPHQGPHQWLQWKLVSDUDJUDSKKDVWKHVDPHH[WHQWDVWKHSURYLVLRQWR
ZKLFKLWUHODWHV

:DWHU,QGXVWU\$FW F 


,Q VHFWLRQ  RI WKH :DWHU ,QGXVWU\ $FW  YHVWLQJ RI ZRUNV LQ
XQGHUWDNHU  LQ VXEVHFWLRQ   DIWHU qOLDEOHr LQVHUW qWR EH WDNHQ FRQWURO RI
XQGHU6FKHGXOHWRWKH7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FWRUr

:DWHU5HVRXUFHV$FW F 


,Q6FKHGXOHWR WKH :DWHU 5HVRXUFHV$FW VXSSOHPHQWDOSURYLVLRQV
ZLWK UHVSHFW WR GUDLQDJH FKDUJHV  LQ SDUDJUDSK   E  IRU qZDUUDQW RI
GLVWUHVVrVXEVWLWXWHqZDUUDQWRIFRQWUROr

/DQG'UDLQDJH$FW F 


,QVHFWLRQRIWKH/DQG'UDLQDJH$FW SRZHUVIRUHQIRUFLQJSD\PHQW
RI GUDLQDJH UDWHV  LQ VXEVHFWLRQ  E  IRU qZDUUDQW RI GLVWUHVVr VXEVWLWXWH
qZDUUDQWRIFRQWUROr

6RFLDO6HFXULW\$GPLQLVWUDWLRQ$FW F 


 6HFWLRQ $ RI WKH 6RFLDO 6HFXULW\ $GPLQLVWUDWLRQ $FW  UHFRYHU\ RI
FRQWULEXWLRQVHWFLQ(QJODQGDQG:DOHV LVDPHQGHGDVIROORZV
 ,QVXEVHFWLRQ  u
D LQSDUDJUDSK E DIWHUqUHODWHVrLQVHUWq qWKHVXPVGXHr r
E IRU WKH ZRUGV IURP qGLVWUDLQr WR WKH HQG VXEVWLWXWH qXVH WKH
SURFHGXUHLQ6FKHGXOHWRWKH7ULEXQDOV&RXUWVDQG(QIRUFHPHQW
$FW WDNLQJFRQWURORIJRRGV WRUHFRYHUWKHVXPVGXHr



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7DNLQJFRQWURORIJRRGVDPHQGPHQWV

 2PLWVXEVHFWLRQV  WR  DQG  
/RFDO*RYHUQPHQW)LQDQFH$FW F 


7KH/RFDO*RYHUQPHQW)LQDQFH$FWLVDPHQGHGDVIROORZV



,QVHFWLRQ DGPLQLVWUDWLRQSHQDOWLHVDQGHQIRUFHPHQW DIWHUVXEVHFWLRQ
 LQVHUWu
q



:KHUH D OLDELOLW\ RUGHU KDV EHHQ PDGH DJDLQVW D SHUVRQ XQGHU
UHJXODWLRQV XQGHU 6FKHGXOH  WKH 6HFUHWDU\ RI 6WDWH PD\ XVH WKH
SURFHGXUHLQ6FKHGXOHWRWKH7ULEXQDOV&RXUWVDQG(QIRUFHPHQW
$FW WDNLQJFRQWURORIJRRGV WRUHFRYHUWKHDPRXQWLQUHVSHFW
RIZKLFKWKHRUGHUZDVPDGHWRWKHH[WHQWWKDWLWUHPDLQVXQSDLG

 6FKHGXOH HQIRUFHPHQW(QJODQGDQG:DOHV LVDPHQGHGDVIROORZV
 ,Q SDUDJUDSK    DQG   DIWHU qUHFRYHU\r LQVHUW q RWKHUZLVH WKDQ XQGHU
6FKHGXOH  WR WKH 7ULEXQDOV &RXUWV DQG (QIRUFHPHQW $FW  WDNLQJ
FRQWURORIJRRGV r
 ,QSDUDJUDSK DWWDFKPHQWRIHDUQLQJVHWF LQVXESDUDJUDSK $ u
D LQ SDUDJUDSK D  IRU q DQGr VXEVWLWXWH q XQOHVV SDUDJUDSK E
DSSOLHV r
E LQ SDUDJUDSK E  IRU VXESDUDJUDSK L  DQG WKH ZRUGV EHIRUH LW
VXEVWLWXWHu
q E ZKHUHDSHUVRQDXWKRULVHGWRDFWXQGHUWKHSRZHU
FRQIHUUHG E\ VHFWLRQ    SRZHU WR XVH WKH
SURFHGXUHLQ6FKHGXOHWRWKH7ULEXQDOV&RXUWV
DQG (QIRUFHPHQW $FW   KDV UHSRUWHG WR WKH
6HFUHWDU\RI6WDWHWKDWKHZDVXQDEOH IRUZKDWHYHU
UHDVRQ  WR ILQG VXIILFLHQW JRRGV RI WKH GHEWRU IRU
WKDWSXUSRVHu
L WKH DPRXQW RXWVWDQGLQJ DV GHILQHG E\
SDUDJUDSK  RIWKDW6FKHGXOHDQGr
F LQSDUDJUDSK E LL DIWHUqDXWKRULW\rLQVHUWqFRQFHUQHGr
 2PLWSDUDJUDSK GLVWUHVV 
 ,QSDUDJUDSK FRPPLWPHQWWRSULVRQ u
D LQVXESDUDJUDSK  D u
L RPLWWKHZRUGVIURPqDQDXWKRULW\rWRqSDUDJUDSKDERYHr
LL IRU WKH ZRUGV IURP qWKH SHUVRQr WR qOHY\ WKH DPRXQWr
VXEVWLWXWHqWKHUHDUHLQVXIILFLHQWJRRGVWRVDWLVI\DQDPRXQW
XQGHUVHFWLRQ  r
E DIWHUVXESDUDJUDSK  LQVHUWu
 q $ ,QVXESDUDJUDSK  WKHUHIHUHQFHWRLQVXIILFLHQWJRRGVWR
VDWLVI\ DQ DPRXQW XQGHU VHFWLRQ    LV D UHIHUHQFH WR
FLUFXPVWDQFHVZKHUHDSHUVRQDXWKRULVHGWRDFWXQGHUWKH
SRZHU FRQIHUUHG E\ VHFWLRQ    SRZHU WR XVH WKH
SURFHGXUH LQ 6FKHGXOH  WR WKH 7ULEXQDOV &RXUWV DQG
(QIRUFHPHQW $FW   KDV UHSRUWHG WR WKH 6HFUHWDU\ RI
6WDWH WKDW KH ZDV XQDEOH IRU ZKDWHYHU UHDVRQ  WR ILQG
VXIILFLHQW JRRGV RI WKH GHEWRU WR SD\ WKH DPRXQW

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7DNLQJFRQWURORIJRRGVDPHQGPHQWV

F



RXWVWDQGLQJ DV GHILQHG E\ SDUDJUDSK    RI WKDW
6FKHGXOH r
IRUVXESDUDJUDSK  D VXEVWLWXWHu
q D WKHDPRXQWRXWVWDQGLQJ DVGHILQHGE\SDUDJUDSK
   RI 6FKHGXOH  WR WKH 7ULEXQDOV &RXUWV DQG
(QIRUFHPHQW$FW DQGr

 ,QSDUDJUDSK UHODWLRQVKLSEHWZHHQUHPHGLHV LQVXESDUDJUDSK  u
D RPLWSDUDJUDSK F 
E LQSDUDJUDSK G IRUqGLVWUHVVr VXEVWLWXWH qWKHSRZHUFRQIHUUHGE\
VHFWLRQ  r
F LQ SDUDJUDSK H  IRU qGLVWUHVVr VXEVWLWXWH qH[HUFLVH RI WKH SRZHU
FRQIHUUHGE\VHFWLRQ  r
G LQ SDUDJUDSK I  IRU qGLVWUHVVr VXEVWLWXWH qH[HUFLVH RI WKH SRZHU
FRQIHUUHGE\VHFWLRQ  r
 2PLWSDUDJUDSK  
5DLOZD\V$FW F 


 ,Q VHFWLRQ  RI WKH 5DLOZD\V $FW  WUDQVIHU RI IUDQFKLVH DVVHWV DQG
VKDUHV  LQ VXEVHFWLRQ   DIWHU qOHYLHGr LQVHUW qDQG QR SRZHU WR XVH WKH
SURFHGXUHLQ6FKHGXOHWRWKH7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FW
PD\EHH[HUFLVHGr
 7KHDPHQGPHQWLQWKLVSDUDJUDSKKDVWKHVDPHH[WHQWDVWKHSURYLVLRQWR
ZKLFKLWUHODWHV

)LQDQFH$FW F 


 7KH)LQDQFH$FWLVDPHQGHGDVIROORZV



 6HFWLRQ  EUHDFKHV RI ZDONLQJ SRVVHVVLRQ DJUHHPHQWV  LV DPHQGHG DV
IROORZV
 )RUVXEVHFWLRQV  WR  VXEVWLWXWHu
q

7KLV VHFWLRQ DSSOLHV ZKHUH DQ HQIRUFHPHQW DJHQW DFWLQJ XQGHU WKH
SRZHUFRQIHUUHGE\VHFWLRQ $ RIWKH)LQDQFH$FW SRZHUWR
XVH WKH SURFHGXUH LQ 6FKHGXOH  WR WKH 7ULEXQDOV &RXUWV DQG
(QIRUFHPHQW $FW   KDV HQWHUHG LQWR D FRQWUROOHG JRRGV
DJUHHPHQW ZLWKWKH SHUVRQ DJDLQVW ZKRP WKH SRZHULV H[HUFLVDEOH
qWKHSHUVRQLQGHIDXOWr 



,QWKLVVHFWLRQqFRQWUROOHGJRRGVDJUHHPHQWrKDVWKHPHDQLQJJLYHQ
E\SDUDJUDSK  RIWKDW6FKHGXOH



6XEMHFWWRVXEVHFWLRQ  EHORZLIWKHSHUVRQLQGHIDXOWUHPRYHVRU
GLVSRVHVRISURSHUW\ RUSHUPLWVLWVUHPRYDORUGLVSRVDO LQEUHDFKRI
WKHFRQWUROOHGJRRGVDJUHHPHQWKHLVOLDEOHWRDSHQDOW\HTXDOWRKDOI
RIWKHXQSDLGGXW\RURWKHUDPRXQWUHFRYHUDEOHXQGHUVHFWLRQ $
RIWKH)LQDQFH$FWr

 )RU WKH KHDGLQJ q%UHDFKHV RI ZDONLQJ SRVVHVVLRQ DJUHHPHQWVr VXEVWLWXWH
q%UHDFKHVRIFRQWUROOHGJRRGVDJUHHPHQWVr


,QSDUDJUDSKRI6FKHGXOH LQVXUDQFHSUHPLXPWD[ IRUVXESDUDJUDSKV



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7DNLQJFRQWURORIJRRGVDPHQGPHQWV

 WR  VXEVWLWXWHu


q  7KLVSDUDJUDSKDSSOLHVZKHUHDQHQIRUFHPHQWDJHQWDFWLQJXQGHU
WKH SRZHU FRQIHUUHG E\ VHFWLRQ  $  RI WKH )LQDQFH $FW 
SRZHU WR XVH WKH SURFHGXUH LQ 6FKHGXOH  WR WKH 7ULEXQDOV
&RXUWV DQG (QIRUFHPHQW $FW   KDV HQWHUHG LQWR DFRQWUROOHG
JRRGV DJUHHPHQW ZLWK WKH SHUVRQ DJDLQVW ZKRP WKH SRZHU LV
H[HUFLVDEOH qWKHSHUVRQLQGHIDXOWr 
 ,QWKLVSDUDJUDSKqFRQWUROOHGJRRGVDJUHHPHQWrKDVWKHPHDQLQJ
JLYHQE\SDUDJUDSK  RIWKDW6FKHGXOH
 6XEMHFW WR VXESDUDJUDSK   EHORZ LI WKH SHUVRQ LQ GHIDXOW
UHPRYHV RU GLVSRVHV RI SURSHUW\ RU SHUPLWV LWV UHPRYDO RU
GLVSRVDO LQEUHDFKRIWKHFRQWUROOHGJRRGVDJUHHPHQWKHLVOLDEOH
WRDSHQDOW\HTXDOWRKDOIRIWKHWD[RURWKHUDPRXQWUHFRYHUDEOH
XQGHUVHFWLRQ $ RIWKH)LQDQFH$FWr

9DOXH$GGHG7D[$FW F 


7KH9DOXH$GGHG7D[$FWLVDPHQGHGDVIROORZV



,QVHFWLRQ 9$7UHSUHVHQWDWLYHV LQVXEVHFWLRQ $ IRUWKHZRUGVIURP
qGLVWUHVVrWRWKHHQGVXEVWLWXWHqWDNLQJOHJDOFRQWURORIJRRGV DQGr

  6HFWLRQ  EUHDFK RI ZDONLQJ SRVVHVVLRQ DJUHHPHQWV  LV DPHQGHG DV
IROORZV
 )RUVXEVHFWLRQV  WR  VXEVWLWXWHu
q

7KLV VHFWLRQ DSSOLHV ZKHUH DQ HQIRUFHPHQW DJHQW DFWLQJ XQGHU WKH
SRZHUFRQIHUUHGE\VHFWLRQ $ RIWKH)LQDQFH$FW SRZHUWR
XVH WKH SURFHGXUH LQ 6FKHGXOH  WR WKH 7ULEXQDOV &RXUWV DQG
(QIRUFHPHQW $FW   KDV HQWHUHG LQWR D FRQWUROOHG JRRGV
DJUHHPHQW ZLWKWKH SHUVRQ DJDLQVW ZKRP WKH SRZHULV H[HUFLVDEOH
qWKHSHUVRQLQGHIDXOWr 



,QWKLVVHFWLRQqFRQWUROOHGJRRGVDJUHHPHQWrKDVWKHPHDQLQJJLYHQ
E\SDUDJUDSK  RIWKDW6FKHGXOH



6XEMHFWWRVXEVHFWLRQ  EHORZLIWKHSHUVRQLQGHIDXOWUHPRYHVRU
GLVSRVHVRIJRRGV RUSHUPLWVLWVUHPRYDORUGLVSRVDO LQEUHDFK RI
WKHFRQWUROOHGJRRGVDJUHHPHQWKHLVOLDEOHWRDSHQDOW\HTXDOWRKDOI
RIWKH9$7RURWKHUDPRXQWUHFRYHUDEOHXQGHUVHFWLRQ $ RIWKH
)LQDQFH$FWr

 )RU WKH KHDGLQJ q%UHDFKHV RI ZDONLQJ SRVVHVVLRQ DJUHHPHQWVr VXEVWLWXWH
q%UHDFKHVRIFRQWUROOHGJRRGVDJUHHPHQWVr
)LQDQFH$FW F 


6FKHGXOHWRWKH)LQDQFH$FW ODQGILOOWD[ LVDPHQGHGDVIROORZV



,QSDUDJUDSKIRUVXESDUDJUDSKV  WR  VXEVWLWXWHu


q  7KLVSDUDJUDSKDSSOLHVZKHUHDQHQIRUFHPHQWDJHQWDFWLQJXQGHU
WKH SRZHU FRQIHUUHG E\ VHFWLRQ  $  RI WKH )LQDQFH $FW 
SRZHU WR XVH WKH SURFHGXUH LQ 6FKHGXOH  WR WKH 7ULEXQDOV
&RXUWV DQG (QIRUFHPHQW $FW   KDV HQWHUHG LQWR DFRQWUROOHG

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7DNLQJFRQWURORIJRRGVDPHQGPHQWV



JRRGV DJUHHPHQW ZLWK WKH SHUVRQ DJDLQVW ZKRP WKH SRZHU LV
H[HUFLVDEOH qWKHSHUVRQLQGHIDXOWr 
 ,QWKLVSDUDJUDSKqFRQWUROOHGJRRGVDJUHHPHQWrKDVWKHPHDQLQJ
JLYHQE\SDUDJUDSK  RIWKDW6FKHGXOH
 ,I WKH SHUVRQ LQ GHIDXOW UHPRYHV RU GLVSRVHV RI SURSHUW\ RU
SHUPLWVLWVUHPRYDORUGLVSRVDO LQEUHDFKRIWKHFRQWUROOHGJRRGV
DJUHHPHQWKHLVOLDEOHWRDSHQDOW\HTXDOWRKDOIRIWKHWD[RURWKHU
DPRXQWUHFRYHUDEOHXQGHUVHFWLRQ $ RIWKH)LQDQFH$FWr


)RU WKH KHDGLQJ q:DONLQJ 3RVVHVVLRQ $JUHHPHQWVr EHIRUH SDUDJUDSK 
VXEVWLWXWHq&RQWUROOHG*RRGV$JUHHPHQWVr

)LQDQFH$FW F 
  6HFWLRQRIWKH)LQDQFH$FW HQIRUFHPHQWE\GLVWUHVV LVDPHQGHGDV
IROORZV
 %HIRUHVXEVHFWLRQ  LQVHUWu
q $

7KH&RPPLVVLRQHUVPD\LQ(QJODQGDQG:DOHVXVHWKHSURFHGXUH
LQ 6FKHGXOH  WR WKH7ULEXQDOV &RXUWV DQG (QIRUFHPHQW $FW 
WDNLQJFRQWURORIJRRGV WRUHFRYHUDQ\RIWKHVHWKDWDSHUVRQUHIXVHV
RUQHJOHFWVWRSD\u
D DQ\DPRXQWRIUHOHYDQWWD[GXHIURPKLP
E DQ\DPRXQWUHFRYHUDEOH DVLILWZHUH UHOHYDQWWD[ GXHIURP
KLPr

 ,QVXEVHFWLRQ  DIWHUqE\UHJXODWLRQVrLQVHUWqQRWKDYLQJHIIHFWLQ(QJODQG
DQG:DOHVRU6FRWODQGr
 2PLWVXEVHFWLRQ  
 7KHDPHQGPHQWVLQWKLVSDUDJUDSKKDYHWKHVDPHH[WHQWDVWKHSURYLVLRQWR
ZKLFKWKH\UHODWH
)LQDQFH 1R $FW F


,Q6FKHGXOHWRWKH)LQDQFH 1R $FW DGPLQLVWUDWLRQDQGFROOHFWLRQ
RI ZLQGIDOO WD[  LQ SDUDJUDSK   D  IRU q GLVWUDLQW r VXEVWLWXWH q WDNLQJ
FRQWURORIJRRGV r

*UHDWHU/RQGRQ$XWKRULW\$FW F 


,QVHFWLRQRIWKH*UHDWHU/RQGRQ$XWKRULW\$FW SURWHFWLRQRINH\
V\VWHPDVVHWV LQVXEVHFWLRQ  DIWHUqOHYLHGrLQVHUWqDQGQRSRZHUWRXVH
WKHSURFHGXUHLQ6FKHGXOHWRWKH7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FW
 WDNLQJFRQWURORIJRRGV PD\EHH[HUFLVHGr

3RZHUVRI&ULPLQDO&RXUWV 6HQWHQFLQJ $FW F 
  ,Q VHFWLRQ  RI WKH 3RZHUV RI &ULPLQDO &RXUWV 6HQWHQFLQJ  $FW 
JHQHUDOGHILQLWLRQ LVDPHQGHGDVIROORZV
 7KHH[LVWLQJZRUGVEHFRPHVXEVHFWLRQ  



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7DNLQJFRQWURORIJRRGVDPHQGPHQWV

 $IWHUWKDWVXEVHFWLRQLQVHUWu
q

,QWKHGHILQLWLRQRIqVHQWHQFHRILPSULVRQPHQWrLQVXEVHFWLRQ  WKH
UHIHUHQFH WR ZDQW RI VXIILFLHQW GLVWUHVV WR VDWLVI\ D VXP LQFOXGHV D
UHIHUHQFHWRFLUFXPVWDQFHVZKHUHu
D WKHUH LV SRZHU WR XVH WKH SURFHGXUH LQ 6FKHGXOH  WR WKH
7ULEXQDOV &RXUWV DQG (QIRUFHPHQW $FW  WR UHFRYHU WKH
VXPIURPDSHUVRQEXW
E LW DSSHDUV DIWHU DQ DWWHPSW KDV EHHQ PDGH WR H[HUFLVH WKH
SRZHU WKDW WKH SHUVRQpV JRRGV DUH LQVXIILFLHQW WR SD\ WKH
DPRXQW RXWVWDQGLQJ DV GHILQHG E\ SDUDJUDSK    RI WKDW
6FKHGXOH r

)LQDQFH$FW F 


6FKHGXOH  WR WKH )LQDQFH $FW  FOLPDWH FKDQJH OHY\  LV DPHQGHG DV
IROORZV



,QSDUDJUDSKIRUVXESDUDJUDSKV  WR  VXEVWLWXWHu


q  7KLVSDUDJUDSKDSSOLHVZKHUHDQHQIRUFHPHQWDJHQWDFWLQJXQGHU
WKH SRZHU FRQIHUUHG E\ VHFWLRQ  $  RI WKH )LQDQFH $FW 
SRZHU WR XVH WKH SURFHGXUH LQ 6FKHGXOH  WR WKH 7ULEXQDOV
&RXUWV DQG (QIRUFHPHQW $FW   KDV HQWHUHG LQWR DFRQWUROOHG
JRRGV DJUHHPHQW ZLWK WKH SHUVRQ DJDLQVW ZKRP WKH SRZHU LV
H[HUFLVDEOH qWKHSHUVRQLQGHIDXOWr 
 ,QWKLVSDUDJUDSKqFRQWUROOHGJRRGVDJUHHPHQWrKDVWKHPHDQLQJ
JLYHQE\SDUDJUDSK  RIWKDW6FKHGXOH
 6XEMHFWWRVXESDUDJUDSK  LIWKHSHUVRQLQGHIDXOWUHPRYHVRU
GLVSRVHVRIJRRGV RUSHUPLWVWKHLUUHPRYDORUGLVSRVDO LQEUHDFK
RIWKHFRQWUROOHGJRRGVDJUHHPHQWKHLVOLDEOHWRDSHQDOW\HTXDO
WR KDOI RI WKH OHY\ RU RWKHU DPRXQW UHFRYHUDEOH XQGHU VHFWLRQ
 $ RIWKH)LQDQFH$FWr



)RU WKH KHDGLQJ q:DONLQJ SRVVHVVLRQ DJUHHPHQWVr EHIRUH SDUDJUDSK 
VXEVWLWXWHq&RQWUROOHGJRRGVDJUHHPHQWVr

3RVWDO6HUYLFHV$FW F 
  ,Q VHFWLRQ  RI WKH 3RVWDO 6HUYLFHV $FW  LQYLRODELOLW\ RI PDLOV  LQ
VXEVHFWLRQ  DIWHUSDUDJUDSK E LQVHUWu
q ED LQ(QJODQGDQG:DOHVEHLQJWDNHQFRQWURORIXQGHU6FKHGXOH
WRWKH7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FWr
 7KHDPHQGPHQWLQWKLVSDUDJUDSKKDVWKHVDPHH[WHQWDVWKHSURYLVLRQWR
ZKLFKLWUHODWHV
)LQDQFH$FW F 


6FKHGXOHWRWKH)LQDQFH$FW DJJUHJDWHVOHY\UHFRYHU\DQGLQWHUHVW
LVDPHQGHGDVIROORZV



,QSDUDJUDSKIRUVXESDUDJUDSKV  WR  VXEVWLWXWHu


q  7KLVSDUDJUDSKDSSOLHVZKHUHDQHQIRUFHPHQWDJHQWDFWLQJXQGHU
WKHSRZHUFRQIHUUHGE\YLUWXHRISDUDJUDSKDERYHE\VHFWLRQ

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7DNLQJFRQWURORIJRRGVDPHQGPHQWV



 $  RI WKH )LQDQFH $FW  SRZHU WR XVH WKH SURFHGXUH LQ
6FKHGXOHWRWKH7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FW
KDV HQWHUHG LQWR D FRQWUROOHG JRRGV DJUHHPHQW ZLWK WKH SHUVRQ
DJDLQVWZKRPWKHSRZHULVH[HUFLVDEOH qWKHSHUVRQLQGHIDXOWr 
 ,QWKLVSDUDJUDSKqFRQWUROOHGJRRGVDJUHHPHQWrKDVWKHPHDQLQJ
JLYHQE\SDUDJUDSK  RIWKDW6FKHGXOH
 6XEMHFWWRVXESDUDJUDSK  LIWKHSHUVRQLQGHIDXOWUHPRYHVRU
GLVSRVHVRIJRRGV RUSHUPLWVWKHLUUHPRYDORUGLVSRVDO LQEUHDFK
RIWKHFRQWUROOHGJRRGVDJUHHPHQWKHLVOLDEOHWRDSHQDOW\HTXDO
WR KDOI RI WKH OHY\ RU RWKHU DPRXQW UHFRYHUDEOH XQGHU VHFWLRQ
 $ RIWKH)LQDQFH$FWr


)RU WKH KHDGLQJ q:DONLQJ SRVVHVVLRQ DJUHHPHQWVr EHIRUH SDUDJUDSK 
VXEVWLWXWHq&RQWUROOHGJRRGVDJUHHPHQWVr

3URFHHGVRI&ULPH$FW F 


7KH3URFHHGVRI&ULPH$FWLVDPHQGHGDVIROORZV



,QVHFWLRQ  UHVWUDLQWRUGHUVUHVWULFWLRQV LQVXEVHFWLRQ  DIWHUqOHYLHGr
LQVHUWqDQGQRSRZHUWRXVHWKHSURFHGXUHLQ6FKHGXOHWRWKH7ULEXQDOV
&RXUWV DQG (QIRUFHPHQW $FW  WDNLQJ FRQWURO RI JRRGV  PD\ EH
H[HUFLVHGr



,Q VHFWLRQ  HQIRUFHPHQW UHFHLYHUV UHVWULFWLRQV  LQ VXEVHFWLRQ   DIWHU
qOHYLHGrLQVHUWqDQGQRSRZHUWRXVHWKHSURFHGXUHLQ6FKHGXOHWRWKH
7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FW WDNLQJFRQWURORIJRRGV PD\
EHH[HUFLVHGr



,Q VHFWLRQ  'LUHFWRUpV UHFHLYHUV UHVWULFWLRQV  LQ VXEVHFWLRQ   DIWHU
qOHYLHGrLQVHUWqDQGQRSRZHUWRXVHWKHSURFHGXUHLQ6FKHGXOHWRWKH
7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FW WDNLQJFRQWURORIJRRGV PD\
EHH[HUFLVHGr



,Q VHFWLRQ  LQWHULP UHFHLYLQJ RUGHUV UHVWULFWLRQ RQ SURFHHGLQJV DQG
UHPHGLHV LQVXEVHFWLRQ  E DIWHUqOHYLHGrLQVHUWqDQGQRSRZHUWRXVHWKH
SURFHGXUHLQ6FKHGXOHWRWKH7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FW
WDNLQJFRQWURORIJRRGV PD\EHH[HUFLVHGr

)LQDQFH$FW F 
  6FKHGXOH  WR WKH )LQDQFH $FW  VWDPS GXW\ ODQG WD[ FROOHFWLRQ DQG
UHFRYHU\RIWD[ LVDPHQGHGDVIROORZV
 $IWHUSDUDJUDSKLQVHUWu
q5HFRYHU\RIWD[E\WDNLQJFRQWURORIJRRGV
$

,Q(QJODQGDQG:DOHVLIDSHUVRQQHJOHFWVRUUHIXVHVWRSD\WKH
VXPFKDUJHGWKHFROOHFWRUPD\XVHWKHSURFHGXUHLQ6FKHGXOH
WRWKH7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FW WDNLQJFRQWURO
RIJRRGV WRUHFRYHUWKHVXPr

 ,QSDUDJUDSK  RPLWq(QJODQGDQG:DOHVRUr



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7DNLQJFRQWURORIJRRGVDPHQGPHQWV

 7KHDPHQGPHQWVLQWKLVSDUDJUDSKKDYHWKHVDPHH[WHQWDVWKHSURYLVLRQWR
ZKLFKWKH\UHODWH
&RXUWV$FW F 


7KH&RXUWV$FWLVDPHQGHGDVIROORZV



,Q 3DUW  RI 6FKHGXOH  RSHUDWLRQ RI FROOHFWLRQ RUGHUV DIWHU LQFUHDVH
LPSRVHG  LQ SDUDJUDSK   D  IRU qZDUUDQW RI GLVWUHVVr VXEVWLWXWH
qZDUUDQWRIFRQWUROr



,Q6FKHGXOH GLVFKDUJHRIILQHVE\XQSDLGZRUN LQSDUDJUDSK  D L IRU
qZDUUDQWRIGLVWUHVVrVXEVWLWXWHqZDUUDQWRIFRQWUROr

  6FKHGXOH +LJK&RXUWZULWVRIH[HFXWLRQ LVDPHQGHGDVIROORZV
 ,QSDUDJUDSKDIWHUVXESDUDJUDSK  LQVHUWu
 q $ %XW LW LV VXEMHFW WR 6FKHGXOH  WR WKH 7ULEXQDOV &RXUWV DQG
(QIRUFHPHQW$FWLQWKHFDVHRIDZULWFRQIHUULQJSRZHUWRXVH
WKHSURFHGXUHLQWKDW6FKHGXOHr
 )RUSDUDJUDSKVXEVWLWXWHu
q

 3DUDJUDSKDSSOLHVWRDQ\ZULWRIH[HFXWLRQDJDLQVWJRRGVZKLFK
LVLVVXHGIURPWKH+LJK&RXUW
 3DUDJUDSKVWRu
D GR QRW DSSO\ WR DQ\ ZULW WKDW FRQIHUV SRZHU WR XVH WKH
SURFHGXUH LQ 6FKHGXOH  WR WKH 7ULEXQDOV &RXUWV DQG
(QIRUFHPHQW$FWEXW
E DSSO\WRDQ\RWKHUZULWRIH[HFXWLRQDJDLQVWJRRGVZKLFK
LVLVVXHGIURPWKH+LJK&RXUWr

 2PLWSDUDJUDSK  
&ULPLQDO-XVWLFH$FW F 


7KH&ULPLQDO-XVWLFH$FWLVDPHQGHGDVIROORZV

  6HFWLRQ JHQHUDOOLPLWRQPDJLVWUDWHVpSRZHUWRLPSRVHLPSULVRQPHQW LV
DPHQGHGDVIROORZV
 ,QVXEVHFWLRQV  DQG  IRUqGLVWUHVVrVXEVWLWXWHqJRRGVr
 $IWHUVXEVHFWLRQ  LQVHUWu
q



,QWKLVVHFWLRQUHIHUHQFHVWRZDQWRIVXIILFLHQWJRRGVWRVDWLVI\DILQH
RURWKHUVXPRIPRQH\KDYHWKHPHDQLQJJLYHQE\VHFWLRQ  RIWKH
0DJLVWUDWHVp&RXUWV$FWr

,QVHFWLRQ LQWHUSUHWDWLRQRI3DUW DIWHUVXEVHFWLRQ  LQVHUWu
q $

,QWKHGHILQLWLRQRIqVHQWHQFHRILPSULVRQPHQWrLQVXEVHFWLRQ  WKH
UHIHUHQFH WR ZDQW RI VXIILFLHQW GLVWUHVV WR VDWLVI\ D VXP LQFOXGHV D
UHIHUHQFHWRFLUFXPVWDQFHVZKHUHu
D WKHUH LV SRZHU WR XVH WKH SURFHGXUH LQ 6FKHGXOH  WR WKH
7ULEXQDOV &RXUWV DQG (QIRUFHPHQW $FW  WR UHFRYHU WKH
VXPIURPDSHUVRQEXW

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu7DNLQJFRQWURORIJRRGVDPHQGPHQWV

E



LW DSSHDUV DIWHU DQ DWWHPSW KDV EHHQ PDGH WR H[HUFLVH WKH
SRZHU WKDW WKH SHUVRQpV JRRGV DUH LQVXIILFLHQW WR SD\ WKH
DPRXQW RXWVWDQGLQJ DV GHILQHG E\ SDUDJUDSK    RI WKDW
6FKHGXOH r

6&+('8/(

6HFWLRQ

5(17$55($565(&29(5<$0(1'0(176
'LVWUHVVIRU5HQW$FW F 


7KH'LVWUHVVIRU5HQW$FWFHDVHVWRKDYHHIIHFW

/DQGORUGDQG7HQDQW$FW F 


,QWKH/DQGORUGDQG7HQDQW$FWVHFWLRQVWRFHDVHWRKDYHHIIHFW

/DQGORUGDQG7HQDQW$FW F 


,QWKH/DQGORUGDQG7HQDQW$FWVHFWLRQFHDVHVWRKDYHHIIHFW

'LVWUHVVIRU5HQW$FW F 


,QWKH'LVWUHVVIRU5HQW$FWWKHIROORZLQJFHDVHWRKDYHHIIHFWu
D VHFWLRQVWR
E VHFWLRQVDQG
F VHFWLRQ

'HVHUWHG7HQHPHQWV$FW F 


7KH'HVHUWHG7HQHPHQWV$FWFHDVHVWRKDYHHIIHFW

)LQHVDQG5HFRYHULHV$FW F 


,QVHFWLRQRIWKH)LQHVDQG5HFRYHULHV$FW DVVLJQHHVWRUHFRYHUUHQW
RI WKH ODQGV RI D EDQNUXSW  IRU WKH ZRUGV IURP qRU PD\ GLVWUDLQr WR
qUHFRYHULQJ RI UHQW LQ DUUHDUr VXEVWLWXWH qRU VR IDU DV WKH SRZHU XQGHU
VHFWLRQ  RIWKH7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FW FRPPHUFLDO
UHQWDUUHDUVUHFRYHU\ LVH[HUFLVDEOHWRUHFRYHUDQ\RIWKRVHUHQWVDQGSURILWV
PD\ H[HUFLVH WKDW SRZHU DV LI WKH\ ZHUH WKH ODQGORUG RQ EHKDOI RI WKH
FUHGLWRUVr

0HWURSROLWDQ3ROLFH&RXUWV$FW F 


7KH0HWURSROLWDQ3ROLFH&RXUWV$FWFHDVHVWRKDYHHIIHFW

([HFXWLRQ$FW F 


7KH([HFXWLRQ$FWFHDVHVWRKDYHHIIHFW



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu5HQWDUUHDUVUHFRYHU\DPHQGPHQWV

/DQGV&ODXVHV&RQVROLGDWLRQ$FW F 


,QVHFWLRQRIWKH/DQGV&ODXVHV&RQVROLGDWLRQ$FW SD\PHQWRIUHQWV
WREHFKDUJHGRQWROOV RPLWWKHZRUGVIURPqRULWVKDOOEHODZIXOrWRWKHHQG

,QFORVXUH$FW F 


,QVHFWLRQRIWKH,QFORVXUH$FW UHFRYHU\RIUHQWVRIDOORWPHQW IRU
qE\ GLVWUHVVr VXEVWLWXWH qXQGHU VHFWLRQ    RI WKH 7ULEXQDOV &RXUWV DQG
(QIRUFHPHQW$FW FRPPHUFLDOUHQWDUUHDUVUHFRYHU\ r

0DUNHWVDQG)DLUV&ODXVHV$FW F 


 6HFWLRQRIWKH0DUNHWVDQG)DLUV&ODXVHV$FW UHFRYHU\RIVWDOODJH
UHQWVRUWROOV LVDPHQGHGDVIROORZV
 7KHH[LVWLQJZRUGVEHFRPHVXEVHFWLRQ  
 $IWHUq(QJODQGrLQVHUWq VXEMHFWWRVXEVHFWLRQ  r
 $IWHUVXEVHFWLRQ  LQVHUWu
q

6XEVHFWLRQ   GRHV QRW DSSO\ WR WKH OHY\LQJ RI UHQW LQ UHVSHFW RI
SUHPLVHVLQ(QJODQGDQG:DOHVWRWKHH[WHQWWKDWWKHSRZHUXQGHU
VHFWLRQ    RI WKH 7ULEXQDOV &RXUWV DQG (QIRUFHPHQW $FW 
FRPPHUFLDO UHQW DUUHDUV UHFRYHU\  LV H[HUFLVDEOH WR UHFRYHU VXFK
UHQW



:KHUH WKDW SRZHU LV H[HUFLVDEOH WR UHFRYHU VXFK UHQW HLWKHU WKH
XQGHUWDNHUV RU WKHLU OHVVHH LI QRW WKH ODQGORUG IRU WKH SXUSRVHV RI
VHFWLRQ  RIWKDW$FWPD\H[HUFLVHWKDWSRZHUDVLIWKH\RUKHZHUH
WKHODQGORUG

6HTXHVWUDWLRQ$FW F 


 6HFWLRQRIWKH6HTXHVWUDWLRQ$FW VHTXHVWUDWRUHQDEOHGWRVXHHWFLQ
KLVRZQQDPH LVDPHQGHGDVIROORZV
 )RUqOHY\DQ\GLVWUHVVrVXEVWLWXWHqH[HUFLVHWKHSRZHUXQGHUVHFWLRQ  RI
WKH 7ULEXQDOV &RXUWV DQG (QIRUFHPHQW $FW  FRPPHUFLDO UHQW DUUHDUV
UHFRYHU\ r
 2PLWWKHZRUGVqOHY\rDQGqGLVWUHVVrLQWKHVHFRQGSODFHZKHUHHDFKRFFXUV
 2PLWqOHYLHGr

/DQGORUGDQG7HQDQW$FW F 


7KH/DQGORUGDQG7HQDQW$FWFHDVHVWRKDYHHIIHFW

&RPPRQ/DZ3URFHGXUH$FW F 


7KH&RPPRQ/DZ3URFHGXUH$FWLVDPHQGHGDVIROORZV



,Q VHFWLRQ  SURFHHGLQJV LQ HMHFWPHQW E\ ODQGORUG IRU QRQSD\PHQW RI
UHQW  IRU qDQG WKDW QR VXIILFLHQW GLVWUHVV ZDV WR EH IRXQG RQ WKH GHPLVHG
SUHPLVHVFRXQWHUYDLOLQJWKHDUUHDUVWKHQGXHrVXEVWLWXWHqDQGWKDWHLWKHURI
WKHFRQGLWLRQVLQVHFWLRQ$ZDVPHWLQUHODWLRQWRWKHDUUHDUVr

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu5HQWDUUHDUVUHFRYHU\DPHQGPHQWV





$IWHUWKDWVHFWLRQLQVHUWu
q$&RQGLWLRQVUHODWLQJWRFRPPHUFLDOUHQWDUUHDUVUHFRYHU\


7KH ILUVW FRQGLWLRQ LV WKDW WKH SRZHU XQGHU VHFWLRQ    RI WKH
7ULEXQDOV &RXUWV DQG (QIRUFHPHQW $FW  FRPPHUFLDO UHQW
DUUHDUVUHFRYHU\ ZDVQRWH[HUFLVDEOHWRUHFRYHUWKHDUUHDUV



7KHVHFRQGFRQGLWLRQLVWKDWWKHUHZHUHQRWVXIILFLHQWJRRGVRQWKH
SUHPLVHVWRUHFRYHUWKHDUUHDUVE\WKDWSRZHUr

5DLOZD\5ROOLQJ6WRFN3URWHFWLRQ$FW F 


7KH5DLOZD\5ROOLQJ6WRFN3URWHFWLRQ$FWFHDVHVWRKDYHHIIHFW

/DZRI'LVWUHVV$PHQGPHQW$FW F 


7KH/DZRI'LVWUHVV$PHQGPHQW$FWFHDVHVWRKDYHHIIHFW

/DZRI3URSHUW\$FW F 


7KH/DZRI3URSHUW\$FWLVDPHQGHGDVIROORZV



,Q VHFWLRQ  SRZHUV HWF RI UHFHLYHU DSSRLQWHG E\ PRUWJDJHH  LQ
VXEVHFWLRQ   IRU q GLVWUHVVr VXEVWLWXWH qRU XQGHU VHFWLRQ    RI WKH
7ULEXQDOV &RXUWV DQG (QIRUFHPHQW $FW  FRPPHUFLDO UHQW DUUHDUV
UHFRYHU\ r



6HFWLRQ  FHDVHVWRKDYHHIIHFW



,QVHFWLRQ VXUUHQGHURIDOHDVHZLWKRXWSUHMXGLFHWRXQGHUOHDVHVZLWKD
YLHZ WR WKH JUDQW RI D QHZ OHDVH  LQ VXEVHFWLRQ   IRU qE\ GLVWUHVV RUr
VXEVWLWXWHqXQGHUVHFWLRQ  RIWKH7ULEXQDOV&RXUWVDQG(QIRUFHPHQW$FW
 FRPPHUFLDOUHQWDUUHDUVUHFRYHU\ RUE\r



,Q VHFWLRQ  UHVWULFWLRQV RQ WKH SHUSHWXLW\ UXOH  LQ VXEVHFWLRQ   RPLW
SDUDJUDSK D 



,QVHFWLRQ LQGHPQLWLHVDJDLQVWUHQWV RPLWVXEVHFWLRQ  

$GPLQLVWUDWLRQRI(VWDWHV$FW F 


 6HFWLRQRIWKH$GPLQLVWUDWLRQRI(VWDWHV$FW ULJKWVRIDFWLRQE\DQG
DJDLQVWSHUVRQUHSUHVHQWDWLYH LVDPHQGHGDVIROORZV
 2PLWVXEVHFWLRQ  
 )RUVXEVHFWLRQ  VXEVWLWXWHu
q

7R UHFRYHU UHQW GXH RU DFFUXLQJ WR WKH GHFHDVHG D SHUVRQ
UHSUHVHQWDWLYH PD\ H[HUFLVH DQ\ SRZHU XQGHU VHFWLRQ  
FRPPHUFLDO UHQW DUUHDUV UHFRYHU\  RU  ULJKW WR UHQW IURP VXE
WHQDQW  RI WKH 7ULEXQDOV &RXUWV DQG (QIRUFHPHQW $FW  WKDW
ZRXOG KDYH EHHQ H[HUFLVDEOH E\ WKH GHFHDVH LI KH KDG VWLOO EHHQ
OLYLQJr



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu5HQWDUUHDUVUHFRYHU\DPHQGPHQWV

/HDVHKROG5HIRUP$FW F 


,Q VHFWLRQ  RI WKH /HDVHKROG 5HIRUP $FW  WHUPV RI WHQDQF\ WR EH
JUDQWHGRQH[WHQVLRQ LQVXEVHFWLRQ  IRUqGLVWUHVVUHHQWU\RURWKHUZLVHr
VXEVWLWXWH qUHHQWU\ RU RWKHUZLVH VXEMHFW WR VHFWLRQ  RI WKH 7ULEXQDOV
&RXUWVDQG(QIRUFHPHQW$FW r

$JULFXOWXUH$FW F 


 ,Q VHFWLRQ  RI WKH $JULFXOWXUH $FW  H[HPSWLRQ IRU FHUWDLQ VDOHV  LQ
SDUDJUDSK G DIWHUqZDUUDQWRIGLVWUHVVrLQVHUWqRUZDUUDQWRIFRQWUROr
 7KLVSDUDJUDSKKDVWKHVDPHH[WHQWDVWKHHQDFWPHQWDPHQGHG

5HQW $JULFXOWXUH $FW F 


6HFWLRQRIWKH5HQW $JULFXOWXUH $FWFHDVHVWRKDYHHIIHFW

5HQW$FW F 


7KH5HQW$FWLVDPHQGHGDVIROORZV



,Q VHFWLRQ    FRXQW\ FRXUW MXULVGLFWLRQ  XQWLO LWV UHSHDO E\ WKH &RXUWV
DQG/HJDO6HUYLFHV$FW F  FRPHVLQWRIRUFH IRUqVHFWLRQVDQGr
VXEVWLWXWHqVHFWLRQr



6HFWLRQFHDVHVWRKDYHHIIHFW

&RXQW\&RXUWV$FW F 


7KH&RXQW\&RXUWV$FWLVDPHQGHGDVIROORZV



6HFWLRQFHDVHVWRKDYHHIIHFW



,QVHFWLRQIRUVXEVHFWLRQ  F VXEVWLWXWHu
q F WKH SRZHU XQGHU VHFWLRQ   RI WKH 7ULEXQDOV &RXUWV DQG
(QIRUFHPHQW$FW FRPPHUFLDOUHQWDUUHDUVUHFRYHU\ LV
H[HUFLVDEOHWRUHFRYHUWKHDUUHDUVDQG
G WKHUHDUHQRWVXIILFLHQWJRRGVRQWKHSUHPLVHVWRUHFRYHUWKH
DUUHDUVE\WKDWSRZHUr

$JULFXOWXUDO+ROGLQJV$FW F 


7KH$JULFXOWXUDO+ROGLQJV$FWLVDPHQGHGDVIROORZV



2PLWVHFWLRQVWR



,Q VHFWLRQ  UHVWULFWLRQ RI ODQGORUGpV UHPHGLHV IRU EUHDFK RI FRQWUDFW RI
WHQDQF\ RPLWqE\GLVWUHVVRURWKHUZLVHr

+RXVLQJ$FW F 


2PLWVHFWLRQRIWKH+RXVLQJ$FW



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu5HQWDUUHDUVUHFRYHU\DPHQGPHQWV

/HDVHKROG5HIRUP+RXVLQJDQG8UEDQ'HYHORSPHQW$FW F 


,QVHFWLRQRIWKH/HDVHKROG5HIRUP$FW WHUPVRQZKLFKQHZOHDVHLV
WR EH JUDQWHG  LQ VXEVHFWLRQ  E LL  IRU qGLVWUHVV UHHQWU\ RU RWKHUZLVHr
VXEVWLWXWH qUHHQWU\ RU RWKHUZLVH VXEMHFW WR VHFWLRQ  RI WKH 7ULEXQDOV
&RXUWVDQG(QIRUFHPHQW$FW r

&RQVWLWXWLRQDO5HIRUP$FW F 


,Q6FKHGXOHWRWKH&RQVWLWXWLRQDO5HIRUP$FW SURWHFWHGIXQFWLRQVRI
WKH/RUG&KDQFHOORU LQSDUDJUDSKRPLWWKHHQWU\IRUWKH/DZRI'LVWUHVV
$PHQGPHQW$FW

6&+('8/(

6HFWLRQ

$77$&+0(172)($51,1*625'(56'('8&7,216$7),;('5$7(6
3$57
0$,1$0(1'0(176
,QWURGXFWLRQ


7KLV6FKHGXOHDPHQGVWKH$WWDFKPHQWRI(DUQLQJV$FW F  

$PHQGPHQWRIVHFWLRQ(IIHFWDQGFRQWHQWVRIRUGHU


 )RU VHFWLRQ   D  LQVWUXFWLRQ WR HPSOR\HU WR PDNH GHGXFWLRQV IURP
GHEWRUpVHDUQLQJV VXEVWLWXWHu
q D WRPDNHSHULRGLFDOGHGXFWLRQVIURPWKHGHEWRUpVHDUQLQJVDV
VSHFLILHGLQWKHRUGHUDQGr
 $IWHUVHFWLRQ  LQVHUWu
q $

,I D FRXQW\ FRXUW PDNHV DQ DWWDFKPHQWRI HDUQLQJV RUGHU WR VHFXUH
SD\PHQWRIDMXGJPHQWGHEWWKHRUGHUPXVWVSHFLI\WKDWSHULRGLFDO
GHGXFWLRQVDUHWREHPDGHLQDFFRUGDQFHZLWKWKHIL[HGGHGXFWLRQV
VFKHPH

%

,IDFRXUW ZKHWKHUDFRXQW\FRXUWRUDQRWKHUFRXUW PDNHVDQ\RWKHU
DWWDFKPHQWRIHDUQLQJVRUGHUWKHRUGHUPXVWVSHFLI\WKDWSHULRGLFDO
GHGXFWLRQVDUHWREHPDGHLQDFFRUGDQFHZLWK3DUWRI6FKHGXOHr

 ,Q VHFWLRQ    RUGHU WR VSHFLI\ QRUPDO GHGXFWLRQ DQG SURWHFWHGHDUQLQJV
UDWHV IRUqWKHRUGHUrVXEVWLWXWHqD6FKHGXOHGHGXFWLRQVRUGHUr
,QVHUWLRQRIQHZVHFWLRQ$


$IWHUVHFWLRQLQVHUWu
q$ 7KHIL[HGGHGXFWLRQVVFKHPH


,Q WKLV $FW qIL[HG GHGXFWLRQV VFKHPHr PHDQV DQ\ VFKHPH WKDW WKH
/RUG&KDQFHOORUPDNHVZKLFKVSHFLILHVWKHUDWHVDQGIUHTXHQFLHVDW



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu$WWDFKPHQWRIHDUQLQJVRUGHUVGHGXFWLRQVDWIL[HGUDWHV
3DUWu0DLQDPHQGPHQWV

ZKLFK GHGXFWLRQV DUH WR EH PDGH XQGHU DWWDFKPHQW RI HDUQLQJV
RUGHUVVRDVWRVHFXUHWKHUHSD\PHQWRIMXGJPHQWGHEWV


7KH /RUG &KDQFHOORU LV WR PDNH WKH IL[HG GHGXFWLRQV VFKHPH E\
UHJXODWLRQV



7KHSRZHUWRPDNHUHJXODWLRQVXQGHUVXEVHFWLRQ  LVH[HUFLVDEOHE\
VWDWXWRU\LQVWUXPHQW



7KH /RUG &KDQFHOORU PD\ QRW PDNH D VWDWXWRU\ LQVWUXPHQW
FRQWDLQLQJWKHILUVWUHJXODWLRQVXQGHUVXEVHFWLRQ  XQOHVVDGUDIWRI
WKHLQVWUXPHQWKDVEHHQODLGEHIRUHDQGDSSURYHGE\UHVROXWLRQRI
HDFK+RXVHRI3DUOLDPHQW



$VWDWXWRU\LQVWUXPHQWFRQWDLQLQJDQ\VXEVHTXHQWUHJXODWLRQVXQGHU
VXEVHFWLRQ  LVVXEMHFWWRDQQXOPHQWLQSXUVXDQFHRIDUHVROXWLRQRI
HLWKHU+RXVHRI3DUOLDPHQWr

$PHQGPHQWRIVHFWLRQ9DULDWLRQODSVHDQGGLVFKDUJHRIRUGHUV


$IWHUVHFWLRQ   SRZHURIFRXUWWRYDU\RUGHU LQVHUWu
q $

6XEVHFWLRQ   LV VXEMHFW WR 6FKHGXOH $ ZKLFK GHDOV ZLWK WKH
YDULDWLRQRIFHUWDLQ DWWDFKPHQW RI HDUQLQJV RUGHUV E\FKDQJLQJWKH
EDVLVRIGHGXFWLRQV r

,QVHUWLRQRIQHZVHFWLRQ$


$IWHUVHFWLRQLQVHUWu
q$ 6XVSHQVLRQRIIL[HGGHGXFWLRQVRUGHUV


$FRXQW\FRXUWPXVWPDNHDQRUGHUVXVSHQGLQJDIL[HGGHGXFWLRQV
RUGHULIWKHFRXUWLVVDWLVILHGRIHLWKHURUERWKRIWKHIROORZLQJu
D WKDW WKH IL[HG GHGXFWLRQV RUGHU UHTXLUHV SHULRGLFDO
GHGXFWLRQVWREHPDGHDWDUDWHZKLFKLVQRWDSSURSULDWH
E WKDW WKH IL[HG GHGXFWLRQV RUGHU UHTXLUHV SHULRGLFDO
GHGXFWLRQVWREHPDGHDWWLPHVZKLFKDUHQRWDSSURSULDWH



7KHFRXQW\FRXUWLVWRPDNHWKHVXVSHQVLRQRUGHURQWKHIROORZLQJ
WHUPVu
D LI WKH FRQGLWLRQ LQ VXEVHFWLRQ  D  LV PHW RQ WHUPV
VSHFLI\LQJ WKH UDWH DW ZKLFK WKH GHEWRU PXVW PDNH
UHSD\PHQWV ZKHWKHUKLJKHURUORZHUWKDQWKHUDWHDWZKLFK
WKHRUGHUUHTXLUHVWKHGHGXFWLRQVWREHPDGH 
E LI WKH FRQGLWLRQ LQ VXEVHFWLRQ  E  LV PHW RQ WHUPV
VSHFLI\LQJ WKH WLPHV DW ZKLFK WKH GHEWRU PXVW PDNH
UHSD\PHQWV
F LIHLWKHURUERWKFRQGLWLRQVDUHPHWRQDQ\DGGLWLRQDOWHUPV
WKDWWKHFRXUWWKLQNVDSSURSULDWH



,IWKHHPSOR\HULVJLYHQQRWLFHRIWKHVXVSHQVLRQRUGHUWKHHPSOR\HU
PXVWFHDVHWRPDNHWKHGHGXFWLRQVUHTXLUHGE\WKHIL[HGGHGXFWLRQV
RUGHU EXW WKH HPSOR\HU LV XQGHU QR OLDELOLW\ IRU QRQFRPSOLDQFH
EHIRUHVHYHQGD\VKDYHHODSVHGVLQFHVHUYLFHRIWKHQRWLFH



$FRXQW\FRXUWu

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu$WWDFKPHQWRIHDUQLQJVRUGHUVGHGXFWLRQVDWIL[HGUDWHV
3DUWu0DLQDPHQGPHQWV

D
E



PXVWUHYRNHWKHVXVSHQVLRQRUGHULIDQ\RIWKHWHUPVRIWKH
VXVSHQVLRQRUGHUDUHEURNHQ
PD\UHYRNHWKHVXVSHQVLRQRUGHULQDQ\RWKHUFLUFXPVWDQFHV
LIWKHFRXUWWKLQNVWKDWLWLVDSSURSULDWHWRGRVR



5XOHVRIFRXUWPD\PDNHSURYLVLRQDVWRWKHFLUFXPVWDQFHVLQZKLFK
DFRXQW\FRXUWPD\RILWVRZQPRWLRQu
D PDNHDVXVSHQVLRQRUGHURU
E UHYRNHDVXVSHQVLRQRUGHU



7KHVXVSHQVLRQRIDIL[HGGHGXFWLRQVRUGHUXQGHUWKLVVHFWLRQGRHV
QRW SUHYHQW WKH RUGHU IURP EHLQJ WUHDWHG DV UHPDLQLQJ LQ IRUFH
VXEMHFWWRWKHSURYLVLRQVRIWKLVVHFWLRQ



7KLVVHFWLRQLVZLWKRXWSUHMXGLFH WRDQ\RWKHUSRZHUVRI DFRXUWWR
VXVSHQGDWWDFKPHQWRIHDUQLQJVRUGHUVRUWRUHYRNHWKHVXVSHQVLRQ
RIVXFKRUGHUV



,QWKLVVHFWLRQLQUHODWLRQWRDIL[HGGHGXFWLRQVRUGHUqUHSD\PHQWVr
PHDQVUHSD\PHQWVRIWKHMXGJPHQWGHEWWRZKLFKWKHRUGHUUHODWHVr

$PHQGPHQWRIVHFWLRQ*HQHUDOLQWHUSUHWDWLRQ


,Q VHFWLRQ    PHDQLQJ RI SDUWLFXODU ZRUGV DQG SKUDVHV  LQVHUW WKH
IROORZLQJHQWULHVDWWKHDSSURSULDWHSODFHu
qqIL[HG GHGXFWLRQV RUGHUr PHDQV DQ DWWDFKPHQW RI HDUQLQJV
RUGHUXQGHUZKLFKSHULRGLFDOGHGXFWLRQVDUHWREHPDGHLQ
DFFRUGDQFHZLWKWKHIL[HGGHGXFWLRQVVFKHPHr
qqIL[HGGHGXFWLRQVVFKHPHrKDVWKHPHDQLQJJLYHQE\VHFWLRQ
$  r
qq6FKHGXOH  GHGXFWLRQV RUGHUr PHDQV DQ DWWDFKPHQW RI
HDUQLQJVRUGHUXQGHUZKLFKSHULRGLFDOGHGXFWLRQVDUHWREH
PDGHLQDFFRUGDQFHZLWK3DUWRI6FKHGXOHr
qqVXVSHQVLRQ RUGHUr PHDQV DQ RUGHU XQGHU VHFWLRQ $
VXVSHQGLQJDIL[HGGHGXFWLRQVRUGHUr

,QVHUWLRQRIQHZ6FKHGXOH$


$IWHU6FKHGXOHLQVHUWu
q6&+('8/($
&+$1*,1*7+(%$6,62)'('8&7,216
3$57
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7KLV3DUWRIWKLV6FKHGXOHGHDOVZLWKWKHYDULDWLRQRIDFHUWDLQNLQG
RI DWWDFKPHQW RI HDUQLQJV RUGHU u UHIHUUHG WR DV D 6FKHGXOH 
MXGJPHQWGHEWRUGHUuE\FKDQJLQJWKHEDVLVRIGHGXFWLRQV



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu$WWDFKPHQWRIHDUQLQJVRUGHUVGHGXFWLRQVDWIL[HGUDWHV
3DUWu0DLQDPHQGPHQWV



$ 6FKHGXOH  MXGJPHQW GHEW RUGHU LV D 6FKHGXOH  GHGXFWLRQV
RUGHU PDGH E\ D FRXQW\ FRXUW WR VHFXUH SD\PHQW RI D MXGJPHQW
GHEW



5HIHUHQFHV WR YDULDWLRQ RI D 6FKHGXOH  MXGJPHQW GHEW RUGHU E\
FKDQJLQJWKHEDVLVRIGHGXFWLRQVDUHUHIHUHQFHVWRWKHYDULDWLRQRI
WKH RUGHUVR WKDWLW VSHFLILHVWKDWSHULRGLFDOGHGXFWLRQVDUHWR EH
PDGHLQDFFRUGDQFHZLWKWKHIL[HGGHGXFWLRQVVFKHPH

9DULDWLRQDWGLVFUHWLRQRIFRXUW


 $ FRXQW\ FRXUW PD\ YDU\ D 6FKHGXOH  MXGJPHQW GHEW RUGHU E\
FKDQJLQJWKHEDVLVRIGHGXFWLRQV
 7KHFRXQW\FRXUWPD\PDNHWKHYDULDWLRQu
D LQFRQVHTXHQFHRIDQDSSOLFDWLRQPDGHWRWKHFRXUWRU
E RILWVRZQPRWLRQ
 7KHYDULDWLRQWDNHVHIIHFWRQWKHGDWHWKDWLWLVPDGH

9DULDWLRQE\FRXUWXSRQUHGLUHFWLRQ


 $ FRXQW\ FRXUW PXVW YDU\ D6FKHGXOH MXGJPHQW GHEWRUGHU E\
FKDQJLQJWKHEDVLVRIGHGXFWLRQVLIu
D WKHRUGHUODSVHVDQG
E WKHFRXQW\FRXUWGLUHFWVWKHRUGHUWRDSHUVRQLQDFFRUGDQFH
ZLWKVHFWLRQ  
 7KHYDULDWLRQPXVWEHPDGHDWWKHVDPHWLPHDVWKHFRXQW\FRXUW
GLUHFWVWKHRUGHULQDFFRUGDQFHZLWKVHFWLRQ  
 7KHYDULDWLRQWDNHVHIIHFWRQWKHGDWHWKDWLWLVPDGH

$XWRPDWLFYDULDWLRQRQFKDQJHRYHUGDWH


 2QWKHFKDQJHRYHUGDWHDOO6FKHGXOHMXGJPHQWGHEWRUGHUVDUH
WREHWUHDWHGDVLIDFRXQW\FRXUWKDGYDULHGWKHPE\FKDQJLQJWKH
EDVLVRIGHGXFWLRQV
 7KHYDULDWLRQWDNHVHIIHFWRQWKHFKDQJHRYHUGDWH
 7KH FKDQJHRYHU GDWH LV WKH GDWH ZKLFK WKH /RUG &KDQFHOORU
VSHFLILHVIRUWKHSXUSRVHVRIWKLVSDUDJUDSK
 7KH/RUG&KDQFHOORULVWRVSHFLI\WKHFKDQJHRYHUGDWHLQDQRUGHU
PDGHE\VWDWXWRU\LQVWUXPHQW
 $VWDWXWRU\LQVWUXPHQWFRQWDLQLQJDQRUGHUXQGHUVXESDUDJUDSK
 LVVXEMHFWWRDQQXOPHQWLQSXUVXDQFHRIDUHVROXWLRQRIHLWKHU
+RXVHRI3DUOLDPHQW

1RWLFHRIYDULDWLRQVWLOOUHTXLUHG


6HFWLRQ   VHUYLFHE\FRXUWRIQRWLFHRIYDULDWLRQ DSSOLHVWRWKH
YDULDWLRQRI DQRUGHU XQGHUWKLV3DUW RIWKLV6FKHGXOH LQFOXGLQJ
YDULDWLRQLQDFFRUGDQFHZLWKSDUDJUDSK DVLWDSSOLHVWRDQ\RWKHU
YDULDWLRQRIDQDWWDFKPHQWRIHDUQLQJVRUGHU

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu$WWDFKPHQWRIHDUQLQJVRUGHUVGHGXFWLRQVDWIL[HGUDWHV
3DUWu0DLQDPHQGPHQWV



3$57
&+$1*,1*)5207+(),;(''('8&7,2166&+(0(
,QWURGXFWLRQ


7KLV 3DUW RI WKLV 6FKHGXOH GHDOV ZLWK WKH YDULDWLRQ RI IL[HG
GHGXFWLRQVRUGHUVE\FKDQJLQJWKHEDVLVRIGHGXFWLRQV



5HIHUHQFHV WR YDULDWLRQ RI D IL[HG GHGXFWLRQV RUGHU E\ FKDQJLQJ
WKHEDVLVRIGHGXFWLRQVDUHUHIHUHQFHVWRWKHYDULDWLRQRIWKHRUGHU
VR WKDW LW VSHFLILHV WKDW SHULRGLFDO GHGXFWLRQV DUH WR EH PDGH LQ
DFFRUGDQFHZLWK3DUWRI6FKHGXOH

*HQHUDOSURKLELWLRQRQFKDQJLQJIURPWKHIL[HGGHGXFWLRQVEDVLV


$ FRXUW PD\QRW YDU\ DIL[HG GHGXFWLRQV RUGHU E\ FKDQJLQJWKH
EDVLVRIGHGXFWLRQVXQOHVVWKHYDULDWLRQLVLQDFFRUGDQFHZLWKWKLV
3DUWRIWKLV6FKHGXOH

)L[HGGHGXFWLRQVRUGHUGLUHFWHGWRVHFXUHSD\PHQWVXQGHUDQDGPLQLVWUDWLRQRUGHU


 $FRXQW\FRXUWPXVWYDU\DIL[HGGHGXFWLRQVRUGHUE\FKDQJLQJ
WKHEDVLVRIGHGXFWLRQVLIXQGHUVHFWLRQWKHFRXQW\FRXUWGLUHFWV
WKHRUGHUWRWDNHHIIHFWDVDQRUGHUWRVHFXUHSD\PHQWVUHTXLUHGE\
DQDGPLQLVWUDWLRQRUGHU
 7KHYDULDWLRQPXVWEHPDGHDWWKHVDPHWLPHDVWKHFRXQW\FRXUW
JLYHVWKDWGLUHFWLRQXQGHUVHFWLRQ
 7KHYDULDWLRQWDNHVHIIHFWRQWKHGDWHWKDWLWLVPDGH
 6HFWLRQ   VHUYLFHE\FRXUWRIQRWLFHRIYDULDWLRQ DSSOLHVWRWKH
YDULDWLRQ RI DQ RUGHU XQGHU WKLV SDUDJUDSK DV LW DSSOLHV WR DQ\
RWKHUYDULDWLRQRIDQDWWDFKPHQWRIHDUQLQJVRUGHUr
3$57
&216(48(17,$/$0(1'0(176

$PHQGPHQWRIVHFWLRQ6HFXULQJSD\PHQWVXQGHUDGPLQLVWUDWLRQRUGHU


,Q VHFWLRQ    SRZHU RI FRXQW\ FRXUW WR GLUHFW H[LVWLQJ DWWDFKPHQW RI
HDUQLQJV RUGHU WR VHFXUH DGPLQLVWUDWLRQ RUGHU  IRU WKH ZRUGV LQ EUDFNHWV
VXEVWLWXWHq ZLWKWKHYDULDWLRQUHTXLUHGE\SDUDJUDSKRI6FKHGXOH$DQG
VXFKRWKHUYDULDWLRQVLIDQ\DVWKHFRXUWWKLQNVDSSURSULDWH r

$PHQGPHQWRIVHFWLRQ3RZHURIFRXUWWRREWDLQLQIRUPDWLRQ


,Q VHFWLRQ    SRZHU RI FRXUW WR RUGHU GHEWRU DQG HPSOR\HU WR SURYLGH
VSHFLILHGLQIRUPDWLRQ IRUqDQDWWDFKPHQWRIHDUQLQJVRUGHUrVXEVWLWXWHqD
6FKHGXOHGHGXFWLRQVRUGHUr





'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu$WWDFKPHQWRIHDUQLQJVRUGHUVGHGXFWLRQVDWIL[HGUDWHV
3DUWu&RQVHTXHQWLDODPHQGPHQWV

$IWHUVHFWLRQ  LQVHUWu
q $

:KHUHLQDQ\SURFHHGLQJVDFRXQW\FRXUWKDVSRZHUWRPDNHDIL[HG
GHGXFWLRQVRUGHUWKHFRXUWPD\RUGHUWKHGHEWRUWRJLYHWRWKHFRXUW
ZLWKLQDVSHFLILHGSHULRGDVWDWHPHQWVLJQHGE\KLPRIu
D WKHQDPHDQGDGGUHVVRIDQ\SHUVRQE\ZKRPHDUQLQJVDUH
SDLGWRKLPDQG
E VSHFLILHGSDUWLFXODUVIRUHQDEOLQJWKHGHEWRUWREHLGHQWLILHG
E\DQ\HPSOR\HURIKLVr



,QVHFWLRQ   SRZHUVRIFRXUWDIWHUDWWDFKPHQWRIHDUQLQJVRUGHUKDVEHHQ
PDGH IRUWKHZRUGVIURPq:KHUHrWRqLQIRUFHurVXEVWLWXWHq$WDQ\WLPH
ZKHQD6FKHGXOHGHGXFWLRQVRUGHULVLQIRUFHWKHFRXUWRUWKHILQHVRIILFHU
DVWKHFDVHPD\EHPD\ur



$IWHUVHFWLRQ  LQVHUWu
q $

$W DQ\ WLPH ZKHQ D IL[HG GHGXFWLRQV RUGHU LV LQ IRUFH WKH FRXUW
PD\u
D PDNHVXFKDQRUGHUDVLVGHVFULEHGLQVXEVHFWLRQ $ DERYH
DQG
E RUGHU WKH GHEWRU WR DWWHQG EHIRUH LW RQ D GD\ DQG DW D WLPH
VSHFLILHG LQ WKH RUGHU WR JLYH WKH LQIRUPDWLRQ GHVFULEHG LQ
VXEVHFWLRQ $ DERYHr



,QVHFWLRQ   UXOHVRIFRXUWDERXWQRWLFHRIDSSOLFDWLRQIRUDWWDFKPHQWRU
HDUQLQJVRUGHU IRUWKHZRUGVIURPqJLYHrWRqWKHDSSOLFDWLRQrVXEVWLWXWHq
ZLWKLQVXFKSHULRGDQGLQVXFKPDQQHUDVPD\EHSUHVFULEHGJLYHWKHFRXUW
DVWDWHPHQWLQDFFRUGDQFHZLWKVXEVHFWLRQ $ RU % r



$IWHUVHFWLRQ  LQVHUWu



q $

,QDFDVHZKHUHWKHDWWDFKPHQWRIHDUQLQJVRUGHUZRXOGLIPDGHEH
D6FKHGXOHGHGXFWLRQVRUGHUWKHGHEWRUPXVWJLYHDVWDWHPHQWLQ
ZULWLQJRIu
D WKHPDWWHUVVSHFLILHGLQVXEVHFWLRQ  D DERYHDQG
E DQ\RWKHUSUHVFULEHGPDWWHUVZKLFKDUHRUPD\EHUHOHYDQW
XQGHUVHFWLRQRIWKLV$FWWRWKHGHWHUPLQDWLRQRIWKHQRUPDO
GHGXFWLRQUDWHDQGWKHSURWHFWHGHDUQLQJVUDWHWRVSHFLILHGLQ
DQ\DWWDFKPHQWRIHDUQLQJVRUGHUPDGHRQWKHDSSOLFDWLRQ

%

,QDFDVHZKHUHWKHDWWDFKPHQWRIHDUQLQJVRUGHUZRXOGLIPDGHEH
DIL[HGGHGXFWLRQVRUGHUWKHGHEWRUPXVWJLYHDVWDWHPHQWLQZULWLQJ
RIWKHPDWWHUVVSHFLILHGLQVXEVHFWLRQ $ DERYHr

,QVHFWLRQ   FHUWDLQVWDWHPHQWVLQSURFHHGLQJVIRUPDNLQJRUYDU\LQJHWF
DWWDFKPHQWRIHDUQLQJVRUGHUVGHHPHGWREHHYLGHQFHRIIDFWVVWDWHG DIWHU
qVXEVHFWLRQ  D RU E rLQVHUWqRU $ r

$PHQGPHQWRIVHFWLRQ2EOLJDWLRQRIGHEWRUDQGHPSOR\HUWRQRWLI\FKDQJHV


 6HFWLRQ  LVDPHQGHGDVIROORZV
 ,Q SDUDJUDSK E  REOLJDWLRQ WR QRWLI\ RI FRXUW RI HDUQLQJV XQGHU QHZ
HPSOR\PHQW DWWKHEHJLQQLQJLQVHUWqLIWKHRUGHULVD6FKHGXOHGHGXFWLRQV
RUGHUr

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu$WWDFKPHQWRIHDUQLQJVRUGHUVGHGXFWLRQVDWIL[HGUDWHV
3DUWu&RQVHTXHQWLDODPHQGPHQWV



 ,Q SDUDJUDSK F  REOLJDWLRQ RI HPSOR\HU WR QRWLI\ FRXUW RI GHEWRUpV QHZ
HPSOR\PHQW DQG HDUQLQJV  IRU qDQG LQFOXGHr LQVHUWqDQG LI WKHRUGHU LV D
6FKHGXOHGHGXFWLRQVRUGHULQFOXGHr
$PHQGPHQWRIVHFWLRQ&RQVROLGDWHGDWWDFKPHQWRUGHUV


 6HFWLRQ    UXOHV RI FRXUW PDGH LQ FRQQHFWLRQ ZLWK FRQVROLGDWHG
DWWDFKPHQWRUGHUV LVDPHQGHGDVIROORZV
 ,Q SDUDJUDSK E  UXOHV UHODWLQJ WR SRZHUV RI FRXUW WR ZKLFK RUGHU HWF
WUDQVIHUUHG DIWHUqYDU\rLQVHUWqVXVSHQGr
 ,QSDUDJUDSK H  UXOHVPRGLI\LQJRUH[FOXGLQJVWDWXWRU\SURYLVLRQV DIWHU
qSURYLVLRQVRIWKLV$FWrLQVHUWqWKHIL[HGGHGXFWLRQVVFKHPHr



$IWHUVHFWLRQ  LQVHUWu
q

6HFWLRQ  $  DSSOLHV WR D FRQVROLGDWHG DWWDFKPHQW RUGHU ZKLFK D
FRXQW\FRXUWPDNHVWRVHFXUHWKHSD\PHQWRIWZRRUPRUHMXGJPHQW
GHEWVHYHQLILPPHGLDWHO\EHIRUHWKHRUGHULVPDGHRQHRUPRUHRI
WKRVHGHEWVLVVHFXUHGE\D6FKHGXOHGHGXFWLRQVRUGHUr

$PHQGPHQWRIVHFWLRQ(QIRUFHPHQWSURYLVLRQV


6HFWLRQLVDPHQGHGDVIROORZV



,QVXEVHFWLRQ   IDLOXUHRIGHEWRUWRDWWHQGKHDULQJ u
D IRU WKH ZRUGV IURP qQRWLFH RI DQ DSSOLFDWLRQr WR qVXFK DQ RUGHUr
VXEVWLWXWHqUHOHYDQWQRWLFHr
E IRUqIRUDQ\KHDULQJRIWKHDSSOLFDWLRQrVXEVWLWXWHqLQWKHQRWLFHIRU
DQ\KHDULQJr



$IWHUVXEVHFWLRQ  LQVHUWu
q =$



,QVXEVHFWLRQ  qUHOHYDQWQRWLFHrPHDQVDQ\RIWKHIROORZLQJu
D QRWLFH RI DQ DSSOLFDWLRQ WR D FRXQW\ FRXUW WR PDNH YDU\ RU
VXVSHQGDQDWWDFKPHQWRIHDUQLQJVRUGHU
E QRWLFHWKDWDFRXQW\FRXUWLVRILWVRZQPRWLRQWRFRQVLGHU
PDNLQJ YDU\LQJ RU VXVSHQGLQJ DQ DWWDFKPHQW RI HDUQLQJV
RUGHUr

,Q VXEVHFWLRQ  F  DQG I  RIIHQFHV UHODWHG WR DWWDFKPHQW RI HDUQLQJV
RUGHUV u
D DIWHUqVHFWLRQ  rLQVHUWqRU $ r
E DIWHUqDWWDFKPHQWRIHDUQLQJVRUGHUrLQVHUWqRUVXVSHQVLRQRUGHUr

6&+('8/(

6HFWLRQ

$'0,1,675$7,2125'(56&216(48(17,$/$0(1'0(176
$WWDFKPHQWRI(DUQLQJV$FW F 


 6HFWLRQ  RI WKH $WWDFKPHQW RI (DUQLQJV $FW  H[WHQVLRQ RI SRZHU WR
PDNHDGPLQLVWUDWLRQRUGHU LVDPHQGHGDVIROORZV



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu$GPLQLVWUDWLRQRUGHUVFRQVHTXHQWLDODPHQGPHQWV

 )RUVXEVHFWLRQV  DQG $ VXEVWLWXWHu
q

7KH FRXUW PD\ PDNH DQ DGPLQLVWUDWLRQ RUGHU LQ UHVSHFW RI WKH
GHEWRUpV HVWDWH LI DIWHU UHFHLSW RI WKH OLVW UHIHUUHG WR LQ VXEVHFWLRQ
 E  DERYH WKH FRXUW LV VDWLVILHG WKDW WKH FRQGLWLRQV LQ VHFWLRQV
%  WR  RIWKH&RXQW\&RXUWV$FW FRQGLWLRQVWRSRZHUWR
PDNHDGPLQLVWUDWLRQRUGHUV DUHPHWLQUHODWLRQWRWKHGHEWRUr

 ,QVXEVHFWLRQ  IRUqVHFWLRQrVXEVWLWXWHqVHFWLRQ-r
0DJLVWUDWHVp&RXUWV$FW F 


 6FKHGXOH$WRWKH0DJLVWUDWHVp&RXUWV$FW ILQHVWKDWPD\EHDOWHUHG
XQGHUVHFWLRQRIWKH$FW LVDPHQGHGDVIROORZV
 ,QVHUWWKHIROORZLQJHQWU\DWWKHDSSURSULDWHSODFHLQWKHHQWULHVUHODWLQJWR
WKH&RXQW\&RXUWV$FW F  u
q6HFWLRQ 1  
DGPLQLVWUDWLRQ
RUGHUVIDLOXUHWRSURYLGHLQIRUPDWLRQ

r

,QVROYHQF\$FW F 


 6HFWLRQ  RI WKH ,QVROYHQF\ $FW  GLVDELOLWLHV RQ UHYRFDWLRQ RI
DGPLQLVWUDWLRQRUGHUDJDLQVWDQLQGLYLGXDO LVDPHQGHGDVIROORZV
 )RUVXEVHFWLRQV  DQG  VXEVWLWXWHu
q

7KLV VHFWLRQ DSSOLHV LI D FRXQW\ FRXUW UHYRNHV DQ DGPLQLVWUDWLRQ
RUGHUPDGHLQUHVSHFWRIDQLQGLYLGXDO qWKHGHEWRUr RQRQHRIWKH
UHOHYDQWJURXQGV



7KHFRXUWPD\DWWKHWLPHLWUHYRNHVWKHDGPLQLVWUDWLRQRUGHUPDNH
DQ RUGHUGLUHFWLQJWKDWWKLV VHFWLRQDQGVHFWLRQRI WKH&RPSDQ\
'LUHFWRUV'LVTXDOLILFDWLRQ$FWVKDOODSSO\WRWKHGHEWRUIRUVXFK
SHULRGQRWH[FHHGLQJRQH\HDUDVPD\EHVSHFLILHGLQWKHRUGHU

$

(DFKRIWKHIROORZLQJLVDUHOHYDQWJURXQGu
D WKH GHEWRU KDG IDLOHG WR PDNH WZR SD\PHQWV ZKHWKHU
FRQVHFXWLYHRUQRW UHTXLUHGE\WKHRUGHU
E DWWKHWLPHWKHRUGHUZDVPDGHu
L WKHWRWDODPRXQWRIWKHGHEWRUpVTXDOLI\LQJGHEWVZDV
PRUHWKDQWKHSUHVFULEHGPD[LPXPIRUWKHSXUSRVHV
RI3DUWRIWKH$FWEXW
LL EHFDXVHRILQIRUPDWLRQSURYLGHGRUQRWSURYLGHGE\
WKHGHEWRUWKDWDPRXQWZDVWKRXJKWWREHOHVVWKDQ
RUWKHVDPHDVWKHSUHVFULEHGPD[LPXPr

 ,QVXEVHFWLRQ  IRUqDSHUVRQrLQWKHILUVWSODFHVXEVWLWXWHqDQLQGLYLGXDOr
 ,QVXEVHFWLRQ  IRUqDSHUVRQrVXEVWLWXWHqDQLQGLYLGXDOr
 ,QVXEVHFWLRQ  IRUqSHUVRQrVXEVWLWXWHqLQGLYLGXDOr


 6HFWLRQ H[WHQW6FRWODQG LVDPHQGHGDVIROORZV

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu$GPLQLVWUDWLRQRUGHUVFRQVHTXHQWLDODPHQGPHQWV



 ,QVXEVHFWLRQ  D  SURYLVLRQVLQWKHWKLUG*URXSRI3DUWVWKDWGRQRWH[WHQG
WR6FRWODQG IRUqVHFWLRQ  DQG  rVXEVWLWXWHqVHFWLRQ  WR $ r
&RPSDQ\'LUHFWRUV'LVTXDOLILFDWLRQ$FW F 


 6HFWLRQ  RI WKH &RPSDQ\ 'LUHFWRUV 'LVTXDOLILFDWLRQ $FW  IDLOXUH WR
SD\XQGHUFRXQW\FRXUWDGPLQLVWUDWLRQRUGHU LVDPHQGHGDVIROORZV
 )RU WKH WLWOH RI WKH VHFWLRQ VXEVWLWXWH q'LVDELOLWLHV RQ UHYRFDWLRQ RI
DGPLQLVWUDWLRQRUGHUr
 2PLWVXEVHFWLRQ  
 ,QVXEVHFWLRQ  IRUWKHZRUGVIURPqWKDWVHFWLRQrWRq  E rVXEVWLWXWH
qVHFWLRQ  RI WKH ,QVROYHQF\ $FW DSSOLHV E\ YLUWXH RI DQ RUGHU XQGHU
VXEVHFWLRQ  RIWKDWVHFWLRQr

&RXUWVDQG/HJDO6HUYLFHV$FW F 


2PLWVHFWLRQRIWKH&RXUWVDQG/HJDO6HUYLFHV$FW

&KDULWLHV$FW F 


 6HFWLRQRIWKH&KDULWLHV$FW SHUVRQVGLVTXDOLILHGIRUEHLQJWUXVWHHV
RIDFKDULW\ LVDPHQGHGDVIROORZV
 ,Q VXEVHFWLRQ  I  IRU WKH ZRUGV IURP qVHFWLRQ   E r WR WKH HQG
VXEVWLWXWH qVHFWLRQ    RI WKH ,QVROYHQF\ $FW  GLVDELOLWLHV RQ
UHYRFDWLRQRIFRXQW\FRXUWDGPLQLVWUDWLRQRUGHU r

3HQVLRQV$FW F 


 6HFWLRQRIWKH3HQVLRQV$FW SHUVRQVGLVTXDOLILHGIRUEHLQJWUXVWHHV
RIDWUXVWVFKHPH LVDPHQGHGDVIROORZV
 ,Q VXEVHFWLRQ  I  IRU WKH ZRUGV IURP qVHFWLRQ   E r WR WKH HQG
VXEVWLWXWH qVHFWLRQ    RI WKH ,QVROYHQF\ $FW  GLVDELOLWLHV RQ
UHYRFDWLRQRIFRXQW\FRXUWDGPLQLVWUDWLRQRUGHU r

3ROLFH$FW F 


 7KH3ROLFH$FWLVDPHQGHGDVIROORZV
 ,Q SDUDJUDSK  RI 6FKHGXOH  GLVTXDOLILFDWLRQ IRU EHLQJ DSSRLQWHG DV RU
EHLQJ PHPEHU RI D SROLFH DXWKRULW\  LQ VXESDUDJUDSK  F  IRU qVHFWLRQ
  E r WR WKH HQG VXEVWLWXWH qVHFWLRQ    RI WKH ,QVROYHQF\ $FW 
GLVDELOLWLHVRQUHYRFDWLRQRIFRXQW\FRXUWDGPLQLVWUDWLRQRUGHU RUr
 ,QSDUDJUDSK RI6FKHGXOH $ GLVTXDOLILFDWLRQ IRUEHLQJ DSSRLQWHG DV RU
EHLQJ PHPEHU RI WKH 0HWURSROLWDQ 3ROLFH $XWKRULW\  LQ VXESDUDJUDSK
 F IRUWKHZRUGVIURPqVHFWLRQ  E rWRWKHHQGVXEVWLWXWHqVHFWLRQ
  RIWKH,QVROYHQF\$FW GLVDELOLWLHVRQUHYRFDWLRQRIFRXQW\FRXUW
DGPLQLVWUDWLRQRUGHU RUr



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu$GPLQLVWUDWLRQRUGHUVFRQVHTXHQWLDODPHQGPHQWV

+RXVLQJ$FW F 


 3DUDJUDSK  RI 6FKHGXOH  WR WKH +RXVLQJ $FW  SRZHU WR UHPRYH
GLUHFWRUWUXVWHHHWFRIUHJLVWHUHGVRFLDOODQGORUG LVDPHQGHGDVIROORZV
 ,Q VXESDUDJUDSK  F  IRU WKH ZRUGV IURP qVHFWLRQ   E r WR WKH HQG
VXEVWLWXWH qVHFWLRQ    RI WKH ,QVROYHQF\ $FW  GLVDELOLWLHV RQ
UHYRFDWLRQRIFRXQW\FRXUWDGPLQLVWUDWLRQRUGHU r

3ROLFH$FW F 


 7KH3ROLFH$FWLVDPHQGHGDVIROORZV
 ,QVHFWLRQ WKH&RPPLVVLRQHUV LQVXEVHFWLRQ  E IRUqVHFWLRQ  E
RIWKH,QVROYHQF\$FW IDLOXUHWRSD\XQGHUFRXQW\FRXUWDGPLQLVWUDWLRQ
RUGHU rVXEVWLWXWHqVHFWLRQ  RIWKH,QVROYHQF\$FW GLVDELOLWLHVRQ
UHYRFDWLRQRIFRXQW\FRXUWDGPLQLVWUDWLRQRUGHU r
 ,Q SDUDJUDSK  RI 6FKHGXOH  GLVTXDOLILFDWLRQ IRU EHLQJ DSSRLQWHG DV RU
EHLQJPHPEHURID6HUYLFH$XWKRULW\ LQVXESDUDJUDSK  F IRUWKHZRUGV
IURP qVHFWLRQ   E r WR WKH HQG VXEVWLWXWH qVHFWLRQ    RI WKH
,QVROYHQF\ $FW  GLVDELOLWLHV RQ UHYRFDWLRQ RI FRXQW\ FRXUW
DGPLQLVWUDWLRQRUGHU RUr

&ULPLQDO-XVWLFHDQG3ROLFH$FW F 


 3DUDJUDSK  RI 6FKHGXOH  WR WKH &ULPLQDO -XVWLFH DQG 3ROLFH $FW 
SHUVRQVGLVTXDOLILHGIRUEHLQJDSSRLQWHGDVRUEHLQJPHPEHURIWKH&HQWUDO
3ROLFH7UDLQLQJDQG'HYHORSPHQW$XWKRULW\ LVDPHQGHGDVIROORZV
 ,Q VXESDUDJUDSK  E IRUWKH ZRUGV IURP qVHFWLRQ  E rWR WKHHQG
VXEVWLWXWHqVHFWLRQ  RIWKH,QVROYHQF\$FW F  GLVDELOLWLHVRQ
UHYRFDWLRQRIFRXQW\FRXUWDGPLQLVWUDWLRQRUGHU RUr

3ROLFH5HIRUP$FW F 


 6FKHGXOH  WR WKH 3ROLFH 5HIRUP $FW  WKH ,QGHSHQGHQW 3ROLFH
&RPSODLQWV&RPPLVVLRQ LVDPHQGHGDVIROORZV
 ,QSDUDJUDSK   JURXQGVIRUUHPRYDORIFKDLUPDQ LQ SDUDJUDSK H LL 
IRUWKHZRUGVIURPqVHFWLRQ  E rWRWKHHQGVXEVWLWXWHqVHFWLRQ  RI
WKH ,QVROYHQF\ $FW  F   GLVDELOLWLHV RQ UHYRFDWLRQ RI FRXQW\ FRXUW
DGPLQLVWUDWLRQRUGHU r
 ,QSDUDJUDSK   JURXQGVIRUUHPRYDORIRUGLQDU\PHPEHUV LQSDUDJUDSK
H LL IRUWKHZRUGVIURPqVHFWLRQ  E rWRWKHHQGVXEVWLWXWHqVHFWLRQ
  RIWKH,QVROYHQF\$FW F  GLVDELOLWLHVRQUHYRFDWLRQRIFRXQW\
FRXUWDGPLQLVWUDWLRQRUGHU r

5DLOZD\VDQG7UDQVSRUW6DIHW\$FW F 


 3DUDJUDSKRI6FKHGXOHWRWKH5DLOZD\VDQG7UDQVSRUW6DIHW\$FW
HOLJLELOLW\ IRU DSSRLQWPHQW DV PHPEHU RI %ULWLVK 7UDQVSRUW 3ROLFH
$XWKRULW\ LVDPHQGHGDVIROORZV
 ,QVXESDUDJUDSK  F IRUqVHFWLRQ  E rVXEVWLWXWHqVHFWLRQ  r



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu$GPLQLVWUDWLRQRUGHUVFRQVHTXHQWLDODPHQGPHQWV

&RXUWV$FW F 


 6HFWLRQ  RI WKH &RXUWV $FW  UHJLVWHU RI MXGJPHQWV DQG RUGHUV  LV
DPHQGHGDVIROORZV
 ,QVXEVHFWLRQ  E  DGPLQLVWUDWLRQRUGHUV IRUqVHFWLRQrVXEVWLWXWHq3DUW
r

6&+('8/(

6HFWLRQ 

3$57$2)7+(,162/9(1&<$&7
q3$57$
'(%75(/,()25'(56
3UHOLPLQDU\
$ 'HEWUHOLHIRUGHUV


$QLQGLYLGXDOZKRLVXQDEOHWRSD\KLVGHEWVPD\DSSO\IRUDQRUGHU
XQGHU WKLV 3DUW qD GHEW UHOLHI RUGHUr  WR EH PDGH LQ UHVSHFW RI KLV
TXDOLI\LQJGHEWV



,QWKLV3DUWqTXDOLI\LQJGHEWrPHDQV VXEMHFWWRVXEVHFWLRQ  DGHEW
ZKLFKu
D LVIRUDOLTXLGDWHGVXPSD\DEOHHLWKHULPPHGLDWHO\RUDWVRPH
FHUWDLQIXWXUHWLPHDQG
E LVQRWDQH[FOXGHGGHEW



$GHEWLVQRWDTXDOLI\LQJGHEWWRWKHH[WHQWWKDWLWLVVHFXUHG



,Q WKLV 3DUW qH[FOXGHG GHEWr PHDQV D GHEW RI DQ\ GHVFULSWLRQ
SUHVFULEHGIRUWKHSXUSRVHVRIWKLVVXEVHFWLRQ
$SSOLFDWLRQVIRUDGHEWUHOLHIRUGHU

% 0DNLQJRIDSSOLFDWLRQ


$Q DSSOLFDWLRQ IRU D GHEW UHOLHI RUGHU PXVW EH PDGH WR WKH RIILFLDO
UHFHLYHUWKURXJKDQDSSURYHGLQWHUPHGLDU\



7KHDSSOLFDWLRQPXVWLQFOXGHu
D DOLVWRIWKHGHEWVWRZKLFKWKHGHEWRULVVXEMHFWDWWKHGDWHRI
WKH DSSOLFDWLRQ VSHFLI\LQJ WKH DPRXQW RI HDFK GHEW
LQFOXGLQJDQ\LQWHUHVWSHQDOW\RURWKHUVXPWKDWKDVEHFRPH
SD\DEOHLQUHODWLRQWRWKDWGHEWRQRUEHIRUHWKDWGDWH DQGWKH
FUHGLWRUWRZKRPLWLVRZHG
E GHWDLOVRIDQ\VHFXULW\KHOGLQUHVSHFWRIDQ\RIWKRVHGHEWV
DQG
F VXFKRWKHULQIRUPDWLRQDERXWWKHGHEWRUpVDIIDLUV LQFOXGLQJ
KLVFUHGLWRUVGHEWVDQGOLDELOLWLHVDQGKLVLQFRPHDQGDVVHWV
DVPD\EHSUHVFULEHG



7KHUXOHVPD\PDNHIXUWKHUSURYLVLRQDVWRu



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu3DUW$RIWKH,QVROYHQF\$FW

D
E
F


WKHIRUPRIDQDSSOLFDWLRQIRUDGHEWUHOLHIRUGHU
WKHPDQQHULQZKLFKDQDSSOLFDWLRQLVWREHPDGHDQG
LQIRUPDWLRQDQGGRFXPHQWVWREHVXSSOLHGLQVXSSRUWRIDQ
DSSOLFDWLRQ

)RUWKHSXUSRVHVRIWKLV3DUWDQDSSOLFDWLRQLVQRWWREHUHJDUGHGDV
KDYLQJEHHQPDGHXQWLOu
D WKH DSSOLFDWLRQ KDV EHHQ VXEPLWWHG WR WKH RIILFLDO UHFHLYHU
DQG
E DQ\ IHH UHTXLUHG LQ FRQQHFWLRQ ZLWK WKH DSSOLFDWLRQ E\ DQ
RUGHUXQGHUVHFWLRQKDVEHHQSDLGWRVXFKSHUVRQDVWKH
RUGHUPD\VSHFLI\

& 'XW\RIRIILFLDOUHFHLYHUWRFRQVLGHUDQGGHWHUPLQHDSSOLFDWLRQ


7KLV VHFWLRQ DSSOLHV ZKHUH DQ DSSOLFDWLRQ IRU D GHEW UHOLHI RUGHU LV
PDGH



7KHRIILFLDOUHFHLYHUPD\VWD\FRQVLGHUDWLRQRIWKHDSSOLFDWLRQXQWLO
KH KDV UHFHLYHG DQVZHUV WR DQ\ TXHULHV UDLVHG ZLWK WKH GHEWRU LQ
UHODWLRQWRDQ\WKLQJFRQQHFWHGZLWKWKHDSSOLFDWLRQ



7KHRIILFLDOUHFHLYHUPXVWGHWHUPLQHWKHDSSOLFDWLRQE\u
D GHFLGLQJZKHWKHUWRUHIXVHWKHDSSOLFDWLRQ
E LI KH GRHV QRW UHIXVH LW E\ PDNLQJ D GHEW UHOLHI RUGHU LQ
UHODWLRQWRWKHVSHFLILHGGHEWVKHLVVDWLVILHGZHUHTXDOLI\LQJ
GHEWVRIWKHGHEWRUDWWKHDSSOLFDWLRQGDWH
EXWKHPD\RQO\UHIXVHWKHDSSOLFDWLRQLIKHLVDXWKRULVHGRUUHTXLUHG
WRGRVRE\DQ\RIWKHIROORZLQJSURYLVLRQVRIWKLVVHFWLRQ



7KHRIILFLDOUHFHLYHUPD\UHIXVHWKHDSSOLFDWLRQLIKHFRQVLGHUVWKDWu
D WKHDSSOLFDWLRQGRHVQRWPHHWDOOWKHUHTXLUHPHQWVLPSRVHG
E\RUXQGHUVHFWLRQ%
E DQ\TXHULHVUDLVHGZLWKWKHGHEWRUKDYHQRWEHHQDQVZHUHGWR
WKHVDWLVIDFWLRQRIWKHRIILFLDOUHFHLYHUZLWKLQVXFKWLPHDVKH
PD\VSHFLI\ZKHQWKH\DUHUDLVHG
F WKHGHEWRUKDVPDGHDQ\IDOVHUHSUHVHQWDWLRQRURPLVVLRQLQ
PDNLQJWKHDSSOLFDWLRQRURQVXSSO\LQJDQ\LQIRUPDWLRQRU
GRFXPHQWVLQVXSSRUWRILW



7KHRIILFLDOUHFHLYHUPXVWUHIXVHWKHDSSOLFDWLRQLIKHLVQRWVDWLVILHG
WKDWu
D WKHGHEWRULVDQLQGLYLGXDOZKRLVXQDEOHWRSD\KLVGHEWV
E DWOHDVWRQHRIWKHVSHFLILHGGHEWVZDVDTXDOLI\LQJGHEWRIWKH
GHEWRUDWWKHDSSOLFDWLRQGDWH
F HDFKRIWKHFRQGLWLRQVVHWRXWLQ3DUWRI6FKHGXOH=$LVPHW



7KHRIILFLDOUHFHLYHUPD\UHIXVHWKHDSSOLFDWLRQLIKHLVQRWVDWLVILHG
WKDWHDFKFRQGLWLRQVSHFLILHGLQ3DUWRI6FKHGXOH=$LVPHW



,IWKHRIILFLDOUHFHLYHUUHIXVHVDQDSSOLFDWLRQKHPXVWJLYHUHDVRQVIRU
KLVUHIXVDOWRWKHGHEWRULQWKHSUHVFULEHGPDQQHU



,Q WKLV VHFWLRQ qVSHFLILHG GHEWr PHDQV D GHEW VSHFLILHG LQ WKH
DSSOLFDWLRQ

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu3DUW$RIWKH,QVROYHQF\$FW



' 3UHVXPSWLRQVDSSOLFDEOHWRWKHGHWHUPLQDWLRQRIDQDSSOLFDWLRQ


7KHIROORZLQJSUHVXPSWLRQVDUHWRDSSO\WRWKHGHWHUPLQDWLRQRIDQ
DSSOLFDWLRQIRUDGHEWUHOLHIRUGHU



7KHRIILFLDOUHFHLYHUPXVWSUHVXPHWKDWWKHGHEWRULVDQLQGLYLGXDO
ZKRLVXQDEOHWRSD\KLVGHEWVDWWKHGHWHUPLQDWLRQGDWHLIu
D WKDW DSSHDUV WR WKH RIILFLDO UHFHLYHU WR EH WKH FDVH DW WKH
DSSOLFDWLRQ GDWH IURP WKH LQIRUPDWLRQ VXSSOLHG LQ WKH
DSSOLFDWLRQ DQG KH KDV QR UHDVRQ WR EHOLHYH WKDW WKH
LQIRUPDWLRQVXSSOLHGLVLQFRPSOHWHRULQDFFXUDWHDQG
E KHKDVQRUHDVRQWREHOLHYHWKDWE\YLUWXHRIDFKDQJHLQWKH
GHEWRUpV ILQDQFLDO FLUFXPVWDQFHV VLQFH WKH DSSOLFDWLRQ GDWH
WKHGHEWRUPD\EHDEOHWRSD\KLVGHEWV



7KH RIILFLDO UHFHLYHU PXVW SUHVXPH WKDW D VSHFLILHG GHEW RI WKH
DPRXQW VSHFLILHG LQ WKH DSSOLFDWLRQ DQG RZHG WR WKH FUHGLWRU VR
VSHFLILHG LVDTXDOLI\LQJGHEWDWWKHDSSOLFDWLRQGDWHLIu
D WKDW DSSHDUV WR KLP WR EH WKH FDVH IURP WKH LQIRUPDWLRQ
VXSSOLHGLQWKHDSSOLFDWLRQDQG
E KHKDVQRUHDVRQWREHOLHYHWKDWWKHLQIRUPDWLRQVXSSOLHGLV
LQFRPSOHWHRULQDFFXUDWH



7KH RIILFLDO UHFHLYHU PXVW SUHVXPH WKDW WKH FRQGLWLRQ VSHFLILHG LQ
SDUDJUDSKRI6FKHGXOH=$LVPHWLIu
D WKDW DSSHDUV WR KLP WR EH WKH FDVH IURP WKH LQIRUPDWLRQ
VXSSOLHGLQWKHDSSOLFDWLRQ
E DQ\ SUHVFULEHG YHULILFDWLRQ FKHFNV UHODWLQJ WR WKH FRQGLWLRQ
KDYHEHHQPDGHDQG
F KHKDVQRUHDVRQWREHOLHYHWKDWWKHLQIRUPDWLRQVXSSOLHGLV
LQFRPSOHWHRULQDFFXUDWH



7KHRIILFLDOUHFHLYHUPXVWSUHVXPHWKDWDQ\RWKHUFRQGLWLRQVSHFLILHG
LQ3DUWRURI6FKHGXOH=$LVPHWLIu
D WKDWDSSHDUVWRKLPWRKDYHEHHQWKHFDVHDVDWWKHDSSOLFDWLRQ
GDWHIURPWKHLQIRUPDWLRQVXSSOLHGLQWKHDSSOLFDWLRQDQGKH
KDV QR UHDVRQ WR EHOLHYH WKDW WKH LQIRUPDWLRQ VXSSOLHG LV
LQFRPSOHWHRULQDFFXUDWH
E DQ\ SUHVFULEHG YHULILFDWLRQ FKHFNV UHODWLQJ WR WKH FRQGLWLRQ
KDYHEHHQPDGHDQG
F KH KDV QR UHDVRQ WR EHOLHYH WKDW E\ YLUWXH RI D FKDQJH LQ
FLUFXPVWDQFHVVLQFHWKHDSSOLFDWLRQGDWHWKHFRQGLWLRQPD\
QRORQJHUEHPHW



5HIHUHQFHVLQWKLVVHFWLRQWRLQIRUPDWLRQVXSSOLHGLQWKHDSSOLFDWLRQ
LQFOXGHLQIRUPDWLRQVXSSOLHGWRWKHRIILFLDOUHFHLYHULQVXSSRUWRIWKH
DSSOLFDWLRQ



,Q WKLV VHFWLRQ qVSHFLILHG GHEWr PHDQV D GHEW VSHFLILHG LQ WKH
DSSOLFDWLRQ



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu3DUW$RIWKH,QVROYHQF\$FW

0DNLQJDQGHIIHFWRIGHEWUHOLHIRUGHU
( 0DNLQJRIGHEWUHOLHIRUGHUV


7KLV VHFWLRQ DSSOLHV ZKHUH WKH RIILFLDO UHFHLYHU PDNHV D GHEW UHOLHI
RUGHURQGHWHUPLQLQJDQDSSOLFDWLRQXQGHUVHFWLRQ&



7KHRUGHUPXVWEHPDGHLQWKHSUHVFULEHGIRUP



7KHRUGHUPXVWLQFOXGHDOLVWRIWKHGHEWVZKLFKWKHRIILFLDOUHFHLYHU
LV VDWLVILHG ZHUH TXDOLI\LQJ GHEWV RI WKH GHEWRU DW WKH DSSOLFDWLRQ
GDWHVSHFLI\LQJWKHDPRXQWRIWKHGHEWDWWKDWWLPHDQGWKHFUHGLWRU
WRZKRPLWZDVWKHQRZHG



7KHRIILFLDOUHFHLYHUPXVWu
D JLYHDFRS\RIWKHRUGHUWRWKHGHEWRUDQG
E PDNH DQ HQWU\ IRU WKH RUGHU LQ WKH UHJLVWHU FRQWDLQLQJ WKH
SUHVFULEHGLQIRUPDWLRQDERXWWKHRUGHURUWKHGHEWRU



7KH UXOHVPD\PDNH SURYLVLRQDV WRRWKHU VWHSVWR EHWDNHQE\WKH
RIILFLDOUHFHLYHURUWKHGHEWRURQWKHPDNLQJRIWKHRUGHU



7KRVH VWHSV PD\ LQFOXGH LQ SDUWLFXODU QRWLI\LQJ HDFK FUHGLWRU WR
ZKRPDTXDOLI\LQJGHEWVSHFLILHGLQWKHRUGHULVRZHGRIu
D WKHPDNLQJRIWKHRUGHUDQGLWVHIIHFW
E WKH JURXQGV RQ ZKLFK D FUHGLWRU PD\ REMHFW XQGHU VHFWLRQ
-DQG
F DQ\RWKHUSUHVFULEHGLQIRUPDWLRQ



,QWKLV 3DUWWKHGDWHRQZKLFKDQHQWU\UHODWLQJWRWKHPDNLQJRID
GHEW UHOLHI RUGHU LV ILUVW PDGH LQ WKH UHJLVWHU LV UHIHUUHG WR DV qWKH
HIIHFWLYHGDWHr

) 0RUDWRULXPIURPTXDOLI\LQJGHEWV


$PRUDWRULXPFRPPHQFHVRQWKHHIIHFWLYHGDWHIRUDGHEWUHOLHIRUGHU
LQUHODWLRQWRHDFKTXDOLI\LQJGHEWVSHFLILHGLQWKHRUGHU qDVSHFLILHG
TXDOLI\LQJGHEWr 



'XULQJWKHPRUDWRULXPWKHFUHGLWRUWRZKRPDVSHFLILHGTXDOLI\LQJ
GHEWLVRZHGu
D KDVQRUHPHG\LQUHVSHFWRIWKHGHEWDQG
E PD\QRWu
L FRPPHQFHDFUHGLWRUpVSHWLWLRQLQUHVSHFWRIWKHGHEW
RU
LL RWKHUZLVH FRPPHQFH DQ\ DFWLRQ RU RWKHU OHJDO
SURFHHGLQJVDJDLQVWWKHGHEWRUIRUWKHGHEW
H[FHSWZLWKWKHSHUPLVVLRQRIWKHFRXUWDQGRQVXFKWHUPVDV
WKHFRXUWPD\LPSRVH



,IRQWKHHIIHFWLYHGDWHDFUHGLWRUWRZKRPDVSHFLILHGTXDOLI\LQJGHEW
LV RZHG KDV DQ\ VXFK SHWLWLRQ DFWLRQ RU RWKHU SURFHHGLQJ DV
PHQWLRQHGLQVXEVHFWLRQ  E SHQGLQJLQDQ\FRXUWWKHFRXUWPD\u
D VWD\ WKH SURFHHGLQJV RQ WKH SHWLWLRQ DFWLRQ RU RWKHU
SURFHHGLQJV DVWKHFDVHPD\EH RU
E DOORZWKHPWRFRQWLQXHRQVXFKWHUPVDVWKHFRXUWWKLQNVILW

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu3DUW$RIWKH,QVROYHQF\$FW





,QVXEVHFWLRQ  D DQG E UHIHUHQFHVWRWKHGHEWLQFOXGHDUHIHUHQFH
WRDQ\LQWHUHVWSHQDOW\RURWKHUVXPWKDWEHFRPHVSD\DEOHLQUHODWLRQ
WRWKDWGHEWDIWHUWKHDSSOLFDWLRQGDWH



1RWKLQJLQWKLVVHFWLRQDIIHFWVWKHULJKWRIDVHFXUHGFUHGLWRURIWKH
GHEWRUWRHQIRUFHKLVVHFXULW\

* 7KHPRUDWRULXPSHULRG


7KHPRUDWRULXPUHODWLQJWRWKHTXDOLI\LQJGHEWVVSHFLILHGLQDGHEW
UHOLHIRUGHUFRQWLQXHVIRUWKHSHULRGRIRQH\HDUEHJLQQLQJZLWKWKH
HIIHFWLYHGDWHIRUWKHRUGHUXQOHVVu
D WKHPRUDWRULXPWHUPLQDWHVHDUO\RU
E WKH PRUDWRULXP SHULRG LV H[WHQGHG E\ WKH RIILFLDO UHFHLYHU
XQGHUWKLVVHFWLRQRUE\WKHFRXUWXQGHUVHFWLRQ/



7KHRIILFLDOUHFHLYHUPD\RQO\H[WHQGWKHPRUDWRULXPSHULRGIRUWKH
SXUSRVHRIu
D FDUU\LQJ RXW RU FRPSOHWLQJ DQ LQYHVWLJDWLRQ XQGHU VHFWLRQ
-
E WDNLQJDQ\DFWLRQKHFRQVLGHUVQHFHVVDU\ ZKHWKHUDVDUHVXOW
RIDQLQYHVWLJDWLRQRURWKHUZLVH LQUHODWLRQWRWKHRUGHURU
F LQDFDVHZKHUHKHKDVGHFLGHGWRUHYRNHWKHRUGHUSURYLGLQJ
WKH GHEWRU ZLWK WKH RSSRUWXQLW\ WR PDNH DUUDQJHPHQWV IRU
PDNLQJSD\PHQWVWRZDUGVKLVGHEWV



7KHRIILFLDOUHFHLYHUPD\QRWH[WHQGWKHPRUDWRULXPSHULRGIRUWKH
SXUSRVH PHQWLRQHG LQ VXEVHFWLRQ  D  ZLWKRXW WKH SHUPLVVLRQ RI
WKHFRXUW



7KHRIILFLDOUHFHLYHUPD\QRWH[WHQGWKHPRUDWRULXPSHULRGEH\RQG
WKHHQGRIWKHSHULRGRIWKUHHPRQWKVEHJLQQLQJDIWHUWKHHQGRIWKH
LQLWLDOSHULRGRIRQH\HDUPHQWLRQHGLQVXEVHFWLRQ  



7KH PRUDWRULXPSHULRGPD\EH H[WHQGHGPRUHWKDQRQFHEXWDQ\
H[WHQVLRQ ZKHWKHUE\WKHRIILFLDOUHFHLYHURUE\WKHFRXUW PXVWEH
PDGHEHIRUHWKHPRUDWRULXPZRXOGRWKHUZLVHHQG



5HIHUHQFHVLQWKLV3DUWWRDPRUDWRULXPWHUPLQDWLQJHDUO\DUHWRLWV
WHUPLQDWLQJ EHIRUH WKH HQG RI ZKDW ZRXOG RWKHUZLVH EH WKH
PRUDWRULXP SHULRG ZKHWKHU RQ WKH UHYRFDWLRQ RI WKH RUGHU RU E\
YLUWXHRIDQ\RWKHUHQDFWPHQW

+ 'LVFKDUJHIURPTXDOLI\LQJGHEWV


6XEMHFWDVIROORZVDWWKHHQGRIWKHPRUDWRULXPDSSOLFDEOHWRDGHEW
UHOLHI RUGHU WKH GHEWRU LV GLVFKDUJHG IURP DOO WKH TXDOLI\LQJ GHEWV
VSHFLILHG LQ WKH RUGHU LQFOXGLQJ DOO LQWHUHVW SHQDOWLHV DQG RWKHU
VXPV ZKLFK PD\ KDYH EHFRPH SD\DEOH LQ UHODWLRQ WR WKRVH GHEWV
VLQFHWKHDSSOLFDWLRQGDWH 



6XEVHFWLRQ  GRHVQRWDSSO\LIWKHPRUDWRULXPWHUPLQDWHVHDUO\



6XEVHFWLRQ   GRHV QRW DSSO\ LQ UHODWLRQ WR DQ\ TXDOLI\LQJ GHEW
ZKLFK WKH GHEWRU LQFXUUHG LQ UHVSHFW RI DQ\ IUDXG RU IUDXGXOHQW
EUHDFKRIWUXVWWRZKLFKWKHGHEWRUZDVDSDUW\



7KHGLVFKDUJHRIWKHGHEWRUXQGHUVXEVHFWLRQ  GRHVQRWUHOHDVHDQ\
RWKHUSHUVRQIURPu



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu3DUW$RIWKH,QVROYHQF\$FW

D
E


DQ\OLDELOLW\ ZKHWKHUDVSDUWQHURUFRWUXVWHHRIWKHGHEWRURU
RWKHUZLVH  IURP ZKLFK WKH GHEWRU LV UHOHDVHG E\ WKH
GLVFKDUJHRU
DQ\ OLDELOLW\ DV VXUHW\ IRU WKH GHEWRU RU DV D SHUVRQ LQ WKH
QDWXUHRIVXFKDVXUHW\

,IWKHRUGHULVUHYRNHGE\WKHFRXUWXQGHUVHFWLRQ/DIWHUWKHHQG
RIWKHPRUDWRULXPSHULRGWKHTXDOLI\LQJGHEWVVSHFLILHGLQWKHRUGHU
VKDOO VRIDUDVSUDFWLFDEOH EHWUHDWHGDVWKRXJKVXEVHFWLRQ  KDG
QHYHUDSSOLHGWRWKHP
'XWLHVRIGHEWRU

, 3URYLGLQJDVVLVWDQFHWRRIILFLDOUHFHLYHUHWF


7KH GXWLHV LQ WKLV VHFWLRQ DSSO\ WR D GHEWRU DW DQ\ WLPH DIWHU WKH
PDNLQJRIDQDSSOLFDWLRQE\KLPIRUDGHEWUHOLHIRUGHU



7KHGHEWRUPXVWu
D JLYHWRWKHRIILFLDOUHFHLYHUVXFKLQIRUPDWLRQDVWRKLVDIIDLUV
E DWWHQGRQWKHRIILFLDOUHFHLYHUDWVXFKWLPHVDQG
F GRDOOVXFKRWKHUWKLQJV
DV WKH RIILFLDO UHFHLYHU PD\ UHDVRQDEO\ UHTXLUH IRU WKH SXUSRVH RI
FDUU\LQJRXWKLVIXQFWLRQVLQUHODWLRQWRWKHDSSOLFDWLRQRUDVWKHFDVH
PD\EHWKHGHEWUHOLHIRUGHUPDGHDVDUHVXOWRIWKHDSSOLFDWLRQ



7KH GHEWRU PXVW QRWLI\ WKH RIILFLDO UHFHLYHU DV VRRQ DV UHDVRQDEO\
SUDFWLFDEOHLIKHEHFRPHVDZDUHRIu
D DQ\HUURU LQRU RPLVVLRQ IURPWKHLQIRUPDWLRQVXSSOLHGWR
WKHRIILFLDOUHFHLYHULQRULQVXSSRUWRIWKHDSSOLFDWLRQ
E DQ\FKDQJHLQKLVFLUFXPVWDQFHVEHWZHHQWKHDSSOLFDWLRQGDWH
DQGWKHGHWHUPLQDWLRQGDWHWKDWZRXOGDIIHFW RUZRXOGKDYH
DIIHFWHG WKHGHWHUPLQDWLRQRIWKHDSSOLFDWLRQ



7KH GXWLHV XQGHU VXEVHFWLRQV   DQG   DSSO\ DIWHU DV ZHOO DV
EHIRUH WKHGHWHUPLQDWLRQRIWKHDSSOLFDWLRQIRUDVORQJDVWKHRIILFLDO
UHFHLYHUPD\H[HUFLVHIXQFWLRQVRIWKHNLQGPHQWLRQHGLQVXEVHFWLRQ




,IDGHEWUHOLHIRUGHULVPDGHDVDUHVXOWRIWKHDSSOLFDWLRQWKHGHEWRU
PXVWQRWLI\WKHRIILFLDOUHFHLYHUDVVRRQDVUHDVRQDEO\SUDFWLFDEOHLIu
D WKHUH LV DQ LQFUHDVH LQ KLV LQFRPH GXULQJ WKH PRUDWRULXP
SHULRGDSSOLFDEOHWRWKHRUGHU
E KHDFTXLUHVDQ\SURSHUW\RUDQ\SURSHUW\LVGHYROYHGXSRQ
KLPGXULQJWKDWSHULRG
F KH EHFRPHV DZDUH RI DQ\ HUURU LQ RU RPLVVLRQ IURP DQ\
LQIRUPDWLRQVXSSOLHGE\KLPWRWKHRIILFLDOUHFHLYHUDIWHUWKH
GHWHUPLQDWLRQGDWH



$ QRWLILFDWLRQXQGHU VXEVHFWLRQ  RU   PXVW JLYH WKH SUHVFULEHG
SDUWLFXODUV LIDQ\ RIWKHPDWWHUEHLQJQRWLILHG

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu3DUW$RIWKH,QVROYHQF\$FW



2EMHFWLRQVLQYHVWLJDWLRQVDQGUHYRFDWLRQ
- 2EMHFWLRQVDQGLQYHVWLJDWLRQV


$Q\SHUVRQVSHFLILHGLQDGHEWUHOLHIRUGHUDVDFUHGLWRUWRZKRPD
VSHFLILHGTXDOLI\LQJGHEWLVRZHGPD\REMHFWWRu
D WKHPDNLQJRIWKHRUGHU
E WKHLQFOXVLRQRIWKHGHEWLQWKHOLVWRIWKHGHEWRUpVTXDOLI\LQJ
GHEWVRU
F WKHGHWDLOVRIWKHGHEWVSHFLILHGLQWKHRUGHU



$QREMHFWLRQXQGHUVXEVHFWLRQ  PXVWEHu
D PDGHGXULQJWKHPRUDWRULXPSHULRGUHODWLQJWRWKHRUGHUDQG
ZLWKLQWKHSUHVFULEHGSHULRGIRUREMHFWLRQV
E PDGHWRWKHRIILFLDOUHFHLYHULQWKHSUHVFULEHGPDQQHU
F EDVHGRQDSUHVFULEHGJURXQG
G VXSSRUWHG E\ DQ\ LQIRUPDWLRQ DQG GRFXPHQWV DV PD\ EH
SUHVFULEHG
DQGWKHSUHVFULEHGSHULRGPHQWLRQHGLQSDUDJUDSK D PXVWQRWEH
OHVVWKDQGD\VDIWHUWKHFUHGLWRULQTXHVWLRQKDVEHHQQRWLILHGRI
WKHPDNLQJRIWKHRUGHU



7KH RIILFLDO UHFHLYHU PXVW FRQVLGHU HYHU\ REMHFWLRQ PDGH WR KLP
XQGHUWKLVVHFWLRQ



7KHRIILFLDOUHFHLYHUPD\u
D DVSDUWRIKLVFRQVLGHUDWLRQRIDQREMHFWLRQRU
E RQKLVRZQLQLWLDWLYH
FDUU\RXWDQLQYHVWLJDWLRQRIDQ\PDWWHUWKDWDSSHDUVWRWKHRIILFLDO
UHFHLYHUWREHUHOHYDQWWRWKHPDNLQJRIDQ\GHFLVLRQPHQWLRQHGLQ
VXEVHFWLRQ  LQUHODWLRQWRDGHEWUHOLHIRUGHURUWKHGHEWRU



7KHGHFLVLRQVWRZKLFKDQLQYHVWLJDWLRQPD\EHGLUHFWHGDUHu
D ZKHWKHU WKH RUGHU VKRXOG EH UHYRNHG RU DPHQGHG XQGHU
VHFWLRQ.
E ZKHWKHU DQ DSSOLFDWLRQ VKRXOG EH PDGH WR WKH FRXUW XQGHU
VHFWLRQ/RU
F ZKHWKHU DQ\ RWKHU VWHSV VKRXOG EH WDNHQ LQ UHODWLRQ WR WKH
GHEWRU



7KH SRZHU WR FDUU\ RXW DQ LQYHVWLJDWLRQ XQGHU WKLV VHFWLRQ LV
H[HUFLVDEOHDIWHU DVZHOODVGXULQJ WKHPRUDWRULXPUHODWLQJWRWKH
RUGHU



7KH RIILFLDO UHFHLYHU PD\ UHTXLUH DQ\ SHUVRQ WR JLYH KLP VXFK
LQIRUPDWLRQ DQG DVVLVWDQFH DV KH PD\ UHDVRQDEO\ UHTXLUH LQ
FRQQHFWLRQZLWKDQLQYHVWLJDWLRQXQGHUWKLVVHFWLRQ



6XEMHFWWRDQ\WKLQJSUHVFULEHGLQWKHUXOHVDVWRWKHSURFHGXUHWREH
IROORZHG LQ FDUU\LQJ RXW DQ LQYHVWLJDWLRQ XQGHU WKLV VHFWLRQ DQ
LQYHVWLJDWLRQ PD\ EH FDUULHG RXW E\ WKH RIILFLDO UHFHLYHU LQ VXFK
PDQQHUDVKHWKLQNVILW



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu3DUW$RIWKH,QVROYHQF\$FW

. 3RZHURIRIILFLDOUHFHLYHUWRUHYRNHRUDPHQGDGHEWUHOLHIRUGHU


7KHRIILFLDOUHFHLYHUPD\UHYRNHRUDPHQGDGHEWUHOLHIRUGHUGXULQJ
WKHDSSOLFDEOHPRUDWRULXPSHULRGLQWKHFLUFXPVWDQFHVSURYLGHGIRU
E\WKLVVHFWLRQ



7KHRIILFLDOUHFHLYHUPD\UHYRNHWKHRUGHURQWKHJURXQGWKDWu
D DQ\LQIRUPDWLRQVXSSOLHGWRKLPE\WKHGHEWRUu
L LQRULQVXSSRUWRIWKHDSSOLFDWLRQRU
LL DIWHUWKHGHWHUPLQDWLRQGDWH
ZDVLQFRPSOHWHLQFRUUHFWRURWKHUZLVHPLVOHDGLQJ
E WKH GHEWRU KDV IDLOHG WR FRPSO\ ZLWK D GXW\ XQGHU VHFWLRQ
,
F DEDQNUXSWF\RUGHUKDVEHHQPDGHLQUHODWLRQWRWKHGHEWRU
RU
G WKHGHEWRUKDVPDGHDSURSRVDOXQGHU3DUW RUKDVQRWLILHG
WKHRIILFLDOUHFHLYHURIKLVLQWHQWLRQWRGRVR 



7KH RIILFLDO UHFHLYHU PD\ UHYRNH WKH RUGHU RQ WKH JURXQG WKDW KH
VKRXOGQRWKDYHEHHQVDWLVILHGu
D WKDWWKHGHEWVVSHFLILHGLQWKHRUGHUZHUHTXDOLI\LQJGHEWVRI
WKHGHEWRUDVDWWKHDSSOLFDWLRQGDWH
E WKDWWKHFRQGLWLRQVVSHFLILHGLQ3DUWRI6FKHGXOH=$ZHUH
PHW
F WKDWWKHFRQGLWLRQVVSHFLILHGLQ3DUWRIWKDW6FKHGXOHZHUH
PHW RU WKDW DQ\ IDLOXUH WR PHHW VXFK D FRQGLWLRQ GLG QRW
SUHYHQWKLVPDNLQJWKHRUGHU 



7KHRIILFLDOUHFHLYHUPD\UHYRNHWKHRUGHURQWKHJURXQGWKDWHLWKHU
RU ERWK RI WKH FRQGLWLRQV LQ SDUDJUDSKV  DQG  RI 6FKHGXOH =$
PRQWKO\VXUSOXVLQFRPHDQGSURSHUW\ DUHQRWPHWDWDQ\WLPHDIWHU
WKHRUGHUZDVPDGH
)RUWKLVSXUSRVHWKRVHSDUDJUDSKVDUHWREHUHDGDVLIUHIHUHQFHVWR
WKHGHWHUPLQDWLRQGDWHZHUHUHIHUHQFHVWRWKHWLPHLQTXHVWLRQ



:KHUH WKH RIILFLDO UHFHLYHU GHFLGHV WR UHYRNH WKH RUGHU KH PD\
UHYRNHLWHLWKHUu
D ZLWKLPPHGLDWHHIIHFWRU
E ZLWKHIIHFWIURPVXFKGDWH QRWPRUHWKDQWKUHHPRQWKVDIWHU
WKHGDWHRIWKHGHFLVLRQ DVKHPD\VSHFLI\



,Q FRQVLGHULQJ ZKHQ WKH UHYRFDWLRQ VKRXOG WDNH HIIHFW WKH RIILFLDO
UHFHLYHU PXVW FRQVLGHU LQ WKH OLJKW RI WKH JURXQGV RQ ZKLFK WKH
GHFLVLRQWRUHYRNHZDVPDGHDQGDOOWKHRWKHUFLUFXPVWDQFHVRIWKH
FDVH ZKHWKHUWKHGHEWRURXJKWWREHJLYHQWKHRSSRUWXQLW\WRPDNH
DUUDQJHPHQWVIRUPDNLQJSD\PHQWVWRZDUGVKLVGHEWV



,I WKHRUGHU KDVEHHQUHYRNHGZLWKHIIHFWIURPDVSHFLILHGGDWHWKH
RIILFLDOUHFHLYHUPD\LIKHWKLQNVLWDSSURSULDWHWRGRVRDWDQ\WLPH
EHIRUHWKDWGDWHUHYRNHWKHRUGHUZLWKLPPHGLDWHHIIHFW



7KHRIILFLDOUHFHLYHUPD\DPHQGDGHEWUHOLHIRUGHUIRUWKHSXUSRVHRI
FRUUHFWLQJDQHUURULQRURPLVVLRQIURPDQ\WKLQJVSHFLILHGWKHRUGHU



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu3DUW$RIWKH,QVROYHQF\$FW



%XW VXEVHFWLRQ   GRHV QRW SHUPLW WKH RIILFLDO UHFHLYHU WR DGG DQ\
GHEWV WKDW ZHUH QRW VSHFLILHG LQ WKH DSSOLFDWLRQ IRU WKH GHEW UHOLHI
RUGHUWRWKHOLVWRITXDOLI\LQJGHEWV



7KH UXOHV PD\ PDNH IXUWKHU SURYLVLRQ DV WR WKH SURFHGXUH WR EH
IROORZHGE\WKHRIILFLDOUHFHLYHULQWKHH[HUFLVHRIKLVSRZHUVXQGHU
WKLVVHFWLRQ
5ROHRIWKHFRXUW

/ 3RZHUVRIFRXUWLQUHODWLRQWRGHEWUHOLHIRUGHUV


$Q\SHUVRQPD\PDNHDQDSSOLFDWLRQWRWKHFRXUWLIKHLVGLVVDWLVILHG
E\DQ\DFWRPLVVLRQRUGHFLVLRQRIWKHRIILFLDOUHFHLYHULQFRQQHFWLRQ
ZLWKDGHEWUHOLHIRUGHURUDQDSSOLFDWLRQIRUVXFKDQRUGHU



7KH RIILFLDO UHFHLYHU PD\ PDNH DQ DSSOLFDWLRQ WR WKH FRXUW IRU
GLUHFWLRQVRUDQRUGHULQUHODWLRQWRDQ\PDWWHUDULVLQJLQFRQQHFWLRQ
ZLWKDGHEWUHOLHIRUGHURUDQDSSOLFDWLRQIRUVXFKDQRUGHU



7KHPDWWHUVUHIHUUHGWRLQVXEVHFWLRQ  LQFOXGHDPRQJRWKHUWKLQJV
PDWWHUV UHODWLQJ WR WKH GHEWRUpV FRPSOLDQFH ZLWK DQ\ GXW\ DULVLQJ
XQGHUVHFWLRQ,



$Q DSSOLFDWLRQ XQGHU WKLV VHFWLRQ PD\ VXEMHFW WR DQ\WKLQJ LQ WKH
UXOHVEHPDGHDWDQ\WLPH



7KH FRXUW PD\ H[WHQG WKH PRUDWRULXP SHULRG DSSOLFDEOH WR D GHEW
UHOLHIRUGHUIRUWKHSXUSRVHVRIGHWHUPLQLQJDQDSSOLFDWLRQXQGHUWKLV
VHFWLRQ



2Q DQ DSSOLFDWLRQ XQGHU WKLV VHFWLRQ WKH FRXUW PD\ GLVPLVV WKH
DSSOLFDWLRQRUGRRQHRUPRUHRIWKHIROORZLQJu
D TXDVKWKHZKROHRUSDUWRIDQ\DFWRUGHFLVLRQRIWKHRIILFLDO
UHFHLYHU
E JLYHWKHRIILFLDOUHFHLYHUGLUHFWLRQV LQFOXGLQJDGLUHFWLRQWKDW
KH UHFRQVLGHU DQ\ PDWWHU LQ UHODWLRQ WR ZKLFK KLV DFW RU
GHFLVLRQKDVEHHQTXDVKHGXQGHUSDUDJUDSK D 
F PDNHDQRUGHUIRUWKHHQIRUFHPHQWRIDQ\REOLJDWLRQRQWKH
GHEWRUDULVLQJE\YLUWXHRIDGXW\XQGHUVHFWLRQ,
G H[WHQG WKH PRUDWRULXP SHULRG DSSOLFDEOH WR WKH GHEW UHOLHI
RUGHU
H PDNHDQRUGHUUHYRNLQJRUDPHQGLQJWKHGHEWUHOLHIRUGHU
I PDNHDQRUGHUXQGHUVHFWLRQ0RU
J PDNHVXFKRWKHURUGHUDVWKHFRXUWWKLQNVILW



$QRUGHUXQGHUVXEVHFWLRQ  H IRUWKHUHYRFDWLRQRI DGHEWUHOLHI
RUGHUu
D PD\EHPDGHGXULQJWKHPRUDWRULXPSHULRGDSSOLFDEOHWRWKH
GHEWUHOLHIRUGHURUDWDQ\WLPHDIWHUWKDWSHULRGKDVHQGHG
E PD\EHPDGHRQWKHFRXUWpVRZQPRWLRQLIWKHFRXUWKDVPDGH
D EDQNUXSWF\ RUGHU LQ UHODWLRQ WR WKH GHEWRU GXULQJ WKDW
SHULRG
F PD\SURYLGHIRUWKHUHYRFDWLRQRIWKHRUGHUWRWDNHHIIHFWRQ
VXFKWHUPVDQGDWVXFKDWLPHDVWKHFRXUWPD\VSHFLI\



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu3DUW$RIWKH,QVROYHQF\$FW



$QRUGHUXQGHUVXEVHFWLRQ  H IRUWKHDPHQGPHQWRIDGHEWUHOLHI
RUGHU PD\ QRW DGG DQ\ GHEWV WKDW ZHUH QRW VSHFLILHG LQ WKH
DSSOLFDWLRQIRUWKHGHEWUHOLHIRUGHUWRWKHOLVWRITXDOLI\LQJGHEWV

0 ,QTXLU\LQWRGHEWRUpVGHDOLQJVDQGSURSHUW\


$Q RUGHU XQGHU WKLV VHFWLRQ PD\ EH PDGH E\ WKH FRXUW RQ WKH
DSSOLFDWLRQRIWKHRIILFLDOUHFHLYHU



$Q RUGHU XQGHU WKLV VHFWLRQ LV DQ RUGHU VXPPRQLQJ DQ\ RI WKH
IROORZLQJSHUVRQVWRDSSHDUEHIRUHWKHFRXUWu
D WKHGHEWRU
E WKH GHEWRUpV VSRXVH RU IRUPHU VSRXVH RU WKH GHEWRUpV FLYLO
SDUWQHURUIRUPHUFLYLOSDUWQHU
F DQ\ SHUVRQ DSSHDULQJ WR WKH FRXUW WR EH DEOH WR JLYH
LQIRUPDWLRQ RU DVVLVWDQFH FRQFHUQLQJ WKH GHEWRU RU KLV
GHDOLQJVDIIDLUVDQGSURSHUW\



7KHFRXUWPD\UHTXLUHDSHUVRQIDOOLQJZLWKLQVXEVHFWLRQ  F u
D WRSURYLGHDZULWWHQDFFRXQWRIKLVGHDOLQJVZLWKWKHGHEWRU
RU
E WR SURGXFH DQ\ GRFXPHQWV LQ KLV SRVVHVVLRQ RU XQGHU KLV
FRQWURO UHODWLQJ WR WKH GHEWRU RU WR WKH GHEWRUpV GHDOLQJV
DIIDLUVRUSURSHUW\



6XEVHFWLRQ   DSSOLHV ZKHUH D SHUVRQ IDLOV ZLWKRXW UHDVRQDEOH
H[FXVHWRDSSHDUEHIRUHWKHFRXUWZKHQKHLVVXPPRQHGWRGRVRE\
DQRUGHUXQGHUWKLVVHFWLRQ



7KH FRXUW PD\ FDXVH D ZDUUDQW WR EH LVVXHG WR D FRQVWDEOH RU
SUHVFULEHGRIILFHURIWKHFRXUWu
D IRUWKHDUUHVWRIWKDWSHUVRQDQG
E IRU WKH VHL]XUH RI DQ\ UHFRUGV RU RWKHU GRFXPHQWV LQ WKDW
SHUVRQpVSRVVHVVLRQ



7KHFRXUWPD\DXWKRULVHDSHUVRQDUUHVWHGXQGHUVXFKDZDUUDQWWR
EHNHSWLQFXVWRG\DQGDQ\WKLQJVHL]HGXQGHUVXFKDZDUUDQWWREH
KHOGLQDFFRUGDQFHZLWKWKHUXOHVXQWLOWKDWSHUVRQLVEURXJKWEHIRUH
WKHFRXUWXQGHUWKHZDUUDQWRUXQWLOVXFKRWKHUWLPHDVWKHFRXUWPD\
RUGHU
2IIHQFHV

1 )DOVHUHSUHVHQWDWLRQVDQGRPLVVLRQV


$SHUVRQZKRPDNHVDQDSSOLFDWLRQIRUDGHEWUHOLHIRUGHULVJXLOW\RI
DQ RIIHQFH LI KH NQRZLQJO\ RU UHFNOHVVO\ PDNHV DQ\ IDOVH
UHSUHVHQWDWLRQ RURPLVVLRQLQ PDNLQJ WKH DSSOLFDWLRQ RU SURYLGLQJ
DQ\LQIRUPDWLRQRUGRFXPHQWVWRWKHRIILFLDOUHFHLYHULQVXSSRUWRI
WKHDSSOLFDWLRQ



$SHUVRQZKRPDNHVDQDSSOLFDWLRQIRUDGHEWUHOLHIRUGHULVJXLOW\RI
DQRIIHQFHLIu
D KH LQWHQWLRQDOO\ IDLOV WR FRPSO\ ZLWK D GXW\ XQGHU VHFWLRQ
,  RU  LQFRQQHFWLRQZLWKWKHDSSOLFDWLRQRU

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu3DUW$RIWKH,QVROYHQF\$FW

E



KHNQRZLQJO\RUUHFNOHVVO\PDNHVDQ\IDOVHUHSUHVHQWDWLRQRU
RPLVVLRQLQSURYLGLQJDQ\LQIRUPDWLRQWRWKHRIILFLDOUHFHLYHU
LQ FRQQHFWLRQ ZLWK VXFK D GXW\ RU RWKHUZLVH LQ FRQQHFWLRQ
ZLWKWKHDSSOLFDWLRQ



,WLVLPPDWHULDOIRUWKHSXUSRVHVRIDQRIIHQFHXQGHUVXEVHFWLRQ  RU
  ZKHWKHU RU QRW D GHEW UHOLHI RUGHU LV PDGH DV D UHVXOW RI WKH
DSSOLFDWLRQ



$SHUVRQLQUHVSHFWRIZKRPDGHEWUHOLHIRUGHULVPDGHLVJXLOW\RI
DQRIIHQFHLIu
D KH LQWHQWLRQDOO\ IDLOV WR FRPSO\ ZLWK D GXW\ XQGHU VHFWLRQ
,  RU  LQFRQQHFWLRQZLWKWKHRUGHURU
E KHNQRZLQJO\RUUHFNOHVVO\PDNHVDQ\IDOVHUHSUHVHQWDWLRQRU
RPLVVLRQLQSURYLGLQJLQIRUPDWLRQWRWKHRIILFLDOUHFHLYHULQ
FRQQHFWLRQZLWKVXFKDGXW\RURWKHUZLVHLQFRQQHFWLRQZLWK
WKH SHUIRUPDQFH E\ WKH RIILFLDO UHFHLYHU RI IXQFWLRQV LQ
UHODWLRQWRWKHRUGHU



,WLVLPPDWHULDOIRUWKHSXUSRVHVRIDQRIIHQFHXQGHUVXEVHFWLRQ  u
D ZKHWKHU WKH RIIHQFH LV FRPPLWWHG GXULQJ RU DIWHU WKH
PRUDWRULXPSHULRGDQG
E ZKHWKHU RU QRW WKH RUGHU LV UHYRNHG DIWHU WKH FRQGXFW
FRQVWLWXWLQJWKHRIIHQFHWDNHVSODFH

2 &RQFHDOPHQWRUIDOVLILFDWLRQRIGRFXPHQWV


$SHUVRQLQUHVSHFWRIZKRPDGHEWUHOLHIRUGHULVPDGHLVJXLOW\RI
DQ RIIHQFH LI GXULQJ WKH PRUDWRULXP SHULRG LQ UHODWLRQ WR WKDW
RUGHUu
D KHGRHVQRWSURYLGHDWWKHUHTXHVWRIWKHRIILFLDOUHFHLYHUDOO
KLV ERRNV SDSHUV DQG RWKHU UHFRUGV RI ZKLFK KH KDV
SRVVHVVLRQRUFRQWURODQGZKLFKUHODWHWRKLVDIIDLUV
E KH SUHYHQWV WKH SURGXFWLRQ WR WKH RIILFLDO UHFHLYHU RI DQ\
ERRNVSDSHUVRURWKHUUHFRUGVUHODWLQJWRKLVDIIDLUV
F KH FRQFHDOV GHVWUR\V PXWLODWHV RU IDOVLILHV RU FDXVHV RU
SHUPLWV WKH FRQFHDOPHQW GHVWUXFWLRQ PXWLODWLRQ RU
IDOVLILFDWLRQ RI DQ\ ERRNV SDSHUV RU RWKHU UHFRUGV UHODWLQJ
KLVDIIDLUV
G KH PDNHV RU FDXVHV RU SHUPLWV WKH PDNLQJ RI DQ\ IDOVH
HQWULHVLQDQ\ERRNGRFXPHQWRUUHFRUGUHODWLQJWRKLVDIIDLUV
RU
H KHGLVSRVHVRIRUDOWHUVRUPDNHVDQ\RPLVVLRQLQRUFDXVHV
RUSHUPLWVWKHGLVSRVDODOWHULQJRUPDNLQJRIDQ\RPLVVLRQ
LQDQ\ERRNGRFXPHQWRUUHFRUGUHODWLQJWRKLVDIIDLUV



$SHUVRQLQUHVSHFWRIZKRPDGHEWUHOLHIRUGHULVPDGHLVJXLOW\RI
DQRIIHQFHLIu
D KH GLG DQ\WKLQJ IDOOLQJ ZLWKLQ SDUDJUDSKV F  WR H  RI
VXEVHFWLRQ   GXULQJ WKH SHULRG RI  PRQWKV HQGLQJ ZLWK
WKHDSSOLFDWLRQGDWHRU
E KH GLG DQ\WKLQJ IDOOLQJ ZLWKLQ SDUDJUDSKV E  WR H  RI
VXEVHFWLRQ  DIWHUWKDWGDWHEXWEHIRUHWKHHIIHFWLYHGDWH



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu3DUW$RIWKH,QVROYHQF\$FW



$SHUVRQLVQRWJXLOW\RIDQRIIHQFHXQGHUWKLVVHFWLRQLIKHSURYHV
WKDW LQ UHVSHFW RI WKH FRQGXFW FRQVWLWXWLQJ WKH RIIHQFH KH KDG QR
LQWHQWWRGHIUDXGRUWRFRQFHDOWKHVWDWHRIKLVDIIDLUV



,QLWVDSSOLFDWLRQWRDWUDGLQJUHFRUGVXEVHFWLRQ  D KDVHIIHFWDVLI
WKHUHIHUHQFHWRPRQWKVZHUHDUHIHUHQFHWRWZR\HDUV



,QVXEVHFWLRQ  qWUDGLQJUHFRUGrPHDQVDERRNGRFXPHQWRUUHFRUG
ZKLFKVKRZV RUH[SODLQV WKH WUDQVDFWLRQV RUILQDQFLDOSRVLWLRQRI D
SHUVRQpVEXVLQHVVLQFOXGLQJu
D DSHULRGLFUHFRUGRIFDVKSDLGDQGUHFHLYHG
E DVWDWHPHQWRISHULRGLFVWRFNWDNLQJDQG
F H[FHSW LQ WKH FDVH RI JRRGV VROG E\ ZD\ RI UHWDLO WUDGH D
UHFRUG RI JRRGV VROG DQG SXUFKDVHG ZKLFK LGHQWLILHV WKH
EX\HUDQGVHOOHURUHQDEOHVWKHPWREHLGHQWLILHG



,W LV LPPDWHULDO IRU WKH SXUSRVHV RI DQ RIIHQFH XQGHU WKLV VHFWLRQ
ZKHWKHURUQRWWKHGHEWUHOLHIRUGHULQTXHVWLRQLVUHYRNHGDIWHUWKH
FRQGXFW FRQVWLWXWLQJ WKH RIIHQFH WDNHV SODFH EXW QR RIIHQFH LV
FRPPLWWHGXQGHUWKLVVHFWLRQE\YLUWXHRIFRQGXFWRFFXUULQJDIWHUWKH
RUGHULVUHYRNHG 

3 )UDXGXOHQWGLVSRVDORISURSHUW\


$SHUVRQLQUHVSHFWRIZKRPDGHEWUHOLHIRUGHULVPDGHLVJXLOW\RI
DQRIIHQFHLIKHPDGHRUFDXVHGWREHPDGHDQ\JLIWRUWUDQVIHURIKLV
SURSHUW\GXULQJWKHSHULRGEHWZHHQu
D WKH VWDUW RI WKH SHULRG RI WZR \HDUV HQGLQJ ZLWK WKH
DSSOLFDWLRQGDWHDQG
E WKHHQGRIWKHPRUDWRULXPSHULRG



7KHUHIHUHQFHLQVXEVHFWLRQ  WRPDNLQJDWUDQVIHURIDQ\SURSHUW\
LQFOXGHVFDXVLQJRUFRQQLYLQJDWWKHOHY\LQJRIDQ\H[HFXWLRQDJDLQVW
WKDWSURSHUW\



$SHUVRQLVQRWJXLOW\RIDQRIIHQFHXQGHUWKLVVHFWLRQLIKHSURYHV
WKDW LQ UHVSHFW RI WKH FRQGXFW FRQVWLWXWLQJ WKH RIIHQFH KH KDG QR
LQWHQWWRGHIUDXGRUWRFRQFHDOWKHVWDWHRIKLVDIIDLUV



)RU WKH SXUSRVHV RI VXEVHFWLRQ   D SHUVRQ LV WR EH WDNHQ WR KDYH
SURYHGWKDWKHKDGQRVXFKLQWHQWLIu
D VXIILFLHQWHYLGHQFHLVDGGXFHGWRUDLVHDQLVVXHDVWRZKHWKHU
KHKDGVXFKLQWHQWDQG
E WKHFRQWUDU\LVQRWSURYHGEH\RQGUHDVRQDEOHGRXEW



,W LV LPPDWHULDO IRUWKHSXUSRVHVRI WKLVVHFWLRQZKHWKHURUQRWWKH
GHEWUHOLHIRUGHULQTXHVWLRQLVUHYRNHGDIWHUWKHFRQGXFWFRQVWLWXWLQJ
DQ RIIHQFH WDNHV SODFH EXW QR RIIHQFH LV FRPPLWWHG E\ YLUWXH RI
FRQGXFWRFFXUULQJDIWHUWKHRUGHULVUHYRNHG 

4 )UDXGXOHQWGHDOLQJZLWKSURSHUW\REWDLQHGRQFUHGLW


$SHUVRQLQUHVSHFWRIZKRPDGHEWUHOLHIRUGHULVPDGHLVJXLOW\RI
DQRIIHQFHLIGXULQJWKHUHOHYDQWSHULRGKHGLVSRVHGRIDQ\SURSHUW\
ZKLFKKHKDGREWDLQHGRQFUHGLWDQGDWWKHWLPHKHGLVSRVHGRILW
KDGQRWSDLGIRULW

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu3DUW$RIWKH,QVROYHQF\$FW





$Q\RWKHUSHUVRQLVJXLOW\RIDQRIIHQFHLIGXULQJWKHUHOHYDQWSHULRG
KHDFTXLUHGRUUHFHLYHGSURSHUW\IURPDSHUVRQLQUHVSHFWRIZKRP
DGHEWUHOLHIRUGHUZDVPDGH WKHqGHEWRUr NQRZLQJRUEHOLHYLQJu
D WKDWWKHGHEWRURZHGPRQH\LQUHVSHFWRIWKHSURSHUW\DQG
E WKDWWKHGHEWRUGLGQRWLQWHQGRUZDVXQOLNHO\WREHDEOHWR
SD\WKHPRQH\KHVRRZHG



,Q VXEVHFWLRQV   DQG   qUHOHYDQW SHULRGr PHDQV WKH SHULRG
EHWZHHQu
D WKH VWDUW RI WKH SHULRG RI WZR \HDUV HQGLQJ ZLWK WKH
DSSOLFDWLRQGDWHDQG
E WKHGHWHUPLQDWLRQGDWH



$SHUVRQLVQRWJXLOW\RIDQRIIHQFHXQGHUVXEVHFWLRQ  RU  LIWKH
GLVSRVDODFTXLVLWLRQRUUHFHLSWRIWKHSURSHUW\ZDVLQWKHRUGLQDU\
FRXUVH RI D EXVLQHVV FDUULHG RQ E\ WKH GHEWRU DW WKH WLPH RI WKH
GLVSRVDODFTXLVLWLRQRUUHFHLSW



,Q GHWHUPLQLQJ IRU WKH SXUSRVHV RI VXEVHFWLRQ   ZKHWKHU DQ\
SURSHUW\LVGLVSRVHGRIDFTXLUHGRUUHFHLYHGLQWKHRUGLQDU\FRXUVH
RI D EXVLQHVV FDUULHG RQ E\ WKH GHEWRU UHJDUG PD\ EH KDG LQ
SDUWLFXODUWRWKHSULFHSDLGIRUWKHSURSHUW\



$SHUVRQLVQRWJXLOW\RIDQRIIHQFHXQGHUVXEVHFWLRQ  LIKHSURYHV
WKDW LQ UHVSHFW RI WKH FRQGXFW FRQVWLWXWLQJ WKH RIIHQFH KH KDG QR
LQWHQWWRGHIUDXGRUWRFRQFHDOWKHVWDWHRIKLVDIIDLUV



,QWKLVVHFWLRQUHIHUHQFHVWRGLVSRVLQJRISURSHUW\LQFOXGHSDZQLQJ
RUSOHGJLQJLWDQGUHIHUHQFHVWRDFTXLULQJRUUHFHLYLQJSURSHUW\VKDOO
EHUHDGDFFRUGLQJO\



,W LV LPPDWHULDO IRUWKHSXUSRVHVRI WKLVVHFWLRQZKHWKHURUQRWWKH
GHEWUHOLHIRUGHULQTXHVWLRQLVUHYRNHGDIWHUWKHFRQGXFWFRQVWLWXWLQJ
DQ RIIHQFH WDNHV SODFH EXW QR RIIHQFH LV FRPPLWWHG E\ YLUWXH RI
FRQGXFWRFFXUULQJDIWHUWKHRUGHULVUHYRNHG 

5 2EWDLQLQJFUHGLWRUHQJDJLQJLQEXVLQHVV


$SHUVRQLQUHVSHFWRIZKRPDGHEWUHOLHIRUGHULVPDGHLVJXLOW\RI
DQRIIHQFHLIGXULQJWKHUHOHYDQWSHULRGu
D KH REWDLQV FUHGLW HLWKHU DORQH RU MRLQWO\ ZLWK DQ\ RWKHU
SHUVRQ ZLWKRXWJLYLQJWKHSHUVRQIURPZKRPKHREWDLQVWKH
FUHGLWWKHUHOHYDQWLQIRUPDWLRQDERXWKLVVWDWXVRU
E KH HQJDJHV GLUHFWO\ RU LQGLUHFWO\ LQ DQ\ EXVLQHVV XQGHU D
QDPHRWKHUWKDQWKDWLQZKLFKWKHRUGHUZDVPDGHZLWKRXW
GLVFORVLQJ WR DOO SHUVRQV ZLWK ZKRP KH HQWHUV LQWR DQ\
EXVLQHVVWUDQVDFWLRQWKHQDPHLQZKLFKWKHRUGHUZDVPDGH



)RUWKHSXUSRVHVRIVXEVHFWLRQ  D WKHUHOHYDQWLQIRUPDWLRQDERXW
DSHUVRQpVVWDWXVLVWKHLQIRUPDWLRQWKDWu
D DPRUDWRULXPLVLQIRUFHLQUHODWLRQWRWKHGHEWUHOLHIRUGHU
E DGHEWUHOLHIUHVWULFWLRQVRUGHULVLQIRUFHLQUHVSHFWRIKLPRU
F ERWK D PRUDWRULXP DQG D GHEW UHOLHI UHVWULFWLRQV RUGHU LV LQ
IRUFH
DVWKHFDVHPD\EH



,QVXEVHFWLRQ  qUHOHYDQWSHULRGrPHDQVu



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu3DUW$RIWKH,QVROYHQF\$FW

D
E

WKHPRUDWRULXPSHULRGUHODWLQJWRWKHGHEWUHOLHIRUGHURU
WKHSHULRGIRUZKLFKDGHEWUHOLHIUHVWULFWLRQVRUGHULVLQIRUFH
LQ UHVSHFW RI WKH SHUVRQ LQ UHVSHFW RI ZKRP WKH GHEW UHOLHI
RUGHULVPDGH
DVWKHFDVHPD\EH


6XEVHFWLRQ  D  GRHV QRW DSSO\ LI WKH DPRXQW RI WKH FUHGLW LV OHVV
WKDQWKHSUHVFULEHGDPRXQW LIDQ\ 



7KH UHIHUHQFH LQ VXEVHFWLRQ  D  WR D SHUVRQ REWDLQLQJ FUHGLW
LQFOXGHVWKHIROORZLQJFDVHVu
D ZKHUH JRRGV DUH EDLOHG WR KLP XQGHU D KLUHSXUFKDVH
DJUHHPHQWRUDJUHHGWREHVROGWRKLPXQGHUDFRQGLWLRQDO
VDOHDJUHHPHQW
E ZKHUHKHLVSDLGLQDGYDQFH LQPRQH\RURWKHUZLVH IRUWKH
VXSSO\RIJRRGVRUVHUYLFHV

6 2IIHQFHVVXSSOHPHQWDU\


3URFHHGLQJVIRUDQRIIHQFHXQGHUWKLV3DUWPD\RQO\EHLQVWLWXWHGE\
WKH 6HFUHWDU\ RI 6WDWH RU E\ RU ZLWK WKH FRQVHQW RI WKH 'LUHFWRU RI
3XEOLF3URVHFXWLRQV



,WLVQRWDGHIHQFHLQSURFHHGLQJVIRUDQRIIHQFHXQGHUWKLV3DUWWKDW
DQ\WKLQJ UHOLHG RQ LQ ZKROH RU LQ SDUW DV FRQVWLWXWLQJ WKH RIIHQFH
ZDVGRQHRXWVLGH(QJODQGDQG:DOHV



$ SHUVRQ JXLOW\ RI DQ RIIHQFH XQGHU WKLV 3DUW LV OLDEOH WR
LPSULVRQPHQWRUDILQHRUERWK EXWVHHVHFWLRQ 
6XSSOHPHQWDU\

7 $SSURYHGLQWHUPHGLDULHV


,Q WKLV 3DUW qDSSURYHG LQWHUPHGLDU\r PHDQV DQ LQGLYLGXDO IRU WKH
WLPH EHLQJ DSSURYHG E\ D FRPSHWHQW DXWKRULW\ WR DFW DV DQ
LQWHUPHGLDU\EHWZHHQDSHUVRQZLVKLQJWRPDNHDQDSSOLFDWLRQIRUD
GHEWUHOLHIRUGHUDQGWKHRIILFLDOUHFHLYHU



,QWKLVVHFWLRQqFRPSHWHQWDXWKRULW\rPHDQVDSHUVRQRUERG\IRUWKH
WLPHEHLQJGHVLJQDWHGE\WKH6HFUHWDU\RI6WDWHIRUWKHSXUSRVHVRI
JUDQWLQJDSSURYDOVXQGHUWKLVVHFWLRQ



'HVLJQDWLRQDVDFRPSHWHQWDXWKRULW\PD\EHOLPLWHGVRDVWRSHUPLW
WKHDXWKRULW\RQO\WRDSSURYHSHUVRQVRIDSDUWLFXODUGHVFULSWLRQ



7KH6HFUHWDU\RI6WDWHPD\E\UHJXODWLRQVPDNHSURYLVLRQDVWRu
D WKH SURFHGXUH IRU GHVLJQDWLQJ SHUVRQV RU ERGLHV DV
FRPSHWHQWDXWKRULWLHV
E GHVFULSWLRQVRILQGLYLGXDOVZKRDUHLQHOLJLEOHWREHDSSURYHG
XQGHUWKLVVHFWLRQ
F WKHSURFHGXUHIRUJUDQWLQJDSSURYDOVXQGHUWKLVVHFWLRQ
G WKH ZLWKGUDZDO RI GHVLJQDWLRQV RU DSSURYDOV XQGHU WKLV
VHFWLRQ
DQG SURYLVLRQ PDGH XQGHU SDUDJUDSK D  RU F  PD\ LQFOXGH
SURYLVLRQUHTXLULQJWKHSD\PHQWRIIHHV

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu3DUW$RIWKH,QVROYHQF\$FW





7KHUXOHVPD\PDNHSURYLVLRQDERXWWKHDFWLYLWLHVWREHFDUULHGRXW
E\DSSURYHGLQWHUPHGLDULHVZKLFKPD\LQSDUWLFXODULQFOXGHu
D DVVLVWLQJDGHEWRULQPDNLQJDQDSSOLFDWLRQIRUDGHEWUHOLHI
RUGHU
E FKHFNLQJWKDWWKHDSSOLFDWLRQKDVEHHQSURSHUO\FRPSOHWHG
F VHQGLQJWKHDSSOLFDWLRQWRWKHRIILFLDOUHFHLYHU



$Q DSSURYHG LQWHUPHGLDU\ PD\ QRW FKDUJH D GHEWRU DQ\ IHH LQ
FRQQHFWLRQZLWKDQDSSOLFDWLRQIRUDGHEWUHOLHIRUGHU



$QDSSURYHGLQWHUPHGLDU\LVQRWOLDEOHWRDQ\SHUVRQLQGDPDJHVIRU
DQ\WKLQJGRQHRURPLWWHGWREHGRQHLQFDUU\LQJRXWRULQSXUSRUWLQJ
WRFDUU\RXWKLVDFWLYLWLHVDVDQDSSURYHGLQWHUPHGLDU\



6XEVHFWLRQ  GRHVQRWDSSO\LIWKHDFWRURPLVVLRQZDVLQEDGIDLWK

8 'HEWUHOLHIUHVWULFWLRQVRUGHUVDQGXQGHUWDNLQJV
6FKHGXOH=% ZKLFKPDNHV SURYLVLRQDERXWGHEWUHOLHIUHVWULFWLRQV
RUGHUVDQGGHEWUHOLHIUHVWULFWLRQVXQGHUWDNLQJV KDVHIIHFW
9 5HJLVWHURIGHEWUHOLHIRUGHUVHWF
7KH6HFUHWDU\RI6WDWHPXVWPDLQWDLQDUHJLVWHURIPDWWHUVUHODWLQJWRu
D GHEWUHOLHIRUGHUV
E GHEWUHOLHIUHVWULFWLRQVRUGHUVDQG
F GHEWUHOLHIUHVWULFWLRQVXQGHUWDNLQJV
: ,QWHUSUHWDWLRQ


,QWKLV3DUWu
qWKH DSSOLFDWLRQ GDWHr LQ UHODWLRQ WR D GHEW UHOLHI RUGHU RU DQ
DSSOLFDWLRQIRUDGHEWUHOLHIRUGHUPHDQVWKHGDWHRQZKLFK
WKHDSSOLFDWLRQIRUWKHRUGHULVPDGHWRWKHRIILFLDOUHFHLYHU
qDSSURYHG LQWHUPHGLDU\r KDV WKH PHDQLQJ JLYHQ LQ VHFWLRQ
7  
qGHEWUHOLHIRUGHUrPHDQVDQRUGHUPDGHE\WKHRIILFLDOUHFHLYHU
XQGHUWKLV3DUW
qGHEWRUrPHDQVu
D LQUHODWLRQWRDQDSSOLFDWLRQIRUDGHEWUHOLHIRUGHUWKH
DSSOLFDQWDQG
E LQUHODWLRQWRDGHEWUHOLHIRUGHUWKHSHUVRQLQUHODWLRQ
WRZKRPWKHRUGHULVPDGH
qGHEW UHOLHI UHVWULFWLRQV RUGHUr DQG qGHEW UHOLHI UHVWULFWLRQV
XQGHUWDNLQJr PHDQV DQ RUGHU PDGH RU DQ XQGHUWDNLQJ
DFFHSWHGXQGHU6FKHGXOH=%
qWKHGHWHUPLQDWLRQGDWHrLQUHODWLRQWRDGHEWUHOLHIRUGHURUDQ
DSSOLFDWLRQIRUDGHEWUHOLHIRUGHUPHDQVWKHGDWHRQZKLFK
WKH DSSOLFDWLRQ IRU WKH RUGHU LV GHWHUPLQHG E\ WKH RIILFLDO
UHFHLYHU
qWKHHIIHFWLYHGDWHrKDVWKHPHDQLQJJLYHQLQVHFWLRQ(  
qH[FOXGHGGHEWr LV WREHFRQVWUXHGLQDFFRUGDQFHZLWKVHFWLRQ
$
qPRUDWRULXPrDQGqPRUDWRULXPSHULRGrDUHWREHFRQVWUXHGLQ
DFFRUGDQFHZLWKVHFWLRQV)DQG*



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu3DUW$RIWKH,QVROYHQF\$FW

qTXDOLI\LQJGHEWrLQUHODWLRQWRDGHEWRUKDVWKHPHDQLQJJLYHQ
LQVHFWLRQ$  
qWKH UHJLVWHUr PHDQV WKH UHJLVWHU PDLQWDLQHG XQGHU VHFWLRQ
9
qVSHFLILHG TXDOLI\LQJ GHEWr KDV WKH PHDQLQJ JLYHQ LQ VHFWLRQ
)  


,QWKLV3DUWUHIHUHQFHVWRDFUHGLWRUVSHFLILHGLQDGHEWUHOLHIRUGHUDV
WKHSHUVRQWRZKRPDTXDOLI\LQJGHEWLVRZHGE\WKHGHEWRULQFOXGH
DUHIHUHQFHWRDQ\SHUVRQWRZKRPWKHULJKWWRFODLPWKHZKROHRUDQ\
SDUWRIWKHGHEWKDVSDVVHGE\DVVLJQPHQWRURSHUDWLRQRIODZDIWHU
WKHGDWHRIWKHDSSOLFDWLRQIRUWKHRUGHUr

6&+('8/(

6HFWLRQ 

6&+('8/(=$727+(,162/9(1&<$&7
q6&+('8/(=$
&21',7,216)250$.,1*$'(%75(/,()25'(5
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&RQQHFWLRQZLWK(QJODQGDQG:DOHV


 7KHGHEWRUu
D LVGRPLFLOHGLQ(QJODQGDQG:DOHVRQWKHDSSOLFDWLRQGDWH
RU
E DWDQ\WLPHGXULQJWKHSHULRGRIWKUHH\HDUVHQGLQJZLWK
WKDWGDWHu
L ZDVRUGLQDULO\UHVLGHQWRUKDGDSODFHRIUHVLGHQFH
LQ(QJODQGDQG:DOHVRU
LL FDUULHGRQEXVLQHVVLQ(QJODQGDQG:DOHV
 7KHUHIHUHQFHLQVXESDUDJUDSK  E LL WRWKHGHEWRUFDUU\LQJRQ
EXVLQHVVLQFOXGHVu
D WKH FDUU\LQJ RQ RI EXVLQHVV E\ D ILUP RU SDUWQHUVKLS RI
ZKLFKKHLVDPHPEHU
E WKHFDUU\LQJRQRIEXVLQHVVE\DQDJHQWRUPDQDJHUIRUKLP
RUIRUVXFKDILUPRUSDUWQHUVKLS

'HEWRUpVSUHYLRXVLQVROYHQF\KLVWRU\


7KHGHEWRULVQRWRQWKHGHWHUPLQDWLRQGDWHu
D DQXQGLVFKDUJHGEDQNUXSW
E VXEMHFW WR DQ LQWHULP RUGHU RU YROXQWDU\ DUUDQJHPHQW
XQGHU3DUWRU
F VXEMHFW WRD EDQNUXSWF\ UHVWULFWLRQV RUGHU RU D GHEW UHOLHI
UHVWULFWLRQVRUGHU

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu6FKHGXOH=$WRWKH,QVROYHQF\$FW





$GHEWRUpVSHWLWLRQIRUWKHGHEWRUpVEDQNUXSWF\XQGHU3DUWu
D KDV QRW EHHQ SUHVHQWHG E\ WKH GHEWRU EHIRUH WKH
GHWHUPLQDWLRQGDWHRU
E KDV EHHQ VR SUHVHQWHG EXW SURFHHGLQJV RQ WKH SHWLWLRQ
KDYHEHHQILQDOO\GLVSRVHGRIEHIRUHWKDWGDWHRU
F KDVEHHQ VR SUHVHQWHG DQG SURFHHGLQJVLQ UHODWLRQ WRWKH
SHWLWLRQUHPDLQEHIRUHWKHFRXUWDWWKDWGDWHEXWWKHFRXUW
KDV UHIHUUHG WKH GHEWRU XQGHU VHFWLRQ $   IRU WKH
SXUSRVHVRIPDNLQJDQDSSOLFDWLRQIRUDGHEWUHOLHIRUGHU



$FUHGLWRUpVSHWLWLRQIRUWKHGHEWRUpVEDQNUXSWF\XQGHU3DUWu
D KDV QRW EHHQ SUHVHQWHG DJDLQVW WKH GHEWRU DW DQ\ WLPH
EHIRUHWKHGHWHUPLQDWLRQGDWHRU
E KDV EHHQ VR SUHVHQWHG EXW SURFHHGLQJV RQ WKH SHWLWLRQ
KDYHEHHQILQDOO\GLVSRVHGRIEHIRUHWKDWGDWHRU
F KDVEHHQ VR SUHVHQWHG DQG SURFHHGLQJVLQ UHODWLRQ WRWKH
SHWLWLRQUHPDLQEHIRUHWKHFRXUWDWWKDWGDWHEXWWKHSHUVRQ
ZKRSUHVHQWHGWKHSHWLWLRQKDVFRQVHQWHGWRWKHPDNLQJRI
DQDSSOLFDWLRQIRUDGHEWUHOLHIRUGHU



$GHEWUHOLHIRUGHUKDVQRWEHHQPDGHLQUHODWLRQWRWKHGHEWRULQ
WKHSHULRGRIVL[\HDUVHQGLQJZLWKWKHGHWHUPLQDWLRQGDWH

/LPLWRQGHEWRUpVRYHUDOOLQGHEWHGQHVV


 7KHWRWDODPRXQWRIWKHGHEWRUpVGHEWVRQWKHGHWHUPLQDWLRQGDWH
RWKHU WKDQ XQOLTXLGDWHG GHEWV DQG H[FOXGHG GHEWV GRHV QRW
H[FHHGWKHSUHVFULEHGDPRXQW
 )RU WKLVSXUSRVH DQ XQOLTXLGDWHG GHEW LV D GHEW WKDW LV QRW IRU D
OLTXLGDWHGVXPSD\DEOHWRDFUHGLWRUHLWKHULPPHGLDWHO\RUDWVRPH
IXWXUHFHUWDLQWLPH

/LPLWRQGHEWRUpVPRQWKO\VXUSOXVLQFRPH


 7KH GHEWRUpV PRQWKO\ VXUSOXV LQFRPH LI DQ\  RQ WKH
GHWHUPLQDWLRQGDWHGRHVQRWH[FHHGWKHSUHVFULEHGDPRXQW
 )RU WKLV SXUSRVH qPRQWKO\ VXUSOXV LQFRPHr LV WKH DPRXQW E\
ZKLFKDSHUVRQpVPRQWKO\LQFRPHH[FHHGVWKHDPRXQWQHFHVVDU\
IRUWKHUHDVRQDEOHGRPHVWLFQHHGVRIKLPVHOIDQGKLVIDPLO\
 7KHUXOHVPD\u
D PDNH SURYLVLRQ DV WR KRZ WKH GHEWRUpV PRQWKO\ VXUSOXV
LQFRPHLVWREHGHWHUPLQHG
E SURYLGH WKDW SDUWLFXODU GHVFULSWLRQV RI LQFRPH DUH WR EH
H[FOXGHGIRUWKHSXUSRVHVRIWKLVSDUDJUDSK

/LPLWRQYDOXHRIGHEWRUpVSURSHUW\


 7KHWRWDOYDOXHRIWKHGHEWRUpVSURSHUW\RQWKHGHWHUPLQDWLRQGDWH
GRHVQRWH[FHHGWKHSUHVFULEHGDPRXQW
 7KHUXOHVPD\u
D PDNHSURYLVLRQDVWRKRZWKHYDOXHRIDSHUVRQpVSURSHUW\
LVWREHGHWHUPLQHG



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu6FKHGXOH=$WRWKH,QVROYHQF\$FW

E

SURYLGH WKDWSDUWLFXODUGHVFULSWLRQVRISURSHUW\DUHWREH
H[FOXGHGIRUWKHSXUSRVHVRIWKLVSDUDJUDSK
3$57

27+(5*5281'6)255()86,1*$1$33/,&$7,21


 7KHGHEWRUKDVQRWHQWHUHGLQWRDWUDQVDFWLRQZLWKDQ\SHUVRQDW
DQXQGHUYDOXHGXULQJWKHSHULRGEHWZHHQu
D WKH VWDUW RI WKH SHULRG RI WZR \HDUV HQGLQJ ZLWK WKH
DSSOLFDWLRQGDWHDQG
E WKHGHWHUPLQDWLRQGDWH
 )RUWKLVSXUSRVHDGHEWRUHQWHUVLQWRDWUDQVDFWLRQZLWKDSHUVRQDW
DQXQGHUYDOXHLIu
D KHPDNHVDJLIWWRWKDWSHUVRQRUKHRWKHUZLVHHQWHUVLQWRD
WUDQVDFWLRQZLWKWKDWSHUVRQRQWHUPVWKDWSURYLGHIRUKLP
WRUHFHLYHQRFRQVLGHUDWLRQ
E KH HQWHUV LQWR D WUDQVDFWLRQ ZLWK WKDW SHUVRQ LQ
FRQVLGHUDWLRQ RI PDUULDJH RU WKH IRUPDWLRQ RI D FLYLO
SDUWQHUVKLSRU
F KH HQWHUV LQWR D WUDQVDFWLRQ ZLWK WKDW SHUVRQ IRU D
FRQVLGHUDWLRQ WKH YDOXH RI ZKLFK LQ PRQH\ RU PRQH\pV
ZRUWK LV VLJQLILFDQWO\ OHVV WKDQ WKH YDOXH LQ PRQH\ RU
PRQH\pV ZRUWK RI WKH FRQVLGHUDWLRQ SURYLGHG E\ WKH
LQGLYLGXDO



 7KH GHEWRU KDV QRWJLYHQD SUHIHUHQFH WR DQ\ SHUVRQGXULQJWKH
SHULRGEHWZHHQu
D WKH VWDUW RI WKH SHULRG RI WZR \HDUV HQGLQJ ZLWK WKH
DSSOLFDWLRQGDWHDQG
E WKHGHWHUPLQDWLRQGDWH
 )RUWKLVSXUSRVHDGHEWRUJLYHVDSUHIHUHQFHWRDSHUVRQLIu
D WKDW SHUVRQ LV RQH RI WKH GHEWRUpV FUHGLWRUV WR ZKRP D
TXDOLI\LQJGHEWLVRZHGRULVDVXUHW\RUJXDUDQWRUIRUDQ\
VXFKGHEWDQG
E WKH GHEWRU GRHV DQ\WKLQJ RU VXIIHUV DQ\WKLQJ WR EH GRQH
ZKLFK LQHLWKHUFDVH KDVWKHHIIHFWRISXWWLQJWKDWSHUVRQ
LQWRDSRVLWLRQZKLFKLQWKHHYHQWWKDWDGHEWUHOLHIRUGHULV
PDGH LQ UHODWLRQ WR WKH GHEWRU ZLOO EH EHWWHU WKDQ WKH
SRVLWLRQKHZRXOGKDYHEHHQLQLIWKDWWKLQJKDGQRWEHHQ
GRQHr

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu6FKHGXOH=%WRWKH,QVROYHQF\$FW

6&+('8/(


6HFWLRQ 

6&+('8/(=%727+(,162/9(1&<$&7
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'HEWUHOLHIUHVWULFWLRQVRUGHU


 $ GHEW UHOLHI UHVWULFWLRQV RUGHU PD\ EH PDGH E\ WKH FRXUW LQ
UHODWLRQWRDSHUVRQLQUHVSHFWRIZKRPDGHEWUHOLHIRUGHUKDVEHHQ
PDGH
 $QRUGHUPD\EHPDGHRQO\RQWKHDSSOLFDWLRQRIu
D WKH6HFUHWDU\RI6WDWHRU
E WKHRIILFLDOUHFHLYHUDFWLQJRQDGLUHFWLRQRIWKH6HFUHWDU\RI
6WDWH

*URXQGVIRUPDNLQJRUGHU


 7KH FRXUW VKDOO JUDQW DQ DSSOLFDWLRQ IRU D GHEW UHOLHI UHVWULFWLRQV
RUGHU LI LW WKLQNV LW DSSURSULDWH WR GR VR KDYLQJ UHJDUG WR WKH
FRQGXFWRIWKHGHEWRU ZKHWKHUEHIRUHRUDIWHUWKHPDNLQJRIWKH
GHEWUHOLHIRUGHU 
 7KH FRXUW VKDOO LQ SDUWLFXODU WDNH LQWR DFFRXQW DQ\ RI WKH
IROORZLQJNLQGVRIEHKDYLRXURQWKHSDUWRIWKHGHEWRUu
D IDLOLQJWRNHHSUHFRUGVZKLFKDFFRXQWIRUDORVVRISURSHUW\
E\WKHGHEWRURUE\DEXVLQHVVFDUULHGRQE\KLPZKHUH
WKHORVVRFFXUUHGLQWKHSHULRGEHJLQQLQJWZR\HDUVEHIRUH
WKH DSSOLFDWLRQ GDWH IRU WKH GHEW UHOLHI RUGHU DQG HQGLQJ
ZLWK WKH GDWH RI WKH DSSOLFDWLRQ IRU WKH GHEW UHOLHI
UHVWULFWLRQVRUGHU
E IDLOLQJWRSURGXFHUHFRUGVRIWKDWNLQGRQGHPDQGE\WKH
RIILFLDOUHFHLYHU
F HQWHULQJLQWRDWUDQVDFWLRQDWDQXQGHUYDOXHLQWKHSHULRG
EHJLQQLQJ WZR \HDUV EHIRUH WKH DSSOLFDWLRQ GDWH IRU WKH
GHEW UHOLHI RUGHU DQG HQGLQJ ZLWK WKH GDWH RI WKH
GHWHUPLQDWLRQRIWKDWDSSOLFDWLRQ
G JLYLQJ D SUHIHUHQFH LQ WKH SHULRG EHJLQQLQJ WZR \HDUV
EHIRUH WKH DSSOLFDWLRQ GDWH IRU WKH GHEW UHOLHI RUGHU DQG
HQGLQJ ZLWK WKH GDWH RI WKH GHWHUPLQDWLRQ RI WKDW
DSSOLFDWLRQ
H PDNLQJDQH[FHVVLYHSHQVLRQFRQWULEXWLRQ
I DIDLOXUHWRVXSSO\JRRGVRUVHUYLFHVWKDWZHUHZKROO\RU
SDUWO\SDLGIRU
J WUDGLQJDWDWLPHEHIRUHWKHGDWHRI WKHGHWHUPLQDWLRQ RI
WKHDSSOLFDWLRQIRUWKHGHEWUHOLHIRUGHUZKHQWKHGHEWRU
NQHZ RU RXJKWWR KDYH NQRZQ WKDW KH ZDV KLPVHOI WR EH
XQDEOHWRSD\KLVGHEWV
K LQFXUULQJ EHIRUH WKH GDWH RI WKH GHWHUPLQDWLRQ RI WKH
DSSOLFDWLRQ IRU WKH GHEW UHOLHI RUGHU D GHEW ZKLFK WKH
GHEWRUKDGQRUHDVRQDEOHH[SHFWDWLRQRIEHLQJDEOHWRSD\



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu6FKHGXOH=%WRWKH,QVROYHQF\$FW

L
M

N
O
P

IDLOLQJWRDFFRXQWVDWLVIDFWRULO\WRWKHFRXUWRUWKHRIILFLDO
UHFHLYHU IRU D ORVV RI SURSHUW\ RU IRU DQ LQVXIILFLHQF\ RI
SURSHUW\WRPHHWKLVGHEWV
FDUU\LQJRQDQ\JDPEOLQJUDVKDQGKD]DUGRXVVSHFXODWLRQ
RUXQUHDVRQDEOHH[WUDYDJDQFHZKLFKPD\KDYHPDWHULDOO\
FRQWULEXWHGWRRULQFUHDVHGWKHH[WHQWRIKLVLQDELOLW\WRSD\
KLV GHEWV EHIRUH WKH DSSOLFDWLRQ GDWH IRU WKH GHEW UHOLHI
RUGHURUZKLFKWRRNSODFHEHWZHHQWKDWGDWHDQGWKHGDWH
RIWKHGHWHUPLQDWLRQRIWKHDSSOLFDWLRQIRUWKHGHEWUHOLHI
RUGHU
QHJOHFW RI EXVLQHVV DIIDLUV RI D NLQG ZKLFK PD\ KDYH
PDWHULDOO\ FRQWULEXWHG WR RU LQFUHDVHG WKH H[WHQW RI KLV
LQDELOLW\WRSD\KLVGHEWV
IUDXGRUIUDXGXOHQWEUHDFKRIWUXVW
IDLOLQJWRFRRSHUDWHZLWKWKHRIILFLDOUHFHLYHU

 7KHFRXUWVKDOODOVRLQSDUWLFXODUFRQVLGHUZKHWKHUWKHGHEWRUZDV
DQXQGLVFKDUJHGEDQNUXSWDWVRPHWLPHGXULQJWKHSHULRGRIVL[
\HDUV HQGLQJ ZLWK WKH GDWH RI WKH DSSOLFDWLRQ IRU WKH GHEW UHOLHI
RUGHU
 )RUWKHSXUSRVHVRIVXESDUDJUDSK  u
qH[FHVVLYH SHQVLRQ FRQWULEXWLRQr VKDOO EH FRQVWUXHG LQ
DFFRUGDQFHZLWKVHFWLRQ$
qSUHIHUHQFHr VKDOO EH FRQVWUXHG LQ DFFRUGDQFH ZLWK
SDUDJUDSK  RI6FKHGXOH=$
qXQGHUYDOXHr VKDOO EH FRQVWUXHG LQ DFFRUGDQFH ZLWK
SDUDJUDSK  RIWKDW6FKHGXOH
7LPLQJRIDSSOLFDWLRQIRURUGHU


$Q DSSOLFDWLRQ IRU D GHEW UHOLHI UHVWULFWLRQV RUGHU LQ UHVSHFW RI D
GHEWRUPD\EHPDGHu
D DWDQ\WLPHGXULQJWKHPRUDWRULXPSHULRGUHODWLQJWRWKH
GHEWUHOLHIRUGHULQTXHVWLRQRU
E DIWHUWKHHQGRIWKDWSHULRGEXWRQO\ZLWKWKHSHUPLVVLRQ
RIWKHFRXUW

'XUDWLRQRIRUGHU


 $GHEWUHOLHIUHVWULFWLRQVRUGHUu
D FRPHVLQWRIRUFHZKHQLWLVPDGHDQG
E FHDVHVWR KDYH HIIHFW DW WKHHQG RI DGDWH VSHFLILHG LQWKH
RUGHU
 7KH GDWH VSHFLILHG LQ D GHEW UHOLHI UHVWULFWLRQV RUGHU XQGHU VXE
SDUDJUDSK  E PXVWQRWEHu
D EHIRUHWKHHQGRIWKHSHULRGRIWZR\HDUVEHJLQQLQJZLWK
WKHGDWHRQZKLFKWKHRUGHULVPDGHRU
E DIWHUWKHHQGRIWKHSHULRGRI\HDUVEHJLQQLQJZLWKWKDW
GDWH

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu6FKHGXOH=%WRWKH,QVROYHQF\$FW



,QWHULPGHEWUHOLHIUHVWULFWLRQVRUGHU


 7KLVSDUDJUDSKDSSOLHVDWDQ\WLPHEHWZHHQu
D WKHLQVWLWXWLRQRIDQDSSOLFDWLRQIRUDGHEWUHOLHIUHVWULFWLRQV
RUGHUDQG
E WKHGHWHUPLQDWLRQRIWKHDSSOLFDWLRQ
 7KHFRXUWPD\PDNHDQLQWHULPGHEWUHOLHIUHVWULFWLRQVRUGHULIWKH
FRXUWWKLQNVWKDWu
D WKHUH DUH SULPD IDFLH JURXQGV WR VXJJHVW WKDW WKH
DSSOLFDWLRQ IRU WKH GHEW UHOLHI UHVWULFWLRQV RUGHU ZLOO EH
VXFFHVVIXODQG
E LW LV LQ WKH SXEOLF LQWHUHVW WR PDNH DQ LQWHULP GHEW UHOLHI
UHVWULFWLRQVRUGHU
 $QLQWHULPGHEWUHOLHIUHVWULFWLRQVRUGHUPD\RQO\EHPDGHRQWKH
DSSOLFDWLRQRIu
D WKH6HFUHWDU\RI6WDWHRU
E WKHRIILFLDOUHFHLYHUDFWLQJRQDGLUHFWLRQRIWKH6HFUHWDU\RI
6WDWH
 $QLQWHULPGHEWUHOLHIUHVWULFWLRQVRUGHUu
D KDVWKHVDPHHIIHFWDVDGHEWUHOLHIUHVWULFWLRQVRUGHUDQG
E FRPHVLQWRIRUFHZKHQLWLVPDGH
 $QLQWHULPGHEWUHOLHIUHVWULFWLRQVRUGHUFHDVHVWRKDYHHIIHFWu
D RQWKHGHWHUPLQDWLRQRIWKHDSSOLFDWLRQIRUWKHGHEWUHOLHI
UHVWULFWLRQVRUGHU
E RQWKHDFFHSWDQFHRIDGHEWUHOLHIUHVWULFWLRQVXQGHUWDNLQJ
PDGHE\WKHGHEWRURU
F LI WKH FRXUW GLVFKDUJHV WKH LQWHULP GHEW UHOLHI UHVWULFWLRQV
RUGHURQWKHDSSOLFDWLRQRIWKHSHUVRQZKRDSSOLHGIRULWRU
RIWKHGHEWRU



 7KLV SDUDJUDSK DSSOLHV WR D FDVH LQ ZKLFK ERWK DQ LQWHULP GHEW
UHOLHI UHVWULFWLRQV RUGHU DQG D GHEW UHOLHI UHVWULFWLRQV RUGHU DUH
PDGH
 3DUDJUDSK  KDVHIIHFWLQUHODWLRQWRWKHGHEWUHOLHIUHVWULFWLRQV
RUGHUDVLIDUHIHUHQFHWRWKHGDWHRIWKDWRUGHUZHUHDUHIHUHQFHWR
WKHGDWHRIWKHLQWHULPGHEWUHOLHIUHVWULFWLRQVRUGHU

'HEWUHOLHIUHVWULFWLRQVXQGHUWDNLQJ


 $ GHEWRU PD\ RIIHU D GHEW UHOLHI UHVWULFWLRQV XQGHUWDNLQJ WR WKH
6HFUHWDU\RI6WDWH
 ,Q GHWHUPLQLQJ ZKHWKHU WR DFFHSW D GHEW UHOLHI UHVWULFWLRQV
XQGHUWDNLQJWKH6HFUHWDU\RI6WDWHVKDOOKDYHUHJDUGWRWKHPDWWHUV
VSHFLILHGLQSDUDJUDSK  DQG  



$UHIHUHQFHLQDQHQDFWPHQWWRDSHUVRQLQUHVSHFWRIZKRPDGHEW
UHOLHIUHVWULFWLRQVRUGHUKDVHIIHFW RUZKRLVqWKHVXEMHFWRIrDGHEW
UHOLHIUHVWULFWLRQVRUGHU LQFOXGHVDUHIHUHQFHWRDSHUVRQLQUHVSHFW
RIZKRPDGHEWUHOLHIUHVWULFWLRQVXQGHUWDNLQJKDVHIIHFW



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu6FKHGXOH=%WRWKH,QVROYHQF\$FW



 $GHEWUHOLHIUHVWULFWLRQVXQGHUWDNLQJu
D FRPHV LQWR IRUFH RQ EHLQJ DFFHSWHG E\ WKH 6HFUHWDU\ RI
6WDWHDQG
E FHDVHVWR KDYH HIIHFW DW WKHHQG RI DGDWH VSHFLILHG LQWKH
XQGHUWDNLQJ
 7KHGDWHVSHFLILHGXQGHUVXESDUDJUDSK  E PXVWQRWEHu
D EHIRUHWKHHQGRIWKHSHULRGRIWZR\HDUVEHJLQQLQJZLWK
WKHGDWHRQZKLFKWKHXQGHUWDNLQJLVDFFHSWHGRU
E DIWHUWKHHQGRIWKHSHULRGRI\HDUVEHJLQQLQJZLWKWKDW
GDWH
 2QDQDSSOLFDWLRQE\WKHGHEWRUWKHFRXUWPD\u
D DQQXODGHEWUHOLHIUHVWULFWLRQVXQGHUWDNLQJ
E SURYLGHIRUDGHEWUHOLHIUHVWULFWLRQVXQGHUWDNLQJWRFHDVHWR
KDYHHIIHFWEHIRUHWKHGDWHVSHFLILHGXQGHUVXESDUDJUDSK
 E

(IIHFWRIUHYRFDWLRQRIGHEWUHOLHIRUGHU


8QOHVVWKHFRXUWGLUHFWVRWKHUZLVHWKHUHYRFDWLRQDWDQ\WLPHRID
GHEWUHOLHIRUGHUGRHVQRWu
D DIIHFW WKH YDOLGLW\ RI DQ\ GHEW UHOLHI UHVWULFWLRQV RUGHU
LQWHULP GHEW UHOLHI UHVWULFWLRQV RUGHU RU GHEW UHOLHI
UHVWULFWLRQVXQGHUWDNLQJZKLFKLVLQIRUFHLQUHVSHFWRIWKH
GHEWRU
E SUHYHQW WKH GHWHUPLQDWLRQ RI DQ\ DSSOLFDWLRQ IRU D GHEW
UHOLHI UHVWULFWLRQV RUGHU RU DQ LQWHULP GHEW UHOLHI
UHVWULFWLRQV RUGHU LQ UHODWLRQ WR WKH GHEWRU WKDW ZDV
LQVWLWXWHGEHIRUHWKDWWLPH
F SUHYHQW WKH DFFHSWDQFH RI D GHEW UHOLHI UHVWULFWLRQV
XQGHUWDNLQJWKDWZDVRIIHUHGEHIRUHWKDWWLPHRU
G SUHYHQW WKH LQVWLWXWLRQ RI DQ DSSOLFDWLRQ IRU D GHEW UHOLHI
UHVWULFWLRQVRUGHURULQWHULPGHEWUHOLHIUHVWULFWLRQVRUGHULQ
UHVSHFWRIWKHGHEWRURUWKHRIIHURUDFFHSWDQFHRIDGHEW
UHOLHI UHVWULFWLRQV XQGHUWDNLQJ E\ WKH GHEWRU DIWHU WKDW
WLPHr

6&+('8/(

6HFWLRQ 
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7KH,QVROYHQF\$FW F  LVDPHQGHGDVIROORZV
 ,QVHFWLRQ GLVTXDOLILFDWLRQRIEDQNUXSW LQVXEVHFWLRQ  u
D DWWKHHQGRISDUDJUDSK D  EHIRUHqRUr LQVHUWu
q DD DPRUDWRULXPSHULRGXQGHUDGHEWUHOLHIRUGHUDSSOLHV
LQUHODWLRQWRKLPr

'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu'HEWUHOLHIRUGHUVFRQVHTXHQWLDODPHQGPHQWV
3DUWu$PHQGPHQWVWRWKH,QVROYHQF\$FW

E



LQ SDUDJUDSK E  DIWHU qRUGHUr LQVHUW qRU D GHEW UHOLHI UHVWULFWLRQV
RUGHUr

 ,QWKHKHDGLQJWRWKDWVHFWLRQDIWHUqEDQNUXSWrLQVHUWqRUSHUVRQLQUHVSHFW
RIZKRPDGHEWUHOLHIRUGHULVPDGHr


$IWHUVHFWLRQLQVHUWu
q$'HEWRUZKRPHHWVFRQGLWLRQVIRUDGHEWUHOLHIRUGHU







7KLVVHFWLRQDSSOLHVZKHUHRQWKHKHDULQJRIDGHEWRUpVSHWLWLRQu
D LWDSSHDUVWRWKHFRXUWWKDWDGHEWUHOLHIRUGHUZRXOGEHPDGH
LQUHODWLRQWRWKHGHEWRULILQVWHDGRISUHVHQWLQJWKHSHWLWLRQ
KHKDGPDGHDQDSSOLFDWLRQXQGHU3DUW$DQG
E WKHFRXUWGRHVQRWDSSRLQWDQLQVROYHQF\SUDFWLWLRQHUXQGHU
VHFWLRQ



,IWKHFRXUWWKLQNVLWZRXOGEHLQWKHGHEWRUpVLQWHUHVWVWRDSSO\IRUD
GHEWUHOLHIRUGHULQVWHDGRISURFHHGLQJRQWKHSHWLWLRQWKHFRXUWPD\
UHIHUWKHGHEWRUWRDQDSSURYHGLQWHUPHGLDU\ ZLWKLQWKHPHDQLQJRI
3DUW$ IRUWKHSXUSRVHVRIPDNLQJDQDSSOLFDWLRQIRUDGHEWUHOLHI
RUGHU



:KHUHDUHIHUHQFHLVPDGHXQGHUVXEVHFWLRQ  WKHFRXUWVKDOOVWD\
SURFHHGLQJVRQWKHSHWLWLRQRQVXFKWHUPVDQGFRQGLWLRQVDVLWWKLQNV
ILW EXW LI IROORZLQJ WKH UHIHUHQFH D GHEW UHOLHI RUGHU LV PDGH LQ
UHODWLRQWRWKHGHEWRUWKHFRXUWVKDOOGLVPLVVWKHSHWLWLRQr

,QVHFWLRQ   PHDQLQJRISUHVFULEHGDPRXQW u
D DWWKHEHJLQQLQJRIWKHOLVWRISURYLVLRQVLQVHUWqVHFWLRQ5  r
E LQWKHOLVWRPLWqDQGrDIWHUqVHFWLRQ  rDQG
F DWWKHHQGRIWKHOLVWLQVHUWqSDUDJUDSKVWRRI6FKHGXOH=$r
 6HFWLRQ   GHILQLWLRQV LVDPHQGHGDVIROORZV
 ,QWKHGHILQLWLRQRIqWKHGHEWRUrEHIRUHSDUDJUDSK D LQVHUWu
q ]D LQUHODWLRQWRDGHEWUHOLHIRUGHURUDQDSSOLFDWLRQIRUVXFKDQ
RUGHUKDVWKHVDPHPHDQLQJDVLQ3DUW$r
 $IWHUWKHGHILQLWLRQRIqGHEWRUpVSHWLWLRQrLQVHUWu
qqGHEWUHOLHIRUGHUrPHDQVDQRUGHUPDGHE\WKHRIILFLDOUHFHLYHU
XQGHU3DUW$r



 6HFWLRQ  SHUVRQV QRW TXDOLILHG WR DFW DV LQVROYHQF\ SUDFWLWLRQHUV  LV
DPHQGHGDVIROORZV
 ,QVXEVHFWLRQ  DIWHUSDUDJUDSK D LQVHUWu
q DD D PRUDWRULXP SHULRG XQGHU D GHEW UHOLHI RUGHU DSSOLHV LQ
UHODWLRQRIKLPr
 ,QVXEVHFWLRQ  DIWHUqRUGHUrLQVHUWqRUDGHEWUHOLHIUHVWULFWLRQVRUGHUr



 6HFWLRQ DSSRLQWPHQWHWFRIRIILFLDOUHFHLYHUV LVDPHQGHGDVIROORZV
 ,QVXEVHFWLRQ  IRUqRULQGLYLGXDOYROXQWDU\DUUDQJHPHQWr LQERWKSODFHV
VXEVWLWXWH q LQGLYLGXDO YROXQWDU\ DUUDQJHPHQW GHEW UHOLHI RUGHU RU
DSSOLFDWLRQIRUVXFKDQRUGHUr



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu'HEWUHOLHIRUGHUVFRQVHTXHQWLDODPHQGPHQWV
3DUWu$PHQGPHQWVWRWKH,QVROYHQF\$FW

 ,Q VXEVHFWLRQ   IRU qRU LQGLYLGXDO YROXQWDU\ DUUDQJHPHQWr VXEVWLWXWH q
LQGLYLGXDOYROXQWDU\DUUDQJHPHQWGHEWUHOLHIRUGHURUDSSOLFDWLRQIRUVXFK
DQRUGHUr



,Q VHFWLRQ    LQGLYLGXDO LQVROYHQF\ UXOHV  IRU q3DUWV 9,,, WR ;,r
VXEVWLWXWHq3DUWV$WRr
 6HFWLRQ IHHVRUGHUV LVDPHQGHGDVIROORZV
 ,QVXEVHFWLRQ  EHIRUHSDUDJUDSK D LQVHUWu
q ]D WKHFRVWVRISHUVRQVDFWLQJDVDSSURYHGLQWHUPHGLDULHVXQGHU
3DUW$r
 ,QWKDWVXEVHFWLRQLQSDUDJUDSK D IRUq3DUWV9,,,WR;,rVXEVWLWXWHq3DUWV$
WRr



,QVHFWLRQ$ IHHVRUGHUVJHQHUDO EHIRUHVXEVHFWLRQ  LQVHUWu
q $





7KH6HFUHWDU\RI6WDWHu
D PD\ E\ RUGHU UHTXLUH D SHUVRQ RU ERG\ WR SD\ D IHH LQ
FRQQHFWLRQZLWKWKHJUDQWRUPDLQWHQDQFHRIDGHVLJQDWLRQRI
WKDWSHUVRQRUERG\DVDFRPSHWHQWDXWKRULW\XQGHUVHFWLRQ
7DQG
E PD\UHIXVHWRJUDQWRUPD\ZLWKGUDZDQ\VXFKGHVLJQDWLRQ
ZKHUHDIHHLVQRWSDLGr

,QVHFWLRQ   PRQHWDU\OLPLWV u
D DWWKHEHJLQQLQJRIWKHOLVWRISURYLVLRQVLQVHUWu
qVHFWLRQ 5   PD[LPXP DPRXQW RI FUHGLW ZKLFK D
SHUVRQLQUHVSHFWRIZKRPDGHEWUHOLHIRUGHULVPDGH
PD\REWDLQZLWKRXWGLVFORVXUHRIKLVVWDWXV r
E DWWKHHQGRIWKHOLVWRISURYLVLRQVLQVHUWu
qSDUDJUDSKVWRRI6FKHGXOH=$ PD[LPXPDPRXQW
RI D SHUVRQpV GHEWV PRQWKO\ VXUSOXV LQFRPH DQG
SURSHUW\ IRU SXUSRVHV RI REWDLQLQJ D GHEW UHOLHI
RUGHU r
 6HFWLRQ$ GLVTXDOLILFDWLRQIURP3DUOLDPHQW LVDPHQGHGDVIROORZV
 ,QVXEVHFWLRQ  DIWHUqEDQNUXSWF\UHVWULFWLRQVRUGHUrLQVHUWqRUDGHEWUHOLHI
UHVWULFWLRQVRUGHUr
 ,Q VXEVHFWLRQ   DIWHU qLQWHULP RUGHUr LQVHUW q RU D GHEW UHOLHIUHVWULFWLRQV
RUGHURUDQLQWHULPGHEWUHOLHIUHVWULFWLRQVRUGHUr
 ,Q VXEVHFWLRQ   DIWHU qEDQNUXSWF\ UHVWULFWLRQV XQGHUWDNLQJr LQVHUW qRU D
GHEWUHOLHIUHVWULFWLRQVXQGHUWDNLQJr



 6HFWLRQ% GHYROXWLRQ LVDPHQGHGDVIROORZV
 ,Q VXEVHFWLRQ   DIWHU q:DOHVr LQVHUW qRU PDNHV D GHEW UHOLHI UHVWULFWLRQV
RUGHURULQWHULPGHEWUHOLHIUHVWULFWLRQVRUGHULQUHVSHFWRIVXFKDPHPEHUr
 ,Q VXEVHFWLRQ   DIWHU qEDQNUXSWF\ UHVWULFWLRQV XQGHUWDNLQJr LQVHUW qRU D
GHEWUHOLHIUHVWULFWLRQVXQGHUWDNLQJr



 6FKHGXOHLVDPHQGHGDVIROORZV
 ,QSDUDJUDSKIRUq3DUWV9,,,WR;,rVXEVWLWXWHq3DUWV$WRr



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu'HEWUHOLHIRUGHUVFRQVHTXHQWLDODPHQGPHQWV
3DUWu$PHQGPHQWVWRWKH,QVROYHQF\$FW

 ,QSDUDJUDSKIRUq3DUWV9,,,WR;,rVXEVWLWXWHq3DUWV$WRr
 ,QSDUDJUDSKIRUq3DUWV9,,,WR;,rVXEVWLWXWHq3DUWV$WRr
 $IWHUSDUDJUDSKLQVHUWu
q'HEWUHOLHIRUGHUV
$

3URYLVLRQDVWRWKHPDQQHULQZKLFKWKHRIILFLDOUHFHLYHULVWRFDUU\
RXWKLVIXQFWLRQVXQGHU3DUW$

%

3URYLVLRQDVWRWKHPDQQHULQZKLFKDQ\UHTXLUHPHQWWKDWPD\EH
LPSRVHG E\WKH RIILFLDOUHFHLYHU RQ DSHUVRQXQGHU 3DUW $ LV WR
WDNHHIIHFW

&

3URYLVLRQ PRGLI\LQJ WKH DSSOLFDWLRQ RI 3DUW $ LQUHODWLRQWR DQ
LQGLYLGXDO ZKR KDV GLHG DW D WLPH ZKHQ D PRUDWRULXP SHULRG
XQGHUDGHEWUHOLHIRUGHULVDSSOLHVLQUHODWLRQWRKLP

'HEWUHOLHIUHVWULFWLRQVRUGHUVDQGXQGHUWDNLQJV
'

3URYLVLRQDERXWGHEWUHOLHIUHVWULFWLRQVRUGHUVLQWHULPRUGHUVDQG
XQGHUWDNLQJVLQFOXGLQJSURYLVLRQDERXWHYLGHQFH

5HJLVWHURIGHEWUHOLHIRUGHUVDQGGHEWUHOLHIUHVWULFWLRQVRUGHUVHWF
(



3URYLVLRQDERXWWKHUHJLVWHUUHTXLUHGWREHPDLQWDLQHGE\VHFWLRQ
9 DQG WKH LQIRUPDWLRQ WR EH FRQWDLQHG LQ LW LQFOXGLQJ
SURYLVLRQu
D HQDEOLQJ WKH DPDOJDPDWLRQ RI WKH UHJLVWHU ZLWK DQRWKHU
UHJLVWHU
E HQDEOLQJLQVSHFWLRQRIWKHUHJLVWHUE\WKHSXEOLFr

 7KH7DEOHLQ6FKHGXOH SXQLVKPHQWRIRIIHQFHV LVDPHQGHGDVIROORZV
 ,Q WKH HQWU\ UHODWLQJ WR VHFWLRQ  LQ WKH FROXPQ GHVFULELQJ WKH JHQHUDO
QDWXUHRIWKHRIIHQFHDIWHUqEDQNUXSWrLQVHUWqRUSHUVRQLQUHVSHFWRIZKRP
DGHEWUHOLHIRUGHULVPDGHr
 ,QVHUWWKHIROORZLQJHQWULHVDIWHUWKHHQWU\UHODWLQJWRVHFWLRQ  u

q1 

)DOVH
UHSUHVHQWDWLRQVRU
RPLVVLRQVLQ
PDNLQJDQ
DSSOLFDWLRQIRUD
GHEWUHOLHIRUGHU

2Q
LQGLFWPHQW

6XPPDU\

\HDUVRUDILQH
RUERWK
PRQWKVRUWKH
VWDWXWRU\
PD[LPXPRU
ERWK

1  D

)DLOLQJWRFRPSO\
ZLWKGXW\LQ
FRQQHFWLRQZLWKDQ
DSSOLFDWLRQIRUD
GHEWUHOLHIRUGHU

2Q
LQGLFWPHQW

6XPPDU\

\HDUVRUDILQH
RUERWK
PRQWKVRUWKH
VWDWXWRU\
PD[LPXPRU
ERWK



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu'HEWUHOLHIRUGHUVFRQVHTXHQWLDODPHQGPHQWV
3DUWu$PHQGPHQWVWRWKH,QVROYHQF\$FW

1  E

)DOVH
UHSUHVHQWDWLRQVRU
RPLVVLRQVLQ
FRQQHFWLRQZLWK
GXW\LQUHODWLRQWR
DQDSSOLFDWLRQIRU
DGHEWUHOLHIRUGHU

2Q
LQGLFWPHQW

6XPPDU\

\HDUVRUDILQH
RUERWK
PRQWKVRUWKH
VWDWXWRU\
PD[LPXPRU
ERWK

1  D

)DLOLQJWRFRPSO\
ZLWKGXW\LQ
FRQQHFWLRQZLWKD
GHEWUHOLHIRUGHU

2Q
LQGLFWPHQW

6XPPDU\

\HDUVRUDILQH
RUERWK
PRQWKVRUWKH
VWDWXWRU\
PD[LPXPRU
ERWK

1  E

)DOVH
UHSUHVHQWDWLRQVRU
RPLVVLRQVLQ
FRQQHFWLRQZLWKD
GXW\LQUHODWLRQWR
DGHEWUHOLHIRUGHU

2Q
LQGLFWPHQW

6XPPDU\

\HDUVRUDILQH
RUERWK
PRQWKVRUWKH
VWDWXWRU\
PD[LPXPRU
ERWK

2

)DLOLQJWRGHOLYHU
ERRNVUHFRUGVDQG
SDSHUVWRRIILFLDO
UHFHLYHU
FRQFHDOLQJRU
GHVWUR\LQJWKHP
RUPDNLQJIDOVH
HQWULHVLQWKHPE\
SHUVRQLQUHVSHFW
RIZKRPDGHEW
UHOLHIRUGHULV
PDGH

2Q
LQGLFWPHQW

6XPPDU\

\HDUVRUDILQH
RUERWK
PRQWKVRUWKH
VWDWXWRU\
PD[LPXPRU
ERWK

3

)UDXGXOHQW
GLVSRVDORI
SURSHUW\E\
SHUVRQLQUHVSHFW
RIZKRPDGHEW
UHOLHIRUGHULV
PDGH

2Q
LQGLFWPHQW

6XPPDU\

\HDUVRUDILQH
RUERWK
PRQWKVRUWKH
VWDWXWRU\
PD[LPXPRU
ERWK

4 

'LVSRVDORI
SURSHUW\WKDWLV
QRWSDLGIRUE\
SHUVRQLQUHVSHFW
RIZKRPDGHEW
UHOLHIRUGHULV
PDGH

2Q
LQGLFWPHQW

6XPPDU\

\HDUVRUDILQH
RUERWK
PRQWKVRUWKH
VWDWXWRU\
PD[LPXPRU
ERWK

4 

2EWDLQLQJ
SURSHUW\LQUHVSHFW
RIZKLFKPRQH\LV
RZHGE\DSHUVRQ
LQUHVSHFWRIZKRP
DGHEWUHOLHIRUGHU
LVPDGH

2Q
LQGLFWPHQW

6XPPDU\

\HDUVRUDILQH
RUERWK
PRQWKVRUWKH
VWDWXWRU\
PD[LPXPRU
ERWK



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu'HEWUHOLHIRUGHUVFRQVHTXHQWLDODPHQGPHQWV
3DUWu$PHQGPHQWVWRRWKHUOHJLVODWLRQ

5

3HUVRQLQUHVSHFW
RIZKRPDGHEW
UHOLHIRUGHULV
PDGHREWDLQLQJ
FUHGLWRUHQJDJLQJ
LQEXVLQHVV
ZLWKRXWGLVFORVLQJ
KLVVWDWXVRUQDPH

2Q
LQGLFWPHQW

6XPPDU\

\HDUVRUDILQH
RUERWK
PRQWKVRUWKH
VWDWXWRU\
PD[LPXPRU
ERWKr

3$57
$0(1'0(1767227+(5/(*,6/$7,21


 6HFWLRQ    RI WKH &RPSDQ\ 'LUHFWRUV 'LVTXDOLILFDWLRQ $FW  F 
XQGLVFKDUJHGEDQNUXSWV  DVVXEVWLWXWHGLQUHODWLRQWR(QJODQGDQG:DOHV
E\WKH(QWHUSULVH$FW F  LVDPHQGHGDVIROORZV
 $WWKHHQGRISDUDJUDSK D  EHIRUHqRUr LQVHUWu
q DD D PRUDWRULXP SHULRG XQGHU D GHEW UHOLHI RUGHU DSSOLHV LQ
UHODWLRQWRKLPr
 ,QSDUDJUDSK E DIWHUqEDQNUXSWF\UHVWULFWLRQVRUGHUrLQVHUWqRUDGHEWUHOLHI
UHVWULFWLRQVRUGHUr



,QVHFWLRQ  RIWKH(PSOR\PHQW5LJKWV$FW F   LQVROYHQF\RIDQ
HPSOR\HU ZKR LV LQGLYLGXDO  LQ SDUDJUDSK D  EHIRUH VXESDUDJUDSK L
LQVHUWu
q DL DPRUDWRULXPSHULRGXQGHUDGHEWUHOLHIRUGHUDSSOLHV
LQUHODWLRQWRKLPr

6&+('8/(

6HFWLRQVDQG

5(*8/$7,21681'(56(&7,216$1'


7KHILUVWFROXPQRIWKLVWDEOHOLVWVWKHPDWWHUVUHIHUUHGWRLQVHFWLRQV  DQG
  



$ PDWWHU OLVWHG LQ WKH ILUVW FROXPQ LQFOXGHV WKH DVSHFWV VHW RXW LQ WKH
DSSURSULDWHSDUWRIWKHVHFRQGFROXPQ

0DWWHUDERXWZKLFK
SDUWLFXODUSURYLVLRQPD\EHPDGH


7KHVFKHPHRSHUDWRU

,QFOXGLQJWKHVHDVSHFWV
D

7KHFRQVWLWXWLRQRIWKHVFKHPHRSHUDWRU

E

7KHJRYHUQDQFHRIWKHVFKHPHRSHUDWRU

F

7KH VL]H RI WKH VFKHPH RSHUDWRUpV
XQGHUWDNLQJ

G

7KH ILQDQFLDO VWDQGLQJ RI WKH VFKHPH
RSHUDWRU

H

:KHWKHU RU QRW D VFKHPH RSHUDWRU LV D
SURILWPDNLQJRUJDQLVDWLRQ



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu5HJXODWLRQVXQGHUVHFWLRQVDQG

0DWWHUDERXWZKLFK
SDUWLFXODUSURYLVLRQPD\EHPDGH




7KH WHUPV RI D GHEW
PDQDJHPHQWVFKHPH

7KH RSHUDWLRQ RI D GHEW
PDQDJHPHQWVFKHPH

,QFOXGLQJWKHVHDVSHFWV
D

7KH QRQEXVLQHVV GHEWRUV WR ZKRP WKH
VFKHPHLVRSHQ

E

7KHNLQGVRIGHEWVZKLFKPD\EHVSHFLILHG
LQ DSODQ DUUDQJHGLQDFFRUGDQFH ZLWKWKH
VFKHPH

D

+RZ GHFLVLRQV DUH PDGH DERXW ZKHWKHU
GHEWUHSD\PHQWSODQVDUHWREHDUUDQJHG

E

+RZGHEWUHSD\PHQWSODQVDUHDUUDQJHG

F

+RZ GHFLVLRQV DUH PDGH DERXW WKH WHUPV
RI GHEW UHSD\PHQW SODQV LQFOXGLQJ
GHFLVLRQVDERXWu
L ZKDWSD\PHQWVZLOOEHUHTXLUHGLQ
UHODWLRQWRWKHVSHFLILHGGHEWV
LL WKH DPRXQWV WLPHV DQG UHFLSLHQWV
RISD\PHQWV
LLL WKHGXUDWLRQRIWKHSODQ

G

7KHIRUPDWRIGHEWUHSD\PHQWSODQV

H

:KHQGHEWUHSD\PHQWSODQVEHJLQWRKDYH
HIIHFW

I

+RZ FKDQJHV DUH WR EH PDGH WR GHEW
UHSD\PHQWSODQV

J

+RZ GHFLVLRQV DUH PDGH DERXW ZKHWKHU
GHEWUHSD\PHQWSODQVDUHWREHWHUPLQDWHG

K

+RZ GHEW
WHUPLQDWHG

UHSD\PHQW

SODQV

DUH



&KDQJHV WKDW DIIHFW WKH
VFKHPHRSHUDWRU



&KDQJHVWRu
L WKH WHUPV RI D GHEW
PDQDJHPHQW
VFKHPH
LL WKH RSHUDWLRQ RI D
GHEW PDQDJHPHQW
VFKHPH

D

:KHWKHUFKDQJHVPD\EHPDGH

E

+RZFKDQJHVDUHPDGH

7KH WUDQVIHU RI WKH
RSHUDWLRQ RI D GHEW
PDQDJHPHQW VFKHPH WR
DQRWKHUERG\

D

:KHWKHUWKHRSHUDWLRQRIWKHVFKHPHPD\
EHWUDQVIHUUHG

E

+RZ WKH RSHUDWLRQ RI WKH VFKHPH LV
WUDQVIHUUHG



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu&RPSXOVRU\SXUFKDVHFRQVHTXHQWLDODPHQGPHQWV

6&+('8/(


6HFWLRQ

&2038/625<385&+$6(&216(48(17,$/$0(1'0(176
/RFDO*RYHUQPHQW 0LVFHOODQHRXV3URYLVLRQV $FW F 


,Q3DUWRI6FKHGXOHWRWKH/RFDO*RYHUQPHQW 0LVFHOODQHRXV3URYLVLRQV
$FW  FRPSXOVRU\ SXUFKDVH RI ULJKWV DGDSWDWLRQ RI  $FW  LQ
SDUDJUDSK  IRU qVKHULIIpV ZDUUDQWr WKHUH LV VXEVWLWXWHG qHQIRUFHPHQW
RIILFHUpVRUVKHULIIpVZDUUDQWr

/RFDO*RYHUQPHQW3ODQQLQJDQG/DQG$FW F 


,Q3DUWRI6FKHGXOHWRWKH/RFDO*RYHUQPHQW3ODQQLQJDQG/DQG$FW
 DFTXLVLWLRQRIULJKWV LQSDUDJUDSK  IRUqVKHULIIpVZDUUDQWrWKHUH
LVVXEVWLWXWHGqHQIRUFHPHQWRIILFHUpVRUVKHULIIpVZDUUDQWr

+LJKZD\V$FW F 


,Q3DUWRI6FKHGXOHWRWKH+LJKZD\V$FW FRPSXOVRU\DFTXLVLWLRQ
RI ULJKWV DGDSWDWLRQ RI  $FW  LQ SDUDJUDSK  IRU qVKHULIIpV ZDUUDQWr
WKHUHLVVXEVWLWXWHGqHQIRUFHPHQWRIILFHUpVRUVKHULIIpVZDUUDQWr

*DV$FW F 


,Q3DUWRI6FKHGXOHWRWKH*DV$FW FRPSXOVRU\DFTXLVLWLRQRIODQG
DQGULJKWVSURFHGXUHHWF LQSDUDJUDSKIRUqVKHULIIpVZDUUDQWrWKHUHLV
VXEVWLWXWHGqHQIRUFHPHQWRIILFHUpVRUVKHULIIpVZDUUDQWr

&KDQQHO7XQQHO$FW F 


,Q 3DUW  RI 6FKHGXOH  WR WKH &KDQQHO 7XQQHO $FW  VXSSOHPHQWDU\
SURYLVLRQV DV WR DFTXLVLWLRQ RI ODQG  LQ SDUDJUDSK  G  IRU qVKHULIIpV
ZDUUDQWrWKHUHLVVXEVWLWXWHGqHQIRUFHPHQWRIILFHUpVRUVKHULIIpVZDUUDQWr

+RXVLQJ$FW F 


,Q3DUWRI6FKHGXOHWRWKH+RXVLQJ$FW DFTXLVLWLRQRIULJKWV LQ
SDUDJUDSK    IRU qVKHULIIpV ZDUUDQWr WKHUH LV VXEVWLWXWHG qHQIRUFHPHQW
RIILFHUpVRUVKHULIIpVZDUUDQWr

(OHFWULFLW\$FW F 


,Q3DUWRI6FKHGXOHWRWKH(OHFWULFLW\$FW FRPSXOVRU\DFTXLVLWLRQRI
ODQGDQGULJKWVSURFHGXUHHWF LQSDUDJUDSKIRUqVKHULIIpVZDUUDQWrWKHUH
LVVXEVWLWXWHGqHQIRUFHPHQWRIILFHUpVRUVKHULIIpVZDUUDQWr

/HDVHKROG5HIRUP+RXVLQJDQG8UEDQ'HYHORSPHQW$FW F 


,Q 3DUW  RI 6FKHGXOH  WR WKH /HDVHKROG 5HIRUP +RXVLQJ DQG 8UEDQ
'HYHORSPHQW $FW  DFTXLVLWLRQ RI ULJKWV  LQ SDUDJUDSK    IRU
qVKHULIIpV ZDUUDQWr WKHUH LV VXEVWLWXWHG qHQIRUFHPHQW RIILFHUpV RU VKHULIIpV
ZDUUDQWr



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu&RPSXOVRU\SXUFKDVHFRQVHTXHQWLDODPHQGPHQWV

&KDQQHO7XQQHO5DLO/LQN$FW F 


,Q 3DUW  RI 6FKHGXOH  WR WKH &KDQQHO 7XQQHO 5DLO /LQN $FW 
VXSSOHPHQWDU\SURYLVLRQVDVWRDFTXLVLWLRQRIODQG LQSDUDJUDSK  IRU
qVKHULIIpV ZDUUDQWr WKHUH LV VXEVWLWXWHG qHQIRUFHPHQW RIILFHUpV RU VKHULIIpV
ZDUUDQWr

5HJLRQDO'HYHORSPHQW$JHQFLHV$FW F 


,Q 3DUW  RI 6FKHGXOH  WR WKH 5HJLRQDO 'HYHORSPHQW $JHQFLHV $FW 
DFTXLVLWLRQ RI ULJKWV  LQ SDUDJUDSK    IRU qVKHULIIpV ZDUUDQWr WKHUH LV
VXEVWLWXWHGqHQIRUFHPHQWRIILFHUpVRUVKHULIIpVZDUUDQWr

3RVWDO6HUYLFHV$FW F 


,Q3DUWRI6FKHGXOHWRWKH3RVWDO6HUYLFHV$FW DFTXLVLWLRQRIODQGDQG
ULJKWV SURFHGXUH HWF  LQ SDUDJUDSK  IRU qVKHULIIpV ZDUUDQWr WKHUH LV
VXEVWLWXWHGqHQIRUFHPHQWRIILFHUpVRUVKHULIIpVZDUUDQWr

6&+('8/(

6HFWLRQ

5(3($/6
3$57
75,%81$/6$1',148,5,(6
5HIHUHQFH

([WHQWRIUHSHDORUUHYRFDWLRQ

7D[HV 0DQDJHPHQW $FW 
F 

6HFWLRQVWR$
,Q VHFWLRQ    WKH ZRUGV q*HQHUDO
&RPPLVVLRQHURUr
,QVHFWLRQu
D LQ VXEVHFWLRQ   WKH ZRUGV qD *HQHUDO
&RPPLVVLRQHU RUr DQG WKH ZRUGV q RU
EHIRUHD*HQHUDO&RPPLVVLRQHUrDQG
E VXEVHFWLRQ  
,QVHFWLRQ  WKHZRUGVqWKHFOHUNWRr
6HFWLRQ  

6XSHUDQQXDWLRQ$FW F 

,Q6FKHGXOHSDUDJUDSK

)LQDQFH$FW F 

6HFWLRQ

&RQVXPHU &UHGLW $FW 
F 

,Q6FKHGXOH$SDUDJUDSK

+RXVH
RI
'LVTXDOLILFDWLRQ
F 

,Q6FKHGXOHLQ3DUWu
D WKH HQWU\ UHODWLQJ WR WKH &RXQFLO RQ
7ULEXQDOVDQG
E WKH HQWU\ UHODWLQJ WR WKH 6FRWWLVK
&RPPLWWHHRIWKH&RXQFLORQ7ULEXQDOV

&RPPRQV
$FW 



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu5HSHDOV
3DUWu7ULEXQDOVDQG,QTXLULHV

5HIHUHQFH

([WHQWRIUHSHDORUUHYRFDWLRQ

1RUWKHUQ ,UHODQG $VVHPEO\
'LVTXDOLILFDWLRQ $FW 
F 

,Q6FKHGXOHLQ3DUWu
D WKH HQWU\ UHODWLQJ WR WKH &RXQFLO RQ
7ULEXQDOVDQG
E WKH HQWU\ UHODWLQJ WR WKH 6FRWWLVK
&RPPLWWHHRIWKH&RXQFLORQ7ULEXQDOV

5DFH5HODWLRQV$FW F 

,Q 6FKHGXOH $ LQ 3DUW  WKH HQWU\ UHODWLQJ WR
WKH&RXQFLORQ7ULEXQDOV

(VWDWH$JHQWV$FW F 

6HFWLRQ  

)LQDQFH$FW F 

6HFWLRQ  

)RRG6DIHW\$FW F 

,QVHFWLRQ  u
D LQ SDUDJUDSK H  WKH ZRUGV qRU WR D
WULEXQDO FRQVWLWXWHG LQ DFFRUGDQFH ZLWK
WKHUHJXODWLRQVrDQG
E SDUDJUDSK I 
6HFWLRQ  D 
6HFWLRQ

)LQDQFH 1R  $FW F 

,QVHFWLRQ  SDUDJUDSK D 
,Q6FKHGXOHSDUDJUDSK

7ULEXQDOV DQG ,QTXLULHV $FW
 F 

6HFWLRQVWR  WR    DQG  DQG
,QVHFWLRQu
D VXEVHFWLRQ  DQG
E LQ VXEVHFWLRQ  F  WKH ZRUGV qWKH
UHIHUHQFH LQ VHFWLRQ    WR WKH )RUHLJQ
&RPSHQVDWLRQ&RPPLVVLRQDQGr
6HFWLRQ $ 
,Q VHFWLRQ    LQ WKH GHILQLWLRQ RI qGHFLVLRQr
qSURFHGXUDOUXOHVrDQGqZRUNLQJrWKHZRUGV
q qSURFHGXUDOUXOHVrDQGqZRUNLQJrr
,Q6FKHGXOHSDUDJUDSK

-XGLFLDO
3HQVLRQV
DQG
5HWLUHPHQW$FW F 

6HFWLRQ  E 

(PSOR\PHQW
 F 

6HFWLRQ
,QVHFWLRQ  u
D LQ SDUDJUDSK E  WKH ZRUG qDQGr DW WKH
HQG
E SDUDJUDSK F DQG
F WKH ZRUGV DIWHU qSHUVRQV ZLWKLQ
SDUDJUDSK D RU E r

7ULEXQDOV

$FW

6RFLDO6HFXULW\$FW F 

,Q 6FKHGXOH  LQSDUDJUDSK    qVXEVHFWLRQ
 RIrDQGWKHZRUGVDIWHUqr

6RFLDO 6HFXULW\ &RQWULEXWLRQV
7UDQVIHU RI )XQFWLRQV (WF
$FW F 

,Q6FKHGXOHSDUDJUDSK

$FFHVVWR-XVWLFH$FW F 

6HFWLRQVWR



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu5HSHDOV
3DUWu7ULEXQDOVDQG,QTXLULHV

5HIHUHQFH

([WHQWRIUHSHDORUUHYRFDWLRQ

6RFLDO 6HFXULW\ &RQWULEXWLRQV
7UDQVIHU RI )XQFWLRQV HWF
1RUWKHUQ ,UHODQG  2UGHU
 6, 

,Q 6FKHGXOH  LQ SDUDJUDSK  WKH ZRUGV
qVHFWLRQ    DSSRLQWPHQW RI *HQHUDO
&RPPLVVLRQHUV r

6FRWODQG $FW  &URVV
%RUGHU 3XEOLF $XWKRULWLHV
$GDSWDWLRQRI)XQFWLRQVHWF
2UGHU 6, 

6FKHGXOH

6FRWODQG $FW  7UDQVIHU RI
)XQFWLRQV WR WKH 6FRWWLVK
0LQLVWHUV HWF  2UGHU 
6, 

,Q 6FKHGXOH  WKH HQWU\ LQ UHVSHFW RI VHFWLRQV
      DQG    RI WKH 7D[HV 0DQDJHPHQW
$FW

)UHHGRP RI ,QIRUPDWLRQ $FW
 F 

,Q6FKHGXOHLQ3DUWWKHHQWU\UHODWLQJWRWKH
&RXQFLORQ7ULEXQDOVDQGWKHHQWU\UHODWLQJWR
WKH 6FRWWLVK &RPPLWWHH RI WKH &RXQFLO RQ
7ULEXQDOV

)LQDQFLDO 6HUYLFHV DQG 0DUNHWV
$FW 
&RQVHTXHQWLDO
$PHQGPHQWV DQG 5HSHDOV
2UGHU 6, 

$UWLFOH  

-XVWLFH 1RUWKHUQ ,UHODQG  $FW
 F 

,QHDFKRI6FKHGXOHVDQG WKHHQWU\UHODWLQJ
WR WKH SDQHO RI SHUVRQV DSSRLQWHG XQGHU
VHFWLRQ  RIWKH7ULEXQDOVDQG,QTXLULHV$FW
WRDFWDVFKDLUPHQRIWULEXQDOVWKDWVLWLQ
1RUWKHUQ,UHODQG

1DWLRQDOLW\ ,PPLJUDWLRQ DQG
$V\OXP$FW F 

,Q6FKHGXOHSDUDJUDSKVDQG E DQG F 

6FRWWLVK
3XEOLF
6HUYLFHV
2PEXGVPDQ
$FW

&RQVHTXHQWLDO
3URYLVLRQV
DQG 0RGLILFDWLRQV  2UGHU
 6, 

$UWLFOH

&RQVWLWXWLRQDO5HIRUP$FW
F 

,Q6FKHGXOHSDUDJUDSK
,Q 6FKHGXOH  LQ WKH DPHQGPHQW PDGH E\
SDUDJUDSK    DQG LQ WKH DPHQGPHQW
PDGHE\SDUDJUDSK  WKHHQWU\UHODWLQJ
WR WKH SDQHO RI SHUVRQV DSSRLQWHG XQGHU
VHFWLRQ  RIWKH7ULEXQDOVDQG,QTXLULHV$FW
WRDFWDVFKDLUPHQRIWULEXQDOVWKDWVLWLQ
1RUWKHUQ,UHODQG
,Q6FKHGXOHLQ3DUW$RIWKHOLVWLQSDUDJUDSK
u
D WKH HQWU\ IRU VHFWLRQ      DQG   RI
WKH 7ULEXQDOV DQG ,QTXLULHV $FW 
DQG
E WKHHQWU\IRUSDUDJUDSK  RI6FKHGXOH
WRWKDW$FW
,Q 6FKHGXOH  LQ 3DUW  WKH HQWU\ UHODWLQJ WR
PHPEHUV RI SDQHOV DSSRLQWHG XQGHU VHFWLRQ
  RIWKH7ULEXQDOVDQG,QTXLULHV$FW



'UDIW7ULEXQDOV&RXUWVDQG(QIRUFHPHQW%LOO
6FKHGXOHu5HSHDOV
3DUWu-XGLFLDODSSRLQWPHQWV

5HIHUHQFH

([WHQWRIUHSHDORUUHYRFDWLRQ

7ULEXQDOV
&RXUWV
DQG
(QIRUFHPHQW$FW F 

,Q6FKHGXOHSDUDJUDSK
3$57

-8',&,$/$332,170(176
5HIHUHQFH

([WHQWRIUHSHDO

&RXUWV DQG /HJDO 6HUYLFHV $FW
 F 

,Q6FKHGXOHu
D SDUDJUDSK
E LQSDUDJUDSK  WKHZRUGVqSDUDJUDSK
  RIrDQGWKHZRUGVDIWHUqrDQG
F SDUDJUDSKV  E DQG

&KLOG6XSSRUW$FW F 

,Q VHFWLRQ  WKH GHILQLWLRQ RI qJHQHUDO
TXDOLILFDWLRQr

6RFLDO6HFXULW\$FW F 

,Q6FKHGXOHSDUDJUDSK  

(QWHUSULVH$FW F 
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TRIBUNALS, COURTS AND
ENFORCEMENT BILL
EXPLANATORY NOTES

INTRODUCTION
1.
These explanatory notes relate to the draft Tribunals, Courts and Enforcement
Bill, which was published on 25 July 2006. They have been prepared by the
Department for Constitutional Affairs in order to assist the reader of the draft Bill and
have not been endorsed by Parliament.
2.
The notes need to be read in conjunction with the draft Bill. They are not, and
are not meant to be, a comprehensive description of the Bill. So where a clause or part
of a clause does not seem to require any explanation or comment, none is given.
OVERVIEW
3.
The Tribunals, Courts and Enforcement Bill will primarily implement the key
recommendations contained in the following reports and papers:
•
•
•
•
•
•

•

1
2

the White Paper, Transforming Public Services: Complaints, Redress and Tribunals,1
published in July 2004 (“Transforming Public Services”);
the consultation paper Increasing Diversity in the Judiciary, published in October
2004;
the Law Commission Report, Landlord and Tenant – Distress for Rent,2 published in
February 1991 (“the Law Commission’s Report”);
a Report to the Lord Chancellor, Independent Review of Bailiff Law, by Professor J.
Beatson QC published in July 2000;
a White Paper, Effective Enforcement, published in March 2003 (“Effective
Enforcement”);
a consultation paper, A Choice of Paths: better options to manage over-indebtedness
and multiple debt, published on 20 July 2004 (“the Choice of Paths Consultation”);
and
a consultation paper, Relief for the indebted, an alternative to bankruptcy, published
in March 2005.

Command paper 6243
February 1991, Report No. 194
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4.
The explanatory notes are divided into parts reflecting the structure of the Bill.
For each part, there is a summary of the provisions and commentary on the background
to the proposals. Commentary on particular clauses is then set out in number order, with
the commentary on the various schedules included with the clause to which they relate.
5.

The Bill is divided into 7 Parts:

Part 1: Tribunals and Inquiries
Part 1 creates a new, simplified statutory framework for tribunals to provide coherence
and enable future reform, and brings the tribunal judiciary together under a Senior
President. It also replaces the Council on Tribunals, the supervisory body for tribunals,
with an Administrative Justice and Tribunals Council, and gives it a broader remit.
Part 2: Judicial Appointments
Part 2 provides for revised minimum eligibility requirements for appointment to judicial
office, enabling eligibility to be extended, by order, beyond barristers and solicitors to
the holders of other relevant qualifications, such as legal executives.
Part 3: Enforcement by Taking Control of Goods
Part 3 unifies the existing law relating to enforcement by seizure and sale of goods for
most purposes. It also replaces the current law of rent distress with a modified regime
for recovering rent arrears in the commercial property sector.
Part 4: Enforcement of Judgments and Orders
Part 4 contains measures to help creditors with claims in the civil court to enforce their
judgments, including a new court-based mechanism to help the court gain access to
information about the judgment debtor, on behalf of the creditor.
Part 5: Debt Management and Relief
Part 5 makes changes to two statutory debt-management schemes, administration
orders and enforcement restriction orders. Part 5 also contains measures which provide
debtors who are unable to pay their debts with relief from enforcement and discharge
from their debts. In addition, Part 5 contains non-court based measures to help overindebted persons and those with multiple debt situations manage their indebtedness.
Part 6: Miscellaneous
Part 6 makes changes to the ability of High Court enforcement officers and the
obligation on High Sheriffs to execute writs of possession issued to enforce compulsory
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purchase orders. Part 6 also amends section 31 of the Supreme Court Act 1981 (“SCA
1981”) enabling the High Court to substitute its decision for that of a court or tribunal
in certain circumstances.
Part 7: General
Part 7 contains technical provisions including about implementation.
PART 1: TRIBUNALS AND INQUIRIES
SUMMARY
6.
The policy intention underlying Part 1 of the Bill is to create a new, simplified
statutory framework for tribunals, bringing existing tribunal jurisdictions together and
providing a structure for new jurisdictions and new appeal rights.
7.
The Bill seeks to provide a new unified structure by creating two new tribunals,
the First-tier Tribunal and the Upper Tribunal, and by giving the Lord Chancellor
power to transfer the jurisdiction of existing tribunals to them. It gives the Lord
Chancellor the power to transfer to himself certain statutory powers and duties in
relation to the administration of tribunals and places him under a general duty to
provide administrative support to the new tribunals, and the employment tribunals,
Employment Appeal Tribunal and Asylum and Immigration Tribunal (AIT).
8.
The Bill also creates a new judicial office, the Senior President of Tribunals,
to oversee the tribunal judiciary. The Bill provides for the membership of the tribunals,
rights of appeal from the tribunals and the making of new Tribunal Procedure Rules,
and gives the Upper Tribunal the power to exercise a judicial review jurisdiction in
certain circumstances. The Bill also replaces the Council on Tribunals with the
Administrative Justice and Tribunals Council, which will have a broader view of the
whole of the administrative justice system.
BACKGROUND
9.
Tribunals constitute a substantial part of the justice system. They deal with a
wide range of disputes including those between the individual and the state (including
matters such as benefits, tax and immigration) and between individual parties (such as
employment disputes).
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10.
Until now, most tribunals have been created by primary legislation when needed,
without any form of overarching framework. And many have been administered by the
government departments responsible for the policy area in which that tribunal has
jurisdiction, and, sometimes, for the decisions which are appealable to the tribunal.
11.
In the report of his Review of Tribunals, Tribunals for Users – One System, One
Service, published in August 2001, Sir Andrew Leggatt recommended extensive reform
to the tribunals system. He recommended that tribunals should be brought together in
a single system and that they should become separate from their current sponsoring
departments, to be administered instead by a single Tribunals Service in what was then
the Lord Chancellor’s Department.
12.
The Government agreed and published its response to the report in the White
Paper Transforming Public Services: Complaints, Redress and Tribunals in July 2004.
The new tribunals
13.
The Government’s response to Sir Andrew Leggatt’s recommended single
tribunal system is to create two new, generic tribunals, the First-tier Tribunal and the
Upper Tribunal, into which existing tribunal jurisdictions can be transferred. The
Upper Tribunal is primarily, but not exclusively, an appellate tribunal from the Firsttier Tribunal.
14.
The Bill also provides for the establishment of “chambers” within the two
tribunals so that the many jurisdictions that will be transferred into the tribunals can
be grouped together appropriately. Each chamber will be headed by a Chamber
President and the tribunals judiciary will be headed by a Senior President of Tribunals.
Membership, deployment and composition
15.
A distinctive feature of tribunals is their membership. Some tribunals consist of
a lawyer sitting alone. Others comprise a lawyer sitting with one or more members who
may be experts in their field (such as doctors or accountants), have experience relevant
to the work of the tribunal, or have no relevant experience but have generic skills,
while a few tribunals have no legal members at all.
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16.
There is no coherent system in place for deploying tribunal members. While
some sit in more than one jurisdiction, this will be as a result of the member having
gone through the whole appointments process for each additional jurisdiction.
17.
The Bill creates new offices for the First-tier and Upper Tribunal, new titles
(giving the legal members the title of judges) and a new system of deployment. Judges
of the First-tier Tribunal or Upper Tribunal will be assigned to one or more of the
chambers of that tribunal, having regard to their knowledge and experience. The fact
that a member may be allocated to more than one chamber allows members to be
deployed across the jurisdictions within the tribunal. It is expected that members of
existing tribunals will become members of the new tribunals.
Reviews and appeals and the judicial review jurisdiction of the tribunals
18.
At the moment there is no single mechanism for appealing against a tribunal
decision. Appeal rights differ from tribunal to tribunal. In some cases there is a right of
appeal to another tribunal. In other cases there is a right of appeal to the High Court.
In some cases there is no right of appeal at all. The Bill provides a unified appeal
structure. In most cases a decision of the First-tier Tribunal may be appealed to the
Upper Tribunal and a decision of the Upper Tribunal may be appealed to a court. The
grounds of appeal must relate to a point of law. The rights to appeal may only be
exercised with permission.
19.
It will also be possible for the Upper Tribunal to deal with some judicial review
cases which would otherwise have to be dealt with by the High Court. The Upper
Tribunal has this jurisdiction only where a case falls within a class specified in a
direction given by the Lord Chief Justice or in certain other cases transferred by the
High Court.
20.
Instead of tribunal rules being made by the Lord Chancellor and other
government Ministers under a multiplicity of different rule-making powers, a new
Tribunals Procedure Committee, modelled on rule committees which make rules of
court, will be responsible for tribunal rules.
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Transfer of tribunal functions
21.
It is intended that the new tribunals will exercise the jurisdictions currently
exercised by the tribunals listed in Parts 1 to 4 of Schedule 6, which constitute most of
the tribunal jurisdictions administered by central government. The Government’s policy
is that in the future, when a new tribunal jurisdiction is required to deal with a right of
review or appeal, that right of appeal or review will be to these new tribunals.
22.
Some tribunals have been excluded from the new structures because of their
specialist nature, while tribunals run by local government have for now been excluded,
as their funding and sponsorship arrangements are sufficiently different to merit a
separate review.
23.
There are also tribunals that will share a common administration, and
the leadership of the Senior President of Tribunals, but whose jurisdictions will not be
transferred to the new tribunals. They are the AIT, the employment tribunals and the
Employment Appeal Tribunal. The AIT has a unique single-tier structure, in order to
cut out abuse of the system, under the Nationality, Immigration and Asylum Act 2002,
as amended by the Asylum and Immigration (Treatment of Claimants etc) Act 2004,
which would not fit into the new structure envisaged by the Bill. The employment
tribunals and the Employment Appeal Tribunal are excluded because of the nature of
their cases, which involve one party against another, unlike most other tribunals which
hear appeals from citizens against decisions of the state.
Administrative Support
24.
In Transforming Public Services, the Government set out its plans to create a
single Tribunals Service to provide common administrative support to the main central
government tribunals. The new Service, an executive agency of the Department for
Constitutional Affairs (DCA), was launched in April 2006. It provides support to a
range of tribunals, including the Asylum and Immigration Tribunal, the Social Security
and Child Support Tribunals, the employment tribunals and the Employment Appeal
Tribunal, and the Mental Health Review Tribunals in England. Most tribunals which
are the responsibility of central government are now administered by the Tribunals
Service, or will join the Service over the next few years.
25.
The Tribunals Service was created by machinery of government changes.
Legislation was not required. The Bill does not, therefore, set out a blueprint for the
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new agency. The Bill does, however, give the Lord Chancellor the power to transfer
to himself certain statutory powers and duties that primarily relate to the provision of
administrative support for tribunals. It entrenches these powers and duties with the
Lord Chancellor so that they can be transferred to another minister only by primary
legislation.
26.
In developing these proposals the intention has been to follow the principles
underlying the evolving constitutional settlement between the executive and the
judiciary set out in the concordat agreed between the Lord Chancellor and the Lord
Chief Justice for England and Wales in January 2004, and the Constitutional Reform
Act 2005 (“CRA 2005”).
Oversight of Tribunals and Inquiries
27.
The Council on Tribunals operates under the Tribunals and Inquiries Act
1992 (the 1992 Act). Its statutory purpose is to keep under review and report on the
constitution and working of tribunals under its supervision, to consider and report on
particular matters that may be referred to it under the 1992 Act with respect to
tribunals and, where necessary, to consider and report on the administrative procedures
of statutory inquiries. The Council is also under a statutory duty to make an annual
report about its work which is to be laid before Parliament. The Council seeks to ensure
that tribunals and inquiries meet the needs of users through the provision of an open,
fair, impartial, efficient, timely and accessible service.
28.
Sir Andrew Leggatt recommended that the Council on Tribunals should play
a central role in the new tribunals system (recommendations 168-182). Transforming
Public Services built on these recommendations in the wider context of the
Government’s proposals for reforming the Administrative Justice System. Chapter 11 of
the White Paper proposed that with the creation of the Tribunals Service in April 2006
it was also necessary for the Council to change. It proposed that the Council on
Tribunals should take on a wider remit to become an Administrative Justice and
Tribunals Council and in particular to focus on the needs of the public and users.
Clauses 36 and 37 of, and Schedule 7 to, the Bill give effect to the new policy.
Administrative Justice and Tribunals Council
29.
The Administrative Justice and Tribunals Council (AJTC) will adopt a similar
role in relation to the supervision of tribunals as that currently exercised by the Council
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on Tribunals. But in addition to taking on the Council on Tribunals’ present remit, the
Administrative Justice and Tribunals Council will be charged with keeping the
administrative justice system as a whole under review, considering how to make the
system more accessible, fair and efficient, and advising the Lord Chancellor, the
Scottish Ministers, the National Assembly for Wales and the Senior President
accordingly.
30.
The Council’s wider administrative justice role will be concerned with ensuring
that the relationships between the courts, tribunals, ombudsmen and alternative dispute
resolution routes satisfactorily reflect the needs of users.
31.
The Administrative Justice and Tribunals Council will be of a comparable size
to the present Council on Tribunals, with between 10 and 15 members appointed by
the Lord Chancellor, and by Ministers from the devolved administrations, under an
independent Chair. It will have Scottish and Welsh Committees.
Enforcement
32.
Tribunals have no enforcement powers of their own and if a monetary award
is not paid then, in England and Wales the claimant must register it in the county
court and use the enforcement methods available there (e.g. Section 15 of the
Employment Tribunals Act 1996). Un-represented claimants often find that this is a
difficult process and that representatives other than solicitors are of little help.
Transforming Public Services undertook to simplify the system.
33.
The proposed measures will remove the need for registration of unpaid tribunal
awards in the county court or High Court (depending on the amount of the debt) and
provide that tribunal awards can be enforced as if they bear the right to a warrant of
execution. Claimants will thus be able to go directly to the county court or High Court
for enforcement.
34.
Essentially, the legislative changes will (a) allow claimants to proceed
immediately to enforcement (levelling the playing field between tribunal users and other
civil claimants), and (b) ensure that those owed money as a result of a tribunal hearing
can benefit from improvements to the wider civil enforcement system.
35.
The Bill proposals will mean that the procedure in England and Wales (and
Northern Ireland) will become similar to the Scottish process, in that the award will be
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treated as enforceable without any intermediate steps being necessary. Part 1 of the Bill
does not alter the methods of enforcement either in Scotland or in England and Wales
(or Northern Ireland), but allows tribunals to benefit from them.
36.
In addition, the Bill provides for unpaid awards to be entered on the Register of
Judgments, Orders and Fines (which may be searched by banks, building societies, and
credit companies when considering applications for credit).
37.
The Bill also makes it easier for the courts to obtain information about the
debtor, as claimants will be able to make information requests under clause 77. The
purpose of this clause is to allow the claimant to identify what kind of court action it
would be appropriate to take to recover the debt.
COMMENTARY ON CLAUSES: PART 1
Clause 1: The First-tier Tribunal and the Upper Tribunal
38.
Clause 1 provides for the creation of a First-tier Tribunal and an Upper
Tribunal. It is intended that the Upper Tribunal will primarily, but not exclusively, be
an appellate tribunal from the First-tier Tribunal. They are intended to be adaptable
institutions, able to take on any existing or new tribunal jurisdictions. So in the future,
when Parliament decides to create a new appeal right or jurisdiction, it will not have to
create a new tribunal to administer it. The Upper Tribunal is a superior court of
record, like the High Court and the Employment Appeal Tribunal.
Clause 2 and Schedule 1: Senior President of Tribunals
39.
Clause 2 creates a new statutory judicial post, that of Senior President of
Tribunals. The post is intended to provide unified leadership to the tribunals judiciary.
The creation of the post was recommended by Sir Andrew Leggatt in his review.
40.
The Bill creates a number of specific powers and duties for the Senior President,
including:
•
•

The chambers structure for the First-tier Tribunal and the Upper Tribunal (and any
change in it) requires his concurrence (Clause 4(1))
He may, with the concurrence of the Lord Chancellor, make provision for the
allocation of functions between chambers (Clause 4(5))
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•

•
•
•

•
•
•

•

Duty to report to the Lord Chancellor on matters which the Senior President
wishes to bring to the attention of the Lord Chancellor and matters which the Lord
Chancellor has asked the Senior President to cover (Clause 6)
Power to make practice directions (Clause 18)
Right to be consulted on the making of fees orders (Clause 25)
Power to request an ex officio judge or other member of the First-tier Tribunal or
the Upper Tribunal to act as members of those tribunals (Schedule 2 paragraphs 6
and 7; Schedule 3 paragraphs 6 and 8)
Duty to maintain appropriate arrangements for training and guidance of judges and
other members (Schedule 2 paragraph 8; Schedule 3 paragraph 9)
Power to assign judges and other members to Chambers (Schedule 4 Part 2)
Being or nominating a member of the Tribunal Procedure Committee. (It is
expected that the Senior President or his nominee will chair the Committee.)
(Schedule 5 paragraph 19)
Power to request the appointment of additional members of the Tribunal Procedure
Committee (Schedule 5 paragraph 23)

41.
In exercising these powers the Senior President has to have regard to the
principles set out in Clause 2(4), namely that tribunals need to be accessible, proceedings
need to be fair and handled quickly and efficiently and members need to be expert.
These criteria are based on the long-standing principles underlying the jurisdiction
of tribunals, as originally articulated by the Report of the Committee on Administrative
Tribunals and Inquiries in 1957 (the Franks Report).
42.
Schedule 1 sets out the process for appointing a Senior President and the terms
of office. This is a judicial appointment. If there is a vacancy, the Lord Chancellor must
recommend a person for appointment to the office unless the Lord Chief Justice agrees
that it may remain unfilled. (Paragraph 1)
43.
The appointment is made by Her Majesty the Queen, following the practice
for senior judicial appointments generally. Her Majesty acts on the recommendation
of the Lord Chancellor and there are two routes to a recommendation by the Lord
Chancellor. The first is where the Lord Chancellor, the Lord Chief Justice of England
and Wales, the Lord President of the Court of Session and the Lord Chief Justice of
Northern Ireland agree on the nomination of a Lord Justice of Appeal or a member of
the Inner House of Court of Session as a suitable candidate for appointment. If there is
no agreement the Lord Chancellor must ask the Judicial Appointments Commission to
select someone for recommendation for appointment. (Paragraph 2)
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44.
The process for selection by the Judicial Appointments Commission is set out in
paragraphs 3 to 5. It follows as closely as is appropriate the criteria and process for
appointment of Heads of Division under Sections 67 to 75 of the CRA 2005.
45.
The eligibility requirement is the same as for a Lord Justice of Appeal or High
Court Judge, as it would be amended by Schedule 10 paragraph 18 of the Bill, and the
equivalents in Scotland and Northern Ireland.
46.
Paragraph 4 of Schedule 1 inserts seven new clauses into the CRA 2005. These
clauses create a process for the selection of the Senior President by the Judicial
Appointments Commission which is the same as the process for appointment of a Head
of Division, except that the Lord President of the Court of Session and the Lord Chief
Justice of Northern Ireland are consulted, because of the Senior President’s United
Kingdom-wide responsibilities. The selection panel for the appointment of the Senior
President consists of the Lord Chief Justice, or his nominee, a person designated by the
Lord Chief Justice, the Chairman of the Commission or his nominee and a lay member
of the Commission designated by the third member. The person designated by the Lord
Chief Justice is intended to be a present or former office holder in tribunals. This
provision is intended to bring to the selection panel direct knowledge or experience
of the distinctive nature of tribunals in the justice system.
47.
The terms of office for the Senior President are set out in paragraphs 6 to 10 of
Schedule 1. The Senior President may be appointed either for a fixed term or for an
indefinite period subject only to the retirement provisions of the Judicial Pensions and
Retirement Act 1993. The Senior President may only be removed from office by Her
Majesty on an address presented to Her by both Houses of Parliament. (Paragraph 6)
48.
The Senior President may resign at any time. If the Lord Chancellor, the Lord
Chief Justice of England and Wales, the Lord President of the Court of Session and
the Lord Chief Justice of Northern Ireland agree that the holder of the office is
disabled by permanent infirmity and is incapacitated from resigning, the Lord
Chancellor may instead require the holder of the office to vacate the office.
Clause 3 and Schedules 2 and 3: Judges and other members of the First-tier and
Upper Tribunal
49.
Clause 3 and Schedules 2 and 3 set out provisions relating to judges and other
members of the First-tier Tribunal and Upper Tribunal.
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50.
At present most tribunals include legally qualified members and members
without a legal qualification. The qualification requirements which apply to the
lawyers, who often chair the tribunal hearing a case, are varied. The range of non-legal
members is very wide and includes members such as medical practitioners, accountants,
people with experience of disability issues, people with experience of the armed services
and so-called “lay” members. This structure will continue in the new tribunals, with the
legally qualified members being called judges of the First-tier Tribunal or Upper
Tribunal.
51.
Judges and other members of the new tribunals will either be appointed as such
(“appointed judges/members”) or hold their office in the First-tier Tribunal or Upper
Tribunal by virtue of another office which they hold (“ex officio judges/members”). So,
for example, a circuit judge will automatically be a member of the Upper Tribunal.
This will enable judges who have the appropriate expertise and experience, from
holding judicial office in courts or other tribunals, to be brought into the new tribunals
to help to deal with the tribunals’ work. Similarly, some members of other tribunals
without legal qualifications will automatically be members of the new tribunals. The
same principle will apply within the structure of the new tribunals, so that, for
example, a judge of the Upper Tribunal will automatically be an appointed judge of
the First-tier Tribunal.
52.
The table below shows how this will work. There is power, in clause 3(10), for
the Lord Chancellor to make an order adding to the list of offices whose holders
become ex officio judges or members of the new tribunals.
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Offices outside the new tribunals

Office

Office held in new tribunals

High Court judge

Judge of the Upper Tribunal

Circuit judge
Judge of the Court of Session
Sheriff (Scotland)
County court judge (Northern Ireland)
Social Security Commissioner or deputy
Social Security Commissioner
President or Deputy President of Asylum
and Immigration Tribunal or Senior
Immigration Judge
Member of Employment Appeal Tribunal

Member of the Upper Tribunal

District judge

Judge of the First-tier Tribunal

District Judge (Magistrates’ Courts)
Chairman of employment tribunal
Immigration Judge
Member of Criminal Injuries Compensation
Appeal Panel appointed by Scottish Ministers

Judge of the First-tier Tribunal
(criminal injuries compensation
appeals only)

Member of employment tribunal

Member of the First-tier Tribunal

Member of the AIT

Member of the First-tier Tribunal
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Offices in the new tribunals

Office

Other offices held in new
tribunals

Senior President of Tribunals

Judge of the Upper Tribunal

Chamber President

Judge of the Upper Tribunal and
judge of the First-tier Tribunal

Appointed judge of the Upper Tribunal

Judge of the First-tier Tribunal

53.
A person is eligible for appointment as a judge of the First-tier Tribunal if he
has a legal qualification and 5 years’ legal experience since qualifying (Schedule 2,
paragraph 1(2)). The requirement for appointment as a judge of the Upper Tribunal is
7 years’ post-qualification experience (Schedule 3, paragraph 1(2)). These are standard
qualifications for judicial office.
54.
But in addition, persons may be appointed if, in the Lord Chancellor’s opinion,
they have legal experience which would make them suitable for appointment if they
had the relevant legal qualifications. This provision, which is based on current
eligibility requirements in the Asylum and Immigration Tribunal and the Mental Health
Review Tribunal, recognises that in the specialised fields in which tribunals operate, the
necessary skills and knowledge may have been acquired by someone who does not have
a professional qualification in the United Kingdom, such as a legal academic or
someone qualified in a European or Commonwealth jurisdiction.
55.
Appointed judges of the Upper Tribunal are appointed by the Queen, on the
recommendation of the Lord Chancellor (Schedule 3, paragraph 1(1)). Appointed
members of the Upper Tribunal, and appointed judges and members of the First-tier
Tribunal, are appointed by the Lord Chancellor (Schedule 2, paragraphs 1(1) and 2(1);
Schedule 3 paragraph 2(1)). Except where a member of an existing tribunal is
transferred into the new tribunals under clause 27(2), appointment takes place after
selection by the Judicial Appointments Commission.
56.
Appointed judges of the First-tier Tribunal and the Upper Tribunal are
protected by a prohibition on removal without the concurrence of the Lord Chief
Justice of England and Wales, Lord President of the Court of Session or Lord Chief
Justice of Northern Ireland (Schedule 2 paragraph 3, Schedule 3 paragraph 3). Judges
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and other members of the First-tier Tribunal and the Upper Tribunal appointed on a
salaried basis have the further protection of a provision that they may be removed by
the Lord Chancellor only on the ground of inability or misbehaviour (Schedule 2
paragraph 4, Schedule 3 paragraph 4). These provisions safeguard the independence of
the tribunals.
57.
As mentioned above, the judges and members of both new tribunals will be
made up partly of ex officio judges and members, i.e. those who hold office in the new
tribunals by virtue of other offices they hold in the courts or tribunals. The deployment
of those ex officio judges and members is to be under the control of the Senior
President of Tribunals, in conjunction, in the case of judges from the courts, with the
Lord Chief Justice of England and Wales, the Lord President of the Court of Session
or the Lord Chief Justice of Northern Ireland. Paragraphs 6 and 7 of Schedule 2 and
paragraphs 6 and 8 of Schedule 3 deal with the arrangements for deployment.
58.
The Lord Chancellor has power to appoint deputy judges of the Upper Tribunal
(Schedule 3, paragraph 7). A person must have the same legal qualifications for
appointment as a deputy judge as for appointment as a judge of the Upper Tribunal.
59.
The Senior President of Tribunals has responsibility for maintaining
arrangements for the training and guidance of judges and other members of the
First-tier Tribunal and Upper Tribunal (Schedule 2, paragraph 8; Schedule 3,
paragraph 9).
Clause 4: Chambers: Jurisdiction and Presidents and Schedule 4: Chambers and
Chamber Presidents: further provision
60.
The current position is of many separate tribunals dealing with different
jurisdictions. When these tribunals are replaced by just two tribunals, it will be
necessary for the jurisdictions in the new tribunals to have an organisational structure.
Clause 4 provides for the establishment of boundaries for the jurisdictions within the
First-tier and Upper Tribunal through the creation of chambers. The tribunals will
bring together a wide range of specialist jurisdictions. It would dilute expertise and
damage the service provided to the public if they were organised on the basis that all
judges and members can deal with all kinds of case. Instead, jurisdictions will be
grouped so that similar work is dealt with by judges and members best able to deal
with it. Initially the division into chambers is intended largely to follow the current
jurisdictional boundaries but the chambers system is intended to be flexible so that
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changes can be made easily as the workload of the tribunals changes. The Lord
Chancellor and the Senior President will each have the power, with the concurrence of
the other, to create chambers by order. Subsection (5) also provides for the Senior
President and the Lord Chancellor to be able to vary by order the distribution of
functions between the chambers in either the First-tier Tribunal or the Upper Tribunal.
61.
Clause 4(2) requires the Lord Chancellor to appoint a President for each
chamber and paragraph 5 of Schedule 4 gives him the option of appointing a deputy
Chamber President. Schedule 4 paragraph 1 provides for the eligibility requirements
to be a Chamber President or a Deputy Chamber President to be the same as that for
appointment as a judge of the Upper Tribunal under Schedule 3. This is a judicial
leadership role, involving skills and experience beyond that which is required of a
judge, so is a separate appointment. Chamber Presidents are intended to provide
judicial leadership within their chambers and to guarantee levels of expertise within
their chambers. To that end, they will have the power to give practice directions (clause
18), and their concurrence in the assignment of a judge or member to their chamber is
required (Schedule 4 paragraph 10(3)).
62.
Chambers may be constructed on either a functional or a geographical basis, or
a combination of the two.
63.
Part 2 of Schedule 4 provides for the Senior President to establish a system
for assignment of tribunal judges and members to chambers. This system will be
designed by the Senior President to allow the flexible and efficient deployment of
existing office holders across each of the two new tribunals. Each Chamber President
and Deputy Chamber President must be assigned to their own chamber but can be
assigned to other chambers as well. Every other judge or member must be assigned to
at least one chamber.
64.
The process of assignment is intended to be flexible, informal and transparent.
It is intended to be based upon the principle of deploying judges and members who
have, or are able to acquire, the necessary skills and experience to meet identified
business needs of the tribunal.
65.
To ensure openness and transparency the Senior President will, under paragraph
12 of Schedule 4, be required to publish his policy on assignments of tribunal judges
and members to chambers. The policy must ensure that appropriate use is made of the
knowledge and experience of the judges and other members of the new tribunals. The
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policy must also ensure that a chamber which involves the application of the law of
Scotland or Northern Ireland has enough members with knowledge and experience of
that law.
66.
To ensure appropriate executive accountability to Parliament for the process of
assigning members, and to take into account any resource implications, the concurrence
of the Lord Chancellor will be required before the policy can be adopted.
67.
Under paragraph 13 of Schedule 4, allocation of members to individual hearings
is a judicial leadership function and therefore a matter for the Chamber President.
However, this is subject to the panel composition requirements set by the Lord
Chancellor in an order under paragraph 14. These requirements will set, on a
jurisdiction by jurisdiction basis, the number of members who should sit on particular
appeals. This order is made by the Lord Chancellor in order to take account of
resource implications, and to provide parliamentary scrutiny.
68.
Paragraphs 2 and 3 of Schedule 4 deal with the appointment of Chamber
Presidents. While some Chamber Presidents may be appointed directly to that office,
others may be drawn from the High Court or the Court of Session in Scotland. In the
latter case, the Lord Chief Justice of England and Wales or Northern Ireland, or the
President of the Court of Session nominates a judge. In the former case selection will
be made by the JAC and the office of Chamber President will be added to Schedule 14
to the CRA 2005 for this purpose.
69.
Paragraph 4 of Schedule 4 permits a Chamber President to delegate his
functions to another judge or other member who is assigned to the same Chamber.
70.
Paragraphs 5 and 6 of Schedule 4 provide for the appointment by the Lord
Chancellor of Deputy and Acting Chamber Presidents. Deputy Presidents are intended
to be available to take on functions delegated to them by the Senior President or the
Chamber President. Acting Presidents are to be appointed by the Lord Chief Justice of
England and Wales to cover a temporary vacancy in the office of Chamber President.
71.
Paragraph 7 of Schedule 4 requires the Chamber President to make
arrangements for the issuing of guidance to judges, members and users, on the law and
practice relating to the jurisdictions assigned to his chamber.
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Clause 5: Senior President: power to delegate
72.
This clause enables the Senior President to delegate any of his functions to any
Judge of the Upper or First-tier Tribunal.
Clause 6: Report by Senior President of Tribunals
73.
This clause requires the Senior President to give the Lord Chancellor a report
on the cases that have come before the First-tier Tribunal and the Upper Tribunal that
year. This provision is intended to support improvement both in the workings of the
new tribunals and the standard of decision-making and review in cases which come
before the tribunals. The clause gives the Senior President some flexibility in deciding
which matters should be covered in the report, and the Lord Chancellor some
flexibility in deciding which cases are a priority for the report.
Clause 7: Review of decision of First-tier Tribunal
74.
This clause provides the First-tier Tribunal with the power to review decisions
without the need for a full onward appeal and, where the tribunal concludes that an
error was made, to re-decide the matter. This is intended to capture decisions that are
clearly wrong, so avoiding the need for an appeal. The power has been provided in the
form of a discretionary power for the Tribunal so that only appropriate decisions are
reviewed. This contrasts with cases where an appeal is more appropriate, because, for
instance, it is important to have an authoritative ruling, are dealt with in this manner.
75.
Only decisions which are appealable under clause 8 can be reviewed. Some
decisions are excluded from appeal and so cannot be reviewed.
Clause 8: Right to appeal to Upper Tribunal
76.
A party to a case generally has a right of appeal on a point of law from the
First-tier Tribunal to the Upper Tribunal. The right of appeal is subject to permission
being given by either the First-tier Tribunal, or the Upper Tribunal. But there is no
right of appeal against a decision which is “excluded”. Excluded decisions are listed in
subsection (5). The Lord Chancellor has a limited power to add to the list by order
under subsection (5)(e).
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77.
Under subsection (7) the Lord Chancellor may by order define who is to be
treated as a party to a case for the purposes of an appeal and therefore able to appeal.
This is to deal with cases where it might be desirable for a person who was neither the
person making the original appeal to the First-tier Tribunal, nor the respondent to the
original appeal, to be able to make an onward appeal to the Upper Tribunal. This
power is subject to affirmative resolution procedure – see clause 40(5) and (6)(a).
Clause 9: Proceedings on appeal to Upper Tribunal
78.
This clause provides what the Upper Tribunal can do when it determines that
an error has been made on a point of law by the First-tier Tribunal. It allows the
Upper Tribunal to either remit the case back to the First-tier tribunal, or to make the
decision which it considers should have been made. If it takes the latter option it can
make findings of fact.
Clause 10: Right to appeal to Court of Appeal etc
79.
This clause provides the basis on which appeals can be made to the Court of
Appeal in England and Wales or Northern Ireland or the Court of Session in Scotland.
As in clause 8, appeals lie on any point of law subject to permission being granted.
Certain decisions are excluded and the Lord Chancellor can add to the list, but subject
to the same constraints as in clause 8.
80.
Under subsection (6) the Lord Chancellor may by order restrict appeals to the
Court of Appeal to cases where the court or the Upper Tribunal considers that the
proposed appeal would raise some important point of principle or practice or that there
is some other compelling reason for the appeal to be heard. This provision is intended
to deal with second appeals i.e. where a prospective appellant has had their case
considered by both the First-tier Tribunal and the Upper Tribunal but wishes to pursue
the case to the Court of Appeal. The criteria set out in this subsection are the same as
the criteria applied by the Court of Appeal in considering second appeals from the
High Court or county court (see Access to Justice Act 1999, section 55(1)). The
intention is to restrict second appeals on the same point unless the wider public interest
test is met.
81.
The exercise of this power is subject to the affirmative resolution procedure.
It does not apply to Scotland.
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82.
Subsections (9) to (11) require the Upper Tribunal to specify whether the
appropriate appellate court is the Court of Appeal in England and Wales, the Court of
Session or the Court of Appeal in Northern Ireland. This provision is intended to deal
with situations where it is not obvious which is the appropriate appellate court e.g.
where an appellant has moved from Scotland to England or vice versa, or in order
that linked cases can be dealt with in the same court.
Clause 11: Proceedings on appeal to Court of Appeal etc
83.
Where the appellate court determines that the Upper Tribunal has made an
error of law, it has power to remit the case to be redecided, or to make the decision
which it considers should have been made. This avoids the need for another hearing.
“Judicial Review”
84.
Tribunals currently have no powers of judicial review. Clauses 12 to 16 create a
statutory regime which enables the Upper Tribunal to exercise judicial review powers in
appropriate cases. This will enable the user to have the benefit of the specialist
expertise of the Upper Tribunal in cases akin to those which the Upper Tribunal
routinely deals with in the exercise of its statutory appellate jurisdiction. These
provisions do not alter the inherent or statutory jurisdiction of the High Court (as
amended by clause 112) in any other respect.
85.
There will be two situations in which the Upper Tribunal will be able to use
these powers. The first is where a direction has been made by the Lord Chief Justice of
England and Wales or his delegate specifying a class of case to be dealt with by the
Upper Tribunal rather than the High Court. The second is where the High Court
orders the transfer of an individual case because it considers it just and convenient to
do so.
Clause 12: Upper Tribunal’s “judicial review” jurisdiction
86.
This clause confers power on the Upper Tribunal to grant certain forms of relief
akin to those available in the High Court on an application for judicial review. This
clause needs to be read alongside clauses 15 and 16, which set out the circumstances in
which the Upper Tribunal has jurisdiction.
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87.
When it has jurisdiction, the Upper Tribunal may grant a mandatory order
(an order that the respondent does something); a prohibiting order (an order that the
respondent stops doing something); a quashing order (an order setting aside a decision
or action as unlawful); a declaration; or an injunction. These remedies have the same
effect as if made by the High Court. In determining whether to grant a remedy, the
Tribunal must have regard to the principles of judicial review that would apply in the
court from which jurisdiction has been delegated. Therefore the Upper Tribunal’s
powers are similar to the High Court’s
Clause 13: Application for relief under section 12(1)
88.
Because the Upper Tribunal’s powers are similar to the High Court’s in judicial
review cases, the Upper Tribunal’s powers are subject to similar conditions. Therefore
it is necessary to have permission to apply to the Upper Tribunal to exercise its
“judicial review” jurisdiction, and the Upper Tribunal may refuse permission, or refuse
a remedy, if there has been delay in making an application.
Clause 14: Quashing orders under section 12(1): supplementary provision
89.
This clause makes further provision as to what the Upper Tribunal might do if
it decides to grant a quashing order. The Upper Tribunal’s powers are similar to the
High Court’s (see clause 112).
Clause 15: Limits of jurisdiction under section 12(1)
90.
Conditions need to be met for the Upper Tribunal to have power to deal with
an application under clause 13 for relief under clause 12. These conditions are set out
in clause 15. The first condition is that the applicant in question is only seeking a
remedy that the Upper Tribunal is able to grant. The second condition is that the
application does not call into question anything done by the Crown Court. This is
because it would be anomalous to give a tribunal supervisory powers over a senior
court. The third condition is that the application falls within a specified class of case.
The class is designated by a Practice Direction made by or on behalf of the Lord Chief
Justice with the concurrence of the Lord Chancellor.
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Clause 16: Transfer of judicial review applications from High Court
91.
Clause 16 amends the Supreme Court Act 1981 and the Judicature (Northern
Ireland) Act 1978 to give effect to clauses 12 to 15. As a result, certain applications for
judicial review will have to be transferred to the Upper Tribunal. In addition, the High
Court may transfer to the Upper Tribunal individual cases that do not fall within a
class specified under clause 15(6) but which can be best dealt with by the Upper
Tribunal.
Clause 17 and Schedule 5: Tribunal Procedure Rules
92.
At present, each tribunal has its own rules, and in many tribunals there are
multiple sets of rules. Rule-making powers usually rest with the Lord Chancellor or
the Secretary of State. They are usually subject to parliamentary procedure, and the
Council on Tribunals must be consulted, but there is no standard form or approach,
and no statutory requirement to consult or involve anyone. In the courts, rules are
made by rule committees with judicial and practitioner membership under a unified set
of powers, enabling a coherent approach to be taken to the development of procedure.
The intention is to replicate this arrangement for the new tribunals.
93.
Clause 17 sets out the basis on which procedural rules are to be made for the
new tribunals. Schedule 5 makes provision for (a) what the rules may contain, (b) the
creation of a Tribunal Procedure Committee, (c) the process for making procedural
rules and (d) the power to amend primary legislation in pursuance of a rule change.
94.
Tribunal Procedure Rules are subject to an overriding objective: the rules must
be made with a view to securing that the tribunal system is accessible and fair, that
proceedings before the tribunal are handled quickly and efficiently, that the rules are
simple and simply expressed and that appropriate responsibility is conferred on tribunal
members for ensuring that proceedings are handled quickly and efficiently. This is
similar to the overriding objective governing the Civil Procedure Rules.
95.
Matters which may be covered by Tribunal Procedure Rules are set out in
clause 17(1) and Schedule 5. It is not intended that each jurisdiction will have rules that
cover every aspect listed. Rather, the Tribunal Procedure Committee will exercise its
judgement, within the process set out in Part 3 of Schedule 5, to determine which rules
are needed in each jurisdiction. In addition the matters listed in Part 1 of Schedule 5
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are not intended to be a comprehensive list of all the matters about which rules may be
made.
96.
The provisions governing the membership and responsibility for appointing
members of the Tribunal Procedure Committee are loosely modelled on those for the
rule committees making rules of court but are more flexible because of the diverse
nature of tribunals. The Committee is intended to consist of core members and
additional members appointed as and when required to provide jurisdiction-specific
knowledge. One of the core members is the Senior President, or a person nominated by
him. The Lord Chancellor, the Lord Chief Justice of England and Wales and the Lord
President of the Court of Session appoint the other core members. The Lord Chief
Justice of England and Wales or Northern Ireland or the Lord President of the Court
of Session may appoint additional members at the request of the Senior President
depending on what need has been identified. It may be, for instance, that the
Committee needs to make rules for or affecting a jurisdiction with which its core
members are unfamiliar, and then additional members with the appropriate expertise
will be appointed.
97.
The core membership consists of the Senior President or a person nominated by
him, three people with experience of practice in tribunals or giving advice to persons
involved in tribunal proceedings, a person nominated by the AJTC, a judge from each
of the tribunals, a tribunal member and a person with experience in and knowledge of
the Scottish legal system. The Lord Chancellor’s role is limited to selecting persons with
experience of tribunal proceedings or practice and appointing the member selected by
the Administrative Justice and Tribunals Council. Consistent with the Concordat, the
selection of judicial members falls to either the Lord Chief Justice or the Lord
President.
98.
Any additional members are appointed (at the request of the Senior President of
Tribunals) by the Lord Chief Justice of England and Wales, the Lord President of the
Court of Session or the Lord Chief Justice of Northern Ireland. It is expected that
additional members will usually be members of the judiciary. The maximum number of
additional members are intended to bring specialist knowledge to the Committee when
discussing particular matters.
99.
Under paragraph 24 the Lord Chancellor may make changes to the composition
of the Committee, but only with the concurrence of the Lord Chief Justice of England
and Wales or the Lord President of the Court of Session and the Lord Chief Justice of
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Northern Ireland, where such a change would affect a member appointed to the
committee by them.
100. Schedule 5 Part 3 details the process by which Tribunal Procedure Rules are to
be made. This is consistent with the process for making Civil, Family and Criminal
Procedure Rules. The Committee is required to consult before rules are made. In order
for the rules to be submitted to the Lord Chancellor they must be approved by the
Committee. The Lord Chancellor’s powers once rules are submitted to him are limited
to powers to allow or disallow. However, the Lord Chancellor does have the power to
specify a purpose which must be achieved by rules. This is to ensure that, although the
Tribunal Procedure Committee is independent, the Lord Chancellor is able to set
objectives for the rules.
101. Once allowed by the Lord Chancellor, rules made under this process are subject
to negative resolution procedure.
102. Schedule 5 Part 4 gives the Lord Chancellor power to amend, repeal or revoke
any Act in pursuance of a rule change. This power is based upon the provisions in the
Civil Procedure Act 1997.
Clause 18: Practice directions
103. This clause provides the Senior President with the statutory authority to
supplement Tribunal Procedure Rules by means of practice directions. These directions
may take the form of guidance, interpretation of the law, matters of precedent or the
delegation of judicial functions to senior members. The giving of practice directions is
one of the functions that the Senior President may choose to delegate to Chamber
Presidents under clause 5. Following the Concordat, practice directions made either by
the Senior President or a Chamber President will usually require the Lord Chancellor’s
approval. There are two exceptions. The first is where practice directions consist of
guidance about the application and interpretation of law or the making of decisions.
The second exception is where practice directions consist of criteria for determining
which members of the tribunals may be chosen to decide particular categories of
matter. Practice directions given by a Chamber President will always require the Senior
President’s approval, whether or not they also require the Lord Chancellor’s approval.
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Clause 19: Supplementary powers of Upper Tribunal
104. This clause provides the Upper Tribunal with the powers of the High Court or
Court of Session to require the attendance and examination of witnesses and the
production and inspection of documents, and all other matters incidental to the Upper
Tribunal’s functions. These are similar powers to the Employment Appeal Tribunal’s
under section 29 of the Employment Tribunals Act 1996.
Clause 20: First-tier Tribunal and Upper Tribunal: sitting places
105. This clause provides for the First-tier Tribunal or the Upper Tribunal to sit
anywhere in the United Kingdom irrespective of the law under which a case arises.
This will allow the flexible listing of cases for hearing in accordance with the needs of
tribunal users. It does not, however, allow a tribunal to decide which law it wants to
apply.
Clause 21: Enforcement
106. Subsections (1) to (3) ensure that monetary awards made by the First-tier and
Upper Tribunals are enforceable through the courts. These provisions do not alter the
methods of enforcement.
107. Many tribunal awards in England and Wales are currently enforced through the
county court, but there are some where enforcement is currently through the High
Court (eg the Lands Tribunal where enforcement may be through either court, and the
Transport Tribunal where enforcement is in the High Court). Subsection (1) states that
a sum payable following a decision of either the First-tier or Upper Tribunal will be
recoverable as if it were payable either under an order of a county court in England
and Wales or an order of the High Court in England and Wales. The intention is to
retain flexibility as to the venue for enforcement for a particular jurisdiction, on the
assumption that any provision made in the Tribunal Procedure Rules will be subject to
rules governing the allocation of proceedings between the High Court and the county
courts (the rules currently stipulate that judgments for £5,000 are to be enforced in the
High Court).
108. In relation to tribunals where the governing statute does not currently allow for
enforcement through the court system, it is not intended to alter the position until the
relevant jurisdiction is transferred to the new tribunals.
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109. Subsection (2) makes corresponding provision for Scotland. An order for
payment made as a result of a decision of either the First-tier or Upper Tribunal made
in Scotland (or a copy of such an order certified in accordance with Tribunal
Procedure Rules) may be enforced as if it were an extract registered decree arbitral
bearing a warrant for execution issued by the sheriff court of any sheriffdom in
Scotland (i.e. without the intermediate step of registering the decision with the Sheriff
Court).
110. Subsection (3) makes corresponding provision for Northern Ireland. An order
for payment made as a result of a decision of either the First-tier or Upper Tribunal in
Northern Ireland will be recoverable as if it were payable under either an order of a
county court in Northern Ireland or the High Court in Northern Ireland
111. Subsection (4) provides that the enforcement provisions in the preceding
subsections do not apply to awards of damages, restitution or the recovery of a sum
due made to an applicant by the Upper Tribunal exercising its ‘judicial review’ powers
under clause 13 (6), because enforcement of such awards is dealt with in clause 13(7).
112. Subsection (5) empowers the Lord Chancellor to make an order (applying to
England and Wales or to Northern Ireland) stipulating that a sum of a description
specified in the order (payable in pursuance of a decision of the First Tier or Upper
Tribunal) may be recoverable as if it were payable either under an order of a county
court, or under an order of the High Court, but not both.
113. Subsection (6) allows for Tribunal Procedure Rules to be made which spell out
where for the purposes of the enforcement provisions a decision is to be taken to have
been made. This is necessary due to the different enforcement methods that apply to
Scotland compared with England and Wales. Rules might, for example, provide that
where a tribunal is sitting in Scotland to hear a case arising under the law of England
and Wales, any sum payable in pursuance of a decision of the tribunal is recoverable as
if the decision had been made in England and Wales.
Clause 22: Assessors
114. An assessor is an expert who is appointed by a court or tribunal to assist it in
dealing with issues within the assessor’s area of expertise. Some tribunals already have
a power to appoint assessors and clause 22 will allow this practice to continue within
the new tribunals. This clause provides the First-tier Tribunal or the Upper Tribunal
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with the power to appoint an assessors to assist it with matters or questions of special
difficulty. But it will not require the assessor to be used where it is inappropriate to the
jurisdiction.
Clause 23: Mediation
115. Mediation and other forms of alternative dispute resolution are used increasingly
in the justice system. They can provide more efficient and effective remedies, at lower
cost and with less pressure on users. There is nothing to prevent tribunal judiciary or
staff from acting as mediators in cases where mediation may be helpful in resolving
cases without the need for full hearings. This clause provides the necessary statutory
safeguards where mediation takes place. It is neither intended nor envisaged that
mediation will take place in all jurisdictions. However, the term mediation can
encompass a broad spectrum of activity. This clause has been designed to provide the
statutory basis for those actions. The use of mediation in tribunal proceedings can be
governed both by Tribunal Procedure Rules and by practice directions.
116. Subsection (7) provides that where staff members offer mediation services they
may charge a fee (payable to the Lord Chancellor) for those services.
Clause 24: Costs or expenses
117. Many tribunals’ powers to award costs are currently limited, either because they
have no powers to award costs, or because the scope of any power they have is limited.
This clause grants the tribunals the discretion to order costs and expenses in the same
way as courts. It is not intended that these provisions will apply in all jurisdictions,
rather that there will be flexibility as part of the creation of the new system to
determine where a costs regime would be appropriate and whether there should be any
limits to such a regime (for example, that costs should be awarded only against a party
who has acted vexatiously or unreasonably). This is why subsection (1) is subject to
provision made under the Tribunal Procedure Rules.
Clause 25: Fees
118. This provision grants the Lord Chancellor the power, with the consent of the
Treasury, to prescribe by order fees to be paid for anything done in the First-tier
Tribunal or the Upper Tribunal. Before making such an order, the Lord Chancellor
must consult the Senior President and the Administrative Justice and Tribunals
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Council. This power has been designed to cover in part those tribunals which currently
charge a fee for their services and in part the possibility that at some point in the
future it may be appropriate to charge fees in other jurisdictions. Where a fee is
introduced in an area where a fee has not been previously been payable, clause 40(6)(b)
requires that the order is subject to the affirmative resolution procedure.
Clause 26: Transfer of functions of certain tribunals
119. The transfer of jurisdictions to the new tribunals is a central feature of the Bill.
This clause provides the Lord Chancellor with the power to transfer jurisdictions
from those tribunals listed in the relevant parts of Schedule 6 to either of the two
new tribunals or the employment tribunals or the Employment Appeal Tribunal. In this
way adjudicative functions which are currently spread across a wide range of tribunals
can be consolidated into the new tribunals and the employment tribunals and
Employment Appeal Tribunal. The general policy of clause 26(5) to (8) is to restrict
devolved functions from being transferred to the new tribunals.
120. Under clause 26(5), the general rule is that functions of tribunals which are
within the legislative competence of the Scottish Parliament or the Northern Ireland
Assembly (i.e. devolved) may not be transferred to the First-tier Tribunal or Upper
Tribunal under clause 27.
121. Clause 26(6) and (7) set out some exceptions. Functions in relation to appeals
relating to estate agents and consumer credit, and criminal injury compensation
appeals, may be transferred. But transfer of functions relating to criminal injury
compensation appeals in Scotland will require the consent of Scottish Ministers.
122. Clause 26(8) provides that if any functions relating to the operation of a tribunal,
or expenses for attending the tribunal, are exercisable by the National Assembly for
Wales, functions of that tribunal may be transferred under clause 26 only with the
consent of the Assembly.
Clause 27: Transfers under section 26: supplementary powers
123. Where functions are transferred under clause 26, supplementary powers are
needed to give the transfer full effect. Subsection (1) confers power on the Lord
Chancellor to provide by order for the abolition of a tribunal whose functions have
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been transferred under clause 26, i.e. a tribunal, a tribunal member or a person who is
an authorised decision-maker for a tribunal.
124. Subsection (2) enables the Lord Chancellor, in transferring functions of tribunals
listed under Schedule 6, to also provide that where the tribunal is abolished, judicial
office holders have a new office within either the First-tier Tribunal or the Upper
Tribunal. However, it is not intended to use this power as respects any person whose
existing office is that of Commissioner for the general purposes of income tax.
That office is abolished by paragraph 1(1) of Schedule 8 to the Bill.
125. Subsection (5) allows the Lord Chancellor to provide by order for the
continuation of procedural rules following a transfer of functions.
Clause 28: Power to provide for appeal to Upper Tribunal from tribunals in Wales
126. Where a jurisdiction is exercised by separate tribunals for England and Wales,
difficulties could arise if there were different routes of onward appeal for the English
and Welsh tribunals. This clause provides for an appeal to the Upper Tribunal from
tribunals in Wales in two circumstances. Subsections (1) and (2) deal with a situation
where the functions of a tribunal covering both England and Wales are transferred to
the First-tier Tribunal in respect of England only. Subsection (3) deals with appeals
from tribunals which already have a separate existence in Wales, and which are listed in
Part 7 of Schedule 6. Without this power an appeal, if it exists, would continue to lie
to the High Court. The intention is that users of these tribunals will have access to the
Upper Tribunal for their onward appeals, on the same basis as users in England.
Clause 29: Transfer of Ministerial responsibilities for certain tribunals
127. This clause makes it possible to transfer administrative functions of other
ministers (including Her Majesty’s Revenue and Customs) in relation to tribunals to
the Lord Chancellor. The power is similar to the power under section 1 of the
Ministers of the Crown Act 1975 which enables transfer of functions between ministers.
128. Subsections (7) and (8) taken together prevent functions transferred to the Lord
Chancellor from being transferred to another Minister of the Crown under subsection
(1) or under the Ministers of the Crown Act 1975. This will replicate the effect of
section 19 of, and Schedule 7 to, the CRA 2005, entrenching judiciary-related functions
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in the office of the Lord Chancellor, and so helping to secure the independence of
tribunals from the departments formerly responsible for them.
Clause 30: Transfer of powers to make procedural rules for certain tribunals
129. This clause enables the Lord Chancellor by order to transfer power to make
procedural rules for certain tribunals to himself or to the Tribunal Rules Procedure
Committee. Most of the powers that may be transferred under this clause are currently
exercisable by the Secretary of State. This power will allow the Lord Chancellor to:
a) standardise the process for making rules for those tribunals whose functions are
not scheduled to transfer into the new tribunal structure; or
b) transfer the responsibility for making rules for particular tribunals to the
Tribunal Procedure Committee before their functions are transferred to the
First-tier Tribunal or Upper Tribunal.
Clause 31: Power to amend lists of tribunals in Schedule 6
130. Schedule 6 shows which of the powers in the Bill are exercisable in respect of
which tribunals. There are three main powers: clause 26 deals with the transfer of
tribunals’ functions, including adjudicate functions to the new tribunals under the Bill.
Clause 29 deals with the transfer of executive functions in relation to tribunals to the
Lord Chancellor. Clause 30 deals with the transfer of rule making powers to the Lord
Chancellor and the Tribunal Procedure Committee.
131.
•
•
•
•

Because of the number of permutations, there are currently seven lists.

Part 1: tribunals where all three types of function are to be transferred.
Part 2: a tribunal where only the adjudicative and executive functions are to be
transferred. There are no rule-making powers to transfer.
Part 3: tribunals where only the adjudicative and rule-making powers are to be
transferred because all executive functions are already with the Lord Chancellor.
Part 4: tribunals where only the tribunal’s functions can be transferred because
agreement has not yet been reached as to the transfer of the executive and rulemaking functions.
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•

•

•

Part 5: tribunals where executive functions are to be transferred to the Lord
Chancellor and rule-making functions to the Tribunal Procedure Committee but no
change is intended in the tribunal’s functions.
Part 6: tribunals where only executive functions are to be transferred. No change is
intended to the tribunal’s functions and rule-making powers are to remain with the
Secretary of State, as indicated in the Transforming Public Services: Complaints
Redress and Tribunals.
Part 7: tribunals in Wales where appeal is intended to be to the Upper Tribunal.

132. This clause gives flexibility by enabling the Lord Chancellor to add or remove
tribunals so that the relevant powers can be exercised (or not exercised) in relation to
them. The power is constrained by subsections (2)(a), (3) and (4). Under subsection
(2)(a), a tribunal created otherwise than by or under an enactment (e.g. a private
tribunal of some kind) cannot be brought within the new structure. Under subsection
(2)(b), tribunals created on or after the last day of the Session in which the Bill is
passed may not be added to any of the lists of tribunals in Schedule 6. If the First-tier
Tribunal or Upper Tribunal is to have jurisdictions created by later legislation then it
will need to be conferred by that later legislation rather than transferred using the
machinery of clause 31. As the Tribunals are all-purpose in nature it is not expected
that there will be a need to create any new tribunals.
133. Subsections (2)(c) and (3) preserve the position of the National Assembly for
Wales. Subsection (4) prevents the power being used to bring any of the ordinary
courts of law into the new tribunal structure. The terms “tribunal” and “ordinary court
of law” are not defined but follow the terminology used in the Tribunals and Inquires
Act 1992.
Clause 32: Orders under clauses 26-30: supplementary
134. This clause provides for power to amend, repeal or revoke enactments in
connection with orders under sections 26 to 30.
Clause 33: Administrative support for certain tribunals: The general duty
135. This provision places the Lord Chancellor under a statutory obligation to ensure
there is an efficient and effective system of tribunal administration. The duty is framed
in respect of the First-tier Tribunal, the Upper Tribunal, the employment tribunals, the
Employment Appeal Tribunal and the AIT. It mirrors section 1 of the Courts Act
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2003, which sets out the Lord Chancellor’s duty in respect of the courts in England
and Wales. It is intended to show that tribunals are to be treated no less favourably
than the courts.
Clause 34: Tribunal staff and services and Clause 35: Provision of accommodation
136. Clauses 34 and 35 are modelled on sections 2 and 3 of the Courts Act 2003 and
grant the Lord Chancellor similar powers to provide staff, services and accommodation
for tribunals. Clause 34 allows the Lord Chancellor to employ civil servants as tribunal
staff, so that he can discharge his duty of administering the courts and providing
support services. Like section 2 of the Courts Act 2003, it restricts the Lord
Chancellor’s ability to contract out services. Clause 35 gives the Lord Chancellor power
to provide, equip, maintain and manage tribunal accommodation.
Clauses 36 and 37: The Administrative Justice and Tribunals Council
137. The existing Council on Tribunals will be replaced by an Administrative Justice
and Tribunals Council (AJTC), which is established by clause 36 and Schedule 7.
The AJTC, like the Council on Tribunals, will be a non-departmental public body, but
will have a wider remit.
138. When the AJTC comes into existence, the Council on Tribunals (and its Scottish
Committee) will be abolished. This will be effected by clause 37. If the Council on
Tribunals has property, rights or liabilities at the time when it is abolished, clause 37
empowers the Lord Chancellor to make an order transferring them to the new
Administrative Justice and Tribunals Council. The order is to be subject to negative
resolution procedure.
Schedule 7: Administrative Justice and Tribunals Council
Members and Committees
139. The Council on Tribunals currently consists of between 10 and 15 members, and
it is intended that the size of the AJTC will be comparable. Paragraph 1 stipulates that
the AJTC is to consist of not fewer than 10 and not more than 15 appointed members,
together with the Parliamentary Commissioner for Administration.
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140. The provisions for appointment of the Council differ from the existing
arrangements in two ways:
141. First, the National Assembly for Wales now have power to appoint one or two
members to the AJTC. The Assembly do not have power to appoint members to the
Council on Tribunals, although section 2(4) of the Tribunals and Inquiries Act 1992
provides that “regard shall be had to the need for representation of the interests of
persons in Wales”. The increased Welsh representation of the Council fulfils Sir
Andrew Leggatt’s recommendation (recommendation 254) that there should be a review
of whether the Council had enough members representing “the interests of persons in
Wales”. This is also reflected in the creation of a Welsh committee for the AJTC
(see below).
142. Second, while all appointments to the Council must be made with the
concurrence of the Lord Chancellor and the Scottish and Welsh devolved
administrations, paragraph 1(2) of Schedule 7 to the Bill makes it clear that each
of the devolved administrations appoints its own members.
143. Members of the Council on Tribunals are appointed by the Lord Chancellor
and Scottish Ministers jointly, under section 2 of the Tribunals and Inquiries Act 1992.
Under paragraph 1(2) of Schedule 7, Scottish Ministers may appoint two or three
members, the National Assembly for Wales may appoint one or two members, and the
remainder are appointed by the Lord Chancellor. All appointments must therefore be
by mutual agreement between the Lord Chancellor, Scottish Ministers and the National
Assembly for Wales. The appointments made by the devolved administrations form the
core of the Scottish and Welsh Committees of the Council.
144. The Chairman of the AJTC is nominated by the Lord Chancellor from among
the appointed Council members, after consultation with the Scottish and Welsh
devolved administrations. The Chairman is to hold and vacate office in accordance
with the terms of his nomination and may resign by giving written notice to the Lord
Chancellor. He may not continue as Chairman if his appointment as a Council member
expires (It is expected that Council members will normally be appointed for a fixed
term of 3 to 5 years) or is terminated. Paragraphs 5 and 8 make corresponding
arrangements for the Chairmen of the Scottish and Welsh Committees.
145. Paragraph 3 stipulates that appointed members are to hold and vacate office in
accordance with their terms of appointment. It is expected that these will usually be for
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a fixed renewable term. Apart from a fixed term of appointment coming to an end,
there are two ways in which a person may cease to be a member: resignation or
removal by the Lord Chancellor. In order to safeguard the powers of the devolved
administrations the Lord Chancellor may only remove Scottish or Welsh appointees
with the concurrence of the relevant devolved administration. Removal may be on the
grounds of inability or misbehaviour without cause. In line with Cabinet Office
guidance on the establishment of non-departmental public bodies, paragraph 11 gives
the Lord Chancellor power to pay compensation to a member removed without cause.
146. As with the Council on Tribunals, the AJTC has a Scottish Committee in order
to deal with interests specific to Scotland. The Scottish Committee is to include the two
or three Council members appointed by Scottish Ministers under paragraph 1(2)(a).
One of these members is to be nominated by Scottish Ministers as chairman of the
Committee. In addition, three or four non-Council members may be appointed to the
Committee by the Scottish Ministers. The Parliamentary Commissioner for
Administration (the UK Parliamentary Ombudsman) and the Scottish Public Services
Ombudsman are members of the Committee by virtue of their offices. In essence these
provisions mirror existing arrangements under section 2 of the 1992 Act. It is expected
that appointments will normally be for 3 to 5 years.
147. Unlike the Council on Tribunals, the AJTC has a Welsh Committee (paragraphs
7 to 9). The Welsh Committee is to include the one or two Council members appointed
by the National Assembly for Wales under paragraph 1(2)(b). One of these members is
to be nominated by the Assembly as chairman of the Committee. In addition, two or
three non-Council members may be appointed to the Committee by the Assembly.
The Parliamentary Commissioner for Administration and the Public Services
Ombudsman for Wales are members of the Committee by virtue of their offices. These
provisions ensure that Welsh interests are represented in the same way as Scottish ones.
148. As with the Council on Tribunals, the Lord Chancellor has power to pay
remuneration to the Chairmen of the Council and its Scottish and Welsh Committees,
fees to Council and Committee members other than the Chairmen, and expenses (travel
and subsistence) to members of the Council and its Committees (paragraph 10).
149. The AJTC’s status as a non-departmental public body, not part of a central
government department, is reflected in paragraph 12, which makes it clear that the
Administrative Justice and Tribunals Council and its Scottish and Welsh Committees (like
the Council on Tribunals and its Scottish Committee) are independent of the Crown.
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Functions
150. The current remit of the Council on Tribunals, under section 1 of the Tribunals
and Inquiries Act 1992, is relatively narrow. In particular it does not include review of
the administrative justice system. Sir Andrew Leggatt recommended (recommendation
179) that the Council should be made responsible for upholding the system of
administrative justice and keeping it under review, for monitoring developments in
administrative law, and for making recommendations to the Lord Chancellor about
improvements that might be made to that system. Accordingly, paragraph 14 stipulates
that the Council is to keep the administrative justice system under review, and consider
ways to make it accessible, fair and efficient and make proposals for research. The
Council is also to advise the Senior President of Tribunals, the Lord Chancellor and
the devolved administrations on the development of the system, and refer proposals for
changes to the system.
151. Central to the AJTC’s remit is the concept of the ‘administrative justice system’
from the point of view of the person in respect of whom a decision is made. The
administrative justice system means the system by which administrative or executive
decisions are taken and, if necessary, re-considered to achieve a fair (“just”) result.
It is not confined to the tribunal part of the process, and includes the procedures for
making decisions, the law under which those decisions were made, as well as the
systems for resolving disputes and airing grievances in relation to such decisions. Thus
it is not intended that the functions of the Administrative Justice and Tribunals
Council should be limited to the appropriate forums for legal redress, but they should
extend to looking at the design of the whole system and how that system works in
practice.
152.

The remit of Administrative Justice and Tribunals Council will therefore cover:

a) The interaction between the state and the individual (including businesses).
b) The way in which different institutions (for example, government departments,
ombudsmen, tribunals) interact to produce a decision on how the state and an
individual are to interact. It is not intended that this function of the
Administrative Justice and Tribunals Council should involve keeping these
institutions under review, but rather the way in which the system functions
generally. The only function of review of these institutions is in respect of
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tribunals (paragraph 15) and statutory inquiries (paragraph 16), which are distinct
and separate functions of the Administrative Justice and Tribunals Council.
153. An example is the social security benefits system. The circumstances where
individuals are entitled to social security benefits are set out in legislation. Decisions
about whether an individual is entitled to a benefit are made by civil servants in the
name of the Secretary of State for Work and Pensions. Within the Department for
Work and Pensions (DWP), there is a system whereby some of these decisions are
reconsidered by other civil servants. Most of these decisions, whether initial decisions or
reconsidered decisions, attract a right of appeal to a tribunal (the appeal tribunal
established under section 4 of the Social Security Act 1998). If a decision does not
attract such a right of appeal, then it may be subject to judicial review by the courts.
Appeal tribunal decisions can be appealed to the Social Security Commissioners.
Onward appeal from the Commissioners on a point of law lies to the Court of Appeal
in England and Wales or Court of Session in Scotland.
154. In addition, a social security claimant who is dissatisfied with the way he has
been treated, regardless of whether a right of appeal exists against a decision which has
been made, can complain to the Secretary of State for Work and Pensions. Also, a
claimant’s Member of Parliament can ask the Parliamentary Commissioner for
Administration (the Ombudsman) to investigate.
155. The Administrative Justice and Tribunals Council will have power to keep all
these processes under review, and consider how the whole system can be made
accessible, fair and efficient. Together, all these processes amount to the system of
administrative justice in relation to social security. The Administrative Justice and
Tribunals Council exercises its review functions in relation to that system.
156. For each part of the process – the initial decision-makers, those who reconsider
decisions, Ombudsmen, the Minister, complaints handlers, the tribunals and the courts
– the Council’s remit when reviewing the administrative justice system is not to review
their working as individual institutions, but to review how the system, which they
produce as a result of their individual roles, functions. The Administrative Justice and
Tribunals Council might consider, for example, that the number of judicial reviews can
and should be reduced by creating new appeal rights, or that the number of appeals
should be reduced by increasing the level, frequency and thoroughness of departmental
review and reconsideration of decisions, and advise accordingly. The Administrative
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Justice and Tribunals Council might advise the creation of an independent complaints
reviewer or expansion of the role of the Ombudsman.
157. It is outside the Administrative Justice and Tribunals Council’s function to
review and report on the internal workings of the Department for Work and Pensions
or the Ombudsman’s office, as would be any views on reform of substantive social
security law. The AJTC should be able to review and report on the working of the
First-tier Tribunal and the Upper Tribunal (when the jurisdictions relating to social
security appeals are transferred to them) by virtue of the distinct powers under
paragraph 15.
158. In addition to the review of the administrative justice system, the AJTC has
general functions with respect to certain tribunals (“listed tribunals”), and with respect
to statutory inquiries. These are set out in paragraphs 15 and 16 respectively. The
Council on Tribunals has duties in respect of statutory inquiries, but these duties are
not consistent. Although the Council on Tribunals has under section 1(1) of the 1992
Act a duty to keep under review the constitution and working of the tribunals listed in
Schedule 1 to that Act, and has a duty to consider and report on such particular
matters relating to those tribunals as may be referred to it, the functions of the Council
on Tribunals in relation to statutory inquiries are more limited. In particular, the
Council on Tribunals is required to review and report on matters in relation to
statutory inquiries only if those matters are referred to the Council on Tribunals or
they are matters considered by the Council on Tribunals to be of special importance.
159. These anomalies will be absent from the Administrative Justice and Tribunals
Council’s general function, which will be to keep under review the constitution and
working of tribunals and statutory inquiries. In addition, and in relation to both listed
tribunals and to statutory inquiries, the Administrative Justice and Tribunals Council will
be able to consider and report on any other matter that it determines to be of special
importance. The Council may also consider and report on any particular matter relating
to tribunals in general (not just listed tribunals), or to any particular tribunal, which is
referred to the Council by ministers in accordance with Paragraph 17 (see below).
160. Paragraph 15(2) and 15(3) empower the Council (in accordance with
recommendation 178 of the Leggatt Report) to scrutinise and comment on legislation
(primary and secondary, including procedural rules), existing or proposed, relating to
tribunals in general or to any particular tribunal. Sir Andrew Leggatt recommended
that the Council should be given the opportunity to comment on any proposed
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legislation affecting the constitution or working of tribunals. He also considered
(Leggatt Report, paragraph 7.51) that “there should be a general expectation that
where the Council has made formal representations to a Government department, it
should receive a reasoned and constructive reply, capable of being put in the public
domain”. This power is not confined to listed tribunals, and “tribunal” in this context
includes a tribunal which does not yet exist but is referred to in proposed legislation.
Before exercising this power in relation to a tribunal or tribunals with jurisdiction in
cases arising in Scotland or Wales, the Council must consult the Scottish or Welsh
Committee as appropriate.
161. The aim is to ensure that the Council, like its predecessor, has an early
opportunity to bring its expertise (and wider perspective) to bear on legislative
proposals, as well as ensuring that government departments take note of the Council’s
views.
162. Under section 8 of the 1992 Act, the Council on Tribunals must be consulted on
draft procedural rules. However, as Sir Andrew Leggatt pointed out (paragraph 7.52 of
his Report) there is no requirement to consult it during the preparation of draft Bills
for primary legislation. The provisions in paragraph 15 empower the Council to
scrutinise and comment on all legislation which relates to any tribunal, other than a
court of law. This would include, but is not confined to, legislation that amends
existing legislation relating to a tribunal.
163. Transforming Public Services made it clear that it was not the Government’s
intention to place the Department introducing or responsible for such legislation under
a statutory duty to consult the Council. Rather, a non-statutory code of practice will
be developed, under which government departments will be expected to consult the
Council on all tribunals legislation, where it is feasible to do so.
164. The Council will be able to exercise its power to scrutinise and comment
on legislation relating to tribunals whether or not the Council has been consulted under
the terms of the code of practice. The code of practice will also commit the
departments responsible for the legislation to publish their responses to the Council’s
comments as part of the process of publishing primary or secondary legislation. Since
not all legislation is published in draft form, some consultation may have to be on a
confidential basis, with publication of comments where appropriate following
publication of the legislation.
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165. The AJTC’s functions also include particular matters referred to it in relation to
tribunals or statutory inquiries. Matters may be referred jointly by the Lord
Chancellor, the National Assembly for Wales and a member of the Scottish Executive.
However, matters relating solely to Scotland or Wales may respectively be referred by a
member of the Scottish Executive or by the National Assembly for Wales. Matters not
relating to Scotland and not relating to Wales alone, may be referred by the Lord
Chancellor.
166. At present, there is only a statutory requirement for the annual report of the
Council on Tribunals to be laid before Parliament (section 4(7) of the 1992 Act).
Paragraph 18 is intended to ensure that, in accordance with the Leggatt Report
(recommendation 175), the work of the Council should be reported to the relevant
ministers and to an appropriate Parliamentary Select Committee.
167. A report on matters referred to the Council by ministers must be made to the
authority or authorities who referred the matter. Any other report (i.e. those made by
the Council as part of its review function or on matters which it determines to be of
special importance) must be made to the Lord Chancellor, unless it relates to Wales or
Scotland, in which case it must also be made to the National Assembly for Wales or to
the Scottish ministers. The Lord Chancellor must lay before Parliament all reports
made to him by the Council. Scottish Ministers must lay reports on matters within the
legislative competence of the Scottish Parliament before the Scottish Parliament.
168. The arrangements for referring matters to the Scottish and Welsh Committees of
the AJTC are in essence the same as the existing arrangements for the Scottish
Committee of the Council on Tribunals, as set out in section 4 of the 1992 Act. The
relevant Committee must be consulted, and the Committee’s report be considered, before
the Council reports on any matter within its remit relating to Scotland or Wales. The
Committees may of their own motion make reports to the Council on any aspect of the
Council’s remit (including matters referred by ministers) as it affects Scotland or Wales.
The Committees may submit their reports direct to the Scottish Ministers or National
Assembly for Wales (as appropriate) if the Council does not make a report on the
matters dealt with, or if the Council does not adopt the report made by the relevant
Committee without modification. Any such reports must be laid before the Scottish
Parliament, or published by the National Assembly for Wales (as appropriate).
169. The AJTC must formulate a general programme of the work that it plans to
undertake in carrying out its functions, and send copies of it to the Lord Chancellor,
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the National Assembly for Wales and Scottish Ministers (paragraph 21). Given the
potential breadth of the Council’s remit, and to avoid potential areas of overlap with
existing statutory bodies, subsection (3) places a duty on the Council, in drawing up its
work programme, to have regard to the work of the Civil Justice Council, the Social
Security Advisory Committee and the Industrial Injuries Advisory Council.
170. The Council must make an annual report to the Lord Chancellor, Scottish
Ministers and the National Assembly for Wales, which must be laid before Parliament
and the Scottish Parliament (paragraph 22). In addition, the Scottish and Welsh
Committees must make annual reports which, in the case of the Scottish Committee
must be laid before the Scottish Parliament, and in the case of the Wales Committee
must be published by the National Assembly for Wales.
171. Members of the AJTC and its Scottish and Welsh Committees have the right to
attend as observers the proceedings of any listed tribunal (paragraph 23).
172. Paragraph 24 limits the remit of the AJTC in respect of Northern Ireland,
reserving any matter that would be within the legislative competence of the Northern
Ireland Assembly. The provision mirrors section 1(2) of the 1992 Act, which similarly
limits the remit of the Council on Tribunals.
173. The AJTC must be consulted in relation to procedural rules for listed tribunals
(paragraph 25). But this does not apply to Tribunal Procedure Rules made by the
Tribunal Procedure Committee (eg rules for the Upper Tribunal and First-tier
Tribunal), since the Administrative Justice and Tribunals Council will be represented on
the Tribunal Procedure Committee and will be able to make comments in that forum.
174. The Council must consult the Scottish or Wales Committee as appropriate
with respect to procedural rules for any tribunal, which has jurisdiction in relation to
Scotland or Wales.
175. “Listed Tribunals” are definded in paragraph 26. The First-tier Tribunal and the
Upper Tribunal are listed tribunals for these purposes, and the Lord Chancellor, the
Scottish Ministers and the National Assembly for Wales have power to designate
tribunals for which they are responsible as “listed tribunals”. The definition of tribunals
for these purposes extends only to statutory tribunals.
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176. Where a tribunal does not have a separate Scottish or Welsh identity but has an
identity covering the whole of the United Kingdom or Great Britain, the power to list
a tribunal (and thus bring it under the supervision of the Council) resides in the Lord
Chancellor. For example, the Social Security Commissioners are the responsibility of
the Lord Chancellor on a Great Britain-wide basis, so the power to include the Social
Security Commissioners in an order would be exercised by the Lord Chancellor.
177. A tribunal cannot be listed so far as it exercises functions within the legislative
competence of the Northern Ireland Assembly. This prevents the AJTC from having
any role in relation to tribunals which are devolved in Northern Ireland.
179. Paragraph 26 prohibits the listing of non-statutory tribunals. Such tribunals are
not intended to come within the Administrative Justice and Tribunals Council’s remit.
Clause 38: Delegation of Functions by the Lord Chief Justice etc
180. This clause enables the Lord Chief Justice to nominate a judicial office holder
(as defined in Section 109(4) of the CRA 2005) to exercise any of the listed functions
given to him under the Bill. These are:
•
•
•
•
•
•
•
•

Concurrence with the removal of a judge of the First-tier Tribunal from office
(Schedule 2 paragraph 3(2) and (6)(b)).
Concurrence with a request for a district judge or District Judge (Magistrates’
Courts) to sit in the First-tier Tribunal (Schedule 2 paragraph 6(3)(a)).
Concurrence in the removal of a judge of the Upper Tribunal from office (Schedule
3 paragraphs 3(2) and (6)(b)).
Concurrence with a request for a High Court Judge or Circuit Judge to sit in the
Upper Tribunal (Schedule 3 paragraph 6(3)(a)).
Power to nominate a High Court Judge to preside over a chamber (Schedule 4
paragraph 2(2)).
Power to appoint an acting Chamber President (Schedule 4 paragraph 6(1)).
Power to appoint members to the Tribunal Procedure Committee (Schedule 5
paragraphs 21(2), 22 and 23).
Concurrence in an order changing the composition of the Tribunal Procedure
Committee (Schedule 5 paragraph 25).

181. The clause makes similar provision for the Lord President of the Court of
Session and the Lord Chief Justice of Northern Ireland.
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Clause 39: Consequential and other amendments, and transitional provisions
182. Clause 39 gives effect to Schedule 8 (consequential amendments) and Schedule 9
(transitional provisions).
Schedule 8: Tribunals and inquiries: consequential and other amendments
183. Paragraph 1 abolishes the office of General Commissioner of Income Tax and
their clerks and assistants. This paragraph is intended to be brought into force when
the functions of the General Commissioners are transferred to the new Tribunals. It is
not intended to use the power under clause 27(2) so as to cause persons holding the
office of General Commissioners to become office-holders in the new tribunals.
184. Paragraph 6 enables litigants in person to obtain costs and expenses under the
Litigation in Persons (Costs and Expenses) Act 1975 in tribunal proceedings where
costs are awarded.
185. Paragraph 35 confers the title of Employment Judge on members of a panel of
chairmen of employment tribunals.
186. Paragraph 36 requires the Secretary of State to act jointly with the Lord
Chancellor when exercising his powers under Sections 4(4), 18(8) and 40(1) of the
Employment Tribunals Act 1996.
187. Paragraph 39 makes the Senior President of Tribunals responsible for training
and guidance of Employment Judges, in the same way that he is for First-tier Tribunal
members under Schedule 2 paragraph 8.
188. Paragraph 40 confers the power to make practice directions in relation to
employment tribunals on the Senior President and requires the consent of the Senior
President and the Lord Chancellor for practice directions made by Presidents of
Employment Tribunals.
189. Paragraph 41 makes provision for mediation in employment tribunals on the
same basis as clause 23. Paragraphs 40 to 44 make similar provisions for the
Employment Appeal Tribunal.
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190. Paragraph 42 amends section 15(1) of the Employment Tribunals Act
1996 (enforcement in England and Wales as an order of a county court) so that an
unpaid employment tribunal award does not need to be registered in the county court
before enforcement can take place. This mirrors provisions in relation to the First-tier
Tribunal and the Upper Tribunal in clause 21.
191. Paragraph 54 gives the Senior President the power to give practice directions
in respect of the Asylum and Immigration Tribunal and the responsibility to make
arrangements for training and guidance of its members.
192. Paragraph 55 amends section 98 of the Courts Act 2003 (register of judgments
and orders etc) so that monetary decisions or awards of the First-tier Tribunal, the
Upper Tribunal, an Employment Tribunal, or the Employment Appeal Tribunal may
be included on the Register of Judgments and Orders established under the 2003 Act.
Inclusion on the register, which is often consulted by banks, building societies, credit
companies etc when considering applications for credit, may make it more difficult for
defaulters to obtain credit (and thus provides an incentive to pay the sum due).
193. Paragraph 63 extends the guarantee of continued judicial independence in
section 3 of the CRA 2005 to the tribunals judiciary.
194. Paragraph 66 makes it possible for a judge of the Upper Tribunal or a member
of the Employment Appeal Tribunal to be appointed as the “Tribunals” member of the
Judicial Appointments Commission.
195. Paragraph 67 adds the new tribunal offices to Schedule 14 of the CRA 2005 so
that members are selected by the Judicial Appointments Commission.
Schedule 9 Tribunals: transitional provision
196. Schedule 9 sets out a number of transitional provisions, including provisions
relating to the retirement dates and pensions for judges and other members of the
First-tier Tribunal and Upper Tribunal.
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Clause 40: Orders and regulations under Part 1: supplemental and procedural
provisions
197. This clause sets out the procedure to be followed in respect of the various types
of order which can be made under Part 1. These powers are mostly exercisable by the
Lord Chancellor but the Scottish Ministers and the National Assembly for Wales can
make orders in relation to tribunals administered by them but under the supervision of
the Administrative Justice and Tribunals Council. Under clause 4(5) the Senior
President can make an order relating to the jurisdictions assigned to chambers, and
subsection (2) provides that this order is to be treated as if it had been made by
a Minister of the Crown.
198.
•
•
•
•
•
•
•
•
•
•

Under subsection (6) the following orders are subject to affirmative resolution:

Clause 8(7): power to determine who is to be treated as a party to a case for the
purposes of a right of appeal to the Upper Tribunal;
Clause 10: restrictions on right of appeal to the Court of Appeal;
Clause 25: fee orders, if no fee has previously been payable;
Clause 26: power to transfer functions of a tribunal into the new tribunal structure;
Clause 27(1): power to abolish tribunals when their functions have been transferred;
Clause 28: appeals from tribunals in Wales to the Upper Tribunal;
Clause 29: transfer of Ministerial responsibilities to the Lord Chancellor;
Clause 30: transfer of powers to make procedural rules;
Clause 31: power to amend the lists of tribunals in Schedule 6; and
orders under clause 27(2), (5) and (7), and paragraph 29(1) of Schedule 5, which
amend primary legislation.

199. Orders prescribing fees payable in respect of mediation conducted by staff must
be laid before Parliament after being made. Orders under Clause 27(2) and (5) (which
relate to the mapping across of existing office holders to new tribunal offices and to
transitional preservation of procedural rules) are not subject to Parliamentary
procedure (unless they amend primary legislation), nor are transitional orders.
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PART 2: JUDICIAL APPOINTMENTS
SUMMARY
200. Part 2 of the Bill amends the minimum eligibility requirements for judicial
appointments in England and Wales (and for some posts where the office-holders may
sit in Scotland and Northern Ireland) with the aim of increasing the diversity of the
judiciary. The existing eligibility requirements for judicial office are replaced with the
requirement that a person must satisfy the “judicial-appointment eligibility condition”.
The clauses mean that rather than eligibility for office being based on possession of
rights of audience for a specified period, a person who wishes to apply for one of the
offices listed in Schedule 10 of the Bill will have to show that he has possessed a
relevant legal qualification for the requisite period and that while holding that
qualification he has been gaining legal experience. In respect of many of the offices, the
number of years for which a person must have held his qualification before he becomes
eligible for judicial office is also reduced.
201. Part 2 also enables the Lord Chancellor, following consultation with the Lord
Chief Justice and the JAC, to extend by order the list of relevant qualifications for the
purpose of the judicial-appointment eligibility condition. This will enable those with
relevant qualifications and legal experience to apply for certain offices, which will also
be specified in the order.
BACKGROUND
202. Eligibility for appointment to professional judicial office in England and Wales
is currently dependent upon applicants possessing particular qualifications (within the
meaning of the Courts and Legal Services Act 1990) which are based on possession of
“rights of audience” for a prescribed number of years. The precise category of rights of
audience required, and the length of time for which they must have been held, vary
according to the judicial office concerned. However, the practical effect of the current
arrangements is to restrict eligibility for almost all judicial posts to persons who have
been qualified as barristers or solicitors in England and Wales for at least seven years
(or, for some posts, 10 years). (Barristers, advocates and solicitors who have been
qualified in Scotland or Northern Ireland for the required number of years are also
eligible for some posts, notably in those tribunals which exercise UK-wide jurisdiction.)
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203. A consultation paper, Increasing Diversity in the Judiciary, published by the
Department for Constitutional Affairs in October 2004, invited views as to whether
these statutory eligibility requirements constituted an obstacle to greater diversity in the
judiciary. Responses to consultation indicated that the eligibility requirements were
considered an obstacle to greater diversity in several respects. First, because they
depended on possession of rights of audience before the courts, they helped to foster
the (inaccurate) perception that advocacy experience was a requirement for judicial
appointment, deterring eligible individuals from applying. Second, they excluded
entirely members of certain legal professional groups (for example, legal executives)
who might possess the skills, knowledge and experience needed to perform well in
judicial office, and who also tended to be drawn from a wider range of backgrounds
than barristers and solicitors. It was also argued that the existing requirements were
unsatisfactory in that someone who qualified as a barrister or a solicitor but who then
did no more legal work of any kind still became eligible for judicial appointment on
the seventh anniversary of their qualification. Finally, respondents considered that the
periods of time for which a qualification must have been held were too long,
disadvantaging those who had joined the profession later in life but whose career paths
might nevertheless render them fitted for consideration.
204. The provisions in this Part of the Bill seek to address these concerns by
removing the existing link between eligibility for judicial appointment and possession of
advocacy rights; by providing for the extension of eligibility for some appropriate
appointments to holders of legal qualifications other than barristers and solicitors; by
introducing a requirement that a person with a relevant qualification must also have
gained legal experience to be eligible for office; and by reducing the number of years
for which it is necessary to have held the relevant qualification and gained legal
experience. It is to be noted that these changes attach to the eligibility threshold for
appointment. The aim is to increase the pool of those eligible for office, but the current
system of merit-based appointment will remain. These changes apply to those listed in
Schedule 10 of the Bill, which includes a wide range of judicial offices in both
mainstream courts and tribunals.
COMMENTARY ON CLAUSES: PART 2
Clause 41 Judicial appointments: “judicial-appointment eligibility condition”
205. This clause sets out the new basis of eligibility for judicial appointment. In order
to satisfy the “judicial-appointment eligibility condition”, an individual has to hold a

48

These notes refer to the draft Tribunals, Courts and Enforcement Bill
as published on 25 July 2006

“relevant qualification” (i.e. as a barrister, a solicitor or a holder of another specified
legal qualification) for a specified minimum number of years (generally five or seven, in
place of the seven or ten specified in existing legislation), and has to have gained
experience in law for the specified minimum number of years, while holding a relevant
qualification. Activities which count as gaining experience in law are set out in clause 43.
206. The clause removes the anomaly identified under current legislation whereby an
individual who qualifies as a barrister or a solicitor becomes eligible for judicial
appointment simply through the passage of time, without necessarily ever having
engaged in legal practice following qualification.
Schedule 10: Amendments relating to judicial appointments
207. The minimum eligibility requirements for judicial offices are contained in a large
number of statutory provisions. This schedule amends those provisions in two main
respects. First, the existing requirement of a qualification within the meaning of section
71 of the Courts and Legal Services Act 1990 is replaced by a requirement to satisfy the
judicial-appointment eligibility condition on an N-year basis. Second, the period of time
for which a qualification should have been held, and experience in law acquired
(N years), is reduced. For those judicial appointments which currently require possession
of a ten-year qualification under the 1990 Act, the period is reduced to seven years and
for those appointments which currently require a seven-year qualification, the period is
reduced to five years. Where those with Scottish or Northern Irish qualifications are
eligible for appointment, corresponding reductions are made.
Clause 42: “Relevant qualification” in section 41: further provision
208. This clause empowers the Lord Chancellor (after consultation with the Lord
Chief Justice and the JAC) to extend the list of relevant qualifications for the purpose
of the judicial-appointment eligibility condition in clause 41. The power is exercisable
by order made under the affirmative resolution procedure.
209. Orders made under this clause would say which qualifications – other than
being a barrister or a solicitor – would be “relevant qualifications” for the purpose of
eligibility for particular judicial offices. The only qualifications which it would be
permitted to specify in this way would be those awarded by the Institute of Legal
Executives or by other bodies authorised to confer rights of audience or rights to
conduct litigation under section 27 and 28 of the Courts and Legal Services Act 1990.
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This would provide assurance that the bodies concerned had in place approved training
and qualification arrangements for their members. The clause also provides for a
qualification to cease to be relevant if the body which awarded it ceases to be an
authorised body under the procedure set down in the 1990 Act.
210. It is envisaged that the power given to the Lord Chancellor under this clause
would be exercised in the first instance to extend eligibility for specified appointments
to Fellows of the Institute of Legal Executives and to registered patents agents and
trade mark attorneys. It also provides flexibility to extend eligibility to duly qualified
members of other authorised bodies, should that become appropriate as a result of
future developments in the legal profession.
Clause 43: Meaning of “gain experience in law” in section 41
211. This clause defines various ways in which an individual may gain postqualification experience in law so as to satisfy the “qualifying period” element of the
judicial-appointment eligibility condition in clause 41. Consistent with the aim of
encouraging applications from a wide range of suitably qualified people, these include
not only those activities traditionally regarded as part of a lawyer’s practice (e.g. legal
advice and assistance) but also exercising judicial functions in a court or tribunal,
arbitration and teaching or researching law. Broadly, similar activities are also included.
Such work need not be performed full-time or for remuneration.
212. It should be noted that at the same time as gaining experience by undertaking
these activities, an individual must also possess a “relevant qualification” – i.e. as a
barrister, a solicitor or as a holder of a qualification awarded by one of the bodies to
be specified by Order under clause 42.
213. Subsections (3) and (5) set out in what circumstances an individual would be
treated as gaining experience in law for the purposes of this Part of the Bill, even when
taking a break from legal practice. The absences covered are holidays, periods of leave
connected to the birth or adoption of children up to a maximum of 12 months, and
sickness or disability leave. These provisions equally apply to those who are employed
and self-employed, and are separate from any statutory or contractual rights to such
leave.
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PART 3: ENFORCEMENT BY TAKING CONTROL OF GOODS
SUMMARY
214. Part 3 of the Bill unifies the law governing the activities of enforcement agents
when taking control of and selling goods, and requires such agents (with certain
exceptions) to hold a valid certificate issued by a county court. It also modernises and
unifies most of the terminology used in various pieces of legislation where the new
unified procedure will apply.
215. Part 3 also abolishes the common law right to distrain for rent arrears and
replaces it with a new, more limited right and a modified ‘out of court’ regime for
recovering rent arrears due under a lease of commercial premises.
BACKGROUND
Procedure
216. At present the law relating to enforcement by the seizure and sale of goods
is complex and can be unclear and confusing. It is contained in numerous statutes,
secondary legislation and common law and its language is old fashioned. There are
various terms that describe this enforcement process, for example execution, distress
and levy and various different procedures depending on the type of debt which is being
recovered. Effective Enforcement recommended the terminology should be modernised
and the procedure reformed.
217. Effective Enforcement also identified that persons who currently take control
of goods are not subject to any uniform regulatory system and highlighted anecdotal
evidence of some enforcement agents threatening and intimidating vulnerable debtors.
Effective Enforcement therefore proposed a system to guard against malpractice and to
protect debtors. It was initially intended that a licensing regime should be put in place,
implemented via a regulatory body. While this remains the Government’s long-term
aim, as an interim measure the Bill replaces (and extends and modifies) the certification
process that currently exists for bailiffs under the Distress for Rent Rules 1998. The
extended and modified certification process will apply to persons taking control of
goods who are not Crown employees or constables (the justification for such an
exclusion being that Crown employees and constables, by virtue of their status, are
already subject to adequate systems of control).
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Rent Arrears Recovery
218. Distress for rent is a summary remedy which enables landlords to recover rent
arrears without going to court, by taking goods from the let premises and either holding
them until the arrears are paid or selling them. It is an ancient common law remedy
which, over time, has been extended and modified by successive statutes.
219. The Law Commission’s Report concluded that distress for rent has a number of
features which make it inherently unjust to tenants, third parties and to other creditors
and recommended its abolition.
220. Following a period of consultation, the Government decided to accept the Law
Commission’s recommendation. However, the consultation revealed that distress for
rent is an effective remedy for recovering rent arrears, particularly for commercial
properties. If it were to be abolished without any replacement, the Government
concluded that there could be disadvantages both to landlords and to tenants of
commercial properties.
221. The Bill therefore abolishes the current law on distress for rent and replaces it
with a modified regime (called Commercial Rent Arrears Recovery or CRAR) for
recovering rent arrears due under leases of commercial premises.
COMMENTARY ON CLAUSES: PART 3
Clause 44: Enforcement by taking control of goods
222. This clause gives effect to Schedules 11 and 12 of the Bill. Certain current
powers to seize and sell goods can only be exercised according to the procedure for
taking control of and selling goods detailed in Schedule 11.
223. The terminology in the various pieces of primary legislation relating to these
powers has been amended, and some of the warrants and writs which give these
powers, namely warrants of execution, warrants of distress and writs of fieri facias
(except writs of fieri facias de bonis ecclesiasticis), are renamed warrants of control and
writs of control.
224. A warrant of execution empowers a district judge to seize and sell a debtor’s
goods for the purpose of recovering money payable under a county court judgment or
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order. A warrant of distress may be issued by a magistrates’ court for the purpose of
recovering a sum adjudged to be paid by a conviction or order of the court. The
warrant requires the sum to be recovered by seizure and sale of the debtor’s goods. A
writ of fieri facias requires a sheriff or enforcement officer to seize and sell a debtor’s
goods for the purpose of recovering a sum due under a High Court judgment or order.
A writ of fieri facias de bonis ecclesiasticis requires the bishop to seize a debtor’s
ecclesiastical property in order to satisfy a High Court judgment. As writs of fieri facias
de bonis ecclesiasticis are unique and because of the special role of the bishop, they are
not renamed (nor are they subject to the new unified procedure detailed in Schedule
11).
225. A writ or warrant of delivery is a writ/warrant to enforce an order for the delivery
of particular goods that are identified in the writ/warrant. A writ or warrant of
possession is a writ/warrant issued to enforce an order for possession of land.
226. Schedule 12 makes amendments to existing primary legislation, which are
necessary to give effect to these changes or as a result of them.
Schedule 11: Taking control of goods
227. This Schedule prescribes a new procedure to be followed by enforcement agents
when seizing and selling goods pursuant to powers under High Court writs of
execution, county court warrants of execution, certain magistrates’ court warrants of
distress, High Court writs and county court warrants of delivery and possession which
contain a power to seize and sell goods and the following enactments:
•
•
•
•
•
•
•
•
•
•
•
•

sections 4 and 16 of the Inclosure Act 1773;
section 91 of the Land Clauses Consolidation Act 1845;
sections 151 and 159 of the Inclosure Act 1845;
section 33 of the Railways Clauses Act 1863;
section 13 of the Compulsory Purchase Act 1965;
section 61 of the Taxes Management Act 1970;
section 76 of the Magistrates’ Court Act 1980;
section 85 of the County Courts Act 1984;
section 62A of the Local Government Finance Act 1988;
section 35 of the Child Support Act 1991;
Schedule 15, paragraph 12 of the Water Resources Act 1991;
section 54 of the Land Drainage Act 1991;
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•
•
•
•
•

section 121A of the Social Security Administration Act 1992;
section 14 of the Local Government Finance Act 1992;
section 51 of the Finance Act 1997;
Schedule 12, paragraph 1A of the Finance Act 2003;
clause 54 of the Tribunals, Courts and Enforcement Bill.

228. The Schedule prescribes the entire process to be followed by enforcement agents
when taking control of and selling goods under the above mentioned powers, from the
serving of a notice, to taking control of goods, powers of entry, goods which may be
seized, care of goods seized, the sale of goods seized and the distribution of the sale
proceeds.
229. The Schedule also enables regulations to specify fees, charges and expenses that
can be charged by a person in connection with taking control of goods (by way of
example, the fees charged by an enforcement agent for taking control of goods). Such
regulations will specify when and how such fees, charges and expenses will be
recoverable from the debtor, to include when such amounts can be deducted from the
proceeds of sale of any goods. The regulations may also specify that any disputed
amount of such fees, costs and expenses is to be assessed in accordance with rules of
court.
230. In addition, the Schedule sets out the remedial action and the level of damages
available to a debtor against an enforcement agent who breaches the procedure.
The Schedule does not make any provision for the debtor’s right to bring a claim
against an enforcement agent whose actions were not authorised at the outset because
this is already covered by the existing law of tort. The Schedule also specifies the
circumstances when a creditor can bring a claim against the debtor and it creates an
offence if a person intentionally obstructs an enforcement agent in the lawful exercise
of his power or if he interferes with goods seized.
Schedule 12: Taking control of goods: amendments
231. This Schedule amends the existing legislation referred to in paragraph 227 under
which the unified procedure in Schedule 11 will be used. It also contains amendments
that are consequential as a result of the introduction of the new procedure and
terminology. So, where appropriate, references to warrants of execution and warrants
of distress are amended to warrants of control, references to writs of fieri facias are
amended to writs of control, references to distrain and distraint are amended to taking
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control of goods and references to walking possession agreements are amended to
controlled goods agreements.
232. A walking possession agreement is an agreement between the person who has the
power to seize the goods (“the distrainor”) and the debtor. The distrainor agrees that
the debtor can retain possession of the goods without anyone being left on the premises
to guard them. In return, the debtor agrees not to remove the goods until he makes
payment for the debt and that the distrainor may return to the premises at a later date
to remove the goods for sale if payment is not made.
233. In addition, where a power to distrain is not currently set out on the face of an
Act, but provision is instead made for secondary legislation to authorise distraint, the
Schedule will amend the Act so that the power to distrain is on the face of the Act
rather than in secondary legislation.
Clause 45: Enforcement agents
234. The clause specifies the criteria to be met for an individual to act as an
enforcement agent. This includes acting under a certificate under clause 46. The clause
also creates an offence where an individual acts as an enforcement agent and does not
meet the specified criteria.
Clause 46: Certificates to act as an enforcement agent
235. This clause specifies who may issue a certificate, under which an enforcement
agent can act. The clause also enables regulations to make various provisions about the
certificates, for example, conditions which may apply to issued certificates and the
suspension and cancellation of certificates.
236. Subsection (3) enables enforcement agents who currently hold a certificate issued
under section 7 of the Law of Distress Amendment Act 1888 to continue to operate
under that certificate and after the certificate expires, regulations will specify that a
certificate will need to be issued in accordance with the new certification provisions
under this clause.
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Clause 47: Common law rules replaced
237. This clause provides for the replacement of the common law rules about how
the powers to take control of and sell goods are exercised. The provisions in Chapter 1,
in particular Schedule 11, replace these common law rules. The replacement of the
common law rules includes those that relate to remedies that are currently available to
debtors (such as replevin) and offences by debtors (such as rescuing goods seized).
Replevin is a process by which the owner can recover goods seized in return for an
undertaking to bring proceedings to determine the right to seize the goods and for
tendering sufficient security for the debt and the proceedings. Rescuing goods is where
a person interferes with goods seized.
238. The clause also specifies that these common law rules will continue to apply in
relation to those goods that have been distrained before this clause comes into force
Clause 48: Pre-commencement enforcement not affected
239. This clause provides that the new procedure for taking control of and selling
goods does not affect any power to distrain where the goods were distrained against or
made subject to a walking possession agreement before the new procedure comes into
force.
Clause 49: Transfer of county court enforcement
240. This clause transfers the district judge’s responsibility for the execution of
warrants of control issued by a county court to any person authorised by or on behalf
of the Lord Chancellor. In practice, the warrants will be executed by county court
bailiffs.
Clause 50: Magistrates’ courts warrants of control
241. This clause creates a new section 125ZA of the Magistrates’ Courts Act 1980 so
as to provide for the endorsement of warrants of control issued by the magistrates’
court in line with the endorsement process for High Court writs under Schedule 7 to
the Courts Act 2003 (and in line with clause 51 regarding county court warrants).
The new section is referred to in paragraph 4 of Schedule 11.
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Clause 51: County court warrants of control etc
242. This clause replaces the existing section 99 of the County Courts Act 1984.
It applies to warrants of control issued by a county court and warrants of delivery and
warrants of possession, which include a power to take control of goods and sell them.
It details the procedure for endorsing county court warrants in line with High Court
writs. The endorsement of a warrant with the date and time of receipt establishes the
priority of a given debt. So, the order of priority in execution is dictated by the date
and time of endorsement. This is referred to in paragraph 4 of Schedule 11.
Clause 52: Power of High Court to stay execution
243. This clause provides the High Court with the power to stop execution of a writ
of control for such period of time and on such conditions as the court determines in
line with the county court’s power to stay execution. The power may only be exercised
where the court is satisfied that the debtor is unable to pay any sum or instalment of
any sum recovered against him.
Clause 53: Abolition of common law right
244. This clause abolishes the common law right to distrain for arrears of rent.
Statutory repeals are dealt with in Schedule 13 and Part 4 of Schedule 22. Taken
together, these provisions will sweep away the existing law on distress for rent.
245. Distress for rent is a summary remedy which enables landlords to recover rent
arrears, without going to court, by taking goods from the demised premises and either
holding them until the arrears are paid or selling them. At common law, the right of
distress for rent arises automatically by virtue of the landlord and tenant relationship. So
the remedy is almost always available to the landlord of premises, whether residential
or commercial premises, when rent is in arrears. Distress for rent is an ancient common
law remedy which, over time, has been extended and modified by statute.
246. The right to distrain has applied to different kinds of rent, including
rentcharges. This clause and the statutory repeals will abolish distress for all forms of
rent (see, for example, the repeal of section 121(1) of the Law of Property Act 1925,
which confers statutory power to distrain for a rentcharge).
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Clause 54: Commercial rent arrears recovery (CRAR)
247. This clause creates a new statutory right for a landlord of commercial premises
to recover rent arrears by using the procedure in Schedule 11 for taking control of
the tenant’s goods. This allows the landlord to enter the let premises in order to take
goods belonging to the tenant, then sell those goods and recover the rent arrears from
the proceeds of sale. The right, which is called CRAR (commercial rent arrears
recovery), replaces the existing right of distress for rent. But in contrast to distress,
CRAR is available only to landlords of commercial premises.
Clause 55: Landlord
248. This clause defines “landlord” for the purposes of CRAR and accordingly
identifies the person to whom CRAR is available. The definition in this clause reflects
the position in the current law of distress for rent as to who can distrain for rent
arrears.
249. Subsection (1) sets out the general rule that the landlord is the person entitled to
the immediate reversion in the property comprised in the lease. This is the person to
whom the property will revert back to at the end of the lease.
250. In most cases it will be clear who is entitled to the immediate reversion of
the property. However, subsections (3) to (7) clarify the position in four particular
circumstances, each reflecting the current law on distress for rent. The circumstances
are:
•
•
•
•

(in subsection
(in subsection
(in subsection
(in subsection
let premises.

(3)) where the premises are let under a tenancy by estoppel;
(4)) where the premises are let by joint-landlords;
(5) and (6)) where the let premises have been mortgaged;
(7)) where the court has appointed a receiver to deal with the

Subsection (3)
251. In the case of a tenancy by estoppel, the landlord may not have a legal estate in
the land comprised in the lease, in which case he will not be entitled to the immediate
reversion in that property. Subsection (3) makes it clear that such a person will
nevertheless be a “landlord” for the purposes of CRAR and may therefore use CRAR
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to recover rent arrears from his tenant, provided that all the other conditions are
satisfied.
Subsection (4)
252. If the premises are let by more than one person who together hold the legal
estate in those premises jointly (under, what is referred to in law as, a joint tenancy),
then any one of those persons will be the “landlord” for the purposes of CRAR. This
means that any one of them may exercise CRAR and may do so to recover the rent
due to all of them.
Subsections (5) and (6)
253. If the premises are let by a person who has taken out a mortgage on the
property, then that person (who is the “mortgagor” or borrower) will normally be the
“landlord” who is entitled to use CRAR to recover rent due under that lease. But if, at
any time, the mortgagee (the lender) gives notice of his intention to repossess the
property, then he will become the landlord thereafter in relation to that existing lease.
254. However, similar to the current law on distress for rent, a mortgagee who
becomes the landlord in this way will not be able to use CRAR to recover rent due
under the existing lease if that lease is not binding on the mortgagee. This is because
there will be no relationship of landlord and tenant between the mortgagee and the
tenant under the existing lease. A lease will not be binding on the mortgagee if it is
made after the mortgage was created, and if it is not made under either:
•
•

an express leasing power contained in the mortgage deed, or
section 99 of the Law of the Property Act 1925 (leasing powers of mortgagor and
mortgagee in possession).

Subsection (7)
255. If a receiver has been appointed by the court in relation to the property that
is subject to the lease, then that receiver may exercise CRAR in the name of the
landlord.
256. Subsection (8) provides that a landlord who has a right to CRAR will need
to authorise a certificated enforcement agent to carry out the procedure for CRAR on

59

These notes refer to the draft Tribunals, Courts and Enforcement Bill
as published on 25 July 2006

his behalf (unless he himself is a certificated enforcement agent; see paragraph 2 of
Schedule 11). The landlord will need to instruct the enforcement agent in writing. The
form, content, and other requirements in relation to the written instructions from the
landlord to the enforcement agent will be prescribed by way of secondary legislation.
257. Subsection (9) provides that any person who has a statutory right under any
other legislation to use CRAR, is to be treated as “the landlord” for the purposes of
CRAR.
Clause 56: Lease
258. This clause defines the term “lease”. A lease means any lease that may exist in
law or in equity. This clause makes it clear that a “lease” includes a tenancy at will,
but does not include a tenancy at sufferance. So, for the purposes of CRAR, a “lease”
includes all forms of lease, including long leases, short tenancies, tenancies by estoppel
and other equitable leases.
259. A lease must, however, be evidenced in writing. The intention is to ensure that
CRAR can only be used in circumstances where the main terms of the lease
(particularly the rent) are clear and certain to the parties concerned.
Clause 57: Commercial premises
260. This clause defines what is meant by “a lease of commercial premises”. A lease
(lease A) will not be “a lease of commercial premises” if any part of the let premises is
let under lease A (or let under any sublease B) as a dwelling, or occupied as a dwelling.
So, for example, a lease of property comprising a shop and a flat will not be a lease of
commercial premises if the flat is used, or is required by the lease to be used, as a
dwelling. But if that lease does not impose any requirements as to the use of the flat,
and the tenant chooses to use it either as a storeroom or office for the shop, then the
lease will be one of commercial premises because no part of the demised premises is let
or occupied as a dwelling.
261. This clause makes it clear that any occupation as a dwelling will not count if it
is in breach of the terms of lease A or any lease that is superior to lease A. Similarly if
the property has been sublet then any sub-letting as a dwelling will not count if it is in
breach of the terms of a lease that is superior to lease B. The purpose of these
provisions is to ensure that a commercial tenant cannot seek to prevent his landlord
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from using CRAR against him by, for example, allowing a third party to occupy part
of the premises as a dwelling. So the landlord can still use CRAR against his tenant in
those circumstances, even though there are residential occupiers present. But the
provisions are also designed to ensure that a landlord (who is himself a commercial
tenant under lease A) cannot rely on his own breach of lease A to use CRAR against
the tenants to whom he has sublet the property as a dwelling under lease B. So in
those circumstances, the landlord cannot use CRAR in those circumstances because
lease B will not be a lease of commercial premises.
Clause 58: Rent
262. This clause defines rent for the purposes of its recovery by CRAR, as the sum
payable by the tenant for the possession and use of the premises under the lease,
including any interest payable on that sum and any VAT chargeable on the sum or
the interest.
263. Any amounts not directly attributable to the tenant’s possession and use of the
premises do not qualify e.g. council tax. This is the case even if the lease defines them
as rent.
264. The rent may be merged with other sums so that it is payable as a combined
figure, the individual figure not being known or able to be ascertained. In this
situation, the rent will be considered to be that portion of the total sum as reasonably
reflects the amount payable for the possession and use of the premises.
265. Rent which is payable under or by virtue of Part 2 of the Landlord and Tenant
Act 1954 (c. 56) is deemed to be rent as defined by the clause, and is therefore
recoverable by CRAR. Part 2 of the 1954 Act gives security of tenure to business
leases, so that they are not ended by the expiry of the contractual term, but continue
until terminated in accordance with the provisions of Part 2.
266. The definition of rent given by this clause, however, is not congruent with the
meaning of rent at clause 53 (abolition of common law right) because clause 53 relates
to a wider range of rents for which the right to the old remedy of distress for rent
exists. For that reason, the interpretation of “rent” in this clause does not apply to
clause 53 (see clause 69).
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Clause 59: The rent recoverable
267. This clause sets out the conditions that must be met for the right to CRAR to
become exercisable. The conditions are:
•
•
•

the tenant is in arrears of rent before notice of enforcement is given;
the amount of the arrears owed by the tenant is certain, or capable of being
calculated with certainty; and
the “net unpaid rent” equals or exceeds a set amount to be prescribed in
regulations.

268. The requirement that the net unpaid rent must equal or exceed the prescribed
minimum is a condition that must be satisfied at two stages: first, before the landlord
gives notice of enforcement and, second, before he takes control of goods under
Schedule 11. This means that the landlord will need to recalculate the “net unpaid
rent” immediately before he takes control of goods. If the recalculated figure is lower
than the prescribed minimum, it will not be permissible for the landlord to proceed to
take control of goods.
269. The “net unpaid rent” is the amount of unpaid rent less any interest or VAT
that may be payable on that amount and less any “permitted deductions”. Permitted
deductions from rent are deductions that a tenant is presently entitled to make from his
rent under statute, at common law and in equity. Examples include sums that may be
deducted or recouped from, or set off against, rent:
•
•
•
•

under the terms of the lease;
in respect of damages for the landlord’s breach of his obligations to repair (or the
cost of repairs, if carried out at the tenant’s expense);
in respect of damages for the landlord’s breach of the covenant of quiet enjoyment;
in respect of statutory compensation for improvements under section 11(2) of the
Landlord and Tenant Act 1954.

270. The amount of rent that a landlord is entitled to recover by CRAR is the
amount of unpaid rent less any permitted deductions that the tenant is entitled to make
against that rent.
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Clause 60: Intervention of the court
271. This clause sets out the powers of the High Court or a county court, as rules
of court may provide, to intervene in the exercise of CRAR. The court’s power arises
only where the following conditions are met: firstly, notice of enforcement has been
served on the tenant; secondly, the tenant has made an application to the court to
intervene; and thirdly, the court is satisfied that the circumstances meet the prescribed
grounds for intervening.
272. The court then has two options available to it. It may make an order to set
aside the notice of enforcement, which effectively cancels that notice and prevents
the landlord from taking any further steps under CRAR in relation to that notice.
This would occur for example if the court considered that the preconditions for
exercising CRAR had not been met.
273. Alternatively, the court may suspend the use of CRAR, by making an order
that no further steps may be taken in exercise of CRAR without further order by the
court. This might occur, for example, if there is a genuine dispute about the amount
of rent in arrears or the calculation of the net unpaid rent. In those circumstances,
the court may suspend the use of CRAR until that dispute is resolved.
Clause 61: Use of CRAR after end of lease
274. This clause deals with the use of CRAR after a lease has ended. The provisions
of this clause are intended broadly to reflect the current law governing the availability
of distress for rent after a lease has ended. Subsection (1) sets out the general rule that,
when the lease ends, CRAR will cease to be available. But that is subject to two
exceptions.
275. The first exception is set out in subsection (2). This ensures that a landlord who
has taken control of goods under CRAR before the lease comes to an end (or under
the second exception, below), is not prevented from completing the process by selling
those goods.
276. The second exception is set out in subsections (3) and (4) and this is intended to
preserve the effect of sections 6 and 7 of the Landlord and Tenant Act 1709 after those
provisions are repealed by this Bill (see Schedule 13). This exception applies where the
tenant remains in occupation after the lease comes to an end. It allows the landlord to

63

These notes refer to the draft Tribunals, Courts and Enforcement Bill
as published on 25 July 2006

use CRAR for no more than six months after the lease has come to an end, provided
that the lease was not ended by forfeiture, the landlord and tenant remain the same
and, if a new lease has been granted to the tenant, it must be a lease of commercial
premises. For this purpose it does not matter whether the new lease of commercial
premises is in writing or not because the clause only permits the landlord to recover
rent due under the expired lease of commercial premises, which must be in writing.
277.

Subsection (6) defines when a lease ends for the purposes of this clause.

Clause 62: Agricultural holdings
278. The clause makes a couple of special provisions in relation to the exercise of
CRAR where the let premises is an agricultural holding. It is intended to preserve the
effect of sections 16 and 17 of the Agricultural Holdings Act 1986 for the purposes of
CRAR. (Sections 16 to 19 of that Act will be repealed by this Bill; see Schedule 13).
279. First, there is a limitation on the rent that can be recovered by a landlord of
an agricultural holding because CRAR cannot be used to recover rent that became due
more than one year before the notice of enforcement is given. Second, any
compensation that is due to the tenant under the Agricultural Holdings Act 1986
will be a “permitted deduction” for the purposes of CRAR, provided that the amount
of compensation has been ascertained (for the meaning of “permitted deductions”, see
clause 59(7)).
Clause 63: Right to rent from sub-tenant
280. This clause makes provision for a landlord who is entitled to use CRAR against
his immediate tenant to instead serve a notice on any sub-tenant requiring that subtenant to pay his rent directly to him, instead of paying it to his own landlord in the
usual way. Its purpose is to allow the landlord to recover, from a sub-tenant, arrears
of rent that are due to him from the immediate tenant.
281. The clause is intended to preserve the effect of sections 3 and 6 of the Law
of Distress Amendment Act 1908 (which will be repealed by this Bill) in a form that is
consistent with the other provisions of CRAR.
282. Where a notice is given to a sub-tenant under this clause, it must set out the
amount of the arrears owed to the landlord (the superior landlord) by the immediate
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tenant. The notice must also require the sub-tenant to pay his rent directly to the
superior landlord instead of paying it to his own landlord, until the amount of arrears
specified in the notice have been paid off, or rent ceases to be payable by the subtenant (for example, if he moves on), or the notice is replaced or withdrawn by the
superior landlord.
283. Subsection (5) enables regulations to determine when a notice given by the
landlord on a sub-tenant under this clause takes effect.
284. For as long as the notice has effect, the superior landlord will effectively stand
in place of the sub-tenant’s landlord for the purpose of recovering, receiving or
discharging any rent payable by the sub-tenant under the notice, but only for that
purpose. This means that the superior landlord can recover from the sub-tenant the
amount stated in the notice by using CRAR. But the superior landlord cannot recover
that sum from the sub-tenant by serving another section 63 notice on an inferior subtenant (see clause 66).
285. The superior landlord may serve more than one notice under this clause, but
any later notice replaces an earlier one and where the landlord serves a later notice on
a different sub-tenant he must withdraw the earlier one (see clause 65). This ensures
that only one notice has effect at any one time.
Clause 64: Off-setting payments under a notice
286. This clause applies where a landlord has given notice to a sub-tenant under
clause 63.
287. Any sums that the sub-tenant pays under the notice to the superior landlord will
be deductible from the amount of rent he would otherwise have had to pay to his own
landlord. So, if the sub-tenant is required to pay £250 a month to the superior landlord
under a notice (i.e., until the stated arrears are paid off), then he is entitled to deduct
£250 a month from his own rent for as long as he is required to continue making
payments under that notice. If there is a hierarchy of sub-leases and the landlord serves
notice on an inferior sub-tenant, then this diversion of rent may be passed up the
hierarchy of superior sub-tenants until ultimately it is deducted from rent payable to
the (defaulting) immediate tenant. For example, where the notice is served on subtenant C, he may deduct any sums paid to the superior landlord from rent due to his
own landlord (sub-tenant B). Sub-tenant B may then deduct an equivalent amount
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from his landlord (sub-tenant A) and sub-tenant A may deduct an equivalent amount
from his landlord (the immediate tenant).
288. Payments under a section 63 notice will continue to be deductible from rent in
this way, even after the arrears stated in the notice have been paid or the notice has
been replaced by one served on another sub-tenant, unless the subtenant is aware of
those facts. So a payment under a section 63 notice will not be deductible from rent if,
at the time it is made:
•
•
•

the landlord has already withdrawn the notice;
the paying sub-tenant has already made payments under the notice that total an
amount at least equal to the arrears stated in that notice;
the paying sub-tenant knows that the arrears stated in the notice have already been
paid off by some other means (e.g., by the immediate tenant).

289. Similarly, part of a payment under a section 63 notice will not be deductible
from rent if, at the time it was made, that part of the payment, when added together
with earlier payments made by the sub-tenant, at least equal the arrears stated in the
notice.
Clause 65: Withdrawal and replacement of notices
290. If a landlord gives a section 63 notice to a sub-tenant, but subsequently gives
another section 63 notice to the same or another sub-tenant for the same amount of
arrears (or an amount including all or part of it) then the later notice will
automatically replace the earlier notice. This ensures that, for any amount of arrears,
there is no more than one notice in force at any one time.
291. A section 63 notice will cease to have effect when the amount of arrears stated
in the notice has been paid off, or when the notice is replaced by a subsequent notice
(see clause 63). A paying sub-tenant will always know that a section 63 notice has
ceased to have effect when he himself pays an amount equal to the stated amount
of arrears. But he may not necessarily know, for example, that the immediate tenant
has paid off the arrears, or that the landlord has served a replacement notice on
another sub-tenant. For that reason, this clause requires the landlord to withdraw a
section 63 notice when that notice is replaced by another one, and when the amount in
arrears is paid (unless it is paid wholly by the paying sub-tenant). This will ensure that
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the paying sub-tenant is fully informed about the status of the notice that has been
given to him.
Clause 66: Recovery of sums due and overpayments
292. Subsections (1) and (2) deal with the recovery of sums due from a sub-tenant
under a section 63 notice. If a notice has been given to a sub-tenant, but that subtenant fails to pay the amount of arrears stated in the notice, then the superior
landlord can recover that amount from him and he may use CRAR to do so. But the
superior landlord cannot recover that sum from the paying sub-tenant by giving
another section 63 notice to an inferior sub-tenant (see clause 66).
293. Subsections (3) and (4) deal with overpayments to the superior landlord under a
section 63 notice which has ceased to have effect, for example, because the stated
amount of arrears have been paid off or the landlord has given a replacement notice.
These provisions ensure that any amount paid to the superior landlord under a section
63 notice will always count as if it were rent paid by the defaulting tenant (the
immediate tenant). So any payment towards the stated amount of arrears will reduce
those arrears and any overpayment (i.e. in excess of the stated amount of arrears) will
constitute a credit against future rent due from the immediate tenant. If the immediate
tenant has moved on, such that no future rent is due from him, then any overpayment
under the notice will be treated as if it had been paid by him by mistake so that he
may recover that payment from the superior landlord. But this does not affect any
claim that the paying sub-tenant may have under the general law to recover or set-off
the amount that he overpaid.
Clause 67: Contracts for similar rights to be void
294. This clause ensures that any contractual provision which gives a landlord a
power to recover rent (or other similar types of payment) by taking control of, or
selling, goods or which modifies a landlord’s right to commercial rent arrears recovery
(CRAR), will be void, i.e., have no legal effect. A contractual provision that seeks to
do any of these things will accordingly be unenforceable. But contracts will be valid
and enforceable to the extent that they prevent or restrict the use of CRAR. For
example, a contract may provide that:
•

the landlord may not use CRAR to recover arrears of rent under the lease, whether
during a particular period or at all; or
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•

he may use CRAR, but if he does so he may not take control of certain goods
(which he would otherwise be entitled to take control of under paragraph 9 of
Schedule 11).

295. This clause is accordingly intended to prevent a landlord from making contracts
to enlarge his power to take control of goods by CRAR or side-step the abolition of
rent distress. For example, it will prevent a landlord from including any of the
following provisions in a contract:
•
•
•

a provision that gives a power to distrain for rent arrears, e.g., in relation to a lease
of residential premises;
a provision that extends the right to use CRAR, e.g. in relation to payments that
are not ‘rent’ for the purposes of CRAR;
a provision that modifies the procedures applying to CRAR, e.g., by dispensing
with the need to give an enforcement notice.

Clause 68: Amendments
296. This clause introduces the minor and consequential amendments relating to this
Chapter that are contained in Schedule 13. These include amendments to abolish
statutory powers to distrain for rentcharges (conferred by, for example, section 121(2)
of the Law of Property Act 1925).
297. It is not considered necessary to make any amendment to the Lodgers’ Goods
Protection Act 1871. Although there has been some doubt as to the extent of its repeal
under section 8 of the Law of Distress Amendment 1908, it is considered that the Act
is now wholly repealed by virtue of that enactment and section 132 of, and Schedule 6
to, the Judgements (Enforcement) Act (Northern Ireland) 1969. In any event, if not
wholly repealed, the Lodgers’ Goods Protection Act 1871 would now be superseded by
the abolition of the common law to distrain for rent arrears under clause 53.
Clause 70: Abolition of Crown preference
298. This clause abolishes the rule that distraint for debts owed to the Crown takes
priority over enforcement of other debts by seizure and sale of goods. This builds upon
previous similar changes abolishing priority being given to debts owed to the Crown
above other debts in matters of bankruptcy and insolvency.
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Clause 71: Application to the Crown
299. This clause provides that Part 3 of the Bill applies to premises in which the
Crown has an interest but that the powers created by Part 3 cannot be used to recover
debts due from the Crown, to take control of or sell Crown goods or to enter premises
which the Crown occupies.
Clause 72: Regulations
300. This clause contains definitions for “prescribed” and “regulations”, under which
powers to make regulations under Part 3 are exercisable by the Lord Chancellor. It sets
out the parliamentary scrutiny applying to regulations under this Part, and provides for
the power to make regulations to include power to make supplementary, consequential
or transitional provision.
PART 4 ENFORCEMENT OF JUDGMENTS AND ORDERS
SUMMARY
301. Part 4 of the Bill makes a number of changes to existing court-based methods of
enforcing debts in the civil courts. Part 4 also contains new provisions, including
powers to obtain information about debtors.
BACKGROUND
Attachment of earnings orders
302. An attachment of earnings order (AEO) is a means of securing payment of
certain debts by requiring an employer to make deductions direct from an employed
debtor’s earnings. Currently, the rate of deductions under an AEO made to secure
payment of a judgment debt is calculated by a county court using information provided
by the debtor.
303. Effective Enforcement identified weaknesses in the current system and in
particular the fact that information provided by debtors is often unreliable. The Bill
tackles this by making provision for a new method of calculation of deductions from
earnings based on fixed rates, similar to the system used for council tax AEOs.
Another weakness of the AEO system is that if a debtor changes job and does not
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inform the court of his new employer’s details, the AEO lapses. The Bill therefore
enables the High Court, county courts, magistrates’ courts and fines officers to request
the name and address of the debtor’s new employer from Her Majesty’s Revenue and
Customs (“HMRC”), for the purpose of redirecting the AEO.
Charging orders
304. A charging order is a means of securing payment of a sum of money ordered to
be paid under a judgment or order of the High Court or a county court by placing
a charge onto the debtor’s property (usually a house or land or securities such as
shares). A charging order can be made absolute or subject to conditions. Once an order
is in place, a creditor can subsequently apply to court seeking an order for sale of the
charged property.
305. At present, the court cannot make a charging order when payments due under
an instalment order made to secure that same sum are not in arrears. In certain
instances this can prejudice the creditor, allowing for example a debtor with large
judgment debts, who is meeting his regular instalments, to benefit from the sale
of a property without paying off the debt.
306. The Bill removes this restriction and enables access to charging orders in
circumstances where a debtor is not yet in arrears with an instalment order. As a
safeguard, the Bill allows the Lord Chancellor to set financial thresholds beneath which
a court cannot make a charging order or order for sale, in order to ensure that
charging orders are not used to secure payment of disproportionately small debts.
Information requests and orders
307. Currently, the only means of creditors to obtain information to assist them in
determining how to enforce a civil judgment debt is by way of an Order to Obtain
Information. This requires the debtor to attend court, which is problematic if the
debtor is not co-operating with the court. The Bill enables the High Court and the
county courts to request information from the DWP and Commissioners for HMRC,
other government departments and/or prescribed third parties (including banks and
credit reference agencies) on a judgment debtor who has failed to respond to the
judgment or comply with court-based methods of enforcement to assist with the
enforcement of a judgment debt. Such information will include name, address, date of
birth, National Insurance number and the name and address of the debtor’s employer.
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COMMENTARY ON CLAUSES: PART 4
Clause 73: Attachment of earnings orders: deductions at fixed rates
308. This clause and Schedule 14 amend the Attachment of Earnings Act 1971 (the
AEA 1971), by making provision for a fixed deductions scheme to introduce deductions
from earnings at fixed rates for AEOs made by a county court to secure the payment
of a judgment debt.
Schedule 14: Attachment of earnings orders: deductions at fixed rates
309. This Schedule is in two parts. Part 1 contains the main amendments to the AEA
1971 and inserts new sections and a new Schedule to enable a fixed deductions scheme
to operate and to allow for a change in the basis upon which deductions from earnings
are made under county court AEOs made to secure payment of judgment debts. Part 2
sets out consequential amendments to the AEA 1971.
310. Paragraph 2 amends section 6 of the AEA 1971 (effect and contents of order)
by setting out the basis of deductions from earnings under different AEOs, and
specifying that where an AEO is made by a county court to secure payment of a
judgment debt, the AEO must specify that deductions under the order should be made
in accordance with the fixed deductions scheme.
311. Paragraph 3 inserts a new section 6A into the AEA 1971 (the fixed deductions
scheme) which defines the fixed deductions scheme and provides for the Lord
Chancellor to set out the detail of the scheme in regulations, subject to the affirmative
resolution procedure in the first instance. It is intended that such regulations will set
out the scheme of deductions in tabular format, in a similar way as is presently used
for deductions from earnings for the collection of council tax.
312. Paragraph 4 amends section 9 of the AEA 1971 (variation, lapse and discharge
of orders) by specifying that the power of a court to vary an AEO is subject to Schedule
3A inserted by paragraph 7, which specifies circumstances in which a county court may,
and circumstances in which a county court must vary an AEO made to secure the
payment of a judgment debt.
313. Paragraph 5 inserts a new section 9A into the AEA 1971 (suspension of fixed
deductions orders), and obliges a county court, in certain circumstances, to suspend an
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AEO made under the fixed deductions scheme (a fixed deductions order). Where such a
suspension order is made, the employer will not have to make deductions from the
debtor’s earnings and the debtor will make payments direct to the creditor in the
manner specified by the court in the suspension order. Where a county court considers
that a fixed deductions order is not appropriate (by way of example, because a county
court considers that deductions should be more or less than the deductions specified in
the fixed deductions scheme because of the personal circumstances of the debtor), it
must make a suspension order. The aim of the suspension provisions is to simplify the
position for employers, (who should only ever have to make deductions from earnings
for county court AEOs made to secure a judgment debt in accordance with the fixed
deductions scheme). Such a suspension order will specify the rate and timings of
repayments by the debtor to the creditor, and might specify other terms. If any of the
terms of the suspension order are broken (by way of example, if the debtor fails to
make payments to the creditor), then the court must revoke the suspension order and
reinstate the AEO (requiring the employer to make deductions from the debtor’s
earnings). Even where the terms of the suspension order have not been broken, the
court may revoke the suspension order if it considers it appropriate to do so, and rules
of court may specify the circumstances in which a court may make or revoke a
suspension order of its own motion.
314. Paragraph 7 inserts a new Schedule 3A into the AEA 1971 (changing the basis
of deductions). Part 1 of Schedule 3A provides for variations to the basis of deductions
under an AEO made to secure a county court judgment debt, such a variation to be
changing the basis of deductions from deductions made in accordance with Schedule 3
of the AEA 1971 (a Schedule 3 judgment debt order), to deductions made in
accordance with the fixed deductions scheme, (a fixed deductions order), (therefore,
varying an AEO so that the scheme of deductions changes from the current scheme to
the new fixed tables scheme). Part 2 of Schedule 3A provides for an AEO made to
secure a county court judgment debt to be changed from a fixed deductions order to a
Schedule 3 judgment debt order.
315. Part 1 of Schedule 3A provides that a Schedule 3 judgment debt order can be
varied to become a fixed deductions order, either on an application to the county court
or of the courts own motion. The court must vary a Schedule 3 judgment debt order
by way of changing it to a fixed deductions order if a Schedule 3 judgment debt order
lapses (because the debtor has changed employment) and is then re-directed to the
debtor’s new employer (such a variation to take effect at the time of re-direction).
Paragraph 6 of Schedule 3A enables the Lord Chancellor to specify by order a
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“changeover date” when all existing Schedule 3 judgment debt orders should become
fixed deductions orders. Paragraph 7 of Schedule 3A provides that where an AEO is
varied pursuant to Part 1 of Schedule 3A, the employer must comply with the varied
order (but will not incur liability for non compliance until 7 days have elapsed since
service of the order as varied).
316. Part 2 of Schedule 3A deals with changing the basis of deductions under an
AEO from a fixed deductions order to a Schedule 3 judgment debt order. Paragraph 10
provides that such a variation can only be made in accordance with Part 2 of Schedule
3A. Paragraph 11 of Schedule 3A specifies that where a county court directs that an
existing fixed deductions order should take effect to secure payments under an
administration order in accordance with section 5 of the AEA 1971, the AEO must be
varied at the same time to specify that deductions under the AEO should be made in
accordance with Schedule 3 to the AEA 1971. This is because, for an AEO made to
secure payments under an administration order, the county court should retain the
flexibility to specify different levels of deductions, and deductions at fixed rates are
insufficiently flexible. Therefore, the Schedule 3 existing scheme of deductions should
apply to AEOs made to secure payments under an administration order. Paragraph 8
of the Schedule makes a consequential amendment to section 5 of the AEA 1971 to
this effect.
317. Part 2 of the Schedule makes consequential amendments to the AEA 1971 to
enable operation of the fixed deductions scheme.
318. Paragraphs 9 to 15 amend section 14 of the AEA 1971, (power of the court to
order the debtor and employer to provide specified information), in connection with the
operation of fixed deductions orders to specify that unlike the position in connection
with Schedule 3 deductions orders, the court will not need to order the debtor and/or
the employer to provide particulars of the debtor’s earnings and anticipated earnings,
and as to his resources and needs (as the court will not need to be made aware of such
facts when it is not setting the level of deductions under the AEO as deductions are to
be made in accordance with the fixed deductions scheme). Similarly, paragraph 16
amends section 15 of the AEA 1971 (obligation of debtor and employer to notify
changes) to specify that for fixed deductions orders, the debtor and/or the employer are
not obliged to notify the court of particulars of earnings or anticipated earnings.
319. Paragraph 17 makes various consequential amendments in connection with the
operation of consolidated attachment orders and paragraph 18 specifies that the fixed
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deductions scheme should apply to a consolidated order where, before the consolidated
order is made, one of the AEOs to be consolidated is a Schedule 3 judgment debt
order.
Clause 74: Attachment of earnings orders: finding the debtor’s current employer
320. This clause inserts sections 15A to 15D into the AEA 1971 to enable HMRC
information to be provided to the courts for the purpose of re-directing a lapsed AEO.
321. Section 15A enables the High Court, county courts, magistrates’ courts and fines
officers, where an AEO has lapsed (where the debtor has changed employment but has
failed to notify the court in accordance with his obligations in section 15(a) of the
AEA 1971), to request HMRC to provide the name and address of the debtor’s current
employer for the purpose of re-directing the AEO. However, no request may be made
under this section unless regulations governing the use and supply of debtor
information are in force, having been made under section 15B(5) and (8). Section 15A
enables HMRC to provide information to comply with a request, disapplies any legal
restrictions that might otherwise apply in relation to the disclosure and also enables
contractors who hold information on behalf of HMRC to disclose information
pursuant to such a request.
322. Section 15B creates an offence where information obtained pursuant to section
15A is used or disclosed other than for a purpose connected with enforcement of the
relevant AEO. Section 15C enables the Lord Chancellor to make regulations under
section 15B, with the agreement of the Commissioners and subject to the affirmative
resolution procedure. Section 15D sets out various definitions of terms used in sections
15A to 15C.
Clause 75: Payment by instalments: making and enforcing charging orders
323. This clause amends the Charging Orders Act 1979 (“the COA 1979”) enabling
the High Court and county courts to make a charging order where an instalments
order has been made in relation to the sum of money to be secured by the charging
order and the judgment debtor is not in default under that instalments order.
324. Subsection (3) provides that such a charge may not be enforced, (for example,
by way order for sale), unless there has been a default in payment under the
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instalments order, and enables rules of court to specify limitations upon enforcement of
a charging order after there has been default under an instalments order.
325. Subsection (5) provides that any restrictions on enforcement of a charge set out
in the inserted subsections 3(4A) to (4E) of the COA 1979 will not apply to any charge
put on a bankrupt’s home under section 313 of the Insolvency Act 1986.
Clause 76: Charging orders: power to set financial thresholds
326. This clause inserts a new section 3A into the COA 1979 to provide a power for
the Lord Chancellor to specify financial thresholds below which a court cannot make i)
a charging order and/or ii) an order for sale, the first such regulations to be subject to
the affirmative resolution procedure, and thereafter, any subsequent regulations to be
subject to the negative resolution procedure.
Clause 77: Application for information about action to recover judgment debt
327. This clause enables a judgment creditor to apply to the High Court or a county
court for information about what type of court based action it would be appropriate to
take to recover his debt (an information application), such court-based methods being,
for example, a warrant of control, a third party debt order or an AEO.
Clause 78: Action by the court
328. This clause enables the High Court or a county court, where the creditor has
made an information application, to either make a department information request or
an information order, requesting or ordering a person to provide information to the
court to assist with the creditor’s information application. The debtor will be notified
that the court intends to make an information request or order to give him an
opportunity to object. However, the court may not make a department information
request to HMRC unless regulations are in force governing the use and disclosure
of information disclosed by HMRC, having been made under section 84(4) and (7).
Subsection (6) enables the court to disclose information about the debtor to a recipient
of an information order or request to enable that recipient to identify the debtor in his
records (such information being, for example, the known name and address of the
debtor). Subsection (7) disapplies any legal restrictions that might otherwise apply in
relation to a disclosure under subsection (6)
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Clause 79: Departmental information requests
329. This clause specifies the information that may be requested by the court from
government departments. Subsection (3) specifies information that may be requested
from “the designated Secretary of State” (the Secretary of State for Work and Pensions
will be designated for this purpose) and subsection (4) specifies the information that
may be requested from HMRC. Subsection (5) enables the court to request prescribed
information from other government departments. Such government departments will be
requested rather than ordered to provide information and non-legislative agreements
will set out arrangements for the respective government departments to deal with such
requests.
Clause 80: Information orders
330. This clause enables the court to make information orders requiring prescribed
third parties to provide prescribed information about the debtor. It is envisaged that
the recipients of such information orders are likely to be persons such as credit
reference agencies and banks.
Clause 81: Responding to a departmental information request
331. This clause enables a government department in receipt of an information request
to disclose information that it considers is necessary to comply with the request and also
enables disclosure of information where such information is held by a government
contractor. The clause disapplies any legal restrictions that might otherwise apply to
such a disclosure. Arrangements concerning compliance with such requests will be set
out in non-legislative agreements between DCA and the respective departments.
Clause 82: Information order: required information not held etc
332. This clause enables a recipient of an information order (the “information
discloser”) to avoid liability for failure to comply with the order where the information
discloser:
•

does not hold the relevant information and it is not being held on his behalf;
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•

•

is unable to ascertain whether he holds the information (by way of example, where
the information supplied by the court to the recipient of the information order is
not sufficient to enable the recipient of the order to identify information that relates
to the debtor in its records); or
would incur an unreasonable effort or expense if he complied with the order.

333. The information discloser is required to comply with the information order, but
may produce a certificate to the relevant court in accordance with subsection (3).
Clause 83: Using the information about the debtor
334. This clause specifies how information obtained via an information order or
department information request can be used by the court. Such information can be
used by the court:
•

•
•

to enable it to make a further department information request or information order
in relation to the debtor, (by way of example to further disclose information to
enable a recipient of an order or request to better identify the debtor from records,
such as date of birth information);
to provide the creditor with information about what court based action he could
take to seek to recover his judgment debt;
to enable a court to take any such action that is initiated by the creditor, by way of
example, to enable the court to make and enforce an AEO in relation to the
debtor, (and to enable information to be disclosed between courts for the purpose
of enforcement).

335. Regulations will further restrict how information obtained via an information
order or request can be further used or disclosed by the court to ensure protection of
the debtor’s rights and to prevent use of information that is not proportionate.
Clause 84: Offence of unauthorised use or disclosure
336. This clause creates an offence where information obtained pursuant to an
information order or request is used or disclosed otherwise than in accordance with the
purposes intended.
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Clause 85: Regulations
337. This clause creates a power for the Lord Chancellor to make regulations relating
to sections 77 to 84, with some requirement to seek the agreement of HMRC in
relation to any regulations governing the use and disclosure of information disclosed by
that Department.
Clause 86: Interpretation
338.

This clause defines terms used in sections 77 to 85.

Clause 87: Application and transitional provision
339. This clause establishes the application of the provisions and sets out the
transitional provision.
PART 5: DEBT MANAGEMENT AND RELIEF
SUMMARY
340. Part 5 of the Bill makes changes to two statutory debt-management schemes,
Administration Orders (Chapter 1) and Enforcement Restriction Orders (Chapter 2).
341. Part 5, Chapter 3, also amends the Insolvency Act 1986 to allow for the
introduction of a new form of personal insolvency procedure that entails the making,
administratively by the official receiver, of a debt relief order (DRO) on the application
of an individual debtor who meets specified criteria as regards his assets, income and
liabilities. The effect of the order is to stay enforcement of the debts by creditors, the
debts being discharged after a period of one year. While the order is in force, the
debtor will be subject to similar restrictions and obligations as if he had been
adjudged bankrupt.
342. Chapter 4 of this Part empowers the Lord Chancellor (or his delegate) to
approve Debt Management Schemes (“DMSs”) operated by a body of persons.
Approved scheme operators will be able to arrange Debt Repayment Plans (“DRPs”)
for individual debtors. Subject to prescribed restrictions, schemes will be able to compel
creditor participation and plans will be able to compose (that is, reduce or partially
write off) debts. These schemes could be operated by a variety of service providers.

78

These notes refer to the draft Tribunals, Courts and Enforcement Bill
as published on 25 July 2006

Existing providers of debt management advice and assistance do not have the power of
compulsion and composition. In future, they will be able to choose whether to offer an
‘approved scheme’ as part of their service.
343. It is intended that DROs and DMPs will sit alongside and complement the
existing statutory schemes, such as Administration Orders (“AOs”) and Individual
Voluntary Arrangements (“IVAs”). The intention is to provide a range of options to
assist the rehabilitation of over-indebted people. The most appropriate scheme to
use will depend on the particular circumstances.
BACKGROUND
Administration Orders and Enforcement Restriction Orders
344. Administration Orders (“AOs”) are a court-administered debt management
scheme for those with multiple debts totalling no more than £5,000, one of which must
be a judgment debt. The provisions governing AOs are set out in sections 112-117 of
the County Courts Act 1984.
345. The 1985 Civil Justice Review recommended a number of changes to the AO
scheme and these were taken forward in section 13 of the Courts and Legal Services
Act 1990 (“the CLSA 1990”). The changes included removal of the need for a
judgment debt, an increase in the debt limit and the introduction of a strict three-year
limit to the order. Section 13 also included, for the first time, an explicit power for the
court to grant an order restricting enforcement where it considered that this would be
more appropriate than an AO. Such an order, once made, would provide temporary
relief from enforcement for those unable to meet their commitments for a period to be
defined by each order. However, as concerns were raised about the viability of section
13, it has never been brought into force.
346. So, in July 2004 the Government consulted on a range of targeted options to
offer better assistance to people with multiple debts (the Choice of Paths Consultation),
including reform to the existing AO scheme and a revised and targeted Enforcement
Restriction Order (“ERO”) scheme. The Government’s response paper on the
consultation, published in March 2005, committed to a number of changes to the AO
scheme including an increase in the debt ceiling and a time limit to orders. The paper
also committed to a revised and more workable version of the ERO to address the
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deficiencies identified in section 13 of the CLSA 1990. Part 5 of the Bill takes forward
these changes.
Debt Relief Orders
347. At present if an individual encounters difficulty paying his debts, the remedies
that are available either require him to have assets or funds available to distribute to
his creditors on a regular basis (for example IVA, county court AO or a non statutory
debt management plan) or, as with bankruptcy, there is a fee to access the remedy.
This means that the procedures that are currently available are inaccessible to some
people, since they do not have the financial means to use them.
348. Such people often have relatively low levels of liabilities, no assets over and
above a nominal amount and no surplus income with which to come to an
arrangement with their creditors.
349. The DRO has been devised following the Choice of Paths consultation,
which determined that there was a perceived need for a remedy for people who are
financially excluded from the current debt solution procedures, and a further consultation
by The Insolvency Service in 2005 (“Relief for the Indebted – an Alternative to
Bankruptcy?”) on the detail of how it might operate. It is a procedure that will enable
some individuals, who meet specified criteria as regards liabilities, assets and income,
to seek relief from certain debts.
350. The DRO will be made administratively by official receivers (who will operate
the scheme) and will not routinely require any judicial or other court intervention. The
effect of the order will be to prevent creditors from enforcing their debts and the
debtor will be discharged from the debts after a period of one year. Creditors will be
notified of the making of an order and will have a right to make objections on certain
grounds if they believe the order should not have been made.
351. The debtor will need to pay an up front entry fee to cover the administration
costs but this will be significantly less than the deposit required for bankruptcy
proceedings to be initiated. In order to keep costs to as low a level as possible,
approved intermediaries from the debt advice sector will help an applicant decide if the
DRO procedure is right for him before he applies to the official receiver, and assist the
debtor in making his application. Again to maintain a low level of administrative costs
(and therefore entry fee) the facility to apply for a DRO will be available only online.
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352. To be eligible for an order the debtor will need to meet criteria as regards the
level of liabilities, the level of assets and the level of surplus income, and these levels
will be set in secondary legislation to enable them to be updated when necessary.
353. While the order is in force the debtor will be subject to the same restrictions
and obligations as in bankruptcy, and will be subject to a similar regime of restrictions
orders or prosecution if his conduct in relation to the insolvency is found to be
culpable. There will be a right of appeal to the court for both the debtor and creditors
who are dissatisfied with the way the official receiver has dealt with the case.
354. There is a facility to account for windfalls and increases in income during the
period when the order is in force.
Debt Management Schemes
355. Many organisations currently offer advice and assistance to debtors. This can
include negotiation with creditors to agree an acceptable schedule of repayments and
drawing up plans to help debtors manage their finances and make those repayments.
It is estimated that over 25,000 such debt repayment plans were arranged in 2004
and there are currently around 70,000 active plans.
356. Such schemes depend on the voluntary participation of the debtor and creditors,
and operate without any form of regulation. There is currently no power to compel
creditors to adhere to the terms of a debt repayment plan (that is to accept the planned
repayments without taking enforcement action). Therefore, a single uncooperative
creditor can effectively block the creation of a repayment plan that would benefit the
debtor and all the other creditors in the long run. Nor is there any power to compose
debts that cannot be repaid within a reasonable period as an incentive for the debtor
to maintain the required repayments.
357. Measures in Part 5 of the Bill enable scheme operators to exercise powers
to compel creditor participation by preventing enforcement action, and to write off a
proportion of the debts where a debtor complies with a DRP but simply cannot repay
the full amount in a reasonable timescale. The measures give the Lord Chancellor
power to prescribe in regulations the circumstances in and the extent to which these
powers may be exercised. For example, regulations might provide that only unsecured
creditors may be compelled and might prescribe the maximum proportion of the total
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debts that could be written off. Within these limits, individual schemes could make
greater or lesser use of such powers.
358. The Bill also provides creditors with a right of appeal to a county court against
the making and terms of a debt repayment plan.
359. Before making regulations to bring the DMS provisions into effect, the
Government intends to undertake further research into existing statutory and nonstatutory schemes for assisting the over-indebted and those in multiple debt situations
(including the working of the reformed AO scheme). This would inform detailed
proposals that would then be subject to a full public consultation exercise and
regulatory impact assessment to confirm their benefits and cost effectiveness.
360. The Choice of Paths Consultation sought views on whether it would be desirable
in principle for a scheme similar to the court-based AO scheme to be operated in the
private and voluntary sectors. A majority of respondents thought that a non-court
scheme could offer advantages over the AO scheme. The paper did not discuss the
details of such a scheme. The provisions in this Chapter are intended to create powers
to give effect to such schemes through regulations, subject to further consultation on
the details.
COMMENTARY ON CLAUSES: PART 5
Clause 88: Administration orders
361. Subsection (1) of this clause replaces the existing Part 6 of the County Court
Act 1984 (“CCA 1984”).
Section 112A – Administration orders
362. Section 112A provides that an administration order (“AO”) is an order to which
certain debts are scheduled, which imposes a requirement on the debtor and which
imposes requirements on certain creditors. Debts are to be scheduled to the order in
accordance with the provisions in sections 112C, 112D, 112Y(3) and 112Y(4). The
requirement which must be imposed on the debtor is set out in section 112E and this is
a requirement to make repayments towards scheduled debts whilst the AO is in force.
The requirements which must be imposed on certain creditors are set out in sections
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112F to 112I and these are all requirements which restrict the ability of those creditors
to take enforcement action whilst an AO is in force.
Section 112B – Power to make order
363. This section sets out the conditions that must be met before the court can make
an AO in relation to a debtor. This is a new test for making AOs which introduces the
concept of “qualifying debts” together with other new requirements that must be met
before an AO can be obtained. Section 112AB provides that a “qualifying debt” is any
debt, except for a debt that is secured against an asset, such as a mortgage, or a debt
that falls within a description specified in regulations. The conditions which must be
met before an AO can be made are:
•
•
•
•
•

the debtor must have at least two qualifying debts, and he must be unable to pay at
least one of them;
the debtor must not have any business debts;
the debtor must not be excluded by the AO, voluntary arrangement or bankruptcy
exclusions as defined by section 112AH;
the debtor’s total qualifying debts must be less than the amount prescribed in
regulations (“the prescribed maximum”);
the debtor’s surplus income must be more than the amount prescribed in
regulations (“the prescribed minimum”).

364. Section 112AE sets out how “surplus income” is to be calculated. It is to be
calculated in accordance with regulations. Before making an AO, the court must have
regard to any objections. The Civil Procedure Rules 1998 will govern the procedure for
making the order.
Section 112C – Scheduling declared debts
365. Debtors will be required to declare all qualifying debts, including those which
are not due at the time of applying for an order, to ensure that the court has a true
picture of their indebtedness. This section provides that when making an AO, the court
must schedule to the order all declared debts already due. Declared debts that become
due after an AO is made must be scheduled to the order following an application by
the debtor or creditor and after considering any objections made to the debt being
scheduled (in accordance with section 112AG(5)).
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Section 112D – Scheduling new debts
366. This section gives the court the power to schedule to an existing AO qualifying
debts arising after an order is made and becoming due during the life of the order, on
the application of the debtor or a qualifying creditor. A “qualifying creditor” is a
creditor under a qualifying debt (see section 112AA(1)). However, this power is
dependent on the total debt figure (including the new debt) not exceeding the
prescribed maximum.
Section 112E – Repayment Requirement
367. This section imposes a requirement on the debtor to make repayments towards
scheduled debts during the life of an AO. Debts may either be repaid in full or to the
extent decided by the court and different debts may be repaid to different extents.
368. Subsection (5) provides the court with the option to order that repayments are
not to be made on debts arising after an order is made and scheduled to the order
under section 112D, until all of the repayments required in respect of previously
declared debts have been made. This provision is designed to discourage irresponsible
lending and borrowing.
369. The section also provides that repayments must be made by instalments and the
amount of instalments must be determined in accordance with regulations. The
regulations must make provision for instalments to be determined by reference to the
debtor’s surplus income. The section also allows the court to order repayments to be
made by other means, such as by lump sums, in addition to the regular instalments, for
example, where the debtor disposes of property.
Section 112F – Presentation of bankruptcy petition
370. Sections 112F to 112I set out the requirements that must be imposed by an AO
on certain creditors for as long as the AO is in force.
371. The first requirement, in section 112F, provides that any qualifying creditor of
the debtor is to be prohibited from presenting a bankruptcy petition against that
debtor, unless he has the court’s permission. This is similar to the current provision
under section 112(4) of the CCA 1984. However, unlike section 112(4), this new section
does not include a prohibition on a creditor joining in a bankruptcy petition that has
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been presented by another creditor. So, if a qualifying creditor obtains the court’s
permission to present a bankruptcy petition (or if a non-qualifying creditor presents a
petition without the court’s permission), then all of the debtor’s creditors will be able
to join in those bankruptcy proceedings. If this leads to the making of a bankruptcy
order against the debtor, then the court which made the AO will be required to revoke
that AO (see section 112U(4)(b)).
Section 112G – Remedies other than bankruptcy
372. This section sets out the second requirement that must be imposed by an AO on
certain creditors. This is similar to the current provision under section 114 of the CCA
1984. It prohibits qualifying creditors from seeking to recover their debt by pursuing
any other remedy (that is, other than bankruptcy) without the court’s permission.
However, regulations may be made under this section to exempt certain creditors from
this requirement in appropriate circumstances. For example, exemptions will apply in
respect of debts that are a criminal fine, a student loan or that are due under an order
made in family proceedings or maintenance assessments made under the Child Support
Act 1991. In relation to these particular types of debt, it is appropriate that the
creditor should be free to recover the debt from the debtor, even though an AO is in
force. These exceptions will be in line with those categories of debt which are non
provable in bankruptcy proceedings and the new scheme of AOs and DROs will have
similar exemptions. Also, regulations under DRPs may make provision for such
exemptions. This ensures a consistent approach, which is essential to facilitate
movement between these schemes for those debtors who need it.
Section 112H – Charging of interest etc
373. This section sets out the third requirement that must be imposed by an AO on
certain creditors. Any creditor under a scheduled debt is prevented from charging any
interest, fee or charge in respect of the scheduled debt during the life of an order.
Section 112I – Stopping supplies of gas or electricity
374. This section sets out the fourth requirement that must be imposed by an AO on
certain creditors – in this case, creditors who are domestic utility suppliers. This largely
replicates what would have been section 112A of the CCA 1984, had section 13(5) of the
CLSA 1990 been commenced. However, these provisions are limited to imposing
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restrictions on electricity and gas suppliers because the Water Industry Act 1991 already
restricts the powers of water suppliers in relation to domestic supply of water.
Section 112J – Application for an order
375. Unlike the current provisions, which allow the court to make an order on its
own initiative, this new section provides that an AO can only be made on the
application of the debtor. It also removes the current need for the debtor to have at
least one court judgment in respect of any of his debts. This will ensure that a debtor
who needs the protection of an AO is able to obtain an AO without first having to
wait for one of his creditors to take him to court.
Section 112K – Duration
376. This section differs from the current legislation by setting a maximum overall
limit of 5 years on the duration of an AO. At present, AOs are not time limited.
Section 112(9) of the CCA 1984, which was to be inserted into that Act by section
13(4) of the CLSA 1990 had it been commenced, limited AOs to a maximum period of
3 years. An order will cease to have effect 5 years after the date on which it was made,
unless the court has specified an earlier date in the order. If the court specifies an
earlier date when it makes the AO, then it may subsequently extend the length of that
order under section 112S (variation of duration), provided that the overall length
remains within the 5 year time limit from the making of the order. The court may also
revoke an AO before it is due to expire, under section 112U or section 112V (duty and
power to revoke order), and in those cases the order will cease to have effect in
accordance with the revocation.
377. The intention is to make the AO scheme more effective by providing certainty
about the length of the order, as well as an opportunity for a debtor’s rehabilitation
(because of the fixed term), a reasonable return to creditors and an incentive to
maintain the repayments.
Section 112L – Effect on other debt management arrangements
378. This new section defines the relationship between an AO and the other debt
management arrangements set out in subsection (6), which are AOs, DROs and DRPs.
It provides that when an AO is made, any other debt management arrangement which
had effect in relation to the same debtor immediately before it was made will cease to
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have effect automatically when the AO is made. Provision is also made for the court to
notify the provider of the other arrangements as soon as practicable, or as soon as it
becomes aware of their existence, of the making of the AO. Similar provisions are
incorporated into the revised ERO scheme and the new DRO scheme. Also, regulations
under DRPs may make similar provision. This will ensure that no more than one debt
management arrangement has effect in respect of the same debtor at the same time.
Section 112M – Duty to provide information
379. This new section applies as long as an AO is in force and requires a debtor,
who is the subject of an AO, to supply information about his earnings and income
(including, for example, any cash that he might win or receive as a gift) and his assets
and expenditure at intervals to be specified in regulations. The information to be
provided must include details of any anticipated changes that are likely to occur before
the next statement is due, for example if the debtor knows that he is due to receive a
bonus in his next pay. Additionally, debtors will be required to notify the court within
a period, again to be specified in regulations (probably 7 – 14 days), before he disposes
of any property (including cash) that is above a set value, to be specified in regulations.
380. This new provision is intended to facilitate the court’s role in actively managing
an AO, for example by exercising its powers to vary or revoke the order where
appropriate.
Section 112N – Offence if information not provided
381. This section provides that any failure to provide information, as required under
section 112M, is an offence which is punishable by a county court judge who may
impose a fine of not more than £250 or imprisonment for not more than 14 days. This
offence is not a criminal offence; instead it is treated as if it were a contempt of court.
The penalty is equivalent to that which applies to a debtor who fails to provide the
information required by section 15 of the Attachment of Earnings Act 1971 (see section
23 of that Act).
Section 112O – Existing county court proceedings to be stayed
382. This section provides that any county court proceedings that were pending
against the debtor when the AO was made, must be stayed if the following conditions
apply:
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•
•

•

the proceedings relate to one of the debtor’s qualifying debts and they are not
bankruptcy proceedings;
following the making of the AO, the creditor under that debt is unable to enforce it
because of the prohibition referred to in section 112G (remedies other than
bankruptcy); and
the county court, in the proceedings which are to be stayed, has notice of the AO.

383. Where proceedings are stayed under this section, the county court has discretion
to allow the creditor any costs incurred in the stayed proceedings. Those costs may be
added to the qualifying debt or, if the debt is scheduled to the AO, to the amount
scheduled in respect of the debt but only if the court is not under a duty to revoke the
order because the total qualifying debts, including the costs, exceeds the prescribed
maximum (see section 112U(6)(b)).
Section 112P – Appropriation of money paid
384.

This section partly replicates the current provision in section 117 of the CCA 1984.

Section 112Q – Discharge from debts
385. This section places a duty on the court to discharge the debtor from a scheduled
debt and to de-schedule the debt where the debt is repaid to the extent provided in the
order, even if the debt is not repaid to its full extent. Once all of the scheduled debts
have been repaid to the extent required by the order, then the court must revoke that
order.
Section 112R – Variation
386. This section provides that the court may vary an AO on its own initiative or on
the application of either the debtor or a qualifying creditor. This provision allows the
court to take a more pro-active role in the management of the order by being able to
react to information received from the debtor under section 112M.
Section 112S – Variation of duration
387. This section makes provision to allow the court to vary the duration of an AO.
So, for example, an AO that was due to come to an end after 5 years from the day it
was made can be shortened so that instead it comes to an end after 4 years from the
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day it was made. Similarly, an AO that was due to come to an end after 3 years, can
be extended so that it continues to have effect for a further 2 years. But the overall
duration of an AO (including any extensions under this section) must not exceed a
period of 5 years from the day it was made.
Section 112T – De-scheduling debts
388. This new section enables the court to use its power of variation under section
112R to vary an administration order by de-scheduling the debt, if it appears to the
court that it is just and equitable to do so. This will normally be when debts have been
incorrectly scheduled to an order.
Section 112U – Duty to revoke order
389. This section makes provision for the revocation of an order on specified
grounds. It places a duty on the court to revoke an AO if it becomes apparent that at
the time the order was made, or subsequently, the entry criteria in section 112B were
not or are no longer met. That is where the debtor:
•
•
•

•
•
•

did not have two or more qualifying debts/does not have any qualifying debts;
had/has a business debt and in either case he is still a debtor under that debt;
was excluded under the AO, voluntary arrangement or insolvency exclusions (as
defined in section 112AH), is now excluded under the voluntary arrangement
exclusion or is now the subject of a bankruptcy order;
was/is now able to pay all of his qualifying debts;
had/has total qualifying debts exceeding the prescribed maximum; and
had/has surplus income less than or the same as the prescribed minimum.

Section 112V – Power to revoke order
390. This section gives the court, on its own motion or on the application of either
the debtor or a qualifying creditor, a general power to revoke an AO in circumstances
where it does not have a duty to do so. This power may be used particularly where a
debtor fails to make two payments (whether consecutive or not) required by the order
under section 112E or fails to provide information required under section 112M.
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Section 112W – Effect of Revocation
391. This section confirms that if an order is revoked under a duty or power in this
Part, then it ceases to have effect in accordance with the terms of the revocation.
Section 112X – Notice when order made, varied, revoked etc
392. This section imposes a duty on the court to send notice to all creditors with
scheduled debts if and when the following things happen:
•
•
•

when an AO is made, varied or revoked;
when a debt is scheduled to the order at any time after it is made;
when the court itself is given notice that another debt management arrangement has
been made (with the consequence that the AO has ceased to have effect
automatically).

Section 112Y – Failure to take account of all qualifying debts
393. This section places a duty on the court to schedule an undeclared debt to an
AO if the following conditions apply:
•
•
•

an AO has been made but because of an undeclared debt, the total amount of the
debtor’s qualifying debts was not properly calculated;
the undeclared debt is due, whether or not it became due before or after the AO
was made; and
the total debt is less than or the same as the prescribed maximum.

394. If the undeclared debt is not yet due, the court must schedule the debt to the
order when it becomes due. Where the inclusion of the debt would result in the total
debt exceeding the prescribed maximum, the court must instead revoke the order.
395. Under this section, the court must take account of any representations
(including representations about why a debt should not be scheduled) in accordance
with section 112AG(5)).
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Section 112AA – Main definitions
396. This section explains the meaning of key expressions used in this Part. In
particular, it confirms that the terms “administration order” and “debtor” have the
meanings given to them in new sections 112A and 112B, respectively. It also defines
“qualifying creditor” as a creditor under a qualifying debt and confirms that, subject to
the normal rules of court, “proper county court” refers to the court that made the
order.
Section 112AB – Expressions relating to debts
397. This section defines a “qualifying debt” as any debt that is not secured against
an asset or specified in regulations. A “business debt” is defined as a debt incurred in
the course of a business. This section confirms that references to debts include only
those debts that have arisen and therefore contingent debts are not included.
Section 112AC – Inability to pay debts
398. This section specifies that a debtor is considered to be unable to repay a debt if,
when the debt is due, he fails to pay it (if the debt is repayable by a single payment)
or, he fails to make one or more payments (if the debt is repayable by a number of
instalments) and is unable to pay the single payment or all of the missed payments.
Section 112AD – Calculating the debtor’s qualifying debts
399. This section requires the court to calculate the total amount of a debtor’s
qualifying debts by taking into account all qualifying debts that have arisen before the
calculation, including those which are not due to be paid at the time of the calculation
(that is, where payment is deferred). This ensures that the court is aware of the true
extent of a debtor’s indebtedness. In addition, the section requires regulations to make
further provision about how the total amount of a debtor’s qualifying debts is to be
calculated and enables regulations to make provision about how the amount of any
particular qualifying debt is to be calculated.
Section 112AE – Calculating the debtor’s surplus income
400. This section requires the debtor’s surplus income to be calculated in accordance
with regulations which must make provision about what is surplus income (this is likely
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to be the difference between average income, over a specific period, and justifiable
expenditure) and the period by reference to which the debtor’s surplus income is to be
calculated. The regulations may allow the court to take into account the debtor’s
assets, such as his savings, when calculating his surplus income.
Section 112AF – Debts becoming due
401. This section specifies when a debt, which is repayable by a single repayment or
by a number of payments, becomes due. The debt becomes due when the time for
making the single payment or the first of the payments is reached
Section 112AG – Scheduling and de-scheduling debts
402. This section explains when a debt is scheduled to and de-scheduled from an AO.
If the amount of the debt and the name of the creditor under the debt is included in a
schedule to the order, the debt is scheduled to the order. The debt is de-scheduled
when this information is removed from the schedule. The court must not schedule or
de-schedule a debt without having regard to any representations from any person about
why the debt should not be scheduled or de-scheduled. However, where an undeclared
debt is scheduled under section 112Y, the court need not have regard to any
representations made by a debtor about the scheduling of that debt. Also, where a debt
is de-scheduled because a debtor is discharged from his debt under section 112Q, the
court need not have regard to any representations made by any person.
Section 112AH – The AO, voluntary arrangement and bankruptcy exclusions
403. This section defines the AO, voluntary arrangement and bankruptcy exclusions,
which are relevant to the court’s power to make an AO (see section 112B(4)). It
specifies that a debtor is excluded under the:
•

AO Exclusion if he currently has an AO, or he previously had an AO within the
last 12 months. For this purpose, the 12-month period begins on the day that the
previous AO ceased to have effect. But a debtor who has had an AO within the last
12 months is not excluded under this provision if the previous AO (a) ceased to
have effect by virtue of another debt management arrangement listed in section
112K(7) coming into force, or (b) was revoked for the reason that the debtor no
longer had any qualifying debts (see section 112U(1)(b));
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•

Voluntary Arrangement Exclusion if the debtor is the subject of an interim order
under section 252 of the Insolvency Act 1986 (interim court order pending an
individual voluntary arrangement) or where he is bound by an individual voluntary
arrangement approved under Part 8 of that Act;

•

Bankruptcy Exclusion if a petition under Part 9 of the Insolvency Act 1986 has
been presented in respect of the debtor but has not yet been decided, or if the
debtor is an undischarged bankrupt.

Section 112AI – Regulations under this Part
404. This section provides the Lord Chancellor with powers to make regulations
under this Part.
405.

Subsection (2) of this clause enacts Schedule 15.

Schedule 15: Administration orders: consequential amendments
406. This Schedule contains a number of amendments to numerous Acts which are
consequential as result of the new provisions in Part 6 of the CCA 1984.
407. Subsection (3) of this clause specifies that the application of the new provisions
do not apply where an AO was made or an application for an AO was made before the
day on which the new provisions come into force.
Clause 89: Enforcement restriction orders
408.

Subsection (1) of this clause inserts a new Part 6A into the CCA 1984.

Section 117A – Enforcement Restriction Orders
409. Section 117A provides that an enforcement restriction order (“ERO”) is an
order which imposes requirements on certain creditors and which may also impose
a requirement on the debtor. The requirements which must be imposed on certain
creditors are set out in sections 117C to 117E and these are all requirements which
restrict the ability of those creditors to take enforcement action whilst an ERO is in
force. The requirement which may be imposed on the debtor is set out in section 117F
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and this is a requirement to make repayments towards certain debts whilst the ERO is
in force
Section 117B – Power to make order
410. This section sets out the conditions that must be met before the court can make
an enforcement restriction order in relation to a debtor. This is a new test for making
EROs, which introduces the concept of “qualifying debts” together with other new
requirements that must be met before an ERO can be obtained. Section 117T provides
that a “qualifying debt” is any debt, except for a debt that is secured against an asset,
such as a mortgage, or a debt that falls within a description specified in regulations.
The conditions which must be met before an ERO can be made are:
•
•
•
•

the debtor must have at least two qualifying debts, and he must be unable to pay at
least one of them;
the debtor must not have any business debts;
the debtor must not be excluded by the ERO, voluntary arrangement or bankruptcy
exclusions as defined by section 117W;
the debtor must be suffering from a sudden and unforeseen deterioration in his
financial circumstances from which there must be a realistic prospect of
improvement in financial terms within 6 months from when the order is made.

411. The Civil Procedure Rules 1998 (“CPR”) will govern the procedure for making
the order. It is intended that the court should be able to make the order without first
giving notice to the creditors. For that reason, section 117B(10) allows the CPR to
disapply the requirement for the court to consider any objections before making an
order. However, the court will be required to have regard to any objections that a
creditor may have after the order has been made and may vary or revoke the order if
appropriate, in the light of those objections.
Section 117C – Presentation of bankruptcy petition
412. Sections 117C to 117E set out the requirements that must be imposed by an
ERO on certain creditors for as long as the ERO is in force. The first requirement, in
section 117C, provides that any qualifying creditor of the debtor is to be prohibited
from presenting a bankruptcy petition against that debtor, unless he has the court’s
permission. This is similar to the current provision under section 112(4) of the CCA
1984 which applies to administration orders (“AOs”). However, unlike section 112(4),
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this new section does not include a prohibition on a creditor joining in a bankruptcy
petition that has been presented by another creditor. So if a qualifying creditor obtains
the court’s permission to present a bankruptcy petition (or if a non-qualifying creditor
presents a petition without the court’s permission), then all of the debtor’s creditors will
be able to join in those bankruptcy proceedings. If this leads to the making of a
bankruptcy order against the debtor, then the court which made the ERO will be
required to revoke that ERO (see section 117O(4)(b)). A “qualifying creditor” is a
creditor under a qualifying debt (see section 117T(1)).
Section 117D – Remedies other than bankruptcy
413. This section sets out the second requirement that must be imposed by an ERO
on certain creditors. It re-enacts in part what would have been section 112A(2) of the
CCA 1984, which was to be inserted by section 13(5) of the CLSA 1990 had it been
commenced. This second requirement prohibits qualifying creditors from seeking to
recover their debt by pursuing any other remedy (that is, other than bankruptcy)
without the court’s permission. However, in contrast to section 112(4) of the CCA
1984, regulations may be made under this section to exempt certain creditors from this
requirement in appropriate circumstances. For example, exemptions will apply in
respect of debts that are a criminal fine, a student loan or that are due under an order
made in family proceedings or maintenance assessments made under the Child Support
Act 1991. In relation to these particular types of debt, it is appropriate that the
creditor should be free to recover the debt from the debtor, even though an ERO is in
force. These exceptions will be in line with those categories of debt which are non
provable in bankruptcy proceedings and the new scheme of AOs and DROs will have
similar exemptions. Also, regulations under DRPs may make provision for such
exemptions. This ensures a consistent approach, which is essential to facilitate
movement between these schemes for those debtors who need it.
Section 117E – Stopping supplies of gas or electricity
414. This section sets out the third requirement that must be imposed by an ERO on
certain creditors, in this case creditors who are domestic utility suppliers. Again this
largely replicates what would have been section 112A of the County Court Act 1984,
had section 13(5) of the CLSA 1990 been commenced. However, these provisions are
limited to imposing restrictions on electricity and gas suppliers because the Water
Industry Act 1991 already restricts the powers of water suppliers in relation to domestic
supply of water.
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Section 117F – Repayment requirement
415. This section sets out the requirement that may be imposed by an ERO on the
debtor. This gives the court discretion to order the debtor to make payments towards
one or more of his qualifying debts, whilst the ERO is in force, provided that the
debtor has sufficient surplus income. Regulations will make provision about what is
surplus income (which is likely to be the difference between average income and
justifiable expenditure, in common with the AO provisions) and specifies that assets,
such as the debtor’s savings, may be taken into account when making this calculation.
It also allows the court to vary the repayment requirement of its own initiative or on
the application of the debtor or a qualifying creditor.
Section 117G – Application for an order
416. This section specifies that only a debtor can apply for an ERO and that a
debtor can make an application regardless of whether any of his creditors has obtained
a court judgment in respect of any of his debts. (Under the current provisions in the
CCA 1984, a judgment debt is a precondition to the court making an AO or ERO).
This will ensure that a debtor who needs the protection of an ERO is able to obtain an
ERO without first having to wait for one of his creditors to take him to court.
Section 117H – Duration
417. This section provides for a maximum overall time limit of 12 months on the
duration of an ERO. An order will cease to have effect 12 months after the date on
which it was made, unless the court has specified an earlier date in the order. If the
court specifies an earlier date when it makes the ERO, then it may subsequently extend
the length of that order under section 117N (variation of duration), provided that the
overall length remains within the 12 month time limit from the making of the order.
The court may also revoke an ERO before it was due to expire, under section 117O or
section 117P (duty and power to revoke order), and in those cases the order will cease
to have effect in accordance with the revocation.
Section 117I – Effect on other debt management arrangements
418. This new section defines the relationship between an ERO and the other debt
management arrangements set out in subsection (6), which are AOs, DROs and DRPs.
It provides that, when an ERO is made, any other debt management arrangement
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which had effect in relation to the same debtor immediately before it was made will
cease to have effect automatically when the ERO is made. Provision is also made for
the court to notify the provider of the other arrangements as soon as practicable, or as
soon as it becomes aware of their existence, of the making of the ERO. Similar
provisions are incorporated into the revised AO scheme and the new DRO scheme.
Also, regulations under DRPs may make similar provision. This will ensure that no
more than one debt management arrangement has effect in respect of the same debtor
at the same time.
Section 117J – Duty to provide information
419. This new section applies as long as an ERO is in force and requires a debtor,
who is the subject of an ERO, to supply information about his earnings and income
(including, for example, any cash that he might win or receive as a gift) and his assets
and expenditure at intervals to be specified in regulations. The information to be
provided must include details of any anticipated changes that are likely to occur before
the next statement is due, for example if the debtor knows that he is due to receive a
bonus in his next pay. Additionally, debtors will be required to notify the court within
a period, again to be specified in regulations (probably 7 – 14 days), before he disposes
of any property (including cash) that is above a set value, to be specified in regulations.
420. This new provision is intended to facilitate the court’s role in actively managing
an ERO, for example by exercising its powers to vary or revoke the order where
appropriate.
Section 117K Offence if information not provided
421. This section provides that any failure to provide information, as required under
section 117J, is an offence which is punishable by a county court judge who may
impose a fine of not more than £250 or imprisonment for not more than 14 days. This
offence is not a criminal offence; instead it is treated as if it were a contempt of court.
The penalty is equivalent to that which applies to a debtor who fails to provide the
information required by section 15 of the Attachment of Earnings Act 1971 (see section
23 of that Act).
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Section 117L – Existing county court proceedings to be stayed
422. This section provides that any county court proceedings, that were pending
against the debtor when the ERO was made, must be stayed if the following conditions
apply:
•
•

•

the proceedings relate to one of the debtor’s qualifying debts and they are not
bankruptcy proceedings;
following the making of the ERO, the creditor under that debt is unable to enforce
it because of the prohibition referred to in section 117D (remedies other than
bankruptcy); and
the county court, in the proceedings which are to be stayed, has notice of the ERO.

423. Where proceedings are stayed under this section, the county court has discretion
to allow the creditor any costs incurred in the stayed proceedings and those costs may
be added to the qualifying debt.
Section 117M – Charges
424. This new provision prohibits qualifying creditors from making any charge, other
than interest or charges relating to issues before an ERO came into existence, for the
period while an ERO is or was in force. So the prohibition remains in place even after
the ERO has ceased to have effect. This provision is designed to prevent creditors, who
are prohibited from enforcing their debts whilst an ERO has effect, from penalising the
debtor under the ERO by imposing additional penalty charges or interest for his late
payment of the relevant debt. If the creditor tries to impose any such charge, in breach
of this section, then that charge will be unenforceable.
Section 117N – Variation of duration
425. This section makes provision to allow the court, on its own initiative or on
the application of the debtor or a qualifying creditor, to vary the duration of an ERO.
So, for example, an ERO that was due to come to an end after 12 months can be
shortened so that instead it comes to an end after 8 months from the day it was made.
Similarly, an ERO that was due to come to an end after 6 months, can be extended
so that it continues to have effect for a further 3 months. But the overall duration of
an ERO (including any extensions under this section) must not exceed a period of 12
months from the day it was made.
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Section 117O – Duty to revoke order
426. This section makes provision for the revocation of an order on specified
grounds. It places a duty on the court to revoke an ERO if it becomes apparent that at
the time that the order was made, or subsequently, the entry criteria in section 117B
were not or are no longer met. That is where the debtor:
•
•
•

•
•
•

did not have two or more qualifying debts/does not have any qualifying debts;
had/has a business debt and in either case he is still a debtor under that debt;
was excluded under the ERO, voluntary arrangement or insolvency exclusions (as
defined in section 117W), is now excluded under the voluntary arrangement
exclusion or is now the subject of a bankruptcy order;
was/ is now able to pay all of his qualifying debts;
was not/is no longer suffering from a sudden and unforeseen deterioration in his
financial circumstances; and
did not have/no longer has realistic prospects of improvement in his financial
circumstances.

427. Additionally, the court must revoke an ERO if it becomes apparent that at the
time the order was made it was not in fact fair and equitable to make the order or
where it is not now fair and equitable for the order to continue to have effect.
Section 117P – Power to revoke order
428. This section gives the court, on its own motion or on the application of either
the debtor or a qualifying creditor, a general power to revoke an ERO in circumstances
where it does not have a duty to do so. This power may be used particularly where a
debtor fails to comply with a repayment requirement that is (or was) included in the
order under section 117F or fails to provide information required under section 117J.
Section 117Q – Effect of revocation
429. This section confirms that if an order is revoked under a duty or power in this
Part, then it ceases to have effect in accordance with the terms of the revocation.
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Section 117R – Notice of order
430. This section imposes a duty on the court to send notice to all qualifying
creditors if and when the following things happen:
•
•

when an ERO is made, varied or revoked;
when the court itself is given notice that another debt management arrangement has
been made (with the consequence that the ERO has ceased to have effect
automatically).

Section 117T – Main definitions
431. This section explains the meaning of key expressions used in this Part. In
particular, it confirms that the terms “enforcement restriction order” and “debtor” have
the meanings given to them in new sections 117A and 117B, respectively. It also defines
“qualifying creditor” as a creditor under a qualifying debt and confirms that, subject to
the normal rules of court, “proper county court” refers to the court that made the
order.
Section 117U – Expressions relating to debts
432. This section defines a “qualifying debt” as any debt that is not secured against
an asset or specified in regulations. A “business debt” is defined as a debt incurred in
the course of a business. This section confirms that references to debts include only
those debts that have arisen and therefore contingent debts are not included.
Section 117V – Inability to pay debts
433. This section specifies that a debtor is considered to be unable to repay a debt if,
when the debt is due, he fails to pay it (if the debt is repayable by a single payment)
or, he fails to make one or more payments (if the debt is repayable by a number of
instalments) and is unable to pay the single payment or all of the missed payments.
Section 117W – The ERO, voluntary arrangement and bankruptcy exclusions
434. This section defines the ERO, voluntary arrangement and bankruptcy
exclusions, which are relevant to the court’s power to make an ERO (see section
117B(4)). It specifies that a debtor is excluded under the:
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•

ERO Exclusion if he currently has an ERO, or he previously had an ERO within
the last 12 months. For this purpose, the 12-month period begins on the day that
the previous ERO ceased to have effect. But a debtor who has had an ERO within
the last 12 months is not excluded under this provision if the previous ERO (a)
ceased to have effect by virtue of another debt management arrangement listed
in section 117H(7) coming into force, or (b) was revoked for the reason that the
debtor no longer had any qualifying debts (see section 117O(1)(b));

•

Voluntary Arrangement Exclusion if the debtor is the subject of an interim order
under section 252 of the Insolvency Act 1986 (interim court order pending an
individual voluntary arrangement) or where he is bound by an individual voluntary
arrangement approved under Part 8 of that Act;

•

Bankruptcy Exclusion if a petition under Part 9 of the Insolvency Act 1986 has
been presented in respect of the debtor but has not yet been decided, or if the
debtor is an undischarged bankrupt.

Section 117X – Power to make regulations
435.

This section empowers the Lord Chancellor to make regulations under this Part.

Clause 90: Debt Relief Orders
436. Clause 90 gives effect to Schedules 16, 17 and 18 and makes provision for the
addition of a new Part 7A of the Insolvency Act 1986 and additional Schedules
(Schedule 4ZA on the conditions to be met for a DRO and Schedule 4ZB relating to
debt relief restrictions orders) to that Act. These provisions relate to the operation of a
new individual insolvency procedure, the debt relief order (“DRO”).
Schedule 16 – Part 7A to the Insolvency Act 1986
437. Schedule 16 contains the text of new Part 7A to be inserted into the Insolvency
Act 1986.
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Section 251A: Debt Relief Orders
438. This clause provides that an individual who is unable to pay his debts can apply
for a DRO. It specifies the type of debt – known as a qualifying debt- that will be
covered by the order, and explains the meaning of “qualifying debt”.
Section 251B: Making of application
439. Clause 251B states that the application must be made through an approved
intermediary. The term “approved intermediary” is defined later. The clause sets out
some of the detail about the individual’s affairs that must be included in an application
for a DRO, and makes provision for the individual insolvency rules made under section
412 to prescribe the form and manner in which the application should be made and the
information that must be supplied in support of the application.
Section 251C: Duty of official receiver to consider and determine application
440. This clause describes the steps the official receiver should take when an
application for a DRO has been made. It allows the official receiver to stay his
consideration of the application until he receives answers to any queries raised by him
with the debtor.
441. The clause sets out the circumstances in which the official receiver must refuse
the application (if he is not satisfied that the debtor meets the criteria for a DRO) and
also that he may refuse it if the application does not meet with the requirements
imposed by 251B or if queries raised with the debtor have not been answered to the
official receiver’s satisfaction. If the official receiver refuses the application he must give
reasons to the debtor. If he does not refuse the application then he must make the
order.
Section 251D: Presumptions applicable to the determination of an application
442. The official receiver must apply certain presumptions when determining an
application for a DRO. This clause requires him to presume that the debtor meets the
requirements for a DRO if it appears to be the case from information supplied in the
application and he has no reason to believe that the information supplied is inaccurate
or that the debtor’s circumstances have changed since the application date.
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443. The official receiver must also presume that the debtor meets the conditions
as to eligibility as set out in Schedule 4ZA providing he has no reason to believe that
incomplete or inaccurate information has been supplied in the application or in support
of it. The official receiver may also presume that the debts specified at the date of the
application are qualifying debts unless he has reason to believe otherwise.
Section 251E: Making of debt relief orders
444. This clause makes provision for the form of the DRO and entry of its details on
the individual insolvency register provided for by the Insolvency Act 1986. It also
makes provision for the steps that the official receiver must take once the order has
been made, including providing a copy of the order to the debtor, and allows for rules
to prescribe other steps he must take in particular with regard to notifying creditors
and informing them of the grounds on which they may object.
Section 251F: Moratorium from qualifying debts
445. Clause 251F sets out the effect of a DRO. It states that once the order is
entered onto the register, a moratorium in respect of the debts specified in the order
takes effect. During the moratorium creditors specified in the order are prohibited from
taking proceedings to enforce the debt or present a bankruptcy petition in relation to
that debt, except with leave of the court.
Section 251G: The moratorium period
446. This clause states how long the moratorium period is. The period is one year
from the date of entry on the register unless the order is terminated early or the period
is extended in accordance with the provisions of the section.
447. The clause also makes provision for the moratorium period to be extended by
the official receiver or the court and the circumstances in which an extension is
permitted.
Section 251H Discharge from qualifying debts
448. Clause 251H provides for the debtor to be discharged from his qualifying debts
specified in the order at the end of the moratorium period, and the circumstances in
which the debtor will not be discharged from the debts – in particular if the
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moratorium period is terminated early. The debtor will not be discharged from any
debts listed in the order that were incurred through fraud. The clause also specifies that
discharge of the debtor from the debts does not release any other person from their
liability for the debts.
Section 251I Providing assistance to official receiver etc
449. This clause sets out the duties imposed on the debtor with regard to assisting
the official receiver in his duties. It requires the debtor to provide the official receiver
with information about his affairs and also to notify the official receiver of changes in
his circumstances during and before the moratorium period. He must also notify the
official receiver if he becomes aware of any errors or omissions in his application.
Section 251J Objections and Investigations
450. Clause 251J makes provision for any person specified in the order as a creditor
to object to the making of the order or his inclusion in the order or to details of the
debt specified. It also gives details of how the objection must be made and requires the
official receiver to consider the objection. It allows the official receiver to carry out an
investigation if it seems appropriate and gives a power to the official receiver to require
any person to give him information and assistance.
Section 251K Power of official receiver to revoke or amend a Debt Relief Order
451. This clause sets out the circumstances in which the official receiver may revoke
the order and gives him a power to amend the order during the moratorium period to
correct errors and omissions.
Section 251L Powers of court in relation to debt relief orders
452. This clause enables persons who are dissatisfied with the actions of the official
receiver to apply to the court and for the court to give directions or make any order it
thinks fit. It also enables the official receiver to make an application for directions or
an order in relation to any matter arising in connection with the DRO or an
application for a DRO. An application to the court may, subject to anything contained
in the rules, be made at any time.
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Section 251M: Inquiry into debtor’s dealings and property
453. This clause enables the court, on the application of the official receiver, to
require the debtor, the debtor’s spouse, former spouse, civil partner or former civil
partner or any person appearing to be able to give information or assistance to the
court to appear before the court. There are sanctions for failure to appear without
reasonable excuse – the court may issue a warrant for the person’s arrest or order
the seizure of books, papers and other items.
Section 251N: False representations and omissions
454. In order that the official receiver can determine whether a DRO should be
made, the debtor must provide complete and accurate information about his affairs.
Similarly, the debtor remains under an obligation to provide information to the Official
Receiver once the DRO is made. This clause provides that a debtor who deliberately
provides false information or omits pertinent information commits an offence.
Section 251O: Concealment or falsification of documents
455. This clause provides that a failure to produce books, papers or other documents
to the official receiver is an offence. Similarly, preventing such records being produced,
or their concealment, destruction or falsification will also be unlawful. The offence may
be committed before the application for the DRO has been made, and during both the
application process and the moratorium period, and it is irrelevant that the order may
have been revoked subsequent to an offence being committed.
Section 251P: Fraudulent disposal of property
456. In order to meet the eligibility criteria for a DRO, the debtor must meet various
conditions including a limit on the value of property he owns. A debtor who disposes
of property, whether in an attempt to meet the eligibility criteria or to deny creditors
access to that property, is clearly acting in an inappropriate manner. The clause ensures
that a debtor, who fraudulently disposes of property, commits an offence. The offence
may be committed before the application for the DRO has been made, and during
both the application process and the moratorium period, and it is irrelevant that the
order may have been revoked subsequent to an offence being committed.
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Section 251Q: Fraudulent dealing with property obtained on credit
457. This clause makes it an offence, if the debtor disposes of property obtained on
credit for which he has not paid, and similarly penalizes the knowing recipient of such
property. No offence is committed if the disposal or acquisition was in the ordinary
course of the debtor’s business, but particular attention will be paid to the price paid
for the property. The offence may be committed before the application for the DRO
has been made, and during the application process.
Section 251R: Obtaining credit or engaging in business
458. This clause makes it an offence, if the debtor obtains credit (either alone or
jointly with another person) to the extent of a prescribed amount, or trades in a name
other than that which the DRO was made, without disclosing his status. His status is
that there is a moratorium in force in relation to a DRO or that there is a debt relief
restrictions order in force. The clause also includes an explanation of the expression
“obtaining credit”.
Section 251S: Offences: supplementary
459. This clause sets out who may institute proceedings for an offence under this
Part and the penalties imposed on a person who commits such an offence. The clause
also makes it clear it is not a defence that the conduct complained of was done outside
England and Wales.
Section 251T: Approved intermediaries
460. This clause defines an approved intermediary and makes provision for rules
to specify the types of activities that should be undertaken by an intermediary.
461. It also states that authorisation will be granted by a competent authority
designated by the Secretary of State to grant authorisations, and allows for rules to make
provision as to the procedure for designating persons to be competent authorities, the
types of persons who may not be authorised to act as approved intermediaries, the
procedure for dealing with applications to competent authorities for authorisation and
the withdrawal of designation to act as a competent authority.
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Section 251U Debt relief restrictions orders and undertakings
462. This clause gives effect to Schedule 4ZB, which makes provision about debt
relief restrictions orders.
Section 251V Register of debt relief orders etc
463. Clause 251V requires the Secretary of State to establish and maintain a register of
DROs, debt relief restrictions orders and debt relief restriction undertakings.
Section 251W Interpretation
464. This clause defines the meaning of various expressions used in this Part of the
Insolvency Act 1986.
Schedule 17: Schedule 4ZA to the Insolvency Act 1986
465. Schedule 17 contains the text of new Schedule 4ZA to be inserted into the
Insolvency Act 1986.
Part 1 Conditions which must be met
466. This part of the schedule sets out conditions that the debtor must meet in order
to obtain a DRO. There are particular conditions with regard to personal presence at
the time of the application, previous insolvency history, limits on overall indebtedness
(the amount of which is prescribed in rules), limit on the debtor’s surplus monthly
income (also prescribed in rules) and a limit on the values of the debtor’s property
(also to be prescribed in rules).
Part 2 Other grounds for refusing an application
467. This part of the schedule sets out other conditions which the debtor must meet
in order to obtain a DRO, specifically that he must not have entered into a transaction
at an undervalue or given a preference to another person.
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Schedule 18: Schedule 4ZB to the Insolvency Act 1986
468. This schedule contains the text of new Schedule 4ZB to be inserted into the
Insolvency Act 1986. It sets out who may apply for a debt relief restrictions order or
undertaking, possible grounds for obtaining one and gives details as to the timing of an
application, the duration of the order or undertaking.
Clause 91: Debt management schemes
469.

This clause defines “debt management scheme” as used in this Chapter.

470. Subsections (2) to (4) set out conditions that must be met by all schemes
that are seeking approval. Schemes must apply only to individual debtors (that is,
not companies or partnerships) who do not have any debts incurred in the course of
business. Schemes may be open to all such individuals or to particular categories (as
defined by the particular scheme). Schemes must also allow any debtor to whom the
scheme applies to ask that a DRP be arranged. Where such a request is made, the
scheme operator, or an authorised person under the scheme, must decide whether a
DRP is appropriate for the debtor (in accordance with the terms of the scheme, some
of which may be prescribed under clause 93), and if so, arrange the plan.
471. Subsection (5) specifies that the operator of an approved scheme must be a
body of persons, (for example, a company or a partnership rather than an individual).
Therefore it would be possible for a body such as Citizens Advice, or an existing
repayment scheme provider such as the Consumer Credit Counselling Service or
Payplan, or for a private company, to operate an approved scheme. But it would not
be possible for an individual to do so.
Clause 92: Debt repayment plans
472. This clause defines “debt repayment plan” as used in this Chapter. Subsections
(2)-(4) outline conditions that must be satisfied by a plan. The plan must specify some
or all of the debtor’s debts and provide for full or partial payment of those debts in
accordance with the plan. The remainder of the debts would be written off, provided
that the debtor had complied with the terms of the plan (see clause 96).

108

These notes refer to the draft Tribunals, Courts and Enforcement Bill
as published on 25 July 2006

Clause 93: Approval by supervising authority
473. This clause enables a supervising authority (see clause 106) to approve DMSs. It
also permits the Lord Chancellor to make regulations prescribing both the conditions
that must be satisfied for a scheme to be approved and any considerations that the
authority must or must not take into account when considering a request for approval.
These conditions and considerations may, in particular, relate to any of the matters
listed in Schedule 20. These include the constitution, governance, size and financial
standing of the scheme operator, and the terms and operation of the DMS. Regulations
could, for example, require schemes to include terms that prevented secured debts from
being included in DMPs, or which specified minimum levels or periods of repayment.
Schedule 20 – Regulations under sections 93 and 95
474. This Schedule specifies provisions that may be made in regulations as to
conditions or considerations about the approval of a scheme under clause 93, and as to
the terms of approval of a debt management scheme under clause 95.
Clause 94: Applications for approval
475. This clause allows the Lord Chancellor to make regulations specifying an
application procedure for the approval of DMSs, and provides that such regulations
may enable a fee to be charged for an approval application.
Clause 95: Terms of approval
476. This clause provides that an approval will be subject to terms that may be
specified in regulations or in the terms of the approval itself. Such terms might include
the duration of the approval, (which could be given for a defined period, for example,
for 5 years). Different types of schemes might be approved for different periods. On the
expiry of an approval, a fresh approval could be sought. Such regulations might also
make provision as to termination of an approval other than by expiry, (for example,
termination of an approval if terms of the approval are breached). Other terms to be
specified in regulations could include particular requirements that may be imposed on
the scheme operator covering such matters as the continued operation of the scheme,
and, for example, the provision of reports relating to the operation of a scheme.

109

These notes refer to the draft Tribunals, Courts and Enforcement Bill
as published on 25 July 2006

Clause 96: Discharge from specified debts
477. This clause specifies that a debtor is discharged from the debts specified in the
plan only when all of the payments required under the plan have been made. This
allows debts to be partially written off, providing the order has been complied with and
all the necessary repayments made.
Clause 97: Other effects
478. This clause enables regulations to be made about the effect of a DRP (or a
request for a plan to be arranged). Regulations may make provision about:
•

•
•
•
•
•

obligations to repay debts in accordance with agreements made before the order
came into force (that is, cancelling or suspending the obligation to pay debts other
than in accordance with the DRP);
obligations to pay interest or fees in respect of debts;
restrictions on creditors rights to present bankruptcy petitions, pursue remedies
through the courts or take other enforcement action;
the stay of pending court proceedings:
the variation or removal at the end of the plan of a creditor’s right to charge
interest, fees or charges in respect of the period when the plan was in operation;
the effect of a DRP on other debt management arrangements.

479. Removal or variation of rights and/or obligations as above might be conditional,
(for example, conditional on compliance with a DRP).
Clause 98: Registration of plans
480. This permits regulations to provide for the registration of DRPs in the register
of judgments, orders and fines, and enables section 98 of the Courts Act 2003 to be
amended by such regulations for this purpose. Registration would provide a mechanism
by which potential lenders could check whether a person was currently subject to
a DRP.
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Clause 99: Right of appeal
481. This clause allows a creditor to appeal to a county court against the fact that a
plan has been arranged, that their debt has been included in the plan or the terms of
the plan.
Clause 100: Dealing with appeals
482. This clause applies if an appeal is made to a county court under clause 99.
It provides that the court may order the scheme operator to:
•
•
•
•

reconsider the decision to arrange a plan;
reconsider the terms of the plan;
modify the plan; or
revoke the plan.

483. Additionally, this clause allows the court to make interim provisions in respect
of the period before the appeal is determined.
Clause 101: Fees under approved scheme
484. This clause allows regulations to make provision as to the fees that an operator
may charge, and who may be charged them, in connection with the operation of a
DMS. Subsection (3) enables such regulations to either specify precise fees that a
scheme operator can charge, or to specify requirements, such as limits, with which the
scheme operator must comply when determining fee levels. Subsection (4) provides that
regulations made under this clause must be used to ensure that only reasonable fees are
charged, and subsection (5) goes onto specify that the overall income received from
these fees must not exceed the cost to the operator of running the scheme.
Clause 102: Procedure for termination
485. This clause allows regulations to specify a procedure for terminating the
approval of a scheme. This procedure may require the supervising authority to give
notice and reasons, conditions that must be met and a period that must elapse before
the termination takes effect.
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Clause 103: Terminating an approval
486. This clause provides that a scheme may only be terminated in accordance with
the following:
•
•
•

any terms which the approval is subject to under clause 95;
any provisions made in regulations under clause 102; or
any other provisions made under this Chapter.

Clause 104: Alternatives to termination
487. This clause allows regulations to provide for alternatives to termination of an
approval. Such regulations may provide for the transfer of the operation of a scheme
to another body, (to include transfer of the scheme from the scheme operator to the
supervising authority itself). Such a transfer might be appropriate in order to protect
debtors and creditors where, for example, the operator of the scheme no longer meets
the terms of approval, but the scheme itself does comply with any relevant terms.
Clause 105: Effects of end of approval
488. Where the approval of a scheme comes to an end, (for whatever reason), this
clause enables regulations to specify what effect this will have on existing DRPs under
that scheme. The clause provides an important safeguard for debtors by allowing such
regulations to specify that plans can continue to operate, where appropriate, as though
the scheme is still approved or as though the plan had been made under a different
approved scheme.
Clause 106: The supervising authority
489. This clause defines the “supervising authority”, (the person who approves
DMSs), and specifies that the supervising authority can be either the Lord Chancellor
or a person authorised by the Lord Chancellor. This clause therefore enables the Lord
Chancellor to delegate his approval powers (for example, such powers might be
delegated to a judicial or existing national advice body).
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Clause 107: Financial support
490. Although the supervising authority will be able to charge application fees (see
clause 94), it is possible that such fees may not be sufficient to meet the initial start up
and operational costs that will be incurred in connection with these proposals. This
clause therefore enables the Lord Chancellor to make payments to the supervising
authority and such payments can be made out of money provided by Parliament.
Clause 108: Regulations
491. This clause empowers the Lord Chancellor to make regulations under this
Chapter. Regulations will be subject to the affirmative resolution parliamentary
procedure on the first occasion they are made under any section (or if regulations
under clause 98 amend primary legislation). Otherwise they will be subject to the
negative resolution parliamentary procedure.
PART 6: MISCELLANEOUS
SUMMARY
492. Part 6 enables High Court enforcement officers to execute writs of possession
issued to enforce compulsory purchase orders, and removes the obligation for
enforcement of such writs from High Sheriffs. This Part also amends subsection 31(5)
of the SCA 1981, reproducing and extending the effect of the existing judicial review
provision. In particular, it provides that where the decision maker in question is a court
or tribunal and the decision is quashed on the ground that there has been an error in
law, the High Court will be able to substitute its own decision where, without that
error, it is satisfied that there would have been only one decision which the court or
tribunal could have reached.
BACKGROUND
Compulsory purchase
493. Currently, there is an anomaly as regards the execution of High Court writs in
that High Court enforcement officers and High Sheriffs are able to execute High Court
writs of execution, but only High Sheriffs are able to enforce writs of possession issued
to enforce compulsory purchase orders. The proposed changes will align the
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enforcement of compulsory purchase orders with the regime for enforcing High Court
writs of execution contained in section 99 of and Schedule 7 to the Courts Act 2003.
Judicial review
494. Section 31(5) of the SCA 1981 currently provides that where the High Court
quashes a decision, it can return the matter to the relevant body with a direction that it
reach a decision in accordance with the findings of the High Court. In its 1994 Report,
Administrative Law: Judicial Review and Statutory Appeals,3 the Law Commission
confirmed that there was significant support for the High Court to alternatively have
the power to substitute its own decision for that of an inferior court or tribunal
provided that it was restricted to situations where the decision to remit was a mere
formality.
495. This recommendation was partly implemented in October 2000 as Rule 54.19(3)
of the CPR. However, as this provision was introduced by way of rules only, its scope
is limited to those situations where statute does not give the power to take decisions in
a particular area to a specific person or body. Therefore, it is unclear whether it would
be available in respect of all inferior courts or tribunals. In addition, it is not defined
as proposed by the Law Commission in that it is not currently limited to either:
decisions of inferior courts and tribunals only; or, situations where the court is satisfied
that there was only one decision that could be arrived at and the decision arose out of
an error of law. As a result, the scope of the current power is unclear and anecdotal
evidence suggests that the power has not, in fact, been used since its introduction.
496. The Law Commission’s recommendation was fully endorsed in Sir Jeffrey
Bowman’s Review of the Crown Office List, which was published in March 2000. The
government subsequently consulted on the Law Commission’s proposal during summer
2001. A response paper in October 2003, summarising the responses received, confirmed
that the introduction of a primary power for the High Court to substitute its own
decision as proposed by the Law Commission was both necessary and welcome.

3

Report No. 226
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COMMENTARY ON CLAUSES: PART 6
Clause 110: Enforcement by enforcement officers
497. This clause amends the Land Clauses Consolidation Act 1845 and the
Compulsory Purchase Act 1965 to enable writs of possession issued to enforce
compulsory purchase orders to be executed by High Court enforcement officers.
498. This change aligns the enforcement of compulsory purchase orders with the
regime for enforcing High Court writs of execution contained in section 99 of and
Schedule 7 to the Courts Act 2003. We are not removing the right of a sheriff to
enforce a writ of possession issued to enforce a compulsory purchase order, should one
be directed to him and should he wish to enforce it. The clause removes the obligation,
with the attendant legal responsibilities and liabilities, to enforce such writs of
possession (High Sheriffs being unpaid volunteers who are appointed annually).
Clause 111: Supplementary and Schedule 21: Compulsory purchase: consequential
amendments
499. Clause 111 amends Schedule 7 to the Courts Act 2003 to enable the
arrangements that are currently in place for enforcement officers executing High
Court writs of execution, (identifying enforcement districts, providing for administrative
arrangements for enforcement of such writs and extending to enforcement officers
powers and obligations that sheriffs have under common law), to be extended to High
Court enforcement officers executing writs of possession issued to enforce compulsory
purchase orders.
500.

Schedule 21 makes consequential amendments in connection with the above.

Clause 112: Judicial review: power to substitute decisions
501. This clause replaces the existing section 31(5) of the SCA 1981 and extends the
power of the High Court in respect of quashing orders. The High Court will still have
the power to return a matter to a decision maker with a direction that it reach a
decision in accordance with its findings. However, where the decision maker is a court
or tribunal and the decision is quashed on the ground that there has been an error of
law, the court will, alternatively, be able to substitute its own decision for that decision
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if it is satisfied that without the error there would have been only one decision that the
court or tribunal could have reached.
502. Unless the High Court directs otherwise, a substitute decision will have effect as
if it were a decision of the relevant court or tribunal.
PART 7: GENERAL
SUMMARY
503. Part 7 provides for the provisions of the Bill to extend only to England and
Wales, subject to specified exceptions. It provides for the provision of the Bill to come
into force in accordance with orders made by the Lord Chancellor, and confers power on
the Lord Chancellor to make transitional provision by order.
COMMENTARY ON CLAUSES: PART 7
Clause 113 and Schedule 22: Repeals and protected functions of the Lord Chancellor
504. Clause 113(1) introduces Schedule 22. Schedule 22 lists repeals arising from,
among other things, the new statutory framework for tribunals and the new, unified
law on enforcement. Clause 113(2) makes all the Lord Chancellor’s functions under
Part 1 protected functions for the purposes of section 19(5) of the CRA 2005, so that
they cannot be transferred to another Minister without primary legislation.
Clause 114: Extent
Clause 115: Commencement and transitional provision
Clause 116: Short title
505. By virtue of clause 114, Parts 1, 2 and 7 of the Bill extend to England and
Wales, Scotland and Northern Ireland and Parts 3 to 6 extend only to England and
Wales. This is subject to subsections (4) and (5). Clause 115 provides for the Lord
Chancellor to specify commencement dates for provisions in the Bill by order.
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EFFECTS OF THE BILL ON PUBLIC EXPENDITURE
506.

The main impact of implementation of this legislation will be felt across the DCA.

Tribunals
507. The tribunal provisions in the Bill create the framework for future
improvements in service and delivery. It is estimated that it will cost around £50,000 to
implement the new arrangements, with additional annual running costs of
approximately £160,000. (These costs stem principally from support for the Senior
President of Tribunals and the new Tribunal Procedure Committee.)
Judicial Appointments
508. The changes to judicial eligibility requirements are expected to result in
additional annual costs of up to £250,000. These costs will stem from the JAC having
to process an increased number of applications for judicial posts and the time it will
take JAC staff to consider whether an applicant has obtained the necessary legal
experience post-qualification.
Enforcement by Taking Control of Goods
509. The new, unified law on enforcement is expected to result in one-off
implementation costs of around £307,000. These costs will be incurred through training
and publicity for the new regime.
Enforcement of Judgments and Orders
510. The main costs flowing from Part 4 will arise from a new IT system to
implement the data-sharing powers. The system is expected to cost around £1.5M.
Annual running costs will be met through the fees creditors will be charged to use the
service.
511. Other costs arising under this part of the Bill include £250,000 for the Attachment
of Earnings fixed rate deductions provisions, which will cover changes to IT systems,
training and publicity.
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Debt Management and Relief
512. Costs of £200,000 will also arise for changes to IT systems, training and
publicity for Enforcement Restriction Orders. The Debt Relief Order proposals are
likely to cost around £190,000 to implement. These costs will arise from training
and publicity material.
EFFECT ON PUBLIC SECTOR MANPOWER
513. The Tribunals, Courts and Enforcement Bill necessitates only minor changes to
public service manpower. The Judicial Appointments proposals are likely to lead to an
increased number of applications for judicial posts and it is estimated that an additional
six members of staff at the JAC would be required to process these. The remainder
of the proposals should be met from within DCA’s existing resources.
COST TO BUSINESS AND REGULATORY IMPACT
514. The provisions in the Bill relating to judicial diversity will have no significant
or disproportionate impact on business, charities or the voluntary sector. Separate
Regulatory Impact Assessments have been completed for the following provisions:
tribunal reform (public sector impact only); regulation of enforcement services; reform of
court-based enforcement processes; Administration Orders, Enforcement Restriction
Orders and Non-Court Based Debt Management Schemes; and Debt Relief Orders. The
RIAs have been prepared in consultation with the Better Regulation Executive and are
attached.
515. The Regulatory Impact Assessments concluded that the Bill will not significantly
affect business. The main cost to business would be the requirement that the small
minority of enforcement agents who do not hold a county court certificate must obtain
one (assuming that businesses pay the fee on behalf of their employees). There would
also be some associated training costs. These would be offset by other proposals in the
Bill to introduce a simplified and consolidated piece of enforcement agent law (which
will be easier for agents to use) and a new, unified fee structure that will reward their
activity more proportionately.
516. The Regulatory Impact Assessments for this Bill are being placed in the libraries
of both Houses and on the web-site of the Department for Constitutional Affairs and
(for Debt Relief Orders) the web-site of the Department for Trade and Industry.
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COMMENCEMENT
517. The provisions in the Bill would come into force on days appointed by the Lord
Chancellor by order.
EXTENT
518.

Part 1 of the Bill extends to the whole of the United Kingdom.

Territorial application – Northern Ireland
519. Clause 26(5) prohibits the transfer to the First-tier Tribunal or Upper Tribunal of
functions of a tribunal where the provision conferring that function is within the
legislative competence of the Northern Ireland Assembly. But by virtue of clause 26(6),
appellate functions of the Secretary of State under the following provisions may be
transferred:
a) section 41 of the Consumer Credit Act 1974;
b) section 7(1) of the Estate Agents Act 1979.
520. Clause 30(2) prohibits the transfer to the Lord Chancellor or Tribunal
Procedure Committee, under clause 30(1), of rule-making powers where the provision
conferring those powers is within the legislative competence of the Northern Ireland
Assembly.
Territorial Application – Scotland
521. Clauses 12 to 16, which confer a “judicial review” jurisdiction on the Upper
Tribunal, do not apply to cases arising under Scottish law.
522. Clause 25(5), which provides for tribunal fees prescribed by an order under
clause 25 to be recoverable summarily as a civil debt, does not apply to recovery of
fees in Scotland.
523. Clause 26(5) prohibits the transfer to the First-tier Tribunal or Upper Tribunal
of functions of a tribunal where the provision conferring that function is within the
legislative competence of the Scottish Parliament. But by virtue of clause 26(6) and (7),
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functions of an adjudicator under section 5 of the Criminal Injuries Compensation Act
1995 may be transferred with the concurrence of Scottish Ministers.
524. Clause 30(2) prohibits the transfer to the Lord Chancellor or Tribunal
Procedure Committee, under clause 30(1), of rule-making powers where the provision
conferring those powers is within the legislative competence of the Scottish Parliament.
525. Paragraph 1(2)(a) of Schedule 7 provides for Scottish Ministers to appoint either
two or three members to the Administrative Justice and Tribunals Council, with the
concurrence of the Lord Chancellor and the National Assembly for Wales.
526. Paragraph 4 of Schedule 7 creates a Scottish Committee of the Administrative
Justice and Tribunals Council.
Territorial Application – Wales
527. Clause 26(8) prohibits the transfer to the First-tier Tribunal or Upper Tribunal
of functions of a tribunal without the consent of the National Assembly for Wales,
where any functions relating to the operation of the tribunal or to expenses for
attending the tribunal’s proceedings are exercised by the Assembly.
528. Clause 28 contains special provisions which apply where a tribunal’s functions
are transferred to the First-tier Tribunal in respect of England and not Wales. This
could have the effect that onward appeals in respect of the same jurisdiction lie to the
Upper Tribunal in relation to England and (for example) to the High Court in relation
to Wales. In those situations the Lord Chancellor may by order provide for the onward
appeals in Welsh proceedings to be to the Upper Tribunal. Clause 28(3) also gives the
Lord Chancellor power to provide by order for appeals from a number of Wales-only
tribunals to be to the Upper Tribunal instead of to the court.
529. Clause 31(2)(c) restricts the Lord Chancellor’s power to add a tribunal to any of
the lists of tribunals in Schedule 6 to the Act (which would enable the Lord Chancellor’s
powers to transfer functions to be exercised in relation to that tribunal) where any
functions relating to the operation of the tribunal or to expenses for attending the
tribunal’s proceedings are exercised by the National Assembly for Wales. That power
may be exercised only with the Assembly’s consent.
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530. Paragraph 1(2)(a) of Schedule 7 provides for the National Assembly for Wales
to appoint either two or three members to the Administrative Justice and Tribunals
Council, with the concurrence of the Lord Chancellor and Scottish Ministers.
531. Paragraph 7 of Schedule 7 creates a Welsh Committee of the Administrative
Justice and Tribunals Council.
EUROPEAN CONVENTION ON HUMAN RIGHTS
532. Part 1 of the Bill raises issues as to article 6 (right to fair trial) and First
Protocol, article 1 (protection of property) but the Department is of the view that the
provisions of Part 1 are compatible with the Convention.
533. Article 6 will be engaged in most of the proceedings before the First-tier
Tribunal and Upper Tribunal, and there will therefore be a requirement that the
tribunal be independent and impartial. The Department’s view is that the Bill secures
independence and impartiality, in particular through:
a) the procedure for appointing and selecting judges and other members of the
First-tier Tribunal and Upper Tribunal, which involves the JAC;
b) the security of tenure enjoyed by judges and other members of the First-tier
Tribunal and Upper Tribunal;
c) the extension of the obligation in section 3 of the CRA 2005 to uphold the
independence of the judiciary to include the judges and other members of the
First-tier Tribunal and Upper Tribunal.
534. The new tribunals’ procedures will also need to comply with article 6 (where
it is engaged). Since the jurisdictions which the new tribunals will exercise are so
diverse, there is little procedural detail in the Bill. That detail will be contained in
Tribunal Procedure Rules made by the Tribunal Procedure Committee, which will
be obliged to act compatibly with the Convention.
535. The Bill provides for the abolition of the General Commissioners under the
Taxes Act 1970 and the office of clerk to the Commissioners. It does not make any
provision for the compensation of clerks. But the Department takes the view that this
does not breach article 1 of the First Protocol because neither the office of clerk nor
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the possible expectations of remuneration or pensions associated with the office
constitute possessions for the purposes of that Article.
536. The Parts of the Bill that deal with the enforcement of debts and with debt
relief engage the Convention rights of debtors and creditors to a fair trial (ECHR
Article 6), to respect for private life (ECHR Article 8) and to the protection of
property (ECHR First Protocol, Article 1). A creditor is entitled to the effective
recovery of money lawfully due to him or her. A debtor is entitled to no greater
intrusion on his or her property or privacy than is needed to achieve that. The
provisions in those Parts all involve striking a balance between those sometimes
competing rights.
537. The provisions that deal with obtaining information about a debtor from
someone else depend on there being a court judgment for the debt or a court order for
the information. If there is a good reason, the debtor can object. And the information
can only be sought and used for the specific purpose of enforcing the judgment.
538. The provisions that deal with enforcing a court judgment for a debt by entering
a debtor’s or other premises, if necessary searching them, and then taking control of the
debtor’s goods in order to pay the creditor depend on there being a judgment in
the creditor’s favour in the first place. The enforcement procedure is under the ultimate
control of the court and the debtor can ask the court to stop it if there is a good
reason. If someone enforcing a judgment abuses the power to do so, there are sanctions.
And if a debtor obstructs the enforcement without a lawful reason, there are sanctions
against that debtor.
539. The provisions that impose limitations on the enforcement of debts
(administration orders, enforcement restriction orders and debt management schemes)
all involve a court order or access to a court. They require or allow the participation of
debtors and creditors. Their purpose is to achieve a managed discharge of debts so that
creditors will receive as much as possible of what they are owed.
540. The provisions that deal with the recovery of commercial rent arrears are
in response to concerns that the present law is insufficiently clear to be compatible with
the Convention rights of either debtors or creditors. Landlords and tenants of
commercial premises deal with each other on commercial terms. It is right that each
should discharge his or her obligations to the other promptly, including the tenant’s
obligation to pay the rent. So it is fair and in the interests of the economic well-being
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of the country to allow landlords to recover unpaid commercial rent by taking control
of the tenant’s goods without first going to court. But if they do then the Bill imposes
the same procedures and safeguards as apply to the enforcement of a court judgment,
including intervention by the court, and any abuse of those powers is subject to
sanctions.
541. Finally, where in the general public interest other legislation already allows the
recovery of certain debts by taking control of goods without a court judgment – for
example, the collection of some taxes – the Bill again imposes the same procedures and
safeguards as apply to the enforcement of a judgment. So it enhances the compatibility
of that other legislation with the rights of everyone concerned.
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GLOSSARY OF ABBREVIATIONS
AIT
AJTC
AO
AEA 1971
AEO
CCA 1984
COA
CLSA 1990
CPR 1998
CRA 2005
CRAR
DAC
DCA
DMS
DRO
DRP
DTI
DWP
ERO
HMRC
IVA
JAC
SCA 1981

Asylum and Immigration Tribunal
Administrative Justice and Tribunals Council
Administration Order
Attachment of Earnings Act 1971
Attachment of Earnings Order
County Court Act 1984
Charging Orders Act 1979
Courts and Legal Services Act 1990
Civil Procedure Rules
Constitutional Reform Act 2005
Commercial Rent Arrears Recovery
Discipline and Appeals Committee
Department for Constitutional Affairs
Debt Management Scheme
Debt Relief Order
Debt Repayment Plan
Department for Trade and Industry
Department for Work and Pensions
Enforcement Restriction Order
Her Majesty’s Revenue and Customs
Individual Voluntary Arrangement
Judicial Appointments Commission
Supreme Court Act 1981
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I. Tribunals: Public Sector Impact Assessment

1. TITLE OF PROPOSAL
1.1
The Public Sector Impact Assessment for the tribunals elements of the Tribunals,
Courts and Enforcement Bill.
2. SUMMARY
1.2
The Bill will provide a new overarching statutory framework for tribunals. This
framework will support the new executive agency, the Tribunals Service, (launched
on 3rd April 2006) in delivering improved services to users. It will also clarify the
relationship of tribunals to the courts and the wider administrative justice system.
1.3
These reforms have been agreed following Sir Andrew Leggatt’s review of the
tribunals system in 2001 and the White Paper Transforming Public Services: Complaints,
Redress and Tribunals in 2004. The main non-legislative change, the creation of the
Tribunals Service, did not require primary legislation and has been effected through
machinery of government changes.
1.4
There are now two options for making further improvements to the tribunals
system: not legislating and legislating.
a) Not legislating: Although the Tribunals Service will be able to make
improvements to the administration of tribunals, the statutes that govern each
separate tribunal, and particularly the separate appointments to judicial office,
would restrict reforms. The full potential of the reforms would therefore not be
realised. The only benefit of this option would be to save the minimal costs
associated with the provisions of the Bill.
b) Legislate: Implement the provisions of the Bill. This would lead to a simpler and
better structured tribunals system that would be flexible enough to accommodate
the needs of different jurisdictions and users.
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1.5
•
•
•
•
•
•

The specific changes contained in the Bill are as follows:
Introduce a new First-tier Tribunal and an Upper Tribunal into which existing
jurisdictions can be mapped;
Establish a new office of Senior President of Tribunals to act as the leader of the
judiciary;
Replace the dozens of existing judicial offices with five new categories of judicial
offices;
Allow a deployment process to be established for Tribunals Judiciary;
Provide for a Tribunals Procedure Committee to be created;
Create an Administrative Justice and Tribunals Council with a remit covering the
whole administrative justice system.

1.6
The Bill essentially creates the framework for future improvements in service
and customer delivery, but is not itself costly. It is estimated that it will cost in the
region of £50,000 to set up the new arrangements, and result in additional annual
running costs of approximately £160,000 overall. This is minimal against running costs
of around £280m per annum for those tribunals that make up the Tribunals Service. It
is expected that this simplified structure will give rise to savings that will easily outstrip
the costs.
3. PURPOSE AND INTENDED EFFECT OF MEASURE
Objective
1.7

To provide a new overarching statutory framework for tribunals that:
a) compliments the Tribunals Service, helping to remove statutory restrictions
which may hinder the delivery of improved services to users;
b) clarifies the relationship of tribunals to the court system and the wider
administrative justice landscape; and
c) is consistent with the constitutional reforms as set out in the Concordat agreed
in January 2004 between the Lord Chancellor and the Lord Chief Justice of
England & Wales, and the Constitutional Reform Act 2005.
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Background:
1.8
In May 2000 Sir Andrew Leggatt was appointed to undertake a review of
tribunals. His report Tribunals for Users: One System, One Service was published
in August 2001. He gave a picture of an incoherent and inefficient set of institutions
which, despite the efforts of the thousands of people who work in tribunals, provided
a service to the public which was well short of what people are entitled to expect and
what can be achieved. Sir Andrew set out a convincing case for change and made a
number of recommendations on how to improve the service to tribunal users.
1.9
Most of his recommendations were aimed at improving the services that tribunal
users receive, such as having access to information about the tribunal process, access to
information about their rights, and more generally, by having fair, efficient and speedy
procedures. He argued that bringing the largest central Government tribunals together
in a single service would ensure a more effective and efficient delivery of tribunals
justice than the current fragmented system. He stated that it would be better for
tribunals to be administered separately from the Department whose policies or
decisions they consider. Judiciary and staff should be brought together into this single
service which would allow greater flexibility in the way they are deployed for the
benefit of users.
1.10 After extensive consultation, in July 2004 the Department for Constitutional
Affairs (DCA) published the White Paper: Transforming Public Services: Complaints,
Redress and Tribunals providing a formal response to Sir Andrew’s report and the
broad thrust of his recommendations.
1.11 One aspect is the creation of a new agency – the Tribunals Service – to provide
an efficient and cost effective administration for tribunals. This Agency was formally
set up in April 2006 when responsibility for administering the Appeals Service, the
Employment Tribunals Service, the Special Educational Needs & Disability Tribunal
for England, the Criminal Injuries Compensation Appeals Panel and the Mental Health
Review Tribunals for England transferred to the Department for Constitutional Affairs.
1.12 These changes did not require primary legislation and were effected by
machinery of government changes. Therefore this assessment does not deal with them
in any detail except insofar as they are relevant to the Bill.
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1.13 Neither Sir Andrew’s report nor the White Paper commented in detail whether
there should be any changes to the way these tribunals operated. However, one of
the major criticisms in Sir Andrew’s report was the vast differences in procedures and
processes within tribunals. He recognised the need for simplification and overhaul of
tribunal rules and recommended that tribunals’ procedural rules should be as consistent
as possible, hence the creation of the Tribunal Procedure Committee outlined in the
Bill.
1.14 However, the White Paper also set out the need for reform of tribunals in
the context of how the wider administrative justice system functions. It addressed the
issue of tribunals, ombudsmen, the courts and complaint handlers learning from each
other to offer a tailored package of dispute resolution, focused on the needs of the
user.
1.15 These changes will be difficult to deliver without the overarching framework
contained in the Bill. This framework will achieve the Government’s aim by bringing
individual tribunals closer together but allowing specialisation to be retained where it
is in the interests of the user. The Bill will allow deployment of panel members across
tribunals where members have the necessary skills and expertise. It will permit the use
of tribunal staff to supplement the judicial role. It will also bring tribunals into line
with the principles set out in the Constitutional Reform Act, providing for
appointments to the new tribunals to come within the remit of the Judicial
Appointments Commission and for deployment of the judiciary to be the function of a
more unified judicial hierarchy under the Senior President.
1.16 There has not been any fundamental change to the tribunals system for almost
50 years and during that time the numbers of tribunals has increased significantly.
There are currently over 70 different administrative tribunals in existence, created
largely on an ad-hoc basis. There has been no systematic approach to the establishment
of these tribunals, contributing towards a fragmented and complex administrative
justice landscape. They are rarely thought of as a single entity and have no common
standards for performance or accountability against which their delivery of services can
be judged or monitored.
Rationale for Government Intervention
1.17 If the Government does not act by implementing the changes in the Bill, it will
not be able to provide the full range of improvements to the tribunals system for both
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the public sector and the users it serves. The changes brought about by the Bill will
build on reforms already in progress to ensure that the tribunals system is independent,
coherent, professional, cost-effective and user-friendly.
1.18 Without the Bill the Government will not be able to fully address the problems
of the system identified by Sir Andrew Leggatt, the findings of which the Government
has already accepted. The Government has already demonstrated its commitment
to improving the services that tribunals give users.
1.19 Although the creation of the Tribunals Service to deliver services more
efficiently and cost effectively can be achieved without legislation, without a Bill neither
the substantial changes to the judicial framework nor the flexibility as envisaged in the
White Paper can be achieved. The reforms will improve the end-to-end decision making
process, increasing flexibility and facilitating long-term improvements. However, just as
importantly, failure to make any improvements will cast serious doubt over the
Government’s commitment to the reform programme.
Devolution
1.20

These provisions cover the UK except where expressly limited in their extent.

4. CONSULTATION
1.21 The tribunal reform provisions have been the subject of extensive consultation
both within Government and with wider stakeholders. There have been two formal
consultation exercises, with the White Paper Transforming Public Services: Complaints,
Redress and Tribunals and the earlier consultation that accompanied publication of Sir
Andrew Leggatt’s Review.
5. OPTIONS
1.22 The White Paper Transforming Public Services: Complaints, Redress and
Tribunals set out the Government’s rationale for accepting Sir Andrew Leggatt’s
recommendation to create an executive agency dedicated to administering tribunals.
The executive agency is charged with improving service to users, including improving
standards of decision-making across Government, and where things do go wrong,
promote quicker and more effective dispute resolution. There will be better information
about the tribunal process, with better advice and support. The new agency will
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co-ordinate a national network of hearing centres, providing greater accessibility to
users.
1.23 The White Paper also outlined proposals for changes in the way tribunals
function in relation to the other parts of the administrative justice system. The
proposals build on the new arrangements as provided for under the Concordat (agreed
between the Lord Chancellor and the Lord Chief Justice in January 2004) and the
Constitutional Reform Act 2005. This put the relationship between executive, legislature
and judiciary on a modern footing, respecting the separation of powers between the
three structures. The Lord Chancellor, as a Minister, is no longer a judge and is
therefore a member of the executive arm of the constitution. The Lord Chief Justice
has assumed the role as head of the judiciary of England and Wales, although the Bill
will provide for most of the Lord Chief Justice’s existing powers in relation to tribunals
to be transferred to the Senior President. Furthermore, these proposals will encourage
greater cross-fertilisation of approaches across the different parts of the administrative
justice system.
1.24 The White Paper made a number of recommendations about improving public
services and improving access to justice. At the heart of these proposals were plans for
a unified service, replacing the existing fragmented arrangements. Bringing the largest
central Government tribunals together in a single service will ensure a more effective
and efficient delivery of tribunals justice. The tribunals judiciary will be brought
together in a single framework, thus strengthening the independence of the judiciary
and allowing greater flexibility in the way they are deployed.
1.25 The options set out below address the two possible mechanisms for
implementing those proposals. They are based on the premise set out in the White
Paper that the Government is committed to improving the service offered by tribunals
through more joined-up administration and the use of proportionate dispute resolution.
Option 1 – Not legislate
1.26 Without legislation, a number of improvements to the services users receive can
still be made. The Tribunals Service can seek to implement improved and more efficient
administration. Estates can be shared and common IT systems can be introduced over
time, although any alignment of administration may be constrained by processes and
procedures set out in primary legislation. Therefore, whilst this option will provide for
some improvements, it will be restricted by the statutes that govern the operation of
each individual tribunal administered by the new agency. This will inevitably mean that
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the full potential of any suggested improvements would fail to be recognised, reducing
the effectiveness of the new agency in its mission to offer an improved level of service.
Option 2 – Legislate
1.27 Legislation will create a new flexible overarching statutory framework for
tribunals, allowing incremental changes over time. This flexible approach will bring
together tribunals into the one organisation, but will allow a small number of
individual specialist tribunals to retain their own procedures where this is in the
interests of users. Changes will be made by introducing:
A First-tier Tribunal and an Upper Tribunal
1.28 The system will be simplified and for most jurisdictions will consist of two tiers,
a First-tier Tribunal and an Upper Tribunal. The First-tier Tribunal will hear appeals
from the original decision making body, and the Upper Tier will act as an appellate
level for decisions of the First-tier Tribunal, appeals being on a point of law only. This
simple framework will also allow the introduction of a coherent system of appeals with
appropriate oversight by the courts, ensuring that only those tribunal cases that should
go to the courts do go to the courts, and reducing the need for judicial review.
Senior President of Tribunals
1.29 The Senior President of Tribunals will provide the tribunals judiciary with clear
leadership and a single voice. He or she will have a role in defining the way the new
organisation is established, and will have a statutory responsibility to bring leadership
to the service, ensuring the needs of all jurisdictions and judicial members are met.
By having a clearly defined set of statutory responsibilities, such as the training,
education and welfare of tribunals judiciary, and working with the Judicial
Appointments Commission to ensure that tribunal interests and requirements are fully
represented in the appointments process, the Senior President will have an important
role in shaping the new organisation.
Appointment to an office not a jurisdiction
1.30 The Bill will provide for the creation of five categories of appointment to the
new tribunals: Tribunal Judge, Tribunal Member, Deputy Tribunal Appeal Judge,
Tribunal Appeal Judge and Tribunal Appeal Member. The creation of these new
judicial offices will allow the deployment (assignment) of members across jurisdictions
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and ensure that the judicial function they carry out is properly reflected in their title.
This replaces the current process whereby tribunal office holders are appointed to an
individual tribunal (a jurisdiction).
Assignment
1.31 A key feature of the new system will be the ability to deploy members across
jurisdictions where they have the necessary knowledge or the ability to acquire it. This
proposal recognises that within the tribunal system there already are a substantial
number of members who are capable of sitting in more than one jurisdiction.
Introducing flexibility will assist the new organisation in delivering a more efficient and
effective service to its users. Assignment will be an open, fair and transparent process
and will enable suitable judicial office holders to be identified quickly and trained
sooner than those entering the system. This will allow the Tribunals Service to have
access to judiciary to hear cases at relatively short notice, particularly to meet peaks
and troughs in workloads between jurisdictions.
A Tribunal Procedure Committee
1.32 The Concordat agreed between the Lord Chancellor and the Lord Chief Justice
set out the respective roles of the judiciary and the executive in making rules for
judicial fora. The creation of a Tribunal Procedure Committee will bring rule-making
for tribunals into line with the principles set out in the Concordat and the
Constitutional Reform Act 2005. It will allow tribunals to develop a coherent
programme of procedural reform in much the same way as has been achieved for the
civil courts in England and Wales.
An Administrative Justice & Tribunals Council
1.33 To compliment all of these proposals the Council on Tribunals will be
abolished, and replaced by an Administrative Justice and Tribunals Council, which will
subsume the Council’s current functions, but also take on a wider remit, including
advising ministers on how to make the administrative justice system more accessible,
fair and efficient, with particular reference to user priorities and concerns.
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Business sectors affected
1.34 The proposed changes will have no adverse effect on those who use or advise
users of the new organisation, and those who work within the organisation. Existing
rights to bring appeals or cases will not be affected. The new structures established by
the Bill will not immediately bring about any changes in the processes and procedures
of individual tribunal jurisdictions. However, they will create an opportunity to bring
about changes in the future without further legislation which will simplify access and
process. It is envisaged that as each tribunal transfers to DCA they will continue with
their own procedures and processes until such time as the Tribunal Procedure
Committee aligns procedural rules. Where jurisdiction-specific changes are proposed
these are or will be in the future the subject of separate consultations and Regulatory
Impact Assessments as appropriate.
6.

COSTS AND BENEFITS

Benefits
Option 1 –Not legislate
1.35 The only benefits that would accrue from not seeking to legislate would be the
savings associated with not establishing the new institutions created by the Bill. These
are minor.
1.36 Clearly some of the structures created by the Bill could have an informal
existence. However, without a clear statutory basis many of the benefits would be lost.
Taking each of the proposals in turn:
•

Senior President – the creation of a unified judiciary means there should be a
single voice to speak for the tribunal judiciary collectively, hence the creation of the
post of Senior President. Without this post, there is a danger that proposals for the
reform of the administration of tribunals will be developed in isolation, not taking
on board the needs of all the disparate jurisdictions in the new organisation. This
will hamper the development of an effective partnership between the judiciary and
administrators. Without legislation, a senior member of the judiciary can be given
an oversight role to help provide the conduit between tribunals and the mainstream
courts. However, he would have no statutory powers or duties and no formal
authority over tribunals resulting in a figurehead dependent on the consensus of
Tribunal Presidents.

11

Tribunals, Courts and Enforcement Bill:
Regulatory Impact Assessments

•

•

•

Deployment/assignment across jurisdictions – without legislation members can as
at present, be appointed to multiple tribunal panels but they have to go through the
full appointments process created under the Constitutional Reform Act 2005. This
is a time consuming process that would go against Sir Andrew’s recommendation of
a flexible system of judicial deployment. There are potential savings to be made.
For example, recruitment costs for part-time legal members are in the region of
£7,000 – £10,000. If there were 6 assignment competitions conducted in one year,
this would be an annual saving of at least £42,000.
Tribunal rules – legislation creates tribunals as separate bodies, with their own
appointments, powers, functions and appeal rights. Therefore the jurisdictional
boundaries of each tribunal are fixed and cannot be amended without legislation.
There is nothing to prevent the Lord Chancellor or another Secretary of State from
establishing an advisory committee to assist him with procedural rule changes.
However, without legislation it will not be possible to clarify and codify appeal
rights.
Neither will it be possible to alter the remit of the Council on Tribunals, which is
currently circumscribed by legislation. Without the Bill it would not be possible to
give the Council an enhanced remit.

1.37 There would also be disappointment among stakeholders when the full range
of possibilities brought about by the Bill could not be delivered within the existing
statutory constraints.
Option 2 – Legislate
1.38 The key advantage legislation offers is that it allows all of the above to be taken
forward in a structured and clear way. This ensures that all users understand the
changes whilst at the same time enabling the tribunal system as a whole to respond
quicker to changes in user need.
1.39 Therefore, the role of the Senior President can be set out including his
relationship with individual Presidents. The Procedure Committee can be put
on a statutory basis with the power to bring about rule changes and the expenses
incurred by its members can be remunerated. Legislation allows the creation of a
bespoke deployment system geared to the needs of tribunals and their users. The
system will not require a full appointments process for those tribunal members who
have already demonstrated suitability to hold judicial office but instead allows for the
testing of knowledge and expertise.
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1.40 Furthermore, legislation allows for a more responsive and flexible structure to
be created. Through establishing two new tribunals and transferring all existing
jurisdictions into one or other of them, the system as a whole will have greater
flexibility in absorbing new work or responding to fluctuations. The new structure also
allows the introduction of a more coherent appellate system from tribunals and
clarification of the relationship of tribunals to the principles set out in the
Constitutional Reform Act. It will also create more adaptable boundaries between
courts and tribunals by allowing the courts to transfer certain types of case to tribunals
and reducing the need for judicial review hearings in the Administrative Court.
1.41 Similarly, legislative change will enable the Administrative Justice & Tribunals
Council to be more proactive with regard to administrative justice matters. The new
body will be responsible for keeping the administrative justice system under review and
for considering ways to make the system accessible, fair and efficient. It will be able to
advise the Lord Chancellor, Scottish Ministers, the National Assembly for Wales and
the Senior President on the development of the Tribunals Service, and be able to refer
proposals for changes to them. The Bill will also provide for the Council’s reports to
be laid before Parliament, and will give members of the Council the statutory right to
attend as observers proceedings of tribunals under the Council’s supervision.
1.42 These changes will have a minimal direct impact upon the business sector, but
they should over time mean that that sector will be dealing with a more coherent and
efficient system of justice and Government decision-making machinery.
Costs
1.43 The estimated costs associated with establishing each of the new structures are
set out below. These figures are only indicative.
The First-tier Tribunal and an Upper Tribunal
1.44 The movement of tribunal jurisdictions into the new structures will not of itself
necessitate any changes and therefore will not mean any additional costs. Where new
appeal rights are introduced or appeal rights are moved from the courts there will be
some minor associated costs.
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1.45 These costs are likely to materialise in the form of increased workload. This can
be put down to:
a) A small number of tribunals which have statutory appeal rights from the First-tier
Tribunal to the High Court will instead lie to the Upper Tribunal;
b) Judicial Review hearings could be heard in the Upper Tribunal (on licence from the
High Court);
c) A new appeal right will be created for those tribunals which previously had no
statutory appeal rights – at this stage this only affects the Criminal Injuries
Compensation Appeals Panel (CICAP).
1.46 We have tried to predict the caseload for each of these categories, based on very
limited information as there are no detailed statistics available from the Administrative
Court Office.
a) From January 2004 to April 2005 there were 29 statutory applications for appeals
from tribunals within scope of these reforms, all from the Special Educational
Needs and Disability Tribunal (although it is not clear how many of these were
effective). Allowing for the fact that there may be an increase in volume due to
the accessibility of the Upper Tribunal, we estimate there may be around 50
applications during the first year. The change will be advantageous to users, as
the cost of an appeal to the High Court is considerably more than an application
to the Upper Tribunal would be. However, the cost to the organisation will be
minimal.
b) Decisions made by Mental Health Review Tribunals have the most applications for
judicial reviews. From September 2003 to September 2005 there were about 80
reported cases, although again, it is not clear how many of these were effective as
the Administrative Court Office do not keep these statistics. Assuming that there is
an even split of cases between the two years, and allowing for an increase in
applications due to improved accessibility, we estimate that about 50 applications
will be made within the first twelve months of the new organisation. The
subsequent administrative cost will be minimal.
c) Information obtained from CICAP has indicated that from September 2004 to
September 2005 there were 12 applications for Judicial Reviews of CICAP
decisions. Bearing in mind that there is currently no appeal right to the High Court,
we have taken the view that once a new right has been established, there will be
around the same number of appeals, with a similar reduction in the number of
Judicial Reviews.
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1.47 As the jurisdictions of the current tax tribunals transfer into the new structures
we intend to take the opportunity to reform the current arrangements for dealing with
tax appeals. Current proposals assume that any reform option will be broadly similar
to existing costs.
1.48 Tax appeals from all existing jurisdictions currently have an onward right of
appeal to the High Court. Future onward tax appeals will be to the Upper Tribunal
and, based upon current onward appeal rates, we estimate that there will be an upper
limit of around 150 tax applications to the Upper Tribunal. Overall, allowing for the
fact that the Upper Tier will be more accessible than the High Court, in terms of
additional work for the Upper Tier, we anticipate the following:

Upper Tribunal applications from Tax Tribunals

150
(estimated administrative and
judicial costs approx. £485 per
case)

New appeal rights to the Upper Tribunal

50 (estimated costs as above)

Applications for Judicial Reviews

50 (estimated costs as above)

1.49 We now need to consider whether additional judiciary will be required to deal
with this new workload. The total number of applications made to the Administrative
Court in 2004 can be broken down as follows:
Appeals and applications

2,282 (including 1,816 applications made
under s101 of the Nationality, Immigration
and Asylum Act 2002)

Appeals by way of case stated
Judicial Reviews
Total

130
4,207
6,619

1.50 As can be seen above, the estimated amount of new work for the Upper
Tribunal (250), compared to the total amount of work undertaken by the
Administrative Court (6619) is very small. Although there are 38 High Court Judges
who are nominated to deal with Administrative Court matters, on average about 8
judges a week are allocated to the Administrative Court. Bearing in mind that
Jurisdictional Presidents will also able to hear Upper Tribunal cases, we do not think
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additional judiciary will be required to support the extra work: on the contrary, we
expect there to be savings in the time of Administrative Court judges.
1.51 In order to ascertain the additional cost of new work to the Upper Tribunal,
we have worked out the judicial and administrative cost of one simple case within the
Commissioners’ Office (previously the Office of Social Security and Child Support
Commissioners), which will form the core of the Administrative Appeals Chamber.
Of all the jurisdictions, we consider this to be the closest in process to that of the
appeals and judicial reviews currently being heard in the Administrative Court.
1.52 Using information available, we have estimated that the administration and
judicial costs for a substantive case at the Commissioners’ Office to be around £484. By
comparison, we believe the estimated costs for a substantive Judicial Review case to be
in the region of £600. Thus, it is evident that there are savings to be made by the
change of appeal rights.
Senior President of Tribunals
1.53 Although the legislation will provide for a separate appointment, the current
(non-statutory) Senior President is a serving judge and we anticipate that that will
continue for the future so there are no extra salary costs. If a separate appointment
is made we anticipate an offsetting reduction elsewhere in the need for judges so the
change would be cost-neutral. Provision will be made for allowances and expenses to be
paid but it is not possible to cost these at this time. Since the acting Senior President’s
nomination in September 2004, just over £8,500 has been spent to date on travelling
expenses incurred through this role. The Senior President will have a continuing role in
improving the organisation which will involve travelling to various venues across
England, Wales, Scotland, Northern Ireland and quite possibly abroad. We therefore
expect these costs to continue and estimate an annual expenditure of around £4,000.
1.54 In fulfilling his statutory obligations, the Senior President will need
administrative support. As this has already been provided for within existing resources
it is not included within the costs of these proposals. Any additional resources over and
above those already provided will be detailed separately below.
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Five categories of tribunal judiciary
1.55 These new Judicial Offices will be created in legislation. Once the terms and
conditions of the new offices have been agreed, each judicial office holder will be
mapped into one of the new Judicial Offices. There will therefore be no costs for
implementing these titles.
Assignment
1.56 Assignment will make the best use of judicial resources already within
the system. As a process is still being determined, it is possible that additional
administrative support may be required, amounting to less than £100,000 per year.
However, savings will be made by making better use of existing judicial resources
(including salaried judicial office holders), which will lead to lower recruitment costs.
A Tribunal Procedure Committee
1.57 The draft Bill states the statutory composition of the Committee, which will be
drawn from judicial and non-judicial members. There will be no recruitment costs for
judicial members as they will be appointed from existing office-holders. However,
in order to comply with guidelines laid down by the Office of the Commissioner for
Public Appointments (OCPA) for recruitment to public bodies, there will need to be an
open competition for the non-judicial posts which will cost in the region of £50,000.
As appointments to Procedure/Rule Committees are usually made for a period of
between 2 – 4 years, these costs are likely to arise every couple of years. Any
administrative support required for re-appointment of Committee members will be met
via the Secretariat.
1.58 By definition, Procedure/Rule Committees are statutory advisory NonDepartmental Public Bodies since they do not pay their chair or members, do not
directly employ staff and do not control their own budgets. Although the posts do not
attract any sort of remuneration, travelling and subsistence claims may be paid. Costs
will arise from travelling (Committee members are entitled to first class travel) as well
as taxi costs and any food bought on the day. Members will be geographically spread,
and there may also be hotel costs (if a member has a very long travelling journey). The
other Procedure/Rule committees within DCA average about £450 per meeting, and we
consider travelling and subsistence costs for the Tribunal Procedure Committee
members will be the same.
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1.59 We estimate that the cost of a Tribunal Procedure Committee meeting will be
not more than £1,000. Assuming that the Committee will meet once every two months,
we consider travelling and subsistence and catering costs will not exceed an annual
total of £6,000.
1.60 Users and practitioners will need to have access to procedural rules being made
by the Tribunal Procedure Committee. Current Procedure/Rule committees publish
their rules either on the relevant website and/or in hard copy. The most important issue
to be decided here is one of access i.e. whether all users would have access to the rules
if they were only published on the internet.
1.61 The contract would need to undergo a tendering process but as a rough guide,
the Civil Procedure/Rule Committee has a contract with The Stationery Office worth
£37,000 a year. The Family Procedure/Rule Committee have estimated their contract
will cost in the region on £39,000. Both contracts involve publishing on the internet,
and are also dependent upon a number of hard copies being sold i.e. the higher the
number of hard copies sold, the lower the contract value. These issues will need to be
decided at a later stage, but as a guide, we consider publishing costs to be in the region
of £45,000. This is not a new cost; it would mean one single payment for publishing all
rules of tribunals within the new organisation, rather than paying separate publishing
costs each time a new rule is made.
An Administrative Justice & Tribunals Council
1.62 The Council on Tribunals will be abolished and replaced by a new body, the
Administrative Justice & Tribunals Council. On implementation, the existing
membership of the Council on Tribunals will become members of the new body, but as
the new Council broadens its horizons, as and when new vacancies arise, the
composition of the Council will change to accommodate its enhanced role. However,
the size and general function of the Council will not change sufficiently to generate any
extra cost beyond the current running cost of the Council on Tribunals.
1.63 The table below provides estimated costs for establishing and running each of
the new structures for the next three years:

18

Tribunals, Courts and Enforcement Bill:
Regulatory Impact Assessments

Structure

Estimate new
costs for
establishing

Estimated
running cost
for year one

First-tier and
Upper Tier

Nil

No extra costs No extra costs No extra costs

Senior President
of Tribunals

Nil

£4,000

New offices of
appointment

Nil

No extra costs No extra costs No extra costs

Assignment

Nil

Less than
£100,000

Less than
£100,000

Less than
£100,000

Tribunal
Procedure
Committee

£50,000

£51,0001

£51,000

£101,000

Administrative
Nil
Justice & Tribunals
Council

Estimated
running cost
for year two

£4,000

Estimated
running cost
for year three

£4,000

No extra costs No extra costs No extra costs

Social Impacts
1.64 We consider that these policies would not have an adverse impact on different
groups of people, including minority groups.
7. MONITORING AND EVALUATION
1.65 The Tribunals Service will remain under constant review with an obligation on the
Chief Executive of the Tribunals Service to report annually on the progress of the new
agency. The Lord Chancellor and the Senior President will report annually on the
working of the two new tribunals and the cases coming before them. Users will also be
consulted to see how the service develops. We do not expect the collation of this report
to have a major impact on resources since the monitoring of progress will be ongoing
and the new IT will facilitate easy access to relevant information and statistics.
1

Publishing costs will not be incurred until after the first rule has been signed by the Lord Chancellor,
the timing of which is dependent on whether a Shadow Committee will be formed.
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II. Regulation of Enforcement Services – full Regulatory Impact
Assessment
1. TITLE OF THE PROPOSAL
2.1
Regulation of enforcement services provisions in the Bill, covering: unified
enforcement agent law, commercial rent arrears recovery, regulation of enforcement
agents and fees.
2. PURPOSE AND INTENDED EFFECT OF MEASURE
i)

Objectives:

2.2

To reform enforcement services in the following manner:

•

•

•

•

Unified enforcement agent law – to simplify and codify a previously complex and
disparate area of the law, making it easier for all concerned (creditors, debtors and
enforcement agents) to understand and implement, and ensuring that debtors receive
fairer treatment from enforcement agents and are not subject to oppressive
activities.
Regulation – to raise standards and improve professionalism, thereby raising public
confidence in the industry and those who work within it, ensuring that all those
who work within the industry are adequately trained and are subject to appropriate
regulatory structures and disciplinary procedures.
Commercial Rent Arrears Recovery (CRAR) – to ensure that a quick and easy
remedy remains for commercial landlords to recover outstanding rent arrears that
is effective and proportionate, whilst at the same time being compliant with the
European Convention on Human Rights (ECHR).
Fees reform – by introducing a single simplified fee structure, to end the abuse of
fee scales and exploitation of loopholes by unscrupulous enforcement agents that
can occur under the existing fee structure – the current major cause of complaints
against enforcement agents.

ii)

Devolution:

2.3

These proposals apply to England and Wales only.
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iii)

Background:

Description of the industry
2.4
We estimate that there are currently 5,200 enforcement agents operating within
England and Wales. This figure is made up of approximately 600 County Court
bailiffs, 1,600 other state employed enforcement agents (such as tax collectors, customs
officers etc), 200 local authority employed enforcement agents, 1,600 certificated bailiffs
and 1,200 non-certificated private bailiffs. We further estimate that there are
approximately 150 firms operating within the industry.
2.5
Many of these currently operate without any formal or statutory regulation.
County Court bailiffs and other state employed enforcement agents are crown
employees and civil servants, and are therefore subject to exactly the same recruitment
and conduct and discipline processes (including those for making complaints about
them) as all other civil servants.
2.6
Local authority employed enforcement agents and certificated bailiffs are subject
to a certification process through the courts. They need to obtain this certificate before
being allowed to enforce for numerous categories of debt, such as rent arrears, council
tax arrears, non-domestic rate arrears and parking fines. To obtain their certificate,
applicants need to satisfy the judge that they are a fit and proper person to hold a
certificate, that they possess sufficient knowledge of the law of distress (the seizure of
goods to pay for debts), and they are not engaged in the business of buying or selling
debt. They must also lodge a monetary bond with the court by way of security.
Complaints as to the fitness of a person to hold such a certificate are to be made to
the court that issued said certificate.
2.7
In general terms, there is currently no formal complaints process for private
enforcement agents. There are professional associations that exist which individual
bailiffs or bailiff firms may belong to, and which have their own internal complaints
and disciplinary procedures, but these run totally independently from government
control or approval. Enforcement agents are expected to comply with the guidelines
laid down in the National Standards for Enforcement Agents, published by the then
Lord Chancellor’s Department (LCD) in April 2002, but this is merely a document
containing guidance as to good practice that was endorsed by many bodies working
within the industry, and has no legal force behind it.
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2.8
Our proposals for enhanced and extended certification, however, would give
equal access to a complaints mechanism, exercised by a judge at the court that issued
the certificate, to anyone who wished to complain about the actions of all private
bailiffs. For those who will not be certificated, for example crown employees and police
constables, there are existing methods of complaint against these groups that are
considered appropriate and suitably robust.
Identified problems within enforcement services
•

•

•

The law in this area is currently complex and confusing. There are numerous
different types of enforcement agent attempting to enforce numerous different types
of debt under numerous different enabling powers. In many cases these powers are
different, enabling different agents to have differing powers, or enabling certain
actions to be taken when enforcing one type of debt that could not be taken when
enforcing another type of debt. These differing powers can be confusing even for
the agents themselves, whilst for debtors and their advisors, it can be an absolute
minefield trying to pick a way through the many and various pieces of enforcement
agent law that exist currently. It is therefore proposed that a single piece of
enforcement agent law is introduced, giving all enforcement agents the same rights
and powers in most instances. This will make it easier for all involved in the
process to understand exactly what is going on. It will also give a single set of
remedies available for debtors, creditors and enforcement agents alike, for any
illegal or irregular actions they may take during the course of the process of taking
control of and selling goods.
The regulatory structure for enforcement agents in England and Wales is currently
very fragmented. Whilst there are some elements within the industry that are quite
strictly regulated, there are others that are only subject to informal regulation
through trade associations, and others that appear to be subject to no regulation at
all. There is clearly a need for a more formalised structure to regulate the industry,
which would raise standards of professionalism within the industry, and give the
public greater confidence in it.
It was feared that some aspects of the current civil enforcement regime in England
and Wales were not ECHR compliant. This was thought particularly to be the case
with the existing system whereby landlords could recover unpaid rents by taking
distress action against tenants in residential premises without the need for a court
order, an issue which had been brought up as far ago as 1991 in a Law
Commission report on the subject.
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•

The existing fee structures are open to abuse. Similar to the existing laws
surrounding distress, each differing power brings with it a differing fee structure.
Again, these are complex and can be confusing. This can lead to incorrect fees
being charged, either by accident or because unscrupulous enforcement agents
exploit the complex nature of the fee structure to charge excessive fees and exploit
loopholes, hoping that the debtor will be ignorant of the fee scales and not notice.
An excessive fee charge is the biggest cause of complaints against enforcement
agents.

Previous attempts to reform the industry
2.9
Civil enforcement as a whole has been subject to at least 4 reviews since the late
1960s. But these have achieved little in the way of reforming enforcement agent law or
the regulation of enforcement agents, mainly because this area is just so complicated.
Reviews have run out of momentum and nothing tangible has resulted from them.
There has also been obstruction to reform from some quarters in the past.
The Green and White Papers and other consultation documents
2.10 The Green Paper Effective Enforcement was published in July 2001. This paper
outlined options for, and canvassed views upon, a future structure for the regulation of
enforcement services, a single piece of enforcement agent law, and a single, simplified
fees structure.
2.11 Responses to the Green Paper were published in Towards Effective Enforcement:
Responses to Consultation in April 2002. Eighty-four responses were received. There was
a large consensus among the respondents that enforcement services in England and
Wales are in need of regulation. There was also considerable support for a single piece
of enforcement agent law, and for a single, simplified fee structure.
2.12 Options for regulation that had been proposed included increased court based
regulation, voluntary self-regulation, compulsory self-regulation, or statutory regulation
through a Commission, based upon the model provided by a body such as the
Financial Services Authority or the Immigration Services Commission. Most
respondents favoured regulation by way of a statutory body such as a Commission.
The Department for Constitutional Affairs subsequently identified the Security Industry
Authority (SIA) as an existing body whose functions and responsibilities have broad
synergies with the stated intentions for the regulation of enforcement activities.
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2.13 The SIA was set up under the Private Security Industry Act 2001 by the Home
Office in April 2003 as a Non Departmental Public Body (NDPB) to regulate and
license security operatives in the private sector, including door supervisors, wheel
clampers and private investigators. With some broadening of its scope, the SIA could
provide a cost-effective means of regulating the enforcement industry. This would be
less expensive than setting up a wholly separate commission dedicated to the
enforcement industry.
2.14 Proposals for regulating the enforcement industry through the SIA, including
a partial RIA, were therefore included in the White Paper Effective Enforcement
Published in March 2003, as were proposals for a single piece of enforcement agent law
and a single, simplified fee structure.
2.15 Since publication of the White Paper, however, several policy changes have been
made with regard to policy for regulating the civil enforcement industry:
•

•

•

The Bill will no longer provide for regulation of enforcement agents through the
SIA. Following consultation with colleagues at the Home Office, these proposals
have been withdrawn, on the understanding that they will be reconsidered at a later
date.
Any future regulatory body would no longer be responsible for administering
training and qualifications. It is also no longer intended that a regulatory body
would oversee a complaints scheme and establish a Complaints Board. This is
due to a legal concern in respect of Article 6 of the ECHR that complaints should
not be allowed to bypass the court, even where a right of appeal on the decision to
the courts exists. Nor is it intended that a regulatory body will accredit the
functions of professional associations.
Finally, it is no longer policy that such a regulatory body would have the power to
make recommendations to the Lord Chancellor on fees. That would remain the role
of policy officials within this department.

2.16 Similarly, a consultation paper was issued in May 2001, outlining options for,
and canvassing opinions on, the future of the enforcement method presently available
for landlords wishing to recover unpaid rents from commercial and residential tenants
known as Distress for Rent (DfR). This followed on belatedly from a report issued on
the same subject by the Law Commission in 1991, which had called for the complete
abolition of distress for rent.
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2.17 The responses to this consultation paper were published in April 2002. Of the
157 responses, 79.6% were in favour of keeping a distress for rent type recovery
mechanism in place for commercial premises, but 87.5% also agreed that it should be
abolished for residential tenancies, agreeing that there was clearly a potential conflict
with the ECHR.
2.18 As a result, new proposals for distress for rent were also included in the White
Paper Effective Enforcement. The centuries old common law right to distress for rent is
to be abolished. It is to be replaced by a statute based recovery method, to be known
as the Commercial Rent Arrears Recovery system, or CRAR. As the name suggests,
this will only be available in commercial tenancies for commercial properties, and it has
been drafted in such a way as to ensure that it is ECHR compliant.
iv)

Rationale for Government Intervention:

Identified problems within the industry
2.19 Enforcement agent law is currently very complex and confusing, and comes
from a number of sources, whilst regulation of the enforcement profession is currently
fragmented, with some individuals operating outside of any structures and some
evidence of threats and intimidation being used against vulnerable people in their own
homes. The fee structure is similarly flawed and open to abuse, whilst there are
concerns about whether some parts of the existing enforcement agent law are ECHR
compliant.
The scale of those problems
2.20 We do not have statistical information on the scale of the problem. Anecdotal
evidence is contained in the report Undue Distress, published by the National
Association of Citizens Advice Bureaux in May 2000. This report also confirmed that
96% of complaints made by the public to them about the activities of civil enforcement
agents are about private bailiffs (i.e. only 4% are about public sector officers, such as
county court bailiffs). Whilst the introduction of a single piece of enforcement agent
law and a revision of the fee structure will address some of the areas of malpractice,
without increased regulation the impact of these changes would be diminished.
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Will these problems worsen without Government intervention?
2.21 It has been suggested by the advice sector that the full scale of the issues is not
apparent, as debtors are not aware of their rights. The voluntary sector is responsible
for advising debtors of their rights and is therefore paying the price. Not only is there a
fear that without this reform incidences of malpractice and fee scale abuse will increase,
but also that ineffective and oppressive enforcement of debts by unscrupulous agents
will exacerbate the problems of escalating debts and social exclusion.
What other methods have been used to address this problem?
2.22 In April 2002 the Lord Chancellor’s Department published National Standards
for Enforcement Agents. This laid down a code of minimum standards of behaviour for
enforcement agents, and was endorsed by all the major stakeholders within the
industry. It was the first document of its kind. But it was voluntary guidance – nobody
was obliged to abide by its contents and it did not replace existing local agreements,
codes of practice or legislation.
3.

CONSULTATION

Regulation of enforcement services
2.23 Options for regulation were submitted for public consultation in the Green
Paper Towards Effective Enforcement (July 2001) and the responses were published in
the post consultation report (May 2002). The overwhelming majority of respondents
favoured the statutory regulation of enforcement services. Subsequent to that
consultation exercise, policy officials identified the possibility for regulation through the
Security Industry Authority, which could carry out the same functions as a statutory
Commission through an existing NDPB. This remains our long-term objective.
2.24 However, as an interim measure towards that eventual long-term aim, this Bill
proposed to introduce an enhanced and extended certification process, based upon the
court based certification process currently in existence and operated under the Distress
for Rent Rules 1988 (SI 1988/2050). This will extend the process currently in place to
approve certificated bailiffs who wish to carry out distraint for e.g. rent arrears, council
tax, non-domestic rates, parking fines etc to all persons who wish to carry out
enforcement work.
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2.25
•
•
•
•
•
•
•
•

•

Key stakeholders include the following:

The High Court Enforcement Officers Association (a professional body regulating
the activities of HCEOs).
The Enforcement Services Association (a trade association representing individual
bailiffs).
The Association of Civil Enforcement Agencies (representing bailiff companies and
firms).
The Local Authority Civil Enforcement Forum (representing local authority
enforcement agents).
The judiciary.
The advice sector (e.g. Citizens Advice, the Money Advice Association, the
Federation of Independent Advice Centres).
Organisations that represent court users (e.g. the Civil Courts Users Association).
Other government departments who make use of enforcement agents or have policy
responsibility for areas where enforcement agents are used (e.g. HMRC,
for enforcement of tax debts etc, ODPM, for enforcement of council tax and nondomestic rates etc).
The unions that represent court staff, including county court bailiffs.

2.26 The industry has generally been supportive of the proposals. In particular they
were supportive of regulation by the SIA rather than an independent commission,
mainly due to a desire to see increased professionalism within the industry, but also in
the light of the cheaper fees for licences and approvals that would be charged by the
SIA rather than by an independent commission.
Unified enforcement agent law
2.27 There have been several reviews of enforcement procedures over recent years
that have resulted in minor changes to enforcement law (most recently in 1992 and
1999). The need for wholesale reform of the law was most recently identified by
Professor Jack Beatson in his Independent Review of Bailiff Law (2000), which was
supported by 86% of the respondents to his consultation. Subsequent consultations
during the Enforcement Review, across all sectors involved in enforcement, have agreed
upon the need for the introduction of a single piece of enforcement agent law. There is
overwhelming consensus that simplification and clarification of the law is necessary. It
is felt that clarification of enforcement agent law will help to achieve one of the
underlying objectives of the Enforcement Review, to make enforcement more

27

Tribunals, Courts and Enforcement Bill:
Regulatory Impact Assessments

straightforward and understandable. Additionally, clarification aims to ensure that
debtors receive fairer treatment from enforcement agents and are not subject to
oppressive activities by ensuring all parties have greater knowledge of their rights.
Commercial Rent Arrears Recovery (CRAR)
2.28 There have been several reviews of Distress for Rent procedures over recent
years, calling for reform, if not outright abolition of this procedure. The most notable
of these was a Law Commission report entitled Landlord and Tenant Distress for Rent,
published in February 1991. This department published its own consultation paper into
the future of the Distress for Rent procedure in May 2001. The results of this were
published in April 2002, and the findings of this report formed the basis of the policy
proposals outlined in the White Paper Effective Enforcement.
Fees
2.29 The Green Paper Towards Effective Enforcement consulted on the fee principles
to be set out in primary legislation. Full details of the responses to the Green Paper
may be found in the Post-Consultation Report (May 2002). Fee principles and the
potential components of a fee structure were subject to further consultation, many of
the proposals comprising the basis of the new fee structure were included in the Second
Report of the Advisory Group on Enforcement Service Delivery, published in August
2002. The Advisory Group report followed extensive consultation and analysis,
including an early discussion paper, Warrant Enforcement: Towards a New Fee
Structure, which was submitted to a range of individuals and organisations active in
enforcement services.
2.30 The recommendations from the Advisory Group were included in the White
Paper.
4. OPTIONS
A. Regulation of enforcement services
2.31 The Green Paper assessed that in the absence of regulation there were
insufficient sanctions to prevent oppressive behaviour by unscrupulous enforcement
agents. This RIA will therefore consider three options:
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i. No change;
ii. Regulation through a separate Enforcement Services Commission;
iii. An enhanced and extended certification process.
2.32 The aim of regulation is to ensure that taking control of goods (this is not
always done pursuant to a writ or warrant e.g. tax debts) is carried out appropriately,
effectively and fairly in relation to both debtors and creditors. The broadened remit
of the Enforcement Review, announced by the Lord Chancellor on 6 March 2001,
envisaged the eventual regulation of all public and private enforcement activities, with a
long term aim of raising standards across the profession, and promoting best practice,
fostering public confidence and creating a level playing field across the industry.
2.33 In the long term, it is still envisaged that any such regulatory body would
regulate public and private enforcement activities by:
•
•
•
•

licensing enforcement agents;
approving enforcement agencies;
making recommendations to the Lord Chancellor on legislative change; and
issuing a Code of Practice.

2.34 As a significant step towards that long-term objective, this Department proposes
that a new and enhanced certification process, loosely based on the existing certification
process for enforcement agents under the Distress for Rent Rules 1988, should be
introduced. This will cover all enforcement agents who are not Crown employees or
police constables who are engaged in taking control of goods under the new code (the
single piece of enforcement agent law), also to be introduced in this Bill.
Option 1 – To do nothing and leave enforcement services as it is.
2.35 At present the enforcement profession is fragmented, with some individuals
operating outside of any structures and some evidence of threats and intimidation being
used against vulnerable people in their own homes. The existing perceived problems
would continue unchecked if some form of regulation is not introduced, to the
detriment of confidence in the justice system.
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Option 2 – Regulation through a separate Enforcement Services Commission.
2.36 There was a large consensus among the respondents that enforcement services in
England and Wales are in need of regulation. Most favoured regulation by way of a
statutory body such as a Commission.
2.37 It was originally proposed in the Green Paper that regulation would be by way
of an independent, statutory, self-financing Non-Departmental Public Body. This was
tentatively given the title of the Enforcement Services Commission, and would be
modelled upon, for example, the Financial Services Authority or the Immigration
Services Commission. It would have regulatory functions, designed to ensure that all
those licensed to provide enforcement services were fit and competent to do so and
were suitably trained and qualified. It would also approve companies that provided
enforcement services, accredit professional associations and training providers, oversee a
national data access scheme for enforcement agents, investigate complaints, and carry
out research and make recommendations with regard to possible changes in
enforcement agent law and fees.
2.38 It was envisaged that initial set up costs would be £1.1m and would have to be
initially funded by the Treasury, whilst annual running costs would be £1.7m and
would be funded through income from licence fees. Initial set up costs could also be
recouped in this manner.
2.39 The Department for Constitutional Affairs subsequently identified the Security
Industry Authority (SIA) as an existing body whose functions and responsibilities have
broad synergies with the stated intentions for the regulation of enforcement activities.
Option 3 – An enhanced and extended certification process.
2.40 Our proposed interim measure is that all enforcement agents (meaning persons
who take control of goods) who are not Crown employees (such Crown employees
being, by way of example, county court bailiffs, tax collectors, customs officers and
civilian enforcement officers), or police constables (insofar as a warrant of distress may
technically still be directed to a constable for enforcement), would need to be
certificated under provisions to be included in the Bill. Those contracted to provide
services to Crown departments who are not permanent crown employees would require
certification.
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2.41 Certificates would be granted by a county court, on a similar basis to how they
are currently granted under the Distress for Rent Rules 1988. Applicants would need to
satisfy the judge that they are a fit and proper person to hold a certificate, that they
possess a suitable knowledge of the law regarding the taking into control of and sale of
goods, and that they are not involved in the buying and selling of debt. A bond would
also have to be lodged. The county court would also have the power to cancel or
suspend certificates. The Lord Chancellor would have regulation making powers
regarding certification, and it is envisaged that these would be used to ensure that the
requirements of the certification process are suitably enhanced to ensure improved
standards and increased professionalism.
B. Single piece of enforcement agent law
Option 1 – To do nothing and leave the enforcement agent law as it is.
2.42 Existing enforcement agent law is complex. If no changes are made this lack of
clarity would persist, and creditors, debtors or enforcement agents would continue to
find the law difficult to understand.
Option 2 – single piece of enforcement agent law
2.43 The Bill proposes a single piece of enforcement agent legislation. It is intended
that this would govern the activities and actions of all civil enforcement agents, be they
public or private sector, and whether they are enforcing court-based writs and warrants
or non court-based liabilities.
2.44 These proposed reforms would clarify existing law, much of which is very old
and complex. It would also codify existing law, which is currently found in many
disparate places and is based on many different legal sources, in one single legal entity
that would be written in plain English, making it much easier for creditors, debtors and
enforcement agents alike to understand.
2.45 The single piece of enforcement agent law would include a unified set of legal
remedies available for wrongful actions carried out during the course of distraint
action. These proposals would achieve the following:
•

They would clarify the legal remedies available for wrongful actions.
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•

•

•

They would cover wrongful actions by enforcement agents, debtors and creditors
alike, and would cover “irregular” actions (including what is currently known as
“excessive” action).
Redress for illegal actions would be available through the existing laws of tort,
whilst redress for irregular actions would be available by bringing an action for a
breach of the new code.
They would ensure that all actions taken by enforcement agents are legal and
proportionate.

C. Distress for Rent reforms
Option 1 – To do nothing.
2.46

The existing practice would not be ECHR compliant.

Option 2 – Abolish the practise of distress for rent in both residential and
commercial property without creating a replacement.
2.47 Distress for rent is a non-court based remedy, currently available for commercial
and residential premises alike, that enables landlords (or certificated bailiffs acting on
their behalf) to seize goods belonging to the debtor tenant and sell them to cover
unpaid rent arrears. Abolishing distress for rent and not providing an alternative
recovery method would force all such cases to be enforced through the courts. This
would prove to be slow and costly for landlords, and would place extra burdens upon
the courts. It would have a particularly negative effect on short-term lets and difficult
to let properties.
Option 3 – Distress for rent retained and modified to improve Human Rights
compliance.
2.48 Under proposals in the Bill, distress for rent would be abolished to address
ECHR issues. It would be replaced with a new right and a modified regime for
recovering rent arrears, to be known as Commercial Rent Arrears Recovery (CRAR).
This would be a non-court based remedy, available in relation to non-residential
premises only (unlike the current law on distress for rent which applies to both
residential and non-residential premises, with a few exceptions). Under the provisions
on CRAR, commercial landlords would be able to recover arrears of rent by engaging
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certificated enforcement agents, who would follow new procedures for taking control
of, and selling, the goods of the tenant.
2.49 The rules on CRAR would closely mirror those of the new unified enforcement
agent law in respect of exempt goods provisions, powers of entry, remedies, hours of
day when goods can be taken into legal control etc. They would also set out more
clearly the actions that landlords and their tenants are legally entitled to take, and
contain new safeguards to ensure that CRAR complies with ECHR.
2.50 One of the safeguards is that CRAR would only be available where there is a
minimum of one week’s rent in arrears. This is so that CRAR cannot be used to
recover disproportionately small levels of debt. A second safeguard is that the landlord
would be required to give one week’s written notice of intention to use the remedy. The
notice would include information to the tenant on the amount due, any charges that
can be made, and how payment can be made to avoid the removal and sale of goods.
It would also outline the debtor’s legal rights and avenues of complaint. The notice
period is intended to allow the tenant sufficient time to obtain legal advice and exercise
his right of access to the courts, and where appropriate and possible to pay the arrears
due. A further safeguard is that only certificated bailiffs, acting on the written
instruction of the landlord, would be allowed to enter the premises to take legal control
of the tenant’s goods up to the value of the arrears and any costs. (Previously, the
landlord himself or a certificated bailiff acting on his instruction were permitted to take
legal control of goods). This rule would ensure that the person carrying out the
procedure has sufficient knowledge of the law and is subject to appropriate controls.
2.51 Residential landlords would still have access to redress through the courts,
where, having gained their judgment, the whole raft of court based enforcement
methods would be available to them.
D. Fees
Option 1 – No change
2.52 The existing fee regime is complex and difficult for creditors, debtors and
enforcement agents to understand. The lack of clarity, may make the system more open
to abuse. Unchanged, the problems would continue.
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Option 2 – A new uniform fee structure.
2.53 The new unified fees regime for taking control of goods would introduce a more
transparent, consistent and proportionate system. The unified regime would minimise
fruitless activity by enforcement agents and encourage improved payment by debtors.
2.54 Unification is intended to make enforcement more effective and improve public
confidence in the justice system. At the same time, the introduction of the new fee
regime should bear down on abuse and exploitation of the vulnerable by enforcement
agents.
2.55
•

•

•

The policy should achieve the following:

A fee regime that brings uniformity, transparency and consistency to the various
debt streams, capable of quantifying the amounts that enforcement agents can
charge and what debtors can expect to be charged and the cost of defaulting.
That enforcement agents would be remunerated for the work they do regardless of
the eventual success in taking control of goods. The Bill would give the Lord
Chancellor powers to create a fee structure that is likely to comprise:
– an up-front fee that would cover all the initial costs incurred by an enforcement
agent;
– a fixed fee to be charged for discrete actions common to all debt streams; and
– a variable fee to be charged for example, for things such as storage or removal
costs.
Debtors should benefit from the uniformity and clarity of a single fee structure
where it is known at each point in the enforcement process what fees and charges
they would incur then and in the future. The fee structure may also allow for
payment by instalments.

2.56 We do not have any specific examples of what the fee rates would be. The
unified fee rates would be fixed after public consultation.
4.

COSTS AND BENEFITS

Sectors and groups affected by these proposals:
•
•

Enforcement agents.
Debtors
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•
•
•
•

Creditors.
The advice sector.
The courts.
The judiciary.

Social Impacts
2.57 We consider that these policies would not have an adverse impact on different
groups of people, including minority groups.
A. Regulation of enforcement services
Option 1 – No change
2.58 This option was considered in the Green Paper, and respondents were resolutely
against it as an outcome.
Costs
2.59 This option would incur no additional costs to debtors or creditors. There
would, however, be a continuing cost to voluntary and charitable organisations, as
there is widespread concern that the present unregulated system allows the
unscrupulous to exploit the vulnerable, as identified by Citizens Advice.
Benefits
2.60 The status quo would remain; therefore there would be no extra cost to
business. The enforcement agents are familiar with the current system and have
developed working practices to deal with the number of warrants issued. We are unable
to ascertain how much debt is covered by these warrants, but as an indication, the level
of debt successfully recovered between January 2003 and December 2003 in the county
courts was £49.8 million from 355,476 warrants issued worth a total of £186.3 million.
Option 2 – Regulation through a separate Commission.
2.61 This option was considered in the Green Paper and gained support from a range
of stakeholders as detailed in the post-consultation Report.
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Costs
2.62 Regulation through an Enforcement Services Commission would incur costs
through the establishment and running of a new NDPB. The cost figures were outlined
in the Green Paper, as such they are likely to be:
•
•
•
•

set up costs of £1.1 million;
staff costs of £1.2 million per annum;
accommodation costs of £300,000 per annum;
other recurring costs including ongoing IT, research, support services, travel and
subsistence, marketing, publicity and recruitment of an estimated £200,000 per annum.

2.63 Total estimated cost for regulation through an Enforcement Services
Commission is therefore estimated at £1,700,000 per annum plus one-off set up costs
of £1,100,000. The figures may be reduced on the basis that the Commission is
expected to be self-financing but not profit making.
Costs on Business
2.64 Any separate Commission would have to be self-financing. Therefore, the costs
would be shared between the approximate 5,200 enforcement agents that would apply
for a licence. Based on the costs of similar licences issued by the SIA, the probable
licence fee would be £500 each, giving a total annual income from fees of £2.6 million.
Enforcement agencies would also be obliged to pay for approvals, which, based on
those firms already subject to approved contractor schemes under the SIA, we estimate
would need to cost £750 each. Businesses may wish to pay for the licence of employees
but they would not be obliged to do so.
Benefits
2.65 A separate Commission to regulate enforcement services would ensure that all
enforcement agents, as officers of the court, would be required to balance their duties
to the court, the creditor and the debtor. A regulatory body would embrace
enforcement in the public and private sectors, applying uniform standards and sharing
best practice, ensuring a level playing field across the profession.
2.66 Under a regulatory framework, enforcement agents and service providers would
raise standards and operate on a professional level through:
•
•

guidance in a published Code of Practice, and
transparency through a register that would be available to the public.
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2.67 The courts, by imposing appropriate penalties for misbehaviour, would
effectively curtail the oppressive activities of unscrupulous enforcement agents. The
Commission would ensure that all enforcement agents are licensed and meet the licence
criteria. As we are unable to quantify the level of unscrupulous activity we are unable
to estimate the reduction on change.
2.68 Those in debt, who are often among the most vulnerable and socially excluded,
would have protection and better information about their rights and advice about
coping with their responsibilities.
Option 3 – Enhanced and extended certification process.
Benefits
2.69 Regulation through an enhanced and extended certification process would
achieve many of the same benefits as Option 2 for the private sector, namely that
debtors would benefit from a regulated system to guard against unscrupulous activity,
creditors would have access to certificated enforcement agents, and enforcement agents
who do not abuse the system would not be undercut by those acting in an
unscrupulous manner.
2.70 Under the provisions in the Bill, it would become an offence to take control of
goods under the new code without a certificate (unless exempt). Regulations may
provide for judges to cancel or suspend certificates, and to hear complaints against the
actions of certificated enforcement agents. In addition enforcement agents may have to
lodge a bond as security to cover the costs of any such complaints.
Costs
2.71 Regulation through the judiciary in this way would involve little if any
additional financial burdens by way of start up costs, as the judges, staff, buildings,
systems and structures would already be in place. Applicants would pay for any further
costs that may arise through the fees payable for certification.

37

Tribunals, Courts and Enforcement Bill:
Regulatory Impact Assessments

Costs on individual agents
2.72 All enforcement agents (unless they are exempt) would be required to obtain a
certificate. The cost of applying for a certificate is currently £130. This is considerably
cheaper than the estimated cost of licences issued under a separate Commission, even
with the Commission operating on a non-profit basis. The licence fee for enforcement
agents would need to be set on the basis of recovering an appropriate share of the
courts core costs and the additional costs to the Department for regulating this sector.
2.73 To qualify for certification individual agents would have to undergo training to
the required standard, acquire the appropriate qualifications and obtain adequate
insurance. We have estimated that the costs of training for enforcement agents are
likely to be £110 per head per day. The costs may be less where an acceptable and
recognised level of training has already been acquired.
2.74 It is anticipated that enforcement agents who are already certificated would only
need one day’s training in the requirements of the new single piece of enforcement
agent law. Those that are not currently certificated would not only require that, but an
additional day’s training in the requirements of the new certification scheme.
2.75 The enhanced and extended certification process would not apply to Crown
employees, and therefore 600 county court bailiffs and 1600 other state employed
enforcement agents would be exempt. In addition, the 200 local authority employed
and 1,600 (out of a total of 2,800 other persons who carry our enforcement work)
certificated bailiffs are already subject to certification. The process would therefore only
be new to the 1,200 other enforcement persons who are currently uncertificated. They
would need under a day’s training in the requirements of the new process (@£110 per
day = £132,000) and pay for their certificates (@£130 = £156,000). Total costs to these
people would therefore be £288,000.
2.76 In the longer term, as their current certificates expire, those who are currently
approved under the existing system would need to be trained in the requirements of the
new system. This would therefore result in long term training costs totalling £22,000 on
local authorities and £176,000 on the private sector1. For those enforcement agents who
are brand new to the industry, six-and-a-half days of training would be necessary to
attain the required standard to be certificated. It is also anticipated that, once
certificated, new enforcement agents would be required to do two days per year
1

(Costs of the certificates themselves are not included as these people have to have them anyway under
the existing system).
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continuing professional development to maintain the standards required to keep their
certificate when it comes around for renewal.
Costs on business
2.77 Where enforcement agents are employees of a business, that business may well
finance the certification costs, training costs and bond / insurance costs of its
employees.
Costs on any charities
2.78 Debt advisors would need to familiarise themselves with the new procedures for
a regulated enforcement profession. The specific cost is not known, however volunteers
working in the area of debt advice currently receive free training funded by sponsors,
who donate funds to the Federation of Independent Advice Centres totalling £1.5
million over two years. The costs would form part of existing ongoing training, it is
therefore not a new cost, and the funding is already in place to cover this.
Costs to the courts
2.79 Under the new enhanced and extended certification process, the county courts
would continue to administer the certification process. An application for an
enforcement agent’s certificate currently costs £130, which is the amount of the court
fee charged. Applications are listed before a circuit judge for around 15 minutes, and
there is also a certain amount of preparatory clerical work that court staff must carry
out. Courts must also take out an advertisement in a local newspaper.
2.80 The Department considers that the fee charged for an application for a
certificate must adequately reflect the cost to the courts in terms of judicial time and
the clerical support necessary to run the system properly. It is anticipated that as much
of the processing work as possible would be done by clerical support staff – after all,
judges’ core skills lie in adjudication, not in completing administrative tasks. These
judicial skills are a scarce resource. However, it is accepted that a certain amount of
judicial time would be required, not just for the process of dealing with applications
but also in dealing with complaints against certificated enforcement agents. Whilst we
envisage that there would be extra pressures on the courts and judicial time, in order to
respond to the extra applications for certificates from the currently uncertificated
persons who carry out enforcement work, we anticipate the overall cost to the courts
would be neutral. Any increased costs incurred due to the extra applications would be
offset by increased income from fees.
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B. Single Piece of Enforcement Agent Law
Option 1 (No change)
Benefits
2.81 The main benefit of the current system is that the judiciary, barristers, solicitors,
voluntary sector and enforcement agents are familiar with the system. There would be
no extra costs if the status quo were maintained.
Costs
2.82 There would be a continuing cost to voluntary and charitable organisations as
there is widespread concern that the present unregulated system allows the
unscrupulous to exploit the vulnerable. At present, enforcement agents have been
portrayed in a negative light and have been subject to much negative publicity. This
has much to do with the lack of clarity in enforcement law where there is a lack of
understanding as to what actions enforcement agents are able to take and the fees they
are able to charge. Enforcement agents would continue to be subject to negative
publicity and criticism and this could increase if debt levels in England and Wales
increase.
Option 2 (Single piece of enforcement agent law)
Benefits
2.83 Currently the law is open to interpretation and largely based on case law. This
means that disputes frequently take place and these can be expensive and timeconsuming. Having a single piece of enforcement agent law with all legislation relating
to enforcement action set out in one place would greatly reduce the number of court
cases which query the law on enforcement action, although there may be an initial
increase in complaints under the new complaints system.
2.84 New legislation would also decrease the number of complaints that are made
directly to enforcement agencies or their associations. By simplifying and harmonising
the legislation, much court time would be saved and the legislation would be
significantly simpler to understand for all the parties. There would also be increased
clarity for the debtor and enforcement agent in relation to illegal and irregular
behaviour. This should result in fewer complaints against enforcement agents and
greater public confidence in the system.
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Costs
2.85 There would be a continuing cost to voluntary and charitable organisations
as there is a widespread concern that the present unregulated system allows the
unscrupulous to exploit the vulnerable. At present, enforcement agents have been
portrayed in a poor light and subject to negative publicity. This has much to do with
lack of clarity in enforcement law, where there is a lack of understanding as to what
actions enforcement agents are able to take and the fees that they can charge. A cost of
continuing with the present system would be that enforcement agents would continue
to be subject to negative publicity and criticism and this could escalate if personal debt
levels increase.
2.86 Her Majesty’s Courts Service (HMCS) estimates the cost of re-training staff,
including members of the judiciary and approximately 600 enforcement agents (county
court bailiffs) in the new law would be £64,000. Retraining of all other enforcement
agents, of whom we estimate there to be 4,600, would be required. Training for all of
these would take one day and cost £110 per head. The total estimated cost would be
£506,000 (£176,000 for crown employed agents, £22,000 for local authority employed
agents, and £308,000 for the private sector, of which we estimate £165,000 would fall
upon small businesses and £143,000 on the self-employed).
2.87 The Security Industry Training Organisation is developing a national
occupational standard and NVQ. We estimate direct costs arising from this at £25,000.
The cost of voluntary debt advice sector training is estimated at £1,500,000. This is
funded from the Money Advice Trust. It is estimated that the publication costs for new
court forms, information leaflets etc. would be £20,000, to be met by HMCS.
C. Distress for Rent
Option 1 (No change)
Benefits
2.88 Distress for rent is a quick, cheap and effective procedure. At present, out of
60,000 procedures carried out, 56,000 are successful in collecting rent arrears. It acts as
a deterrent for non-payment of rent. Distress for rent overcomes the disadvantage that
commercial landlords face compared to other creditors, in that they are unable to
discontinue supply of their services. Distress for rent allows commercial tenancies to
rent to marginal business tenants and marginal properties, which reduces risks for
owners of letting premises, and they can therefore offer them on more advantageous
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terms. Landlords, tenants and enforcement agents are familiar with the present system
and so they would not need to learn about any new procedures.
Costs
2.89 Concern has been expressed that distress for rent might breach the right to a
fair trial, the right to respect for privacy and family life, and the right to quiet
enjoyment of possession and could therefore be challenged under the Human Rights
Act 1998. Distress is felt to be a disproportionate remedy, especially in lower rent
residential premises. Tenants do not always get a fair price for goods that are removed
and sold. Enforcement agents who rely on fees for taking legal control of goods have
more incentive to abuse the system.
Option 2 (Abolish distress for rent in without creating a replacement)
Benefits
2.90 If the practice of distress for rent were abolished, the recovery of rent arrears
would be placed on the same footing as the recovery of other debts. Business tenants
would no longer have enforcement agents take legal control of their goods immediately
and without warning and could continue to use or trade them. It is probable the
business tenant would receive a better price for his or her goods than the valuation
placed on them by the landlord. Business tenants would receive fairer treatment in the
case of exploitation by the landlord by having access to established court procedures
and they could challenge the actions of harsh landlords. Other creditors would be on a
more level playing field with commercial landlords for recovery of debts than under the
existing regime.
Costs
2.91 The threat of using distress for rent is very effective, although there is no similar
indication of the impact of court action. Costs to landlords include a higher proportion
of rent arrears and repossession fees and other associated costs. Costs of seeking
arrears through the courts would fall to commercial landlords. Additional costs to
business tenants would be the cost of court procedures minus the costs they would
incur under distress for rent procedures. Costs to enforcement agents include the loss of
around £4 million in fees. These may account for between 4% and 20% of an agent’s
income, depending on their speciality. Cost to courts would mean that the remaining
method of recovering debt would be by money judgments and, in certain cases, using
the insolvency procedure. It is possible this would lead to 60,000 new claims and nearly
8,000 additional hearings.
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Option 3 (Distress for rent retained and modified)
Benefits
2.92 Compliance costs of a revised procedure are likely to be low. Legislation for a
modified remedy would improve access to justice by making procedures clear to both
commercial landlords and business tenants. Other benefits would include legal certainty,
leading to greater confidence in the justice system; responsible fee charging by
enforcement agents; and fewer complaints about enforcement agents’ behaviour.
Costs
2.93 Costs would be minimal. There would be little in the way of extra costs for
court hearings for residential rent arrears (as over 90% of distress for rent currently
carried out is for commercial rent arrears), and little loss of work for enforcement
agents for similar reasons. Costs to enforcement agents would be minimal as they
already need to be certificated to carry out distress for rent and that would not change
for CRAR. Additional retraining costs would also be minimal, as enforcement agents
would need to be retrained in the requirements of the new unified enforcement agent
law anyway.
D. Fees
Option 1 (No change)
Benefits
2.94 Creditors who currently have enforcement work undertaken for them free of
charge would continue to receive a service at no cost to themselves. Enforcement firms,
HMCS and debt advice services would avoid retraining costs.
Costs
2.95 There would be a continuing financial cost to private sector enforcement agents
and agencies undertaking work whereby they take control of goods for free or pay to
undertake work which proves unsuccessful. Enforcement agents would continue to
suffer a public perception that they exploit the existing fee system to ensure
profitability.
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Option 2 (New fee structure)
Benefits
2.96 The introduction of an up-front fee would ensure enforcement agents receive
remuneration for work undertaken, regardless of the eventual success of the
enforcement action. Minimising the degree of fruitless enforcement activity, the costs of
which are met by agents, agencies and the debtors who do pay. Fixed fees may mean
an increase in the income of enforcement agents.
2.97 The new fee structure should introduce a greater degree of certainty and control
for enforcement agents, as they would be able to work with set figures and negotiate
contracts with a firmer notion of the minimum level of return they can expect. Debtors
would be aware of their potential liabilities benefiting from the uniformity and clarity
of a single fee structure.
Costs
2.98 The introduction of an up-front fee would ensure that enforcement agents
receive remuneration for work undertaken, regardless of their eventual enforcement
success. Fixed fees may result in lower charges and costs payable to enforcement agents
who have been able to charge a higher or variable rate for what has become a fixed
cost activity. Enforcement agents would be responsible for notifying the debtor of the
fees they would incur if they fail to pay the amount owing (our estimate is
approximately £12 million, though the majority of this figure should be recoverable
from the debtor).
5.

SIMPLIFICATION AND REDUCING ADMINISTRATIVE BURDENS

2.99 The proposals for certification, enforcement agent law and fees unify existing
disparate procedures and therefore are key simplifications and reduce burdens on
enforcement agents etc. Implementation would impose an initial burden on courts,
due to the requirement for certification. Over the longer term, we anticipate that the
simplified structure and overall regulation process would lead to fewer complaints
for the courts to deal with.
6.

SMALL FIRMS IMPACT TEST

2.100 There are currently approximately 150 firms that employ certificated
enforcement agents in the private sector. Some of these employ a small number
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of agents. Regulation through a statutory body may incur extra costs for small
businesses, if they choose to cover the costs of their employees.
2.101 There are no known figures for landlords undertaking distress themselves.
Landlords of business tenancies would in future need to employ an agent to undertake
distress for rent (unless they themselves were also a certificated enforcement agent). The
payment of an agent’s fees varies greatly as some agents charge landlords, others take
all of their payment from the tenant – therefore, this is an unknown quantity. Whilst
an amended DfR regime would introduce greater protection of tenants, there is the
possibility that the use of DfR on small businesses may still cause a disproportionate
loss, possibly resulting in business failure.
2.102 With regard to the new single piece of enforcement agent law, there may
be an impact on small enforcement firms. The new legislation would mean that all
enforcement agents would be trained to the same standards and would have to be
certificated. The Small Business Service commented that, taken as a whole, the new
legislation would assist small businesses that are unable to settle their debts, as they
would be treated in a more balanced and fair manner. The new legislation would also
help small businesses to collect debts that are owed to them, because enforcement
methods would be more effective and efficient as a result of these reforms.
7.

COMPETITION ASSESSMENT

2.103 The establishment of regulatory powers to ensure that enforcement is carried out
by licensed enforcement agents, introduced by whatever means, should not have a
significant effect on competition within the enforcement industry. The industry
currently comprises 5,200 enforcement agents, about 2,200 of whom are crown
employees, 200 of whom are local authority employees, and 2,800 of whom are private
employees, spread between approximately 150 business entities.
2.104 The enforcement industry consists of a number of different market segments,
which consist of High Court and county court writs and warrants, magistrates’ court
fines, parking charges, local and national taxes and duties, maintenance and child
support. Each debt stream has its own characteristics in terms of the nature of
competition, number of firms operating and the nature of competition. In some sectors
e.g. enforcement of county court warrants of execution, the work is wholly within the
public sector, whilst in others, such as High Court writs, the work is wholly contained
within the private sector and is divided between approximately 70 High Court
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Enforcement Officers. But looking across the industry as a whole, it is estimated that
there are generally five firms with larger market shares within each debt stream open to
the private sector, holding a combined market share of at least 50%.
2.105 Certification fees would be payable by individual enforcement agents. However,
the anticipated level of such fees is sufficiently low that it is considered unlikely to
affect significantly either the number of individual enforcement agents, or the number
of businesses, operating in the market. The increase in costs would not represent any
significant increase in barriers to entry, although it is possible that those firms entering
the industry for the first time may find that they face some additional training costs.
All their enforcement agent employees would need the training required to meet the
necessary standard for certification, whereas for existing firms many of their employees
would already be certificated, and only those that are currently not certificated would
need this extra training required to reach the necessary standard.
2.106 If enforcement agencies choose to cover these costs for the individual
enforcement agents employed by them, this could potentially create significant new
costs for those employing large numbers of enforcement agents. However, such costs
would be proportionate to the size of the firms involved and would, nevertheless,
represent a very small part of agencies’ total costs of retaining the enforcement agents
employed by them.
2.107 The new fee structure may limit what firms can charge for their services, but
this would affect all firms within the industry (and indeed the public sector) in the
same way, so no firm or sector would gain a significant advantage over another by this
reform. Likewise, the Government does not expect that any of the options on Distress
for Rent would have a significant impact on competition.
2.108 Option 1, retaining the use of distress for rent warrants, would maintain the
status quo and would not therefore result in any change to existing levels of
competition or market structure.
2.109 Option 2 would abolish the use of distress for rent warrants and create
additional court costs for commercial landlords in the region of £15 million (the costs
involved in bringing 60,000 cases before the courts rather than using an out of court
remedy such as distress for rent or an equivalent), as well as resulting in a loss of
around £4 million in fees income to enforcement agents. The commercial sector
comprises many different segments according to the size and location of the properties.
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It is unlikely, however, that implementation of this proposal would have any significant
effect on competition within any of these markets.
2.110 Option 3, retaining the existing use of distress for rent with some amendments,
would result in additional staff training costs for enforcement agents. This should
constitute a one-off cost and would be unlikely to have a significant, disproportionate
impact on smaller firms or on new firms looking to enter the market. It is not
anticipated this would have any significant effect on competition.
2.111 The proposals to include in primary legislation the power for the Lord
Chancellor to set fees for enforcement agencies in England and Wales could have a
significant impact within the enforcement industry. However, it is difficult to assess
with any certainty the scale of the impact of the reform prior to the fee levels being set.
We anticipate the main affect arising from the new fee regime is that fewer warrants
may be issued, due to creditors having to pay an up-front fee. As a consequence, there
may be a reduction in the workload of enforcement agents within the industry, leading
to a reduction in the numbers of enforcement firms operating, thus further increasing
the level of concentration.
2.112 At present, a significant number of warrants are unenforceable, possibly due to
incorrect address details but it may also be because enforcers have insufficient incentive
in the current charging structure to strive for maximum recovery. Improvements in the
charging structure should promote competition on recovery rates, particularly when this
is tied to improvements in the availability of information on debtors.
8.

ENFORCEMENT, SANCTIONS AND MONITORING

2.113 Under primary legislation, it would be an offence for non-exempt enforcement
agents to operate without a certificate. The punishment would be a fine not exceeding
level one on the standard scale.
2.114 In addition, there would now be a unified set of remedies available against
enforcement agents who take illegal or irregular action:
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•

•

•

If an enforcement agent committed an illegal action, i.e. an action that had no basis
or justification in law from the outset, then from the moment he sets foot on the
property concerned he would be deemed a trespasser, and the aggrieved party could
seek restitution through the courts under the existing laws of tort as they could
against any other trespasser.
If an enforcement agent committed an irregular action i.e. he had the right to be
on the premises, but then committed an act that was in breach of the new single
piece of enforcement agent law, the debtor could bring proceedings against the
enforcement agent through the courts for a breach of the code.
In addition, a complaint could also continue as at present to be made to the court
that issued the enforcement agent’s certificate, regarding that person’s fitness to
continue holding a certificate. The court would have the power to cancel or suspend
a certificate in these circumstances if the complaint is upheld.

2.115 Disputes regarding fees charged would continue to be matters for professional
bodies representing enforcement agents or under regulations, possibly by way of
assessment after reference to the courts.
9.

IMPLEMENTATION AND DELIVERY PLAN

A single piece of Enforcement Agent Law, enforcement agent fees, and CRAR:
2.116 It is anticipated that all elements of what currently might be termed ”bailiff
law”, including the new single piece of enforcement agent law, the abolition of distress
for rent and its replacement with CRAR, the new remedies and the new single,
simplified fee structure, would be introduced simultaneously. It makes sense to do it
this way – to, say, introduce a new single piece of enforcement agent law without a
new fee structure would not be a sensible way to proceed.
2.117 Following Royal Assent, there would then need to be a suitable period of time
to draft the underpinning regulations, and, particularly in areas such as fees, a further
three-month consultation period. Once passed, it is estimated that there would need to
be a minimum run-in period of three months before the regulations came into effect.
It is therefore most unlikely that implementation proper would occur until two years
after introduction of the Bill, at the earliest.
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Regulation of enforcement services
2.118 It would be necessary to give a fair period of time to enable existing
enforcement agents to attain the standards required to qualify for a certificate under
the new regime. The time taken to draft the regulations and get them approved by
Parliament would be similar to above. But it is anticipated that at least a year would
be required before all existing enforcement agents were at a level that they could be
certificated under the new regime. It is therefore suggested that full implementation
would not happen until three years after introduction of the Bill.
2.119 Looking to a more long-term implementation timetable for regulation would
also fit better with the current review of NDPBs, announced under the Hampton
Review (March 2005), and the SIA’s current regulation programme. The Hampton
Review, which has looked at the current number and structure of NDPBs, has given
the SIA two years before it will be reviewed again, and its future structure and role will
be looked at then. The SIA will also have finished its current programme for taking on
board regulation of all other sectors it is due to regulate, such as event stewards,
security consultants, key holders etc. by then.
2.120 This all means that by this time, the long term future of the SIA post-Hampton
report will be a lot clearer. It is even possible that this department may already be
negotiating full scale regulation of all civil enforcement agents (private and public) by
the SIA (or its successor) by that stage. This all being the case, a more long-term
approach to implementing regulating of enforcement agents by way of an enhanced and
extended certification process seems the most sensible approach.
10.

POST IMPLEMENTATION REVIEW

2.121 Our delivery plan must involve securing primary legislation, developing and
implementing the secondary and operational mechanisms, and at the same time as the
operational mechanisms are being developed, putting in place any post implementation
review arrangements.
2.122 With some of these policies, notably CRAR, having come as a result of
recommendations from the Law Commission, a structured and successful post
implementation review programme becomes even more important.
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2.123 This process would be conducted in a similar way to our post implementation
reviews of the High Court enforcement reforms contained in the Courts Act 2003.
This mainly involved holding a series of meetings with key stakeholders to discuss the
impact of the changes and if / why things have / have not improved as a result of these
reforms, at a period of 6 months and 1 year after implementation. Further reviews
could be held at six monthly intervals thereafter if it were thought to be necessary.
2.124 Contributions to the debate by way of written responses from stakeholders and
the general public would also be encouraged.
11.

PUBLIC SECTOR IMPACT TEST

2.125 It is not envisaged that the introduction of a single piece of enforcement agent
law would result in any significant changes in the number of public sector enforcement
agents. There may be an initial increase in overall workload until the changes have
bedded in. However, in the longer term, workloads should decrease as a consequence
of unification, simplification and clarity in terms of the law of distress.

Cost

Benefit

Regulation of enforcement services – Option 1
Private Sector – None.
Public Sector – None.

Private Sector – None.
Public Sector – None.

Regulation of enforcement services – Option 2
Private Sector – Not known. The cost of
voluntary debt advice sector training is
estimated at £1,500,000 – funded from the
Money Advice Trust.
Public Sector – £1.1m implementation costs
and £1.7m running costs per annum.
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Cost

Benefit

Regulation of enforcement services – Option 3
Private Sector – £176,000

Private Sector – Not quantifiable
in financial terms.

Public Sector – £310,000 (although we would
expect any costs to be met through the fees
charged to applicants)

Public Sector – Not quantifiable in
financial terms.
THIS IS THE
RECOMMENDED OPTION

Single Piece of Enforcement Agent Law –
Option 1
Private Sector – None.
Public Sector – None.
Single Piece of Enforcement Agent Law –
Option 2
Private Sector – £308,000
Public Sector – £307,000

Private Sector – None.
Public Sector – None.
Private Sector – Not quantifiable
in financial terms.
Public Sector – Not quantifiable
in financial terms.
THIS IS THE
RECOMMENDED OPTION

Distress for Rent – Option 1
Private Sector – None.
Public Sector – None.

Private Sector – None.
Public Sector – None.
Private Sector – Not quantifiable
in financial terms.

Distress for Rent – Option 2
Private Sector – None.
Public Sector – None.

Public Sector – Not quantifiable
in financial terms.
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Cost

Benefit

Distress for Rent – Option 3
Private Sector – None.
Public Sector – None.

Private Sector – Not quantifiable
in financial terms.
Public Sector – Not quantifiable
in financial terms.
THIS IS THE
RECOMMENDED OPTION

Enforcement Agent Fees – Option 1
Private Sector – None, although inefficiencies
would remain.
Public Sector – None.

Private Sector – None.
Public Sector – None.

Private Sector – Not quantifiable
in financial terms.

Enforcement Agent Fees – Option 2
Private Sector – None.
Public Sector – None.

Public Sector – Not quantifiable
in financial terms.
THIS IS THE
RECOMMENDED OPTION
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12.

SUMMARY AND RECOMMENDATION

Total benefit per annum:
Economic, environmental,
social and administrative

Total cost per annum:
economic, environmental,
social and administrative

Regulation of enforcement
services
Option 1 – no change

Status quo would remain so
no extra cost to business

No additional costs to debtors
and creditors but system
would remain unregulated and
open to abuse

Option 2 – Commission

Regulatory body would apply
uniform standards across the
enforcement profession.

Regulation through
Enforcement Services
Commission would incur the
following costs through the
establishment and running of
a new NDPB:
Set up costs of £1.1 million;
Staff costs of £1.2 million per
annum;
Accommodation costs of
£300,000 per annum; and
IT, support services, T & S,
£200,000 per annum.

Option 3 – Certification

Certification would apply
uniform standards across the
enforcement profession.
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Total benefit per annum:
Economic, environmental,
social and administrative

Total cost per annum:
economic, environmental,
social and administrative

Single Piece of Enforcement
Agent Law
Option 1 – no change

No extra costs to businesses.
Enforcement agents and
legal/voluntary sector are
familiar with the system

Exploitation of the vulnerable
by unscrupulous enforcement
agents

Option 2 – single piece of
enforcement agent law

Legislation would be
significantly easier for all
parties to understand

Public sector implementation
costs consist of:
One-off training for Court
Service: £64,000;
NVQ training costs £25,000
Training costs for enforcement
agents:
IR, C&E, CEOs £176,000
Leaflets £20,000;
Local Authorities: £22,000.
Private sector implementation
costs
consist of:
Private sector (employed)
£165,000
Private sector (self employed)
£143,000
THIS IS THE
RECOMMENDED OPTION

Distress for rent
Option 1 – no change

Quick and effective remedy for
the collection of arrears –
£167m worth of debt (93% of
warrants) is successfully
collected
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Total benefit per annum:
Economic, environmental,
social and administrative
Option 2 – abolish

Recovery of rent arrears
would be placed on the same
footing as the recovery of
other debts

Total cost per annum:
economic, environmental,
social and administrative
£15m in additional court costs
to landlords, which may not
all be recoverable from
debtors.
£4m loss of income from

Option 3 – retain and modify

Improve access to justice by
making procedures clear to
both commercial landlords
and business tenants

Many of the suggested
amendments are already
features that many commercial
landlords already undertake.
THIS IS THE
RECOMMENDED
OPTION

Fees
Option 1 – No change

Creditors who currently have
enforcement work undertaken
free of charge or who receive
a fee would continue to
receive this service. No
additional training costs
incurred

Continuing financial cost to
private sector enforcement
agents and agencies
undertaking enforcement work
for free or paying to
undertake work which proves
unsuccessful

Option 2 – unified fee regime

Enforcement agents would
receive remuneration for work
undertaken, regardless of their
eventual enforcement success

Training costs in the new fee
structure would be included in
training for the new single
piece of enforcement agent
law.
THIS IS THE
RECOMMENDED OPTION
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III. REFORM OF COURT-BASED METHODS OF
ENFORCEMENT – FULL RIA

1.

TITLE OF THE PROPOSAL:

3.1
Reform of court-based methods of enforcement provisions in the Bill covering:
widening the scope of Charging Orders, Attachment of Earnings Order (fixed rates for
deductions and finding a debtor’s current employer) and Information Requests and
Orders.
2.

PURPOSE AND INTENDED EFFECT OF MEASURE:

i)

Objectives:

3.2
To reform court-based methods of enforcement by ensuring that the rights of
creditors to receive payment of judgment debts is met and to balance this against the
need to protect debtors from unreasonable action by creditors even where they are
complying with the debt judgment.
ii)

Devolution:

3.3

These proposals apply to England and Wales.

iii)

Background:

3.4
The Government believes that responsible creditors who are owed money and
have gained judgment in a court should have the right to enforce that judgment.
Equally, debtors should be protected from the oppressive pursuit of their debts.
3.5
Effective enforcement is crucial to both the criminal and civil justice systems.
People ordered to pay a court judgment, criminal penalties and compensation awards,
or to comply with the terms of a community sentence, have little or no incentive to do
so if they know there is no effective means of enforcing it. Unless there is prompt and
efficient enforcement, the authority of the courts, the deterrent value of penalties, and
public confidence in the justice systems are all undermined.
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3.6
Under the existing arrangements, following a judgment after a payment has not
been received a creditor may apply to the court to enforce the judgment. The creditor
will decide which of the following court based enforcement methods they favour such
as: attachment of earnings order (AEO), charging orders, third party debt orders,
judgment summonses, or warrants of execution.
3.7
Whilst offering protection to debtors who are genuinely unable to pay, the
package of legislative proposals aims to improve the effectiveness of the current court
based enforcement methods.
iv)

Rationale for Government Intervention:

What are the identified problems?
3.8
The Government is committed to improving access to, and the efficiency of, civil
justice. It is crucial that creditors who have established a legitimate claim should be
able to pursue it through a straightforward and accessible system and, if necessary,
enforce the judgment by the most appropriate means. The present system of court
based enforcement has a number of weaknesses which have been identified as failing
both creditors and those debtors who genuinely wish to honour their judgement debts.
The main weaknesses relate to a lack of accurate and up to date information about
debtors.
What is the scale of the problems?
3.9
We do not have specific statistical information on the scale of the problems.
Anecdotal evidence is contained in the White Paper Effective Enforcement, published in
March 2003. Much of the basis for the proposed changes is based on anecdotal
evidence provided by stakeholders involved in civil enforcement, such as: creditors,
debtors, or people involved in the enforcement process. Information has been obtained
from the results of consultation, activities of working groups, and only after extensive
liaison and discussion with external stakeholder groups.
Will the problems identified worsen without government intervention? If so, how?
3.10 If the Government does nothing then the court based enforcement methods can
still be employed to apply and enforce judgment debts. However this will not address
the present failings for both creditor and debtor. Repayment will continue to be
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sporadic and easy to evade, and confidence in the justice system will not improve. We
cannot say whether or not the problem will worsen, since this would require predicting
future behavioural changes between disparate groups involved in court processes.
We feel safe to assume that the problems will not rectify themselves, since this would
have happened over the course of time.
3.11 By making the proposed changes, the Government believes that it can provide a
simpler, consistent and more effective process of enforcement by:
•
•
•

Improving the ability of responsible creditors to recoup monies owed to them;
Protecting genuine debtors complying with judgment debts from the aggressive
pursuit of their debts even when they are paying those debts; and
Assisting creditors in tracking down defaulting debtors and improving enforcement
of court orders and the administration of civil justice.

3.12 By allowing, the creditor to take responsible and appropriate action to gain
payment of debts the Government will improve confidence in civil justice. By making
changes that mean both the courts and creditors make a distinction between debtors
who deliberately default on debt and those who make every effort to pay, the
Government can ensure vulnerable groups are given the protection they need whilst
meeting debt obligations.
3.13 With regard to charging orders (a means of securing a debt by placing a charge
onto a debtor’s property), the main risk associated with the proposals concerns unsecured
loans effectively becoming secured by a charging order and potentially leading to the loss
of the family home. The Government believes this is unlikely. Members of the debt advice
sector suggested the introduction of a lower limit on the size of debt for which a charging
order or an order for sale could be sought. There were also calls for debts arising from
credit agreements under the Consumer Credit Act 1974 to be exempted from enforcement
by way of charging orders and orders for sale. However, our proposals aim to balance the
interests of the creditor with those of the debtor and his family. Similarly the judge needs
some discretion when considering an application.
3.14 Responsible creditors who are owed money and have gained valid judgments
through the county court must retain the right to enforce that judgment by the most
appropriate means. After consultation with the British Banking Association and the
Finance and Leasing Association, it is clear that the vast majority of financial institutions
and their trade organisations are committed to sensible lending and enforcement practises.
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On the whole, they make use of charging orders as a way of securing their position, but do
not resort to the use of orders for sale except in extreme circumstances. Orders for sale are
rare, partly as a consequence of existing judicial discretion. Lenders believe that judges
make great use of their discretionary powers, and avoid granting orders for sale except in
the most extreme circumstances. Many lenders have already adopted a policy of minimum
debt levels below which they do not pursue debtors by way of charging order. The cost of
a successful charging order and order for sale (in terms of lawyers time etc. rather than the
application fees payable) is not justified for such relatively small sums.
3.15 Without increased access to information, debtors who can pay (but refuse) will
continue to evade their responsibilities, safe in the knowledge that their details will not
be accessible. Additionally, creditors will continue to use the easiest enforcement
method available, rather than the most appropriate.
3.16 The impact on individual businesses of the Attachment of Earnings Orders (AEO)
fixed deductions scheme will vary depending on payroll systems and prior experience of
administering fixed tables. If the present system continues, there is a risk that the use of
Attachment of earnings orders as a method of enforcement will be undermined, and less
effective enforcement methods may be chosen (for example, warrants of execution).
Have other methods been considered/used? If so, why do they fail to resolve the
issues?
3.17 Other changes to court based enforcement methods have already been introduced
to the Civil Procedure/Rules 1998. In March 2002, new court processes were introduced:
Third Party Debt Orders replaced Garnishee orders, Orders to Obtain Information
replaced oral examinations, and new procedures governing charging orders and orders
for sale were introduced. The March 2002 changes represented the initial outcome of the
1st Phase of the Enforcement Review, and those changes which could be introduced by
way of secondary legislation. Primary legislation would be required to ensure that the
full range of court based procedural reforms could be introduced. The Enforcement
Review examined the further development of processes which could be achieved via
primary legislation after March 2002, culminating in the proposals in the White Paper
Effective Enforcement in March 2003.
3.18 All of the proposals covered by this regulatory impact assessment have been
derived after extensive public consultation, and working groups involving stakeholders
both internal to and external to Government.
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3.

CONSULTATION

List of public consultations:
•

•

•

•
•
•
•

How can the enforcement of civil court judgments be made more effective – June 1998
– consultation included consideration of charging orders and attachment of earnings
processes;
Key principles for a new system of enforcement in civil courts – May 1999 –
consultation included consideration of information gathering in the enforcement
process;
Attachment of Earnings Orders, Charging Orders and Garnishee Orders – October
1999 – consultation included further consideration of proposals to reform
attachment of earnings orders and charging orders;
Warrants and writs, oral examinations, and judgment summons – January 2000 –
consultation included consideration of data disclosure orders;
A report of the First Phase of the Enforcement Review – July 2000 – summarised the
findings for attachment of earnings and charging orders;
Towards Effective Enforcement – July 2001 – Green Paper which dealt with
information sharing proposals; and
Effective Enforcement – March 2003 – White Paper which stated the Governments
chosen options for reform in attachment of earnings, charging orders and to
introduce data disclosure orders.

Key stakeholders involved in court-based process consultation:
•
•
•
•
•
•
•

The Judiciary;
Enforcement Agents and Agencies;
The advice sector (e.g. Citizens Advice, the Money Advice Association, the
Federation of Independent Advice Centres);
Organisations that represent court users (e.g. the Civil Court Users Association);
Other Government departments (e.g. HMRC, DWP, DTI, ODPM, Home Office,
Treasury);
The unions that represent court staff; and
Employers organisations (e.g. Institute of Professional Payroll Management,
Federation of Small Business).
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3.19 The internal and external stakeholders have generally been supportive of the
proposals. For example: regarding our proposals for attachment of earnings deductions
by fixed rates – a separate consultation conducted with employers, through the
Chamber of Commerce (on advice from the Federation of Small Businesses) and
through payroll organisations, showed that out of 155 responses, 148 were in favour of
the proposed change. Further, responses to the First Phase of the Review identified
that confidence in the attachment of earnings process was low and a tracing process to
find details of the new employer would be beneficial. Fifty-three of 67 responses were
in favour of a tracking procedure.
Where policy has changed as a result of consultations:
3.20 The White Paper Effective Enforcement included proposals for a partial Data
Disclosure Order, involving regulated enforcement agents seeking information to assist
with enforcement as part of the data sharing gateway with Government departments or
other nominated organisations. This element of the overall data disclosure order
proposal has been dropped. In light of the decision to not proceed with regulation of
enforcement services through the Security Industry Authority, the partial data
disclosure order provision has been dropped.
4.

OPTIONS

3.21 The White Paper Effective Enforcement outlined the options that were derived as
a consequence of extensive public consultation. The options represent the sum of all
views expressed as to how Government can improve the methods of court enforcement
on debt. The regulatory impact assessment, therefore, only considers the options of “no
change” or the specific option derived at as a consequence of consultation.
3.22 Much of the court based procedural reform for charging orders has already
been introduced to the Civil Procedure/Rules 1998. The Civil Procedure/Rules, Part 73
was introduced in March 2002 and contains procedural changes that could be
introduced as secondary legislation.
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3.23

Attachment of earnings orders can only be modelled on two distinct systems:

i) fixed deduction rates – similar to those operating in Council Tax; or
ii) individually calculated rates – currently in operation for civil debts.
A. To widen the Scope of Charging Orders
Option 1 – To do nothing and leave the application of charging orders
unchanged.
3.24 A charging order is a means of securing a debt by placing a charge onto the
debtor’s property (usually land or securities such as shares). A charging order can be
made absolute or subject to conditions. However, once an order is in place a creditor
can subsequently apply to court seeking an order for sale of the charged property.
3.25 At present, a county court or the High Court cannot make a charging order
when payments due under an instalment order are not in arrears. When making an
application for a charging order, the creditor must specify that the whole or any part
of an instalment (or instalments) due remains unpaid. It leaves a major barrier to the
recovery of a judgment debt because debtors with large judgment debts, paying off
their debt in small instalments which are not reviewed regularly if the debtor’s
circumstances change, are able to benefit from the sale of a property without paying
off the debt. The debtor thereby obtains a capital sum and is under no obligation to
make any payments towards the judgment debt.
3.26 If the Government does not amend the scope and application of charging
orders, creditors would still be able to apply to the court for them. However, it would
not address some of the shortcomings in the present system of charging orders which
allow debtors to avoid their commitments to repay debts.
Option 2 – To widen the Scope of Charging Orders.
3.27 If a charging order is in place before the debtor defaults, this would provide the
creditor with some security that the proceeds of the sale would go towards paying off
the judgment debt. Although the debtor, if he became aware of the sale, could apply to
the court for a review of the instalment order, the money from the sale could already
have been disposed of and an opportunity to settle the debt more quickly would have
been lost.
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3.28
•

•

•

The policy should achieve the following:

Widened access to charging orders so that it should be possible for a creditor to
obtain a charging order against an asset even where the debtor is subject to an
instalment order with which he is complying.
The extension of access to charging orders will be counter-balanced by the creation
of additional safeguards to protect the debtor. The Bill contains provision to set
financial thresholds regarding the making of charging orders and orders for sale.
Creditors would not be able to seek an order for sale to enforce the charging order
in circumstances where the debtor had not defaulted on an instalment order.

B. To introduce Attachment of Earnings Orders deductions at fixed rates:
Option 1 – To do nothing and leave the Attachment of Earnings Order process
unchanged.
3.29 An Attachment of Earnings Order (AEO) allows a creditor to secure payment of
a debt by ordering the debtor’s employer to make regular deductions from a debtor’s
salary, until the debt is paid in full. The outstanding debt must be over £50 and
deductions can be made from earnings, pensions and Statutory Sick Pay but only after
tax and National Insurance contributions have been made. Benefits and tax credits are
exempt from an AEO. An AEO is not available if the debtor is self-employed.
3.30 Under the current system for judgment debts in the county court, the court
relies on the debtor’s completion of a means form (N56) to calculate a Protected
Earnings Rate (PER) and a Normal Deduction Rate (NDR). Our consultation
identified that this often leads to unnecessary delay; some debtors do not return the
means form when asked to do so. If it is not returned after 14 days, a county court
bailiff must serve the documents personally on the debtor and this may require several
visits to the debtor’s address before service can be achieved. There are also questions
about the reliability of the information supplied by debtors.
3.31 If the Government does not amend the AEO process, creditors would still suffer
undue delay with recovery of judgment debts by AEO. The existing shortcomings in the
present system of Attachment of earnings orders would remain.
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Option 2 Introduce deductions at fixed rates for Attachment of earnings orders
3.32 Fixed Tables setting out deductions at fixed rates for AEOs made by the county
court to secure a judgment debt would remove the need for a means form to be
completed; once the court has made an order the employer would be instructed to
apply the deduction rate specified in the tables. The debtor would still have 14 days
to respond when the order is made, but after that time the deductions would
automatically begin. The aim is to make the process more straightforward at the court
end. Additionally employers would have a system that provides more certainty and is
more consistent with other deduction schemes they operate for Council Tax and unpaid
fines.
3.33 Fixed tables would specify, given the debtor’s net pay over a certain pay period,
the percentage of their salary that would be deducted each period to pay for the debt.
There would be a lower limit (to be determined in secondary legislation) meaning those
who earn under a certain amount per pay period would have a 0% rate. This is very
similar to how deductions under Council Tax AEOs work.
3.34 There would continue to be provision for any party to request a review of the
fixed table deductions, meaning those who genuinely cannot pay would be protected.
3.35
•
•
•

The policy would achieve the following:

Reduced delay in attachment of earnings cases through use of fixed tables.
Greater certainty for creditor and debtor
More detailed and clearer guidance to be issued to supplement the new procedures.

C. TO INTRODUCE A MEANS OF TRACING THE DEBTOR’S
EMPLOYER IN ATTACHMENT OF EARNINGS CASES.
Option 1 – To do nothing and leave the Attachment of Earnings Order process
unchanged.
3.36 Currently, if a debtor changes employment and fails to notify the court of the
new employer’s details, the AEO lapses and recovery of the debt ceases.
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If the Government does not amend the AEO process, creditors would still suffer undue
delay with recovery of judgment debts by AEO. The existing shortcomings in the
present system of Attachment of earnings orders would remain.
Option 2 – Attachment of Earnings Orders: finding the debtor’s current employer.
3.37 The opening of an information gateway between the relevant court and Her
Majesty’s Revenue and Customs should enable lapsed AEOs to be redirected to the
current employer. The policy should ensure fewer AEOs would fail due to the debtor
failing in their responsibilities.
3.38 The procedure would only occur if the debtor has failed to provide the court
with new employment details when, and if, they change employment whilst an order is
in place. Provisions in the Bill would allow us to open the information gateway for all
kinds of AEOs covered by the 1971 Attachment of Earnings Act, and AEOs made for
fines collection under Schedule 5 to the Courts Act 2003 (made by fines officers).
We estimate this would provide the opportunity for approximately 9,050 more lapsed
AEOs to be re-directed, thereby supporting the Government’s focus on recovering
money from criminal fine defaulters.
3.39 Magistrates’ courts have estimated that up to half of Attachment of Earnings
Orders fail because of poor information about employers, i.e. 18,100 (36,150.)2. If the
interrogation of Her Majesty’s Revenue and Customs information returns a similar
success rate as currently occurs with information exchanges between the magistrates’
courts and DWP (mainly for the purpose of enforcing payment of fines), we could
expect that an extra 9,050 (18,075) cases per year would result in a redirected AEO and
continued recovery of the fine.
D. INFORMATION REQUESTS AND ORDERS
Option 1 – To do nothing.
3.40 A key finding outlined in the White Paper is that enforcement can be made
more effective by improving the quality and quantity of information available on which
to base informed and responsible decisions about enforcement. More and better
2

A court in Hertfordshire reported that of the 17 AEOs imposed since July 2003, nine were stopped
because the offender changed employer and the new employer could not be traced. Another court told
us ‘employers are not very forthcoming; when the defendant leaves their employment 9 times out if 10
we have to chase them.’
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information would allow enforcement efforts to be targeted towards the procedure that
is most likely to produce results for the creditor and make it possible to identify, at an
earlier stage, debtors who do not have the resources with which to pay the debt.
3.41

Under option 1, the current failings of the system would persist.

Option 2 – Introduce Information Requests and Orders
3.42 The introduction of information requests and orders would be a new proposal
for the civil courts. This would be a court-based scheme to seek information on the
judgment debtor who has failed to respond to the judgment or comply with courtbased methods of enforcement. Information would be sought from relevant third
parties in both the public (HMRC and DWP) and private (for example banks and
credit reference agencies) sectors, to help the creditor make an informed choice about
how to enforce a judgment.
3.43
•
•
•

The policy would achieve the following:

Widened access to relevant information about the debtor.
Increased confidence in that information.
More effective use of information held by different Government Departments.

3.44 Any personal data obtained and used under statutory powers would only be
used and stored for the purposes specified in the Bill. Information obtained via an
information order or request would be used to enforce civil judgments, which are
orders of the court. Clear constraints would be imposed on the use of data.
3.45 The judgment creditor would have to apply for information to be provided via
this scheme, and there would be a fee for this service.
Compatibility of the provisions with the European Convention on Human Rights
Attachment of earnings: finding the debtor’s current employer
3.46 The Department considers that the proposal engages Article 8 (respect for the
private and family life of individuals, home and correspondence) and is compatible with
the Convention. Information provided pursuant to the clause would be in accordance
with Article 8(2), as such information disclosure would be in the pursuit of a legitimate
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aim (to protect the rights and freedoms of the creditor and to ensure that the
attachment of earnings order is enforced) and necessary in a democratic society as
proportionate to the legitimate aim, as an information request would only be made if
the debtor has failed to comply with his obligations in section 15 of the Attachment of
Earnings Act 1971.
3.47 We would provide safeguards to protect an individual’s Article 8 rights, and
impose a criminal sanction where information obtained pursuant to the proposal, is
disclosed for a purpose that is not connected with enforcement of the relevant
attachment of earnings order.
Charging orders: payment by instalments: making and enforcing charging orders
3.48 The Department considers that the proposal engages Article 8 (respect for the
private and family life of individuals, home and correspondence) and that it is
compatible with the Convention. Imposition of a charge pursuant to this clause would
be compatible with Article 8(2), as this is in the pursuit of a legitimate aim, (to protect
the rights and freedoms of the creditor and to provide security for his judgment debt),
and necessary in a democratic society as proportionate to the legitimate aim. It would
not be possible for an order for sale to be made where a debtor is not in default under
the instalments order, (and therefore, in the absence of default, the debtor would not
lose his home), and the debtor would be able to apply to the court for the charging
order to be discharged under section 3(5) of the Charging Orders Act 1979.
Information requests and orders
3.49 The Department considers that the proposal engages Article 8, (respect for the
private and family life of individuals, home and correspondence), and that these clauses
are compatible with the Convention. Information disclosure pursuant to these clauses is
in accordance with Article 8(2), as such information disclosure would be in the pursuit
of a legitimate aim, (to protect the rights and freedoms of the creditor, enabling him to
seek to enforce his judgment debt). Various safeguards would be imposed to ensure
that the information disclosure is necessary in a democratic society and proportionate:
•

The application for information would be served on the judgment debtor and the
debtor would be able to challenge the making of an information order/request or be
able to apply to have the information order/request set aside once it has been made.
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•
•

Regulations made by the Lord Chancellor would specify the circumstances in which
an application for information can be made.
Criminal sanctions would be imposed where a person uses or discloses information
obtained via an information order and/or request for a purpose that is not
connected with taking action in court to recover the debt.

3.50 The Department considers that the proposal engages Article 6, (the right to a
fair and public hearing), and considers that the clauses are compliant, as the debtor
would be able to object to the information request/order being made or will be able to
apply to the court for the information request/order to be set aside.
5.

COSTS AND BENEFITS

A. Charging Orders:
Option 1 – No change
Costs
3.51 There would be no direct financial cost, though the cost of not putting
safeguards in place to support debtors might mean erosion in public confidence in the
civil justice system. Creditors may, as a result, choose to make more use of bankruptcy
procedures.
Benefit
3.52 Creditors would continue to apply for charging orders as at present.
Option 2 – Introduce proposed change
Costs
3.53 The government does not envisage any new costs would be incurred by creditors
since the existing court administered process would continue to be available, with no
changes to court fees. The courts would incur negligible costs. Debtors would not incur
any new costs.
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Benefit
3.54 We would create safeguards for debtors with the Lord Chancellor having the
power to set financial limits for charging orders and orders for sale. The financial
safeguard would prevent creditors pursuing either a charging order or a subsequent
order for sale, unless the financial value of the debt exceeded a set threshold.
B. Attachment of Earnings Orders deductions at fixed rates:
Option 1- No change
Costs
3.55 There would be no direct financial cost, or improved recovery of judgment
debts.
Benefit
3.56 There would be no implementation costs, as the existing process would continue.
Option 2 – Introduce proposed change
Costs
3.57 The proposal is unlikely to affect charities or voluntary organisations except
in cases where they have salaried staff subject to an AEO. An employer would
only be required to apply fixed tables if an employee receives an order following
implementation. There would be set up costs for those businesses that have staff
with an AEO made following the introduction of fixed tables. Quantification of the
implementation costs for business is not possible. We estimate the majority of training
costs would be under £100 per individual. The courts would require a minor update to
IT systems and leaflets. We estimate that the costs would not exceed £250,000.
Benefit
3.58 The proposed change should reduce the time taken from applying for an
Attachment of Earnings Order to the making of a full order, as the court would no
longer have to wait for the debtor to supply a means form. The need to engage in
bailiff activity to serve means forms would be reduced significantly, thereby freeing
up bailiff resources for warrant enforcement. Creditors should benefit from more
consistent levels of payment.
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C. Attachment of Earnings Orders finding the debtor’s employer:
Option 1 – No change
Costs
3.59 There would be no direct financial costs, though lapsed orders due to changes in
employer would continue to lead to cessation of enforcement action, in cases where the
debtor did not provide details of the new employer to the court.
Benefit
3.60 Any improvement in recovery of judgment debt would not materialise, as the
existing process would continue to rely on the judgment debtor complying with their
obligation to keep the court informed of changes in employment. Creditors would not
be required to pay an additional fee for the service.
Option 2 – Introduce proposed change
Costs
3.61 DCA would pay for the implementation costs of the new system. The estimated
costs to set up a link between the court system and HMRC would be £500,000.
Additional running costs, estimated at £500,000 per annum over 3 years would be met
from fees charged to service users3. There would be additional court costs for revisions
to leaflets. The IT change would not involve major procurement and could be
implemented via a central site to ensure implementation costs are as low as possible.
Our estimates suggest that overall costs would be a maximum of £500,000 to
implement, with a further £1.5 million additional running costs.
3.62

Creditors would be required to pay a fee to make use of the process.

Benefit
3.63 Court users will be provided with, if they choose, a more effective AEO
procedure, resulting in higher levels of debt recovery and reducing the amount of
unpaid bills.

3

The estimate is based on an HMRC Business Planning Estimate.
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D. Information requests and orders:
Option 1 – No change
Costs
3.64 Creditors would continue to suffer difficulties recovering judgment debts where
enforcement fails through lack of information or wilful non-compliance by the debtor.
The credibility of the justice system would continue to be undermined if judgments are
seen as unenforceable.
Benefit
3.65 Creditors would not be required to pay the new fee for the data disclosure
service. No re-training costs would be incurred for the judiciary, enforcement agents
and advice sector workers.
Option 2 – Introduce proposed change
Costs
3.66 DCA would pay for the implementation costs of the new system. Estimated
costs to set up a link between the court system and the Department for Work and
Pensions (DWP) would be £500,000. Additional running costs are estimated at £500,000
per annum for 3 years, which would be met from fees charged to service users. It is
estimated that costs to extend the process to a Credit Reference Agency or the
banking/financial sector would cost a further £500,000. The courts would incur minor
costs for new leaflets, which would not exceed £10,000. Total estimate set up costs are
£1.5 million, the additional running costs over the initial 3 years after implementation
are estimated at between £1.5-2 million.
3.67

The additional running costs would be met from fees charged to service users.

Benefit
3.68 Creditors would be better informed about effective means to recover their debt.
There would be a net financial benefit for creditors who obtain new information from
the use of the new process which leads to successful enforcement.
Social Impacts
3.69 We consider that these policies would not have an adverse impact on different
groups of people, including minority groups.
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6.

SIMPLIFICATION AND REDUCING ADMINISTRATIVE BURDENS

3.70 Proposals for charging orders, Information Requests and Orders, and
Attachment of Earnings orders attempt to make enforcement more effective, whilst
ensuring debtors are not pursued for unrecoverable debts.
3.71 The AEO fixed deductions scheme should simplify the calculation of how much
can be recovered from a debtor based on their earnings. We have considered the
potential administrative burden that might be imposed on employers and have
consulted with employers’ groups. Consultation conducted with employers, through the
Chamber of Commerce (on advice from the Federation of Small Businesses) and
through payroll organisations, showed that out of 155 responses, 148 were in favour of
the proposed change. We have acted to reduce the potential burden, by modelling the
fixed deductions scheme on the existing Council Tax system. We would also ensure that
implementation would coincide with annual provision of software to employers’ payroll
teams for other AEO schemes, in order to minimise the impact of the change.
7.

SMALL FIRMS IMPACT TEST

3.72 The introduction of a fixed deductions scheme should not immediately increase
the existing likelihood of a small business receiving an AEO. However, if the proposed
changes improved the effectiveness of the procedure, the use of AEOs could increase
over time, as more court users choose the process over other enforcement methods. The
provision relating to AEOs (finding the debtor’s employer) would not directly impact
on small business. Small businesses as court users would benefit if they chose to
enforce a judgment by way of an AEO.
3.73 Although small business creditors would incur costs in the short term (the
application fee estimated at between £100-£200 in each case), they would be able to
recover their costs of the enforcement action enabled by the information request or
order if successful. The choice to take the risk of not recovering the fee by future
enforcement action would remain a decision for each small business creditor as at
present.
3.74 No specific comments were received from the Small Business Service on the
impact of information orders and request proposals.
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8.

COMPETITION ASSESSMENT

3.75 With regard to AEOs (finding the debtor’s employer and deductions at fixed
rates), neither option will have an impact on competition. Tracing via the information
gateway established to find the debtor’s employer is not a service that can be provided
by the private sector since they do not have access to Her Majesty’s Revenue and
Customs information. The attachment of earnings system as a whole is provided
directly for the creditor’s benefit and therefore does not cut across any commercial
interest in the enforcement sector. Similarly the fixed deductions scheme provisions
simply replace an existing way of establishing the deductions to be made under an
AEO. This process does not, and never has, involved any commercial interest amongst
enforcement service providers.
3.76 The Bill will widen access to charging orders and introduce safeguards to
protect debtors. This should not have any significant impact on competition. However,
the introduction of financial limits on the making of charging orders or orders for
sale may have an impact on some creditors if the limit prevents them from taking
enforcement action of this nature. We recognise that the setting of financial limits will
require careful consideration and believe it is difficult to accurately assess the impact
on creditors and debtors at this stage. Before any limits are set, we would need to
consult more widely.
3.77 The information requests and orders proposals may, however, result in a
reduction in the workload of enforcement agents. This is because creditors would have
improved access to data on debtors, thereby leading to greater use of alternative
measures like Third Party Debt Orders, which may then result in fewer warrants of
execution being passed onto enforcement agents.
9.

ENFORCEMENT, SANCTIONS AND MONITORING

3.78 The responsibility of enforcing a judgment debt remains the judgment creditor’s.
Action on failure to comply with a court-based enforcement method by a judgment
debtor, is a matter for the creditor should they wish to continue pursuing recovery
of a particular judgement debt.
3.79 Compliance with a charging order, would continue to be the responsibility of
judgment debtors. As long as the judgment debtor meets the instalment payments
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agreed no penalty should arise. Should a judgment debtor default, the creditor may
apply to the court for an order for sale.
3.80 With regard to AEOs, compliance would remain the responsibility of employers
bound to make deductions in accordance with the provisions of the section 6 of the
Attachment of Earnings Act 1971.
3.81 As to compliance for information requests or orders, where information is
requested from government departments service-level standards would be established
between Her Majesty’s Court Service and the respective government departments.
Compliance by non-government bodies would be ensured by an order of the court.
All organisations that intend to handle the personal data released by the information
request or order procedure, would need to be compliant with the regulatory structures.
3.82 DCA will monitor the impact of the court-based enforcement methods once they
are implemented.
10.

IMPLEMENTATION AND DELIVERY PLAN:

3.83

Implementation and delivery will occur in two distinct phases:

i)

obtaining the legislative requirement to implement – both primary and
secondary; and
actual operational delivery.

ii)

3.84 Following Royal Assent, work would need to begin on the underpinning
regulations and court rule changes that would be needed to actually put some flesh
on the bare bones of the powers outlined in the Bill. In some circumstances further
consultation would take place before the secondary legislation could be developed
and finalised.
3.85 Additionally, some regulations would be placed before Parliament for
consideration and approval before they could be implemented.
Charging orders:
3.86 There are two measures set out in the Bill: i) widened access to charging orders,
and ii) financial limitations. Neither measure would be implemented until such time as
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the Department of Trade and Industry (DTI) introduce regulated credit lending
provisions (see the Consumer Credit Act 1974). Implementation activity on the widened
access provisions should be minor. The financial limitations provision, however, would
require public consultation. Any supporting secondary legislation and operational
implementation details should take a maximum of 6 months to arrange, once all
consultation has concluded.
Attachment of Earnings – deductions at fixed rates:
3.87 Work to overcome any implementation issues has been considered by reference
to the DCA Attachment of Earnings Expert Panel, comprising representatives from
small business, employers organisations, creditor organisations, money advisors, and the
Judiciary. Based on the information considered by that Expert Panel, we consider that
a minimum of 18 months would be required from Royal Assent and the skeletal
secondary legislation before implementation can occur. All legislative and operational
provisions must be finalised nine months prior to the implementation date, to enable
software development for employers which would enable the system to be introduced
smoothly. We have also agreed that fixed deductions scheme would be introduced from
a convenient April date, whenever Council Tax earnings deduction uprating occurs. We
envisage developing regulations with further input from the Expert Panel.
Attachment of Earnings – finding the debtor’s employer:
3.88 We intend to work up any secondary legislation, a workable operational model,
that capture all types of AEO, agree codes of practice, guidance and training. It is
estimated that the earliest the above tasks could be completed is within 2 years of
Royal Assent.
Information Requests and Orders:
3.89 Our intention is to introduce information requests and orders, initially, between
the courts and the Department for Work and Pensions and Her Majesty’s Revenue and
Customs. The work required to make the process operational should take a minimum
of 2-3 years from Royal Assent. We would need to work up any secondary legislation,
a workable operational model, codes of practice, guidance and training. Our longer
term goal, to include credit reference agencies and the financial sector, would take
longer to deliver. We are not at present, able to quantify a potential implementation
date for sharing information with non-government departments.
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11.

POST IMPLEMENTATION REVIEW:

3.90 Our delivery plan involves securing primary legislation, developing and
implementing the secondary and operational mechanisms, and at the same time as the
operational mechanisms are being developed, putting in place any post implementation
review arrangements.
3.91 On the AEO fixed deductions scheme, the DCA would conduct monitoring with
organisations representing employers and more specifically payroll staff would be asked
for feedback. DCA would work with the DTI to monitor the effectiveness of the
changes for charging orders. We would review the evidence to decide whether there is a
need to bring in financial limits by way of secondary legislation.
3.92 We anticipate four main customer service benefits to be realised by the
implementation of the court-based enforcement proposals, which are:
•
•
•

•

Improvement of customers’ perception of services available to ensure effective
enforcement.
Speedier court processing, particularly with attachment of earnings orders.
Improved debt recovery for creditors with reduced scope for debtors to avoid
repayment, provided by a combination of the AEO, charging order and information
request or order proposals.
Improved safeguard for debtors against disproportionate pursuit of amounts owed
(the charging order proposals should assist with this element).

3.93 We shall evaluate the effectiveness of the above intended benefits post
implementation by a combination of methods. We shall use Her Majesty’s Court
Service’s National Statistical information published in Judicial Statistics, supported
by other operational statistical information. For information requests or orders and
the AEO (finding the debtor’s current employer) proposals, we shall consider any
information provided by other government departments. Working Groups will also
continue to form a key role in monitoring the impact of the new court based
enforcement changes. We may also consider questionnaires, if they are appropriate to
obtain qualitative or additional quantitative information which assists with the analysis
of the impact of our proposals.
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12.

PUBLIC SECTOR IMPACT TEST

3.94 The impact on the public sector would be experienced mainly by court staff,
enforcement agents, the Department for Work and Pensions and Her Majesty’s
Revenue and Customs. For example, it is staff at these Departments who would
operate the information requests or orders gateway. We anticipate that all of the
proposals should be absorbed within existing staffing levels. It is possible that a small
number of posts would be created to operate the information requests or orders or
AEO finding the debtor’s employer information gateway – though we expect the
numbers to be as low as single figures.

Cost

Benefit

Charging Orders – Option 1
Private Sector – None, though recovery of
debt may take longer in some cases or not
happen at all.

Private Sector – None.
Public Sector – None.

Public Sector – None.
Charging Orders – Option 2
Private Sector – None.

Private Sector – Not quantifiable, though
reforms should lead to more reliable payments.

Public Sector – Negligible costs.

Public Sector – None.
THIS IS THE RECOMMENDED OPTION

Attachment of Earning Orders – Deductions
at Fixed rates – Option 1
Private Sector – None.

Private Sector – None.
Public Sector – None.

Public Sector – None.
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Cost

Benefit

Attachment of Earning Orders – Deductions
at Fixed rates – Option 2
Private Sector – costs reduced by utilising the
same commercial software products to
implement the new system, when Council Tax
is uprated.

Private Sector – Not quantifiable, but fixed
tables would improve effectiveness.
Public Sector – None.
THIS IS THE RECOMMENDED
OPTION

Public Sector – Minor costs for training, new
forms and leaflets – estimated at up to
£250,000.
Attachment of Earning Orders – Finding the
current debtor’s employer – Option 1
Private Sector – None, though recovery of
debt may no occur if an order lapses.

Private Sector – None.
Public Sector – None.

Public Sector – None.
Attachment of Earning Orders – Finding the
debtor’s current employer – Option 2
Private Sector – None.

Private Sector – improved judgment debt
recovery in cases where an AEO can be
redirected.

Public Sector – set up costs of £500,000,
additional running costs £1.5m to be absorbed
within existing allocations and met by fees
charged from service users.

Public Sector – None financial – may lead to
improved confidence in the justice system.

Information request or orders – Option 1
Private Sector – None, though the benefits of
more effective enforcement would not be
gained.

Private Sector – None.

THIS IS THE RECOMMENDED OPTION

Public Sector – None.

Public Sector – None.
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Cost

Benefit

Information request or orders –
introduce – Option 2
Private Sector – None, implementation costs
for any extension to credit reference agencies or
financial institutions would be met by DCA
and recovered by fees from service users.

Private Sector – Not possible to quantify the
financial benefits for creditors, though the
process should lead to more judgment debts
recovered.
Public Sector – None.
THIS IS THE RECOMMENDED
OPTION

Public Sector – estimated set-up costs of
£1.5m, with additional running costs which
would be absorbed within existing allocations
and met by fees charged from service user of
£1.5-2m.

13. SUMMARY AND RECOMMENDATIONS
Total benefit per annum:
Economic, environmental,
social and administrative

Total cost per annum:
economic, environmental,
social and administrative

Charging Orders
Option 1 – To Do Nothing

Creditors would continue to
apply for charging orders as at
present

Erosion of confidence in the
justice system

Option 2 – Introduce change

By securing the debt, creditors
and debtors negotiate more
appropriate instalment
payments

We do not envisage any new
costs to be incurred by
creditors since the court
administered process would
still continue to be available,
though access to the initial
charging order would be
widened. Judgment debtors
should not incur any
additional costs over and
above those which would have
accrued previously.
THIS IS THE
RECOMMENDED
OPTION
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13. SUMMARY AND RECOMMENDATIONS
Total benefit per annum:
Economic, environmental,
social and administrative

Total cost per annum:
economic, environmental,
social and administrative

Attachment of Earnings Orders – Finding the debtor’s current employer
Option 1 – To Do Nothing

Setting up costs to DCA
would not be incurred

Cost of non-recovered debt
following the failure of an
AEO when a debtor changes
employment and does not
inform the court.

Option 2 – Introduce change

Private sector – improved
judgment debt recovery

Creditors would pay an
application fee which is
recoverable upon successful
enforcement. Initial
implementation costs for IntraGovernment Data Sharing
estimated at up to £500,000.

Public sector – improved
confidence in the justice
system

Further support funding over
subsequent 3 years estimated at
up to £1.5 million.
Recovery of running costs
would be achieved through the
application fee.
THIS IS THE
RECOMMENDED OPTION
Attachment of Earnings Orders – deductions at fixed rates
Option 1 – To Do Nothing

No additional implementation
costs as existing process would
continue

Those employers with
automated payroll systems
would not be required to
make changes

Option 2 – Introduce change

Private sector – not
quantifiable: should result in
improved effectiveness with
fixed tables

Public sector costs should be
limited to running new
software and training – our
initial estimate is a maximum
of £0.25 million.

Public sector – none

THIS IS THE
RECOMMENDED OPTION
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Total benefit per annum:
Economic, environmental,
social and administrative

Total cost per annum:
economic, environmental,
social and administrative

Information requests or orders
Option 1 – To Do Nothing

No additional regulatory
burdens or re-training costs

Creditors continue to suffer
significant losses on
unrecovered debts where
enforcement has failed through
lack of information

Option 2 – Introduce change

Net financial benefit to those
creditors who obtain new
information from the use of
the new process which leads to
successful enforcement

Creditors pay application
fee (£100-£200) which is
recoverable upon successful
enforcement. Initial
implementation costs for IntraGovernment Data Sharing up
to £1.5 million, further funding
support funding over
subsequent 3 years estimated
at £1.5-2 million.
When extended outside
Government to Credit
Reference Agencies or
financial sectors, additional
running costs of up to
£500,000 would be incurred.
Recovery of running costs
would be achieved through the
application fee, estimated to
be between £100-200.
THIS IS THE
RECOMMENDED OPTION
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IV. Administration Orders, Enforcement Restriction Orders and
Non-Court Based Debt Management Schemes – full RIA

1.

TITLE OF PROPOSAL

4.1
Administration Orders, Enforcement Restriction Orders and Non-Court Based
Debt Management Schemes.
2.

PURPOSE AND INTENDED EFFECT OF MEASURE

(i)

The objective:

4.2
Proposals in the Bill are intended in part to support the Government’s Action
Plan for Tackling Over-indebtedness published in July 2004 and its policies on tackling
social exclusion. The measures in the Bill covered by this RIA are intended to provide
more and better-targeted options for assisting those with multiple debts and the overindebted in England and Wales thus promoting social inclusion, while recognising the
economic needs of creditors to recover their debts.
(ii)

The background

4.3
Meeting credit commitments does not present problems for the vast majority of
people but repayments are often a problem for those with a large amount of debt or a
number of creditors. Research has shown that this is particularly true for those who
are socially excluded and living on a low income. It is people in this group that these
measures are intended to assist.
4.4
The Administration Order (AO) scheme, a re-payment plan originally designed
to help multiple debtors avoid imprisonment, is the only court-based scheme that
assists those that are over-indebted and those in multiple debt. The scheme helps to
organise their affairs and repay, at least in part, their creditors without the stress of
and additional costs incurred when enforcement action is taken.
4.5
The scheme is currently restricted to those with debts totalling no more than
£5,000, one of which must be a judgment debt, but has no statutory provision to
consider income or assets. Once an order is made creditors cannot enforce their debt
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without the court’s permission, providing debtors with respite from the stress of
enforcement action whilst paying their debts.
4.6
Other procedures governed by the Insolvency Act 1986 can provide the debtor
with relief from enforcement. Bankruptcy proceedings free the debtor from his debts
and ensure that such assets as there are (including any surplus income), are shared out
fairly amongst the creditors. Individual Voluntary Arrangements provide a way for the
debtor to come to a binding agreement with his creditors to pay some or all of his
debt, using either income, assets or a combination of both, over a specified time period.
The arrangement is supervised by an authorised insolvency practitioner (or in some
cases following bankruptcy, by the official receiver). Unlike the AO scheme, there is no
requirement for a judgment debt and no limit on the amount of debt that may be
included under either scheme.
4.7
Independent research commissioned by DCA helped identify three types of
debtors’ (i) ‘could pays’: (ii) ‘can’t pays’, and (iii) ‘won’t pays’. These groups are
separated by two underlying aspects (1) those with the ability to pay and (2) those
with the commitment to pay4. These are discussed below:
•

•
•

‘Could pay’ debtors are those with some income who are able to repay their debts
over time but may require help to negotiate repayments with their creditors. This
group includes those who may, due to a sudden change in circumstances, be unable
to meet all of their repayment commitments in the short-term. However, it also
includes those with debt problems caused by their own disorganisation or failure to
face up to their problems.
‘Can’t pays’ are identified as those debtors with every intention of paying their
debts but are unable to do so, as they have no or very low disposable income.
‘Won’t pays’ are those debtors who have a genuine dispute or who have the
means to repay their debts but choose not too.

4.8
The current AO scheme does not differentiate between these groups resulting in
the inclusion of a large number of debtors who fall into the “can’t pay” group, for
whom repayment schemes are generally recognised to be inappropriate. This makes the
scheme largely ineffective in meeting its objectives of providing help to many of those

4

Can’t Pay or Won’t Pay? A review of creditor and debtor approaches to the non-payment of bills
Nicola Dominy and Elaine Kempson – Personal Finance Research Centre February 2002
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in multiple debt and securing reasonable returns for creditors leading to increased costs
of operation of the scheme and creditor dissatisfaction.
(iii)

Rationale for government intervention

4.9
The Government’s Tackling Over-Indebtedness Annual Report for 2005 found
that a minority of the population is experiencing difficulty due to problem debt. For
example, 4% of the population above the age of 18 are in arrears for more than 3
months on either consumer credit or utility bills, and 5% of borrowers consider the
repayments to be a “heavy burden”.
4.10 Over recent years debt has changed considerably. Consumer borrowing has
drastically increased. For example, 25.7 million credit cards were issued in 1994 rising
to 55 million5 in 2001. In England and Wales 5.1 Million6 people have debts that
require over 40% of their income to service.
4.11 Costs to the credit industry of pursuing and recovering bad debts are high.
Bank of England figures suggest that UK resident banks wrote off £1,570 million of
credit lending to individuals (in 2003) and the banking and credit card industry is
estimated to spend £3.4 billion7 every year chasing, recovering and writing off debts.
4.12 The lack or ineffectiveness of state sponsored/supported remedies for the
minority who are in arrears or finding payment to be “a heavy burden” is a cause for
concern. This does not help the problems of social exclusion, promote inclusion or help
to reduce the burdens and cost to business of bad debt.
4.13 There are costs to the debtor in relation to both bankruptcy and Individual
Voluntary Arrangements (IVAs). In order to obtain a bankruptcy order, the debtor
must pay a deposit of £325 and court fees of £150 although in some circumstances the
fee can be remitted in part or in full.
4.14 There are also fees to be paid to the supervisor of an individual voluntary
arrangement. These vary depending on the size of the debtor’s contribution to the

5
6
7

Over-indebtedness in Britain: A report to the Department of Trade and Industry. Personal Finance
Research Centre, November 2002 (www.dti.gov.uk/ccp/topics1/overindebtedness)
Wealth & Portfolio Choice (2002) B& W Deliote
Action on Debt – Social Exclusion Unit of the Office of the Deputy Prime Minister – Business and
Debt. Taken from Evaluation of Money Advice Debtline pilot (Deloitte and Touche 2003) p 44.
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arrangement. These procedures may therefore be inappropriate for those people with
relatively low levels of debt who do not have the financial means to access them.
4.15 AOs are not widely used, almost certainly because the total amount of debt that
can be included in an order is limited to £5,000. The number of orders granted has
slowly decreased over the years from 8,720 in 1998 to 3,894 by 2003. In comparison the
latest figures show that bankruptcy orders continue to rise. In 2002 the total number of
bankruptcy petitions (debtor and creditor) issued was 22,682, an increase of 7% from
2001.
4.16 We believe that new or revised court-based schemes, not reliant on creditor
goodwill, are needed to address the issues faced by people who fall into the “could
pay” group and whose total unsecured debts are less than £15,000.
3.

CONSULTATION

4.17 The consultation paper ‘A Choice of Paths’ was published on 20 July 2004.
It invited comments on options to help deal with over-indebtedness and in particular
people with multiple debt. The consultation period closed on 20 October 2004. 91
responses were received. The majority of the responses came from the consumer credit
industry and debt advice sectors. Responses were also received from utility companies,
local councils, various trade associations, the Association for District Judges and the
Law Reform Committee.
4.18 Responses received were broadly supportive of the proposals to reform courtbased AO provisions and the introduction of an Enforcement Restriction Order and
have been used to further develop the options discussed later in this paper.
4.

OPTIONS

4.19 Over the course of this review various options, including the implementation
of Section 13 of the Courts and Legal Services Act 1990 as it stood, have been
considered to provide assistance to the ‘can’t pay’ and ‘could pay’ groups ’ identified
earlier in this paper.
4.20 We believe that the proposals in the Bill would provide the assistance debtors
need because they specify the type of debt that can be included. They also include the
practical elements of Section 13 and allow assistance to be targeted more specifically to
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the different groups. The proposals also take account of creditors’ desire to recover
their debt. The options for assisting the “can’t and could pay” groups are discussed
below.
Option 1 – Do Nothing
4.21 The AO scheme would remain the same and the current conditions of entry
would remain. This would continue to fail to differentiate between different types of
debtors treating them all the same regardless of whether they can afford to pay their
debts. As such, ‘can’t pay’ debtors would continue to be included in the scheme
hence detracting from its overall performance and attracting criticism from creditors.
Additionally, it is generally agreed that in the current climate the £5,000 debt limit is
artificially low and restricts entry to the scheme for a significant number of debtors
leaving their only options as IVAs or bankruptcy.
THE ‘CAN’T PAY’ GROUP
Option 2– Court- Based Debt Relief
4.22 The introduction of a court-based debt relief order that would release debtors
from their debts (i.e. they would be written off) after 12 months unless a creditor had
evidence of non-declared assets. In these circumstances the order would be revoked and
creditors would be free to recover their debts in any way that they wished. A total debt
limit of £10 – £15,000, more in line with current indebtedness profiles, would be set
and debtors would be charged a fee to enter this scheme. Unlike bankruptcy, a deposit
would not be needed as there would not be an investigation of their means or conduct
and no realisation of assets. The normal rules covering remission of fees would also
apply in hardship cases or where the debtor is in receipt of benefits.
Option 3– Debt Relief Order (DRO)
4.23 This option would be operated by the Insolvency Service (INSS) and utilise
existing experience in this area. (See the separate RIA below produced by the
Insolvency Service.) The non-court based debt relief order would be available to
individuals who meet certain criteria as regards levels of assets, income and debts. The
official receiver would make an order administratively that would provide relief from
enforcement of the debts which would then be discharged after one year. The debtor
would need to pay an up front fee to cover the costs of administration but it would be
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significantly less than the deposit required for bankruptcy (currently £325). This option
would offer support for those ‘can’t pays’ who cannot afford the bankruptcy deposit
and who often inappropriately enter the AO scheme despite being unable to maintain
regular payments to their creditors.
THE ‘COULD PAY’ GROUP
Option 4 – Enforcement Restriction
4.24 Research has shown the main benefit of the current AO scheme is respite from
enforcement. This option would put this benefit on a more formal footing.
4.25 The power to introduce an ERO was included in Section 13 of the Courts and
Legal Service Act 1990 but this has never been enacted. In the case of the ERO
potential problems included no definition of debts that could be included, no time
limits and possibly most damaging, no entry criteria. All of these issues have been
addressed in these proposals.
4.26 The revised ERO scheme would target those in the ‘could pay’ group who have
a temporary change in their circumstances and may be on the verge of becoming ‘can’t
pays’ if orders are enforced. This group would benefit from the same temporary
enforcement relief that is available via IVAs, where creditors are willing to enter into
them, or time orders8 but these need to be done on an individual basis. The aim of the
ERO is to formalise this process and to make the order all encompassing.
4.27 Under the proposed scheme the court would have to be satisfied that the debtor
had experienced a sudden unforeseeable short-term deterioration in his financial
circumstances and that there were realistic prospects for improvement within a
relatively short period.
4.28 An order could be made for any period up to the maximum (12 months). Where
the term of the order is less than the maximum it would be open for the debtor to
apply for an extension (up to the maximum). However, there would need to be
evidence that the conditions relied on in the original application were continuing.

8

For more information see paragraph 5.75 The Consumer Credit Market in the 21st Century -White
Paper December 2003
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4.29 An ERO would include all consumer debts (including those debts not yet in the
court system). Debtors with debts incurred in the course of a business or with mixed
business and consumer debt would not be eligible for the scheme because to date it has
been the Government’s policy to treat the issues of consumer and business indebtedness
as separate issues. This is due to the availability of other assistance for dealing with
business debt and the need to keep the costs business borrowing down.
4.30 Creditors would have the right to object to an order being made if they felt that
the reasons put forward by the debtor were unrealistic or that they were being
disadvantaged but would be restricted from taking any action to recover their debt
once the order was made. They would, however, be able to apply for the order to be
revoked if:
•
•
•
•

there was non-compliance with the order;
the debtor gave false information;
there was no realistic prospect of improvement in the debtor’s circumstances; or
it would for any other reason not be fair and equitable for the order to remain in
force.

4.31 During the life of an order the debtor would have a duty to notify the court of
the disposal of assets in excess of a set value. Both the assets and the value would be
defined in regulations.
4.32 If an ERO were successful the debtor would be in a position to start repaying
their debts in line with their original commitments at its conclusion. However, if their
circumstances did not change significantly it would be up to them to consider other
ways of paying their debts or seeking other relief whilst creditors would be free to take
appropriate enforcement.
Option 5 – Reform the court based administration order scheme
4.33 As discussed earlier in this paper, the AO scheme does not meet the needs of
the ‘can’t pay’ group and, because of the current total debt threshold (£5,000), is of
little assistance to the majority in the “could pay” group.
4.34 The debt ceiling is unrealistic in the current climate and means that generally
these orders cater for those with very little, if any, disposable income who have a
number of small value debts. Due to these factors repayment rates set by the court are
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normally quite low (the current average is around £29 per month). Orders are therefore
currently unsuccessful in delivering reasonable repayment rates and attract criticism
from creditors.
4.35 We believe that the existing scheme needs to be revised and replaced with a
more effective service addressing all the existing problems. We believe that restricting
access to ‘could pay’ debtors who have only consumer debts, raising the threshold of
debt that could be included in an order, and fixing a maximum term would provide a
viable alternative to bankruptcy/IVAs for the long-term assistance of a debtor group
who are not currently adequately catered for.
4.36 The proposals for updating information about a debtor’s means would ensure
the highest possible returns for creditors whilst ensuring that repayment terms reflected
the maximum that a debtor could affordably pay. This would also reduce creditors’
costs in monitoring and enforcing judgments.
4.37 Automatic revocation on non-compliance would make it clear to debtors that
they must commit to the scheme and ensure that creditors are not delayed in taking
further action when necessary. Making composition available only at the end of an
order, subject to compliance, would provide a visible incentive for the debtor to
maintain repayments. It would also save the time and cost of arranging review
hearings.
Option 6 – Non-court based debt management schemes
4.38 A number of organisations already operate long-term debt management plans. A
further option would therefore be to stop court involvement in this area and rely solely
on these outside schemes. We believe that because creditor participation is voluntary
this approach would not meet the objective of providing assistance for multiple debtors
and the over-indebted and would therefore not promote social inclusion.
4.39 The results of consultation showed that the advice sector generally were
unhappy with the suggestion that there would be no court involvement while creditors
were not prepared to accept any form of compulsion to participate in schemes or to
have composition of their debts without the involvement of the court.
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Option 7 – Debt management schemes delivered by approved operators
4.40 A further option, in view of the comments received about non-court based
schemes, would be for the Lord Chancellor to approve/licence operators of schemes
that would then be able to offer compulsion to participate and composition. Schemes
currently operating without these conditions would be allowed to continue to do so.
4.41 Under this proposal there would also be the ability for disputes to be resolved
by the court, thus alleviating a lot of the concerns expressed by both the advice and
business sectors.
5.

COSTS AND BENEFITS

(i)

Sectors and groups affected

4.42 The banking and credit sector, businesses offering credit terms and service
providers, including utilities, would be affected, since any of these businesses can incur
bad debts. However, the proposed improvements to the AO scheme should result in
creditors receiving a better return than under the current scheme. Additionally the
proposed measures may help to encourage more responsible lending.
4.43 The ERO would help those in temporary difficulties by providing time, free
from the stress of enforcement, to recover sufficiently to meet their original
commitments. The revised AO scheme would help those seeking to rehabilitate
themselves by allowing a higher amount of debt to be included in the order and
restricting enforcement whilst payments are being maintained.
4.44 The 2002 survey of AOs and bankruptcy orders undertaken by DCA revealed
the following characteristics of those using the current AO scheme and those involved
in bankruptcy:
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Characteristics

Administration order

Bankruptcy order

Gender:
Male
Female

35%
65%

68%
32%

Employment Status:
Unemployed
Employed
Not Known

71%
29%

38%
53%
9%

Average debt:

£3,000

£37,028 (unsecured)
£14,165 (secured)

Most common types of debt

1)
2)
3)
4)
5)

1)
2)
3)
4)
5)

Bank
Finance company
Catalogue
Retail/store card
Utility

Bank
Credit card
Finance company
Retail/store card
Utility

Social Impacts
4.45 We currently have no data linking any court-based debt recovery action to
specific social groups or information about ethnicity. In the majority of cases debtors
do not engage even after court action has been started and simply allow judgment to
be obtained by default.
4.46 However, we intend to include questions about ethnicity on a revised AO
application form and in the ERO application process to allow this to be monitored in
the future. The requirement to provide accurate financial data in a generally accepted
format (similar to the Common Financial Statement used by advice agencies and large
parts of the credit industry) would assist in providing information about social groups
affected.
Other Sectors
4.47 The proposals would also impact on the advice sector. There would be a limited
training need to ensure that advisors were aware of the new procedures and had the
knowledge to advise on a particular course. Additionally the need for debtors to
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produce statements of means on an ongoing basis would be likely to result in more
people seeking advice. However, the work involved would not differ significantly from
that involved currently when advising debtors e.g. about IVAs or negotiating voluntary
moratoria. In addition the long-term nature of the proposals could reduce workload in
total with reduced need to advise about ongoing problems that have arisen in
individual cases.
4.48 There could be minor savings for charities. A survey undertaken by the
Insolvency Service indicates that in March 2004, 2.6% of those presenting their own
petition for bankruptcy obtained the deposit from a charity. On 2004 figures this
equates to about £114,000 (based on the deposit being £250 at the time). The deposit
went up to £310 in April 2004 and then to £325 in April 2006. Even assuming that all
of those whose total debts were under £15,000 applied for AOs (26%) rather than a
bankruptcy order and all received the deposit from a charity this would only produce
a saving of £29,640.
4.49 There might also be an impact on the NHS as there are links between the
consequences of debt-related stress and illness leading to lost working days and the
need for health care provision. Although these proposals are aimed at a small portion
of the population who have debt problems, they may go some way to alleviating these
problems for some. However, detailed figures are not available.
(ii)

Benefits

4.50 There are various social and economic impacts of these proposals. The social
impacts are intended to help low-income groups, and the financial rehabilitation of
debtors. The impacts to the economy are to address the issue of debt and
responsible lending.
4.51 There are no environmental impacts of these proposals. The proposals could be
a major boost to utility companies, particularly water companies, as they do not have
the option to discontinue domestic supplies. Ofwat data suggests that for the year
2003/04 water companies wrote off £93 million and spent a further £58 million
on outstanding revenue collection.
4.52 The proposals would also make it easier for creditors to identify those “playing
the system”, the “won’t pays”, and better target their resources to recover these debts.
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Option 1 – Do Nothing
4.53 Although it would be a cost neutral option for the State, this option would not
deliver any perceivable benefits to either debtors or creditors. Without any changes to
the AO scheme the cost of the scheme and the profile of the existing client group are
unlikely to change. Low-income debtors would continue to be disproportionately
affected as there would be no effective remedy for ‘can’t pay’ debtors and those in
multiple debt.
THE ‘CAN’T PAY’ GROUP
Option 2 – Court-Based Debt Relief
4.54 This option would provide debt relief targeted specifically at those debtors who
are often the most vulnerable and socially excluded, providing them with the chance for
financial rehabilitation. This would be achieved by releasing them from their debts
giving them a chance for a “fresh start” albeit with the possibility that they would have
difficulty obtaining credit due to their history.
4.55 It would include those debtors who cannot afford to enter bankruptcy of their
own choice because of the £325 petition deposit and targets service provision to the
‘can’t pay’ client group, the largest group in the current AO.
4.56 This option may reduce the number of people entering bankruptcy and would
potentially be open to abuse as Her Majesty’s Courts Service (HMCS) would not have
the necessary expertise to investigate alleged misconduct, so creditors could experience
more debts being written off.
4.57 There may be a negative impact on the credit industry initially as more debts
would be written off but this should have positive benefits in encouraging more
responsible lending in the longer-term.
4.58 A small fee would be payable to cover administration costs. This should be
manageable for debtors but the normal rules on fee exemption and remission would
apply in any event. There would however be significant costs to the State through the
HMCS start up costs for introducing a new scheme as well as associated IT and
training costs.
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4.59 Of the 75 replies to the consultation, 75% agreed that repayment schemes are
not appropriate for the “can’t pay” group and that a form of debt relief was needed.
It was also clear however that there was general agreement that the administration of a
debt relief scheme was not an appropriate role for the court.
4.60 Due to the costs involved and the fact that the INSS is seeking to use its
expertise to introduce a Debt Relief Order scheme (the subject of a separate RIA) this
option has been rejected.
Option 3 –Non- Court Based Debt Relief Order (DRO) Scheme
4.61 This option has all of the benefits of the court-based scheme but there would be
lower start up costs for this option as the INSS would not need extensive staff training
as the scheme would draw on existing expertise. The INSS has consulted on this
proposal and is seeking to take it forward in the Tribunals, Courts and Enforcement
Bill. The details are covered by the separate RIA specific to the proposal.
THE ‘COULD PAY’ GROUP
Option 4 – Enforcement Restriction Order
4.62 This option could impact particularly on small businesses and individual
creditors as it looks to provide time for a debtor’s circumstances to change. However
the scheme’s aims are to enable all commitments to be met and safeguards all nonsecured creditors from the actions of other, more aggressive creditors which would
benefit all.
4.63 It would provide those in the ‘could pay’ group, who encounter short-term
difficulties, with formal enforcement relief. It would allow debtors a stay of
proceedings and provide an opportunity for them to meet their commitments when
their circumstances change, improving creditor recovery rates although over a longer
period than creditors may have envisaged.
4.64 If the anticipated change of circumstances does not occur during the life of
the order creditors would then be free to enforce their debt using existing procedures.
The effect being that creditors lose time but their chances of recovering their debt
increases.
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4.65 This option fits in strategically with the primary role of the courts as a dispute
resolution forum of last resort and allows ‘could pay’ debtors short-term respite from
enforcement, which may otherwise tip them into the ‘can’t pay’ group.
4.66 Creditors’ concerns about disposal of assets would be addressed by making it
necessary to include assets in the Statement of Means and by placing a duty on the
debtor to notify the court of changes to circumstances or disposal of assets above an
amount to be defined in regulations. Where this duty is not complied with the court
would have the power to revoke the order and/or fine or imprison the debtor.
Option 5 – Reform the court based administration order scheme
4.67 This option would be beneficial in reducing the cost burden of the current AO
scheme on other court users and the taxpayer. It would also provide additional options
and support for those with debts in excess of £5,000 and therefore help to alleviate the
problems of social exclusion.
4.68 It would refine and improve the current scheme. By increasing the current debt
ceiling it would provide assistance to those in the ‘can pay’ group whose debts are over
£5,000 and for whom options are currently limited to IVAs or bankruptcy.
4.69 The proposals would benefit debtors by ensuring that the order only exists
for a relatively short fixed term and that only those who are seeking to rehabilitate
themselves and have the means to do so would be included in the scheme.
4.70 The proposed system would however place a new onus on the debtor to “buy
in” to the scheme by ensuring that composition could only occur at the end of the
order’s life and upon the debtor’s compliance with its terms throughout. This would
be a new incentive. Debtors would also be expected to supply more comprehensive
information about their financial position than they do at present and to update this
information regularly, probably half-yearly, to ensure that the order remains as
appropriate, for both debtors and creditors, as possible throughout its life.
4.71 Debtors would also face the prospect of the order being dismissed if two
payments were missed without good reason, or if they fail to comply with certain other
aspects of the order. In these circumstances they would be unable to apply for a
further order within 12 months leaving creditors free to recover/enforce their debt. This
is a further incentive to comply.
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4.72 This would also assist in keeping the operating costs of the scheme and
creditors’ costs at as low a level as possible. The current need to arrange review
hearings, where creditors’ representations are considered, before an order is revoked are
both time consuming and costly.
4.73 Creditors would also benefit in that they would be more likely to see a greater
return against their debt than they do at present due to ensuring that only the ‘can
pay’ group are included and from the incentives for debtor compliance that are built
into the scheme. They would have more comprehensive financial information about the
debtor when an application is made, allowing them to consider their position in regard
to the order more fully and receive regular updates. They would not need to monitor
the orders performance or attend as many hearings as orders would automatically cease
in certain circumstances on non-compliance or be varied to take account of changing
circumstances.
4.74 This proposal could also lead to a reduction in the number of bankruptcies.
Indications are that up to 26% of debtors bankruptcy petitions involve debts totalling
less than £15,000.
Option 6 – Non-court based debt management schemes
4.75 Non-court based schemes are currently being operated by both the advice and
private sectors but rely on creditor agreement. The costs of the schemes are met by
either creditors or debtors depending on the scheme. We accept that there is a place for
these “independent” schemes, perhaps to provide assistance for those who cannot enter
court-based schemes due to the level of debt being too high or there being insufficient
surplus income but still have the desire to repay their debts.
4.76 The lack of support from either the advice or business sectors during
consultation has led to the conclusion that court involvement in this area should not
be discontinued in favour of simply strengthening non-court based schemes to include
compulsion and composition.
Option 7 – Debt management schemes delivered by approved operators
4.77 A further option, in view of the comments received about non-court based
schemes, would be the introduction of a procedure where operators of schemes,
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offering compulsion to participate and composition, would be approved/authorised
by the Lord Chancellor.
4.78 Under this proposal there would also be the ability for disputes to be resolved
by the court, thus alleviating a lot of the concerns expressed by both the advice and
business sectors. We believe that there may be some merit to this approach but would
need to consider it in more detail to establish a need and to detail the schemes
operation. Consequently, the Bill includes an enabling power to allow the Lord
Chancellor to instigate such schemes in the future if they prove both necessary and
appropriate. However, a further round of public consultation would be undertaken and
a RIA specific to the proposals would be produced before the Lord Chancellor would
exercise this power.
(iii) Costs
General
4.79 Overall the costs of the proposals, as opposed to the effect of having debts
written off generally or as a result of bankruptcy or under the Debt Relief Order
(DRO) scheme, are likely to be small to businesses that undertake thorough credit
referencing and encourage early engagement between themselves and debtors.
4.80 Costs would be higher for those businesses that do not routinely engage with
debtors or check credit ratings. This would be particularly true of small businesses and
individual creditors who are unlikely to have the time, experience or expertise to either
engage debtors or undertake credit referencing. Improving access to information held
on the Register of Judgments, Orders and Fines to assist in these circumstances is being
taken forward by HMCS under a different project.
4.81 However, all businesses are likely to benefit from the introduction of these
proposals as they are designed to assist and encourage the “buy in” of those debtors
who are seeking to rehabilitate themselves. This would increase returns to creditors,
perhaps in the medium to long rather than the short-term, and reduce their costs by
ensuring better compliance and therefore less abortive enforcement.
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Option 1 – Do Nothing
4.82 This option would not increase costs to any of the sectors involved as it retains
the current system.
THE ‘CAN’T PAY’ GROUP
Option 2 – Court-Based Debt Relief
4.83 As mentioned in the benefits section of this assessment, this option has been
rejected because of the costs involved to HMCS in training and IT in favour of the
INSS proposal to introduce and administer a non-court based DRO scheme (see
below).
Option 3 – Non- Court Based Debt Relief Order Scheme
4.84 This option is being taken forward by the INSS and is the subject of a separate
RIA.
THE ‘COULD PAY’ GROUP
Option 4 – Enforcement Restriction Order
4.85 We are unable to estimate the numbers that would use this new form of relief
and assistance because of the strict entry criteria and there being no upper limit on the
level of debt. It is not possible to forecast how many people in debt:
•
•
•

would experience a major detrimental change to their circumstances in any year;
would meet the need to be able to show realistic prospects of improvement within a
relatively short period; or
would choose to seek this assistance.

4.86 However, due to the deliberately stringent entry criteria, designed to stop misuse
of the scheme, recognising the other options available to those who encounter problems
over a longer period and the fact that anyone with a business debt is to be excluded,
we anticipate a very small amount of applications.
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4.87 There would be some limited start up costs for HMCS for the introduction of
this new form of relief and assistance but these would be met from within existing
provision. Applications for EROs would attract a fee set at a level to ensure that
ongoing costs of the scheme would be met.
4.88 We estimate the cost of the introduction of the scheme to be similar to the
average unit cost of dealing with an application for an AO but we anticipate that
hearings would take longer because of the potentially higher sums involved and the
short-term nature of orders.
4.89 However, hearings will only be arranged where they are specifically requested by
creditors wishing to object to an order after viewing and considering the evidence
provided by the debtor, or debtors seeking to vary the terms of an order.
Set up costs
Training
4.90 HMCS would need to meet the costs of developing and delivering training.
The costs for developing training, the only new cost, for the ERO and the revised
AO scheme, are assessed at £2,250. These would be met from existing provision.
4.91 Staff training would be delivered by expanding current AO training course and
would therefore not attract further displacement costs for delegates. Advice workers
already routinely negotiate with creditors to seek agreement on voluntary moratoria
on enforcement. Therefore, we do not expect that there would be any significant
additional training requirements for that sector.
Information technology
4.92 Current IT systems would need to be updated to deal with this new function.
From experience of other similar changes to systems we anticipate a cost of around
£150,000 which could be met from existing provision.
Publicity/Information
4.93 The scheme would need to be publicised and explanatory leaflets would need to
be produced. We anticipate that the costs of printing, translation and distribution of

99

Tribunals, Courts and Enforcement Bill:
Regulatory Impact Assessments

100,000 leaflets to be in the region of £40,000. Again these costs would be met from
existing provision.
Ongoing administration costs
4.94 The processes and procedures for the ERO would be identical to those for the
current AO scheme except that there would be no requirement to deal with
miscellaneous applications from the debtor or any need to deal with payments/
dividends. We have therefore used the AO Process Model to assess staff costs,
including overheads at £40.70 per application.
4.95 However, this process differs from that of the AO when considering judicial
involvement, in that an application would immediately be referred to a Judge to
consider. Although this takes place without the parties present, it is fair to assume that
a reasonable amount of time would be required because of the amount of information
that needs to be considered.
4.96 As mentioned above, hearings will only be arranged on request but it can be
assumed that in view of the potentially higher sums involved and the information
available, these are likely to attract more attention from creditors with more either
attending or giving there views in writing leading to longer hearings than those to
consider AO applications. The table below considers these factors using a standard cost
of £1.94 per minute (inclusive of overheads) for hearings, derived from the AO process
model.

Full Hearing

Cost per Minute 10

30

45

60

1.94

38.80

58.20

77.60

19.40

4.97 Using the worst case scenario this shows that the total cost for judicial
involvement could be as high as £77.60. Adding staff costs of £40.70 indicates that the
fee for dealing with these applications needs to be around £118.30 but this would be
reviewed as a part of the ongoing fee review process and post implementation
evaluation exercise.
4.98 As mentioned earlier, it is not possible to predict accurately the numbers who
would seek to use this scheme, or the numbers of applications that would result in
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hearings, but the following table gives an indication of total costs and fee income that
would be received using a range of numbers for applications.

Application
Numbers

500
£

Staff Cost
Judicial Cost
Total
Fee Income
Costs per Case

1,000
£

20,350
38,800
59,150
60,000
118.30

1,500
£

40,700
77,600
118,300
120,000
118.30

2,000
£

61,500
116,400
177,450
180,000
118.30

2,500
£

81,400
155,200
236,600
240,000
118.30

101,750
194,000
295,750
300,000
118.30

Costs to Creditors
4.99 Again it is only possible to give indicative costs because of uncertainty about the
number of applications that would be received, the level and pay rates of staff dealing
with them and whether creditors would prefer to give written views or to attend
hearings. The fact that not all applications would in effect be “new business” (i.e. some
may seek to take this option rather than pursue other forms of relief) further clouds
the picture.
4.100 We do not envisage that dealing with these applications would require
additional training for staff within the credit industry nor take a great deal of time as
they are well versed in scrutinising Statements of Means.
4.101 There could be an increased cost to business for considering proposals and/or
attendance at hearings but this might be offset by reductions in the number of general
applications to the court, bankruptcies and IVA proposals needing to be considered.
4.102 For these purposes we have assumed a maximum hourly staff cost rate,
including overheads, of £50. It is also possible that some organisations would want the
views of their legal team in some cases. Assuming this is the case we would anticipate
costs of around £100 per hour. There would also be advocates costs for either
attending hearings, which we assess to be £250 per hour inclusive of expenses, or in
putting their views in writing which we assess to be £100 inclusive of overheads.
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4.103 Addressing the “worst case scenario”, we assume an average of one hour per
application of staff time plus 30 minutes of legal oversight, a total of £100 based on
the figures above. A further £150 would need to be added per case if representation is
to be made in writing making a total of £250 per case.
4.104 Where there is attendance at a hearing we believe that an average of 4 hours is
warranted to cover travelling and delays, a total of £1,000 giving a total for dealing
with a case in this way of £1,100 per case.
4.105 The table below details these assumptions against possible workload based on a
range of between 10 and 50 applications per week (nationally) or roughly between 2
and 10 applications per annum per court.

Attendance in
Writing

500
£

25%
50%
75%
100%

1,000
£

31.250
62,500
93,750
125,000

1,500
£

62,500
125,000
187,500
250,000

2,000
£

2,500
£

93,750
187,500
281,250
375,000

125,000
250,000
375,000
500,000

156,250
312,500
468,750
625,000

275,000
412,500
550,000
825,000
825,000 1,237,500
1,100,000 1,650,000

550,000
1,100,000
1,650,000
2,200,000

687,500
1,375,000
2,062,500
2,750,000

Attendance By
Advocate
25%
50%
75%
100%

137,500
275,000
412,500
550,000

4.106 These costs can only be indicative and must, however, be balanced against
current creditor expenditure in trying to recover debt (£3.4 billion), the amount of debt
written off, the potential raised returns and the fact that creditors already incur at least
some of these costs in negotiating with debtors and or advisors about proposed
voluntary moratoria.
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Option 5 – Reform the court based administration order scheme
4.107 Throughout this section the current figure for the number of orders made
(3,894) has been rounded up to 4,000 for ease. A sample of 550 AOs in 2001 showed
that 71% of debtors were recorded as unemployed and receiving state benefits. Lack of
disposable income within the 71% unemployed included in the AO scheme means that
the majority probably should not be included in the scheme; they are likely to fall into
the “can’t pay” group for whom repayment schemes are inappropriate.
4.108 Even assuming that only 50% of those currently applying for orders would be
ineligible because of lack of surplus income would see the current figure reduced to
2,000 orders per year. The latest figures show that 18,000 debtors issued petitions for
bankruptcy but, as mentioned earlier, as many as 26% of these petitions may have been
for less than £15,000, the current proposed limit for this scheme. Assuming that 25% of
these meet the other requirements to enter this scheme, and that these debtors choose
to do so, there would be an increase of 4,500 orders.
4.109 Additionally we could expect a rise in the number of orders generally due to the
increased limit of debt that can be included. This would rise from £5,000 to £15,000, an
increase of 300%. Applying this to the current figures for those eligible to enter the
scheme would see the number of orders rise to 6,000. A total of 10,500 when all those
who would no longer need to take the bankruptcy option are included. This figure has
been used as the baseline for the ranges used within this section.
Set up costs
Training
4.110 There would be no additional training costs for HMCS other than to revise the
current training brief. The costs for this (and for producing a brief to cover the ERO)
are anticipated to be £2,250 and would be met from existing provision.
4.111 As with EROs, we do not anticipate any significant additional training costs in
view of the experience of debt advisors generally in negotiating with creditors and
preparing documents for use by the court.
Information technology
4.112 There are no additional IT costs. Current systems would continue to operate
without the need for them to be updated.
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Publicity/Information
4.113 The scheme would need to be publicised and explanatory leaflets would need to
be produced. We anticipate that the costs of printing, translation and distribution of
100,000 leaflets to be in the region of £40,000. Again these costs would be met from
existing provision.
Ongoing administration costs
4.114 HMCS cost of operating the current scheme is £290 per order (unit cost) and
should be met from the administration fee, currently 10% (of total debt included in the
order) which is collected from payments made by debtors. However, if an order is
refused, no payments are made and therefore HMCS costs of dealing with the
application and hearing are not recovered.
4.115 Additionally, the poor success rate of the current scheme (19% of orders are
fully paid, a further 66% receive some payments and 15% receive no payments at all)
means that the scheme costs HMCS around £500,000 per annum to operate.
4.116 Under the revised scheme, we anticipate a rise in the costs of dealing with the
application (pre-order costs) due to increased creditor involvement in hearings. The
likelihood is that more creditors would want to be heard due to the increased debt
ceiling. However, this would be offset by reductions in the following areas:
•
•
•

the number of dividends declared (under the proposed scheme there would be a
maximum of 10 on a 5 year order);
there would be no ability to apply for a revoked order to be reinstated; and
the number of applications for debts to be added would be reduced.

4.117 This would mean a reduction in the overall unit cost to £175, allowing HMCS
to recover its costs and providing potential to reduce the administration fee from the
current level of 10%, perhaps to a sliding scale based on the number of debts to be
included in the order. This benefits both debtors and creditors by ensuring that a
higher percentage of payments made are used to help clear debts rather than meeting
the court costs.
Costs to Creditors
4.118 There would be little in increased costs to creditors as this option would simply
revise a current scheme in which creditors already play a full part. We believe that it is
likely that creditors would be eager to have their views heard because of the higher
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levels of debt that would be included in the new scheme. This would give rise to
increases in costs but these would be substantially less that those described in the ERO
section of this paper.
4.119 Balancing this increase there would be the potential for a substantial rise in
creditors’ returns. At present the average repayment rate is around £29 per month and
the average amount recovered is in the region of £440. This represents 18.33% based on
the average debt included in an order (c. £2,400) and only 8.8% of the maximum
(£5,000) that could be included in an order.
4.120 The intention to restrict entry to those who have sufficient disposable income
would ensure that far greater returns are achieved. The table below illustrates the
amounts that would be recovered from various payment rates assuming a total debt of
£15,000 in each case.

Rate per Month

£50

£100

£150

£200

£250

£300

3

£1,800
(12%)

£3,600
(24%)

£5,400
(36%)

£7,200
(48%)

£9,000
(60%)

£10,800
(72%)

4

£2,400
(16%)

£4,800
(32%)

£7,200
(48%)

£9,600
(64%)

£12,000
(80%)

£14,400
(96%)

5

£3,000
(20%)

£6,000
(40%)

£9,000
(60%)

£12,000
(80%)

£15,000
(100%)

£18,000
(120%)

Years

Option 6 – Non-court based debt management schemes
4.121 Non-court based schemes are currently being operated by both the advice and
private sectors but it is not possible at this stage to assess what costs would be incurred
if these schemes were to take the place of the court based scheme or to say who would
meet them. Debtors meet the costs of some current schemes while the creditors meet
the costs of others.
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Option 7 – Debt management schemes delivered by approved operators
4.122 This option would need to be much more defined before any assessment of costs
could be made. As mentioned in the benefits section of this paper we believe that there
may be some merit to this approach but would need to consider it in more detail to
establish a need and to detail the schemes operation.
4.123 This would be achieved by a further round of public consultation and
development of a RIA specific to the proposals. This would be produced before the
Lord Chancellor would exercise this power.
6. COMPENSATORY/SIMPLIFICATION MEASURES
4.124 The proposals would not increase the regulatory burden on businesses. Although
the ERO procedure would revise existing legislation it would also introduce parameters
for the scheme to operate in. The limited increased impact on business would be more
than balanced by the introduction of the parameters and a reduction in the amount of
work currently undertaken in other areas e.g. considering IVA proposals and dealing
with applications for suspension of enforcement, variation of orders or in bankruptcy
proceedings.
4.125 The greater range of more appropriate and targeted options for debt recovery
would also more than compensate business for the need to become familiar with the
new procedure.
7. SMALL FIRMS IMPACT TEST
4.126 The Small Business Service (SBS) indicated that they would be unhappy if
commercial debts were to be included in either the ERO or the AO schemes. The SBS
pointed out that to date it has been the Government’s policy to treat the issues of
consumer and business indebtedness as separate issues. The Consumer Credit Act 1974
currently provides the self-employed with some protection where the debt is less than
£25,000. Their view was that any attempts to introduce consumer protections to
business lending could affect the price of that debt and its availability. Businesses need
to access appropriate finance that is not made more expensive or difficult to obtain
because of inappropriate levels of protection if they were to thrive in a competitive
environment. These views were supported by the Finance and Leasing Association and
the Association of District Judges.
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4.127 As a result of the comments and the potential impact of the original proposals
debtors with commercial debts have been specifically excluded from both schemes.
8. COMPETITION ASSESSMENT
4.128 Completion of the competition assessment does not lead us to conclude that
there would be any significant competition issues raised as a result of these proposals.
The administration of DRO scheme would be undertaken only by the INSS. The effect
of these proposals on the business sector and a competition assessment are set out in a
separate Regulatory Impact Assessment. The operation of the ERO is purely courtbased. Some firms offer services where they reach agreements with creditors on behalf
of clients but none of these can guarantee that enforcement action is not taken.
4.129 The AO scheme is a court-based scheme. Similar schemes are currently operated
by the advice and private sectors but these schemes cannot ensure creditor compliance,
they cannot make reluctant creditors enter schemes and they cannot offer composition
of debts without creditor agreement.
4.130 Debt recovery problems are not limited to any particular section of the market
but there may be higher costs for firms who traditionally lend to those with poor credit
records. These proposals should encourage more responsible lending.
4.131 The proposals would not lead to higher set-up or ongoing costs for new firms
compared to existing firms nor would they restrict the ability of firms to choose the
range of the products that they offer.
4.132 The payment system of the proposed re-structured AO scheme could be put out
to a private service provider in order to improve the range of options available.
However delivery of the service would be put out to tender on a fair basis.
9. ENFORCEMENT, SANCTIONS AND MONITORING
4.133 Court based options would continue to be delivered and enforced by HMCS.
Particular emphasis would be placed on monitoring creditors’ behaviour once orders
have been made. There is evidence of creditors continuing to illegally contact debtors
after AOs have been made to “demand” payment. This should not be necessary under
the new scheme as non-payment is a ground for having an AO (and an ERO where
there is a payment provision) revoked.
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4.134 Should it become necessary in the future to authorise external providers to run
the AO or similar schemes, mechanisms would be developed to ensure that compliance
monitoring and enforcement would be undertaken by HMCS or other bodies
authorised by the Lord Chancellor. However, these issues would be addressed in a
further dedicated RIA if that proves necessary.
10. IMPLEMENTATION AND DELIVERY PLAN
4.135 These proposals do not introduce new schemes. Instead they fine tune existing
schemes to make them more accessible for debtors and practical for creditors. As such
there is no need for these schemes to be “launched” in the traditional sense.
4.136 We anticipate that it would take about one year for the passage of the Bill and
that we would need a further year from Royal Assent to implementation. This period
would allow sufficient time for amendments to be made to HMCS IT systems, for
forms and information leaflets to be produced and for staff training. It would also
provide creditors and the advice sector with sufficient time to make any changes
necessary to their systems and deal with training issues.
4.137 Court staff would be trained and available to help with any problems that arise
and HMCS HQ staff would be available to discuss policy intentions with any groups
that need this level of input.
11. POST-IMPLEMENTATION REVIEW
4.138 A monitoring exercise would be undertaken within 2 years of implementation.
This would be a comprehensive review that would assess the impacts of these
proposals. The intention to improve data collection on ethnicity and income would
allow an assessment to be made of the effects on various social and ethnic groups.
4.139 The review would also consider whether changes are needed at that stage to the
debt ceiling and the minimum surplus income levels. Any shortcomings or
unexpected/unwelcome consequences would be addressed and alterations made where
necessary.
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12. SUMMARY AND RECOMMENDATION
4.140 Based on the findings of the review of AOs, the client group that is not
adequately catered for is the ‘can’t pay’ group who cannot afford to petition for
bankruptcy. However, it would not be cost effective for HMCS to deliver a scheme to
meet their needs, as it can only do so at huge expense.
4.141 The most viable solution for reform to help this group is a non-court based
DRO scheme (Option 3) which would offer relief from enforcement for those
individuals who are unable to access any of the other debt solutions because they do
not have the financial means to do so. This proposal forms part of our recommended
options.
4.142 After considering all of the proposals (discussed earlier in his paper) we
recommend the following options:
I. Reform of the AO scheme offering assistance to the “could pay” group (Options 5)
II. Introduction of targeted schemes to assist current debtors groups namely;
• the DRO scheme providing assistance to the “can’t pays” (Option 3)
• the ERO providing assistance to “could pay” debtors (Option 4)
III. An enabling power to allow the Lord Chancellor to approve non-court based
service providers if it is apparent that there is a need and/or that the service could
be provided more cheaply.
4.143 These options would be more beneficial to the client groups than the other
proposals mentioned in this paper. The table below highlights the advantages and
disadvantages for our recommended options.
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Option

Total Cost per annum

Advantages

Disadvantages

Option 5.
Reform of the courtbased AO scheme

• A reduction in
costs from the
current scheme –
the scheme would
no longer “cost”
HMCS to operate

Court based
• Would deliver
benefits to those in
multiple debt
• Would provide
relief from
enforcement for the
debtor and
repayment to the
creditor
• Increased access to
the scheme
• A higher limit of
indebtedness would
accurately reflect
the over-indebted
profile
• Little if any
additional cost to
creditors
• Higher returns
• Debtors would
potentially pay less
in court fees

Court based
• There might be a
small cost to the
state.
• If the scheme is not
self-financing
HMCS could be
criticised but the
added benefits to
debtors of
compulsion and
composition (not
offered by current
non-court based
schemes) needs to
be taken into
account.

Option 3
Debt Relief Order
scheme

• See separate RIA
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Option

Total Cost per annum

Advantages

Disadvantages

Option 4
Enforcement
Restriction Order

• £200,000 set up
costs for HMCS
• Ongoing
administration
costs covered by
fee income
• Depending on the
number of
applications, the
amounts paid to
staff and the
method of
representation at
hearings, creditors
costs could, in a
worst case scenario,
be £2.75 million

• Would give debtors
‘breathing space’ to
sort out their
problems
• Would not include
secured debts
• Would not apply to
business debt
• Would apply to all
consumer debts
• Would encourage
negotiation between
debtors and
creditors
• Creditors taking
aggressive action to
enforce their
judgment would
not disadvantage
other creditors
• Improve chances of
creditors recovering
their debts

• Possible increase in
work for court
staff
• Possibly very small
take up because of
strict entry controls

Option 7
Debt management
schemes delivered by
approved operators

• Could not be
established until a
RIA specific to the
proposal is
produced.

• Operators would
need to satisfy
approval criteria
• Would deliver the
same benefits (as
the court-based
scheme) in helping
those in multiple
debt.
• Would provide
relief from
enforcement for the
debtor and
repayment to the
creditor
• Would provide
potential to widen
access to the
scheme with a
higher limit of
indebtedness

• Limited court fees
would need to be
retained if any
court involvement
remained.
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V. DEBT RELIEF ORDERS: FULL RIA

1.

TITLE OF PROPOSAL

5.1

Debt Relief Orders

2.

PURPOSE AND INTENDED EFFECT OF MEASURE

(i)

The objective

5.2
The proposal is designed to provide debt relief for the financially excluded who
have no income and no assets and are therefore unable to avail themselves of any of
the remedies currently available to people with serious debt problems.
(ii)

Devolution

5.3
Any legislation in this area would apply only to England and Wales. Scotland
has its own personal insolvency regime, as does Northern Ireland.
(iii)

The background

5.4
There is a category of person for whom none of the current remedies for those
with serious debt problems apply: this group has insufficient disposable income to
make monthly payments, no assets that can be sold to defray even some of the debt
and they cannot afford the petition deposit required to go bankrupt. We think there is
a need to plug this gap, and provide a form of relief for people who have fallen into
debt, who do not owe a great a deal but who have no reasonable prospect of ever
being able to pay off even part of the debt. The government is committed to
contributing to social justice and working to create the conditions for business success
by tackling over-indebtedness and financial exclusion. Part of this commitment includes
access to help for those in financial difficulty, and improving the support and processes
for those who have fallen into debt.
5.5
It is proposed that debtors who have total liabilities of less than £15,000,
surplus income of no more than £50 per month, and no realisable assets over £300, be
eligible for the Debt Relief Orders scheme. The Order, which would be made
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administratively by the official receiver, would provide relief from enforcement of the
debts, which would then be fully discharged after twelve months.
5.6
At present, if people fall into debt, there are a number of remedies available to
them. They can try to formulate a debt management plan, whereby they come to an
agreement to pay their creditors a specified amount at regular intervals – usually every
month. This requires the person concerned to have an amount of money over and
above what he needs to live on to set aside to pay off his debts. Similarly if the debtor
applies for an individual voluntary arrangement under the provisions of the Insolvency
Act 1986, or a county court administration order, he or she needs to have funds with
which to pay monthly instalments, or in the case of an individual voluntary
arrangement, assets that can be sold to raise money to repay the debts either in part or
in full.
5.7
There is also the option of bankruptcy. However, this is an arguably
disproportionate response for someone who has a relatively low level of debt, no assets,
no income, and no apparent conduct issues that need to be investigated by the official
receiver. Additionally, the debtor has to find the petition deposit (currently £325) and
in many cases court fees too.
5.8
In 2004 a partnership between the voluntary sector, the credit industry, the
Government and consumers drew up a strategy for dealing with over-indebtedness and
this was published in July 2004.9 The Action Plan arising out of that strategy included
a commitment that, depending on the results of a consultation by the Department for
Constitutional Affairs10, the Insolvency Service would consult on the detail of a
proposed non-court based system of providing debt relief for the socially excluded.
5.9
The DCA’s consultation closed on 20th October 2004, and responses to it led us
to believe that there should be further consultation on the detail of a proposed debt
relief scheme. The Insolvency Service subsequently issued a further consultation in
March 2005, entitled “Relief for the Indebted – an alternative to bankruptcy”11 which
set out the detail of how such a scheme might operate. That consultation closed on
30 June 2005, and responses to it indicated that our proposals were generally thought
to be appropriate.

9 Available at www.dti.gov.uk/ccp/topics1/pdf1/overdebt0704.pdf
10 “A Choice of Paths – proposals for providing better assistance to the over-indebted and those in
multiple debt”,
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5.10 Further detail of how the Debt Relief Order proposals will work can be found
on the Insolvency Service website at: http://www.insolvency.gov.uk/.
(iv)

Rationale for Government intervention

5.11 As evidenced in the White Paper published in December 2003 “Fair Clear and
Competitive; the Consumer Credit Market in the 21st Century”12, the consequences of
over-indebtedness are often worst for people in the lowest income groups. Such people
are more likely to have priority debts (rent, utility bills, council tax and mortgage
arrears). In serious cases, that can lead to eviction, imprisonment, disconnection or
repossession. Being in debt can lead to increased stress and associated medical
conditions. There is also a clear link between stress and absenteeism from work. This
leads to additional costs on government, businesses and on the economy generally
through lower productivity and growth.
5.12 Because of the nature of the problem, it is very difficult to quantify the number
of people who are unable to access any of the debt relief solutions currently available.
However, many people who get into financial difficulty do try and seek help from a
debt advisor, and Citizens Advice is one major organisation that gives such advice.
5.13 During February 2004 the Insolvency Service conducted a survey of people who
attended a sample of 63 Citizens Advice Bureaux for help with their debt problems and
has used that survey to try and estimate how many people nationally would meet the
criteria for entry to the proposed scheme. The survey results and other sources
of information13 have been used to estimate a take-up rate for the scheme. The
conclusions take account not only of people who seek advice about their difficulties but
also those who have problem debt but do not seek help – for example because they
think that nothing can be done – and also people who currently present a bankruptcy
petition but would possibly apply for a debt relief order if it was available.

11 Available at
www.insolvency.gov.uk/insolvencyprofessionandlegislation/con_doc_register/closedindex.htm
12 Available at www.dti.gov.uk/ccp/topics1/consumer_finance.htm#review
13 (i) The Distribution of Unsecured Debt in the United Kingdom; survey evidence, by Merxe Tudela
and Garry Young of the Bank of England’s Domestic Finance Division available at:
www/bankofengland.co.uk/qb/qb030402.pdf
(ii) “In Too Deep” CAB Clients’ experience of debt”, by Sue Edwards, Citizens Advice.
www.citizensadvice.org.uk/in-too-deep.pdf
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5.14 Although we have made use of a variety of sources of information and looked
at published research in trying to establish how many people might want to use the
scheme, clearly we can do no more than estimate the number of people who get into
financial difficulty but do not seek help, and also those who do seek help but would
not wish to apply for a debt relief order.
5.15 We think that if a scheme such as the one we are proposing were put in place,
the number of people wishing to obtain a debt relief order would plateau at between
34,000 and 36,000 a year after two years, but would then increase (or decrease) in line
with the number of bankruptcies, which is largely driven by economic factors such as
outstanding unsecured credit.
5.16 Consultees to the Insolvency Service consultation were asked if they had
any further information that would help to estimate the likely numbers of people who
might want to use the proposed scheme. Although there were 70 responses to the
consultation generally, very few of the respondents had any comment to make on the
questions relating to this Regulatory Impact Assessment. We received 16 answers on
this question and little further information was provided that would enable us to refine
our estimates.
5.17 It seems that Debt Relief Orders would apply to a substantial proportion of
those seeking advice for debt related problems who owe less than the proposed liability
cap of £15,000 and/or are not homeowners. Approximately 50% of callers to National
Debtline have debts under £15,000 and 60% are in some form of accommodation where
they are not a homeowner. National Debtline expect to help in the region of 60,000
clients in the next year. Advice UK also made the point that nearly 60% of their clients
were not homeowners. However, without further information concerning their incomes
and overall asset levels we cannot ascertain how many would meet the criteria for entry
to the scheme.
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3.

CONSULTATION

(i)

Within government

5.18 We have consulted with the following government departments and associated
bodies:
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
(ii)

Department of Trade and Industry
Department for Work and Pensions
Department for Environment, Food and Rural Affairs
HM Customs and Excise
Inland Revenue
Department for Culture, Media and Sport
Legal Services Commission (Executive Non-Departmental Public Body)
Financial Services Authority (FSA)
Home Office
Scottish Executive
HM Treasury
Office of the Deputy Prime Minister
Office of the First Minister and Deputy First Minister Northern Ireland
Office of Fair Trading (OFT)
Department for Education and Skills
Welsh Assembly Government
Public consultation

5.19 Prior to issuing a formal consultation paper the Insolvency Service consulted on
an informal basis with representatives from the advice sector and business.
5.20 The consultation paper was sent to approximately 350 people consisting of
representatives from the debt advice sector, the credit industry, business, insolvency
practitioners and the general public. The consultation was open for twelve weeks and
70 responses were received.
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4.

OPTIONS

Option 1: Do nothing.
5.21 This would maintain the status quo but would leave vulnerable people without
any protection from their creditors.
Option 2: Remove the requirement for those people without assets or surplus
income to pay a deposit when presenting their own petition for bankruptcy.
5.22 Each bankruptcy currently costs in the region of £1,625 to administer, and part
of that cost is met from payment of the deposit of £325. If the petition deposit were
waived then it would mean that all the costs of case administration in such
bankruptcies would have to be met from other sources. It would not be fair on
creditors in other cases to require them to further cover those costs by way of crosssubsidy, and neither do we believe that it is appropriate that it should be met out of
general taxation.
Option 3: Try to persuade creditors to use a voluntary code of practice whereby
in cases where there is clearly no prospect that the debt will be repaid within a
reasonable timescale because the debtor is just too poor, the debt is written off.
5.23 We have consulted with the OFT and they are firmly of the view that a code of
practice is not a substitute for legislation. It is an entirely voluntary process and even
in an ideal situation, not everyone would be signed up to it. It is simply a tool for
consumers to identify better traders.
5.24 Even if it were possible to persuade creditors to sign up to a voluntary code on
responsible collection practices, the people at whom the debt relief order scheme is
aimed are unlikely to make their borrowing decisions based on which entities had
signed up to it: many in this group of debtors would be desperate to borrow money
from whoever was willing to lend it, with some made even more vulnerable by literacy
and numeracy problems.
5.25 Even if an information campaign publicised how to make informed choices on
sources of credit, a voluntary code is unlikely to secure an adequate level of help for
debtors. It is possible that not enough lenders would sign up to the code, rendering it
ineffective, and that there would be insufficient levels of code compliance to make it a
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worthwhile exercise. Whilst there are many responsible creditors who will write a debt
off when it becomes clear that the debtor is unable to pay it, there are some who
would not act so responsibly, and who would take steps to enforce their debts even
when the legislation does not allow it. Research funded by the Department for
Constitutional Affairs and the Insolvency Service14 found that a third of people who
were interviewed reported being contacted by one or more of their creditors after a
county court administration order was in force, demanding full or part payment of
their arrears. Only half the debtors were able to stop this unwanted (and illegal) action
by writing to the creditors, seeking the help of the court or re-contacting the debt
advisor who had helped them originally.
5.26 As the objective is to provide debt relief for the socially and financially
excluded, we do not think that the use of a code of practice would be a suitable way to
proceed.
Option 4: Introduce legislation to enable people who are financially excluded to
access a system of debt relief
5.27 We think that if the object is to provide debt relief, it can be only achieved on
an equitable basis if there is legislation in place to determine the manner in which the
debt relief is granted and policed.
5.

COSTS & BENEFITS

Business sectors affected
5.28 There may be risks associated with implementation of the debt relief order
scheme. For example, it is possible that the provision of accessible debt relief might
mean that the people at whom the scheme is aimed, or who might qualify for entry to
the scheme, would find it more difficult to obtain credit or that the cost of credit might
rise.
5.29 We think it unlikely that there will be an adverse effect on the credit and
lending sector as a whole. What we are proposing does offer relief from enforcement
but it does not alter the fact that the relief would be offered to people who are in debt

14 Managing Multiple Debts –Experiences of County Court Administration Orders among debtors,
creditors and advisors, Elaine Kempson and Sharon Collard, DCA Research series 1 /04. July 2004.
www. Dca.gov.uk/research/2004/1_2004.htm
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and who have no reasonable prospect of paying that debt, whether there is a
mechanism to provide formal relief from enforcement or not.
The credit and lending sector
5.30 We expect that most people wishing to apply for an order will be “consumer”
debtors rather than business failures and that the majority of debt included with a debt
relief order will be of the type that is owed to large institutions and lenders.
5.31 We asked consultees if they thought that the existence of the proposed scheme
would reduce lenders’ willingness to lend to people who may qualify for entry to the
scheme and if so, how might this risk be mitigated. Of those that replied (16 in all)
there was a significant variation in views. Many of the advice workers felt that there
would be no effect, since, for example, “the existence of other debt remedies e.g.
bankruptcy, IVAs [Individual Voluntary Arrangements] or DMPs [Debt Management
Plans] does not seem to reduce creditors willingness to lend,” and one or two expressed
the hope that it would encourage more responsible lending. One expressed the view
that “if a person’s circumstances were such that they would be likely to qualify for a
DRO scheme it is probably desirable that they are not provided credit on commercial
terms”.
5.32 The Institute of Credit Management felt that the existence of the proposed
scheme would reduce lenders’ willingness to lend to people who qualify for entry to the
scheme, and that this risk cannot be mitigated. The CBI expressed the view that if the
scheme attracted large numbers of applicants causing lenders or creditors to write off
unacceptable levels of debt, it could also reduce their willingness to lend to people who
may qualify for entry.
5.33 One respondent stated that lenders would not lend where the risks of not
recovering are unacceptable, which would occur if the proposed scheme were used
inappropriately.
5.34 There are a number of initiatives across government departments to tackle the
issues arising out of debt and the causes of it. “Tackling Over-indebtedness: Action
Plan 2004” brings together this work and joins together departments in combating
over-indebtedness. Government is particularly keen to ensure that the most vulnerable
customers have access to affordable forms of credit. The Government is working with
the Credit Union movement and others to ensure that the framework in which they
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operate has the flexibility to allow them to focus on tackling issues of financial
exclusion including affordable credit and support for the most vulnerable.
5.35 As mentioned in “Tackling Over-indebtedness: Annual Report 2005”15 – which
sets out how Government and partners in the independent regulators, credit industry,
voluntary sector and consumer groups are addressing the issue of problem debt –
Government is working hard to ensure responsible lending. Responsible lending should
mean that a realistic assessment of the consumer’s ability to repay is made, and this
should mean that consumers who are lent to responsibly should not find it necessary to
apply for a Debt Relief Order. The credit sector has continued to work towards raising
standards of responsible lending through self regulation and collaborative action.
5.36 At this point, and in the absence of any evidence to the contrary, we think that
moves towards more responsible lending and greater access to affordable credit for low
income households, coupled with robust entry criteria for our proposed scheme should
mean that the existence of the scheme would not, of itself, adversely affect either the
credit market or the ability of low income households to obtain credit when it is
desirable for them to do so.
The banking and credit card sector
5.37 According to figures from the Bank of England, in 2003 UK resident banks
wrote off credit card lending to individuals of £1,570 million16, some of which is owed
by people who would potentially use the proposed scheme. In 2004 the amount was
£1601 million. The banking and credit card sector is estimated to spend over £3.4
billion every year chasing, recovering and writing off debts17. There could in fact be
savings to the credit industry in terms of decreased recovery costs.
5.38 According to research conducted by Citizens Advice18 about 70% of the amounts
owed by their clients constitute credit card/consumer type debt. If every applicant for a
debt relief order owed the full permitted amount of, say, £15,000 and there was an
uptake of the scheme of 36,000 cases a year, then this would amount to an annual debt
write off of £378 million (70% X £15,000 X 36,000).

15 Available http://www.dti.gov.uk/ccp/topics1/overindebtedness.htm
16 www.bankofengland.co.uk/Links/setframe.html
17 Action on Debt- Social Exclusion Unit Office of the Deputy Prime Minister – Business and Debt.
Taken from Evaluation of Money Advice Debtline pilot (Deloitte and Touche 2003) p44
18 “In Too Deep” CAB Clients’ Experience of Debt, by Sue Edwards, May 2003
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Utility companies
5.39 A continuing feature of household debt is the amount owed to utilities. This is
problematic for water companies especially, as they do not have the option to
discontinue domestic supplies to non-payers. Data obtained from Ofwat suggests that
in the year 2003/2004, water companies wrote off revenue of £93 million and that the
water companies spent operating expenditure of £58 million on outstanding revenue
collection.
5.40 Generally water companies will only write off outstanding revenue when all
attempts to recover the debt have been exhausted, for example where a customer has
absconded and agents cannot successfully locate them or where it is uneconomic to
pursue the debt.19
5.41 The survey we conducted with Citizens Advice during February 2004 included
questions on amounts owed to utilities. Of the people participating in the survey who
were eligible for the scheme, only 2 people (1% of the total) were recorded as owing
money in respect of unpaid gas charges, in the total sum of £392, 1 person owed
money in respect of unpaid electricity (£296) and that same person together with one
other owed monies in respect of water or other utility charges (total £1045). So overall,
4 people who participated in the survey and who would be eligible for our proposed
debt relief scheme, owed monies to utilities. This is just over 2% of the total eligible
people.
5.42 On a straightforward extrapolation basis, and using £500 as guide for the
amounts owed, this would indicate that in the region of £378,000 (.021 X 36,000 x
£500) would need to be written off annually in respect of amounts due to utility
companies. Set against an annual write-off by water companies of £93 million, we think
this is a negligible impact. If 36,000 people obtained an order, and every single person
who did so owed £500 in respect of unpaid water charges, which we do not think is
likely, the total write-off would be £18,000,000 (36,000 X £500).

19 Letter to Directors of all water and sewage companies and water only companies – Industry
Information on the level of Household Revenue Outstanding.
www.ofwat.gov.uk/aptrix/ofwat/publish.nsf/Content/rd1804
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Other business impacts
5.43 We asked consultees if they thought there would be impacts on business in
addition to those outlined above and if so, what were they and whether it was possible
to quantify the impact. No significant additional impacts were identified, although two
respondents suggested that small businesses might suffer disproportionately because
they could carry losses less well than larger organisations, and one or two respondents
commented that it might adversely affect those small tradesmen who are generally paid
after they have supplied goods or services.
5.44 We do not have any evidence to substantiate this and we do not think that the
scheme will have a noticeable impact on small business. It should be reiterated that the
people at whom the scheme is aimed are genuine “Can’t Pays” and as such the facility
of offering debt relief should make no overall difference as it is unlikely that they
would pay anyway. It is likely that the write-offs arising as a result of a debt relief
order relate to debts that would have to be written off irrespective of whether or not
there is a formal order.
Advice Sector
5.45 There will be an impact on the advice sector through the need to familiarise
staff with the new procedure, and the time taken to deal with clients wanting to apply
for the order. However, we feel that this will potentially be offset by the fact that such
advisors would not have to spend time entering into protracted correspondence with
creditors on behalf of their clients, and also that they will be able to offer a solution
that is not currently available.
5.46 Clearly if a debt advisor deals with an individual in good faith who then turns
out to have provided false or misleading information, then no liability would attach to
the advisor.
5.47 Many of the respondents were strongly of the view that there would be an
impact on the advice sector. We are therefore giving careful consideration to how best
to ensure that debtor advisors are adequately funded for any work they would need to
undertake whilst at the same time protecting their independence and keeping the
scheme financially viable.
5.48

No other significant impacts on the advice sector were identified.
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Social Impacts – Racial Equality Impact Assessment
5.49 We are uncertain as to whether or not the new procedure will have a different
impact on ethnic minorities when compared to the white population.
5.50 Debt Relief Orders are aimed at socially and financially excluded individuals,
and, as with bankruptcy, there is no immediately obvious reason to suppose that there
would be any differences in their effect on any particular ethnic group. However, data
held by the Insolvency Service indicates that ethnic minority bankrupts are less likely to
present their own bankruptcy petition (65% of ethnic minority bankrupts present a
debtor’s petitions) when compared to white bankrupts (84% of whom present a
debtor’s petition). In addition, following the making of the bankruptcy order in debtors
petition cases, people from ethnic minorities are less likely to obtain an early discharge
to their bankruptcy.
5.51 Early discharge in the bankruptcy process is granted if before the end of the
twelve month period prior to automatic discharge, the official receiver files a notice in
court to state that an investigation into the conduct and affairs of the bankrupt is
unnecessary or concluded. If there are delays at the start of the proceedings, for
example by failing to surrender to the first appointment or provide information
requested by the official receiver, the whole process is lengthened and therefore the
chance of an early discharge is reduced.
5.52 We have found that following a bankruptcy order, there are differences in
behaviour between the ethnic groups, with a significantly higher proportion of
bankrupts from ethnic minorities failing to attend their first appointment, and also
provide on a timely basis subsequent information about income, and this has led to
their being less likely to receive an early discharge.
5.53 We do not know the reasons why people from ethnic minorities are less likely to
present their own bankruptcy petition, or why, following the making of the bankruptcy
order, they are less likely to co-operate with the proceedings. Therefore we cannot say
with any certainty whether those reasons might also impact on the way people from
ethnic minorities would access the debt relief order, which requires a positive act to go
an seek the advice of an approved intermediary.
5.54 An analysis of the people who were made bankrupt in the period 1 April 2005
to 31 March 2006 and who would have met the financial criteria for a debt relief order
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had the procedure been available shows a marked difference in the number of creditors’
and debtors’ petitions presented for each ethnic group.
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5.55 We need to build on our current levels of knowledge and try and understand
why these differences are occurring. We are therefore commissioning some research
which we hope will help to explain why ethnic minorities are less likely to petition for
their own bankruptcy (as opposed to being the subject of a creditors petition); and
why, once in the bankruptcy process, marked differences exist in the behaviour of white
and ethnic minority groups in relation to surrendering to and co-operating within the
bankruptcy proceedings.
5.56 We hope that this will give us some insight into why these differences occur and
enable us to ensure that if they are likely to impact on the debt relief order process
then we can address them prior to implementation.
5.57 The results of the research are expected towards the end of 2006 or early 2007,
and we are confident that should the research highlight any areas that may impact on
the debt relief order process we will be able to address them before they become
operational
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Benefits
Option 1: No change
5.58 There is no discernible benefit for the indebted or for society as a whole in
doing nothing, aside from the fact that there would be no additional costs to
government in initiating the new scheme.
5.59 There may be a marginal benefit for some creditors who find in a few cases that
they are able to recover their debt after some years should the debtor experience a
change in circumstances that meant (s)he was able to meet his liabilities.
Option 2: Removal of the need for a petition deposit
5.60 There would be a benefit to the indebted individual in that he would be able to
obtain debt relief at no cost to himself, and there would be benefits to debt advisors in
that they would not need to familiarise themselves with a new regime. There would
also be an indirect benefit to charitable organisations in that they would not have to
fund the petition in hardship cases. Any benefit to creditors in not having to familiarise
themselves with the new procedures would in our view be more than offset by the
resulting increased administration fee, that would be funded by cases with assets, so
leading to reduced returns to creditors.
Option 3: Introduce a code of practice
5.61 It is likely that reputable lenders would be prepared to discuss voluntary codes
of practice. The advantages of this option would be that it would not require legislative
change and would offer a cheaper alternative to regulation, with few direct costs to
Government. The courts would be excluded and so this would be cheaper for society.
However, since it is unlikely that all lenders would sign up to it, the relief from
enforcement offered would be at best sketchy, and therefore would not achieve the aim
of the provision of relief from enforcement action for those who most need it.
5.62 Many debtors would owe amounts in addition to those owed to the credit
industry, for example utility bills, council tax and rent as well as to other creditors
outside these main categories.
5.63

We do not think a voluntary code of practice is a viable option.
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Option 4: Legislation for a new scheme
5.64 Clearly not everyone who is over indebted would benefit from a debt relief
order, nor would everyone qualify. However, the type of consumer at whom such
orders are aimed are amongst the most financially and socially excluded members of
society.
5.65 We think that although amounts are difficult to quantify, the benefits of
providing debt relief to those people would include the following:
Benefits to the individual
5.66 The Consumer Credit white paper “Fair, Clear and Competitive” sets out very
clearly the effects on the individual of too much debt, and we think our proposals
would benefit the indebted individual in terms of reduced stress and the effect on
health that accompanies it. It would also provide an opportunity for the individual to
make a fresh start and learn to manage their finances in more favourable
circumstances.
Benefits to business
5.67 There may be a reduction in costs associated with chasing unpaid debt that is
never going to be paid. There would be a register of people subject to a debt relief
order, so allowing lenders to make an informed choice about whether to grant further
credit.
Benefits to charities and debt advisors
5.68 A recent Insolvency Service survey of people who applied for a bankruptcy
order during March 2004 indicated that roughly 2.6% of people who present their own
bankruptcy petition obtain the deposit from a charity. A simple extrapolation would
indicate that based on the year to April 2004 figures of 17,624 debtors own petitions,
charities made grants in the region of £114,556 (.026 X 17,624 X £250)20 to help people
petition to make themselves bankrupt. Although our proposed scheme will need to
have an entry fee, it will be far smaller than the £325 deposit that is now required for
bankruptcy. Even if the fee was £100 and every person who applied for an order
received a full charitable grant (which we do not think is likely) and there was an
20 Although the current deposit is £325, in the year to April 2004, it was £250.
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anticipated uptake of the scheme of 36,000 a year then the charitable grants would
total no more than £93,600 annually and this would represent a saving to charities of
£20,965.
5.69 In addition there would be savings on the time spent with debtors and benefits
to the advisor in that they would be able to offer a solution to the debtor not currently
available.
5.70 The previously mentioned research into county court administration orders
found that some debt advisors who assist people applying for a county court
administration order see their ability to help people in this way as positive because it
enables them to help more people – once an order has been set up, a case can
effectively be closed. In contrast, other multiple debt cases involve negotiations with a
number of creditors and can remain open for a year or more.
Benefits to Government and the taxpayer
5.71 We think the scheme should free up court time in those cases where
enforcement action is being taken by creditors but where there is no hope of
repayment.
5.72 We estimate that 11% of people who currently present their own bankruptcy
petition would be eligible for a debt relief order. Assuming everyone who was eligible
chose to apply for a debt relief order rather than a bankruptcy order, there would be
in the region of 11% fewer debtors’ petitions. This would also free up bankruptcy court
time and also time spent by the official receiver on administering the cases once the
order has been made. Clearly the official receiver would need to deal with the debt
relief order cases instead, but we anticipate that the time spent administering these
would be very considerably less.
Benefits to society
5.73 Debt is linked to both poverty and social exclusion, and insurmountable debt
can only compound that. Around 1 in 8 Citizens Advice Bureaux debt clients have
started treatment for stress, depression or anxiety since their debt problem started21

21 Action on Debt – An Introduction p 4, Social Exclusion Unit, Office of the Deputy Prime Minister,
Social Exclusion Unit.
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5.74 The consequences of debt related stress and mental health problems and eviction
can contribute to crime and re-offending. Debt can also lead to tensions in family
relationships, leading to breakdown of the family unit.
5.75 Although our proposed scheme is aimed at a small proportion of the over
indebted, we envisage that it should go some way at least to alleviating debt related
stress and its associated problems.
5.76 We asked consultees if they thought there would be benefits associated with our
proposal in addition to those outlined above and whether or not they would be able to
assist us in quantifying the benefits we have identified. One respondent made the point
that “larger credit companies may be forced to be more responsible in their lending for
their own benefit due to the risk of not recovering the debt” and another suggested it
might encourage more responsible borrowing. Aside from this, no additional benefits
were identified.
Costs
Option 1: Do nothing
5.77

There are no new costs associated with doing nothing.

Option 2: Abolish the requirement for the poorest debtors to pay a deposit when
presenting their own petition for bankruptcy.
5.78 As mentioned earlier, each bankruptcy currently costs in the region of £1,625 to
administer, and part of that cost is met from payment of the deposit of £325. If the
petition deposit were waived then it would mean that all the costs of case
administration in such bankruptcies would have to be met from other sources.
5.79 Our research suggests that there would be an initial plateau after two years,
with approximately 34,000-36,000 people a year wanting to use the scheme. The
numbers of people who would apply for a debt relief order would, we think, then
increase or decrease in line with increases and decreases of the number of people who
go bankrupt. If the petition deposit were waived in these cases, and such people were
offered the opportunity to present a bankruptcy petition without any cost to themselves
then in order to offset part of this cost, the fees charged in cases where there are assets
would need to rise substantially.
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5.80 The principle of the Insolvency Service’s financial regime is that creditors will
pay for the full costs of the official receiver’s administration via a single administration
fee funded in part from the petition deposit and also a general Secretary of State’s
administration fee (chargeable only in bankruptcies and compulsory liquidations). This
involves some cross-subsidy between case administrations.
5.81 At present, all cases have a deposit, and a proportion of cases have sufficient
assets to pay all of or part of the “administration” fee, currently fixed at £1,625. Cases
which have assets of over £2,000 are used to pay for those cases that have few or no
assets and this is done by charging a “Secretary of State” fee. This fee is currently set
at 17% of all chargeable receipts over £2,000 relating to the bankruptcy.
5.82 The additional debt relief order cases would have no assets, no income and no
deposit to defray any of the costs. We would therefore need to increase greatly the
Secretary of State fee on those cases that did have assets to cross-subsidise the extra
“no asset” cases. Under the current fees regime, we estimate that the Secretary of State
fee would have to increase to between 35% and 40% of chargeable receipts to pay for
these cases if dealt with through the current bankruptcy proceedings with a deposit
waiver.
5.83 There is an additional risk that the overall costs of case administration would
rise because of the need to add in a further process of means testing. This would
identify which debtors ought to pay a deposit and those entitled to an exemption.
Option 3: introduce a code of practice
5.84 The costs associated with introducing a code of practice would include
consultation with the various trade bodies, training and advertising. We have not taken
steps to quantify these in detail. However, the consultation process for such a code is
likely to be lengthy and therefore costly. Since we do not think 100% take-up of the
code by lenders is likely, we would therefore not expect to achieve our objective of debt
relief for those unable to pay. We do not therefore think the costs of introducing a
code of practice can be justified.
Option 4: legislation for a new scheme of debt relief
5.85 There will be costs to set up the scheme initially, but if the debtor pays an
upfront fee (substantially less than the current bankruptcy deposit) then we think it will
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be possible for the ongoing administration costs to be met from the fee and for the
scheme to therefore be effectively self-funding.
Set up costs
Information Technology
5.86 The Insolvency Service has recently developed a system to enable debtors to
complete a bankruptcy petition online. We believe that it will be possible to adapt this
system to receive debt relief applications from the intermediary.
5.87 Expenses associated with IT and the supply of equipment and services can be
apportioned out over the terms of the contract rather than paid at the start.
Training costs
5.88 There will need to be a be significant amount of training prior to the scheme
being operational, particularly in relation to the use of debt advisors.
5.89 The Insolvency Service has experience of the training required for the
implementation of new insolvency legislation. It designed and ran extensive training
courses when the insolvency provisions of the Enterprise Act 2002 came into force
during 2004. On that occasion, we ran 32 courses of 3 days each and each course
required eight man days. This meant that in the region of 1,000 people received
training, and we think that a comparable number of debt advisors would need to
receive training on the legislation and their role as intermediaries.
5.90 There was also the cost and time of designing the course, which took
approximately 10 days. This involved a large number of people but we think it should
be possible to reduce the number of people involved in the design of the course to two
or three.
5.91 It would be possible to use Insolvency Service premises throughout the regions
and therefore the major cost would be in terms of staff time.
5.92 If the training was designed and carried out by Insolvency Service staff and
Insolvency Service premises were used wherever possible, then based on the time spent
for the Enterprise Act training, the overall cost would be in the region of £150,000.
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Publicity/information
5.93 There would be a need to produce explanatory leaflets and provide information
about the scheme.
5.94 If leaflets are produced that are similar to those used for bankruptcy – “A
Guide to Bankruptcy”22 – the costs would be as follows:
To produce 100,000 leaflets:
Printing (£6,000 per 25,000 copies)
Plain language translation (Urdu, Chinese £3000 per translation)
Distribution
Total

£24,000
£6,000
£5,200
£35,200

5.95 There would be additional costs in terms of time taken to write the leaflet and
obtain lawyers’ clearance.
Ongoing costs of administering the scheme
5.96 We think that the way we have devised the scheme means that if the debtor
pays an up front fee to cover the costs of administration, it would be possible for it to
be self funding.
5.97 We need to be sure that we set the fee at a level sufficient to cover the costs of
running the scheme. The grid below sets out a number of possible cost scenarios and
the fee that would be needed to cover those costs. It should be possible for us to be
able to alter the fee should the level at which it is set initially prove to be too high or
too low. We would wish to avoid setting the fee at an unrealistic level only to raise it
shortly after commencement.
5.98 The staffing model we have used for our assumptions is based on that of The
Insolvency Service’s Redundancy Payments Offices, where each office deals with in the
region of 30,000 applications a year.

22 A Guide to Bankruptcy” The Insolvency Service. www.insolvency.gov.uk/pdfs/gtbweb.pdf
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Annual
number of
cases

20,000
£

Salaries

25,000
£

30,000
£

35,000
£

40,000
£

45,000
£

50,000
£

1,000,000

1,000,000

1,250,000

1,250,000

1,500,000

1,500,000

1,750,000

Overheads

500,000

500,000

625,000

625,000

750,000

750,000

875,000

IT

150,000

150,000

150,000

150,000

150,000

150,000

150,000

Miscellaneous

200,000

250,000

300,000

350,000

400,000

450,000

500,000

1,850,000

1,900,000

2,325,000

2,375,000

2,800,000

2,850,000

3,275,000

92.5

76

77.5

67.85

70

63.33

65.5

95

80

80

70

70

65

65

Total
Cost per case
Fee

6.

COMPENSATORY/SIMPLIFICATION MEASURES

5.99 Debt Relief Orders are aimed at assisting those in debt who cannot access the
currently available remedies and who have no way to pay what they owe. However,
they are part of a wider package of proposals aimed at tackling the overall way that
debt is dealt with in the court system and which also introduce new measures to help
creditors enforce debts where the debtor is actually able to pay and has chosen not to.
5.100 We believe that the introduction of debt relief orders will lead to a reduction
(estimated to be 11%) in overall numbers of people presenting their own bankruptcy
petition. This reduction will free up court time.
5.101 Each debtor’s petition bankruptcy case takes the court an average of 68.5
minutes to administer, including time spent on the order itself. In the year April 2004
–March 2005, there were 29,338 debtor’s petitions. If 11% of those orders had not been
made that would represent an approximate saving in time spent by the court system of
3684 hours. There would also be savings in terms of time spent administering those
cases by the official receiver, although clearly some of that would be offset by time
spent administering the debt relief orders, and it should also be noted that the
remaining cases left with the official receiver would be more time consuming and
therefore more expensive to administer.
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7.

SMALL FIRMS’ IMPACT TEST

5.102 On the advice of the Small Business Service, we have taken soundings from the
federation of small business and small firms, and we do not think that the scheme will
have a noticeable impact on small business.
5.103 The majority of debt included with a debt relief order is of the type that is owed
to large institutions and lenders, and we expect that most people wishing to apply for
an order will be “consumer” debtors rather than business failures.
5.104 We asked consultees if they agreed with this assessment. Overall there was
agreement, but one respondent suggested that “small traders who usually operate on a
credit basis could suffer heavy losses if a number of customers opted for a debt relief
order and they may seek to protect themselves by getting payment up front from high risk
customers.” The same respondent also suggested that smaller licensed credit providers
could be driven out of business if the scheme had a significant impact on their bad
debts.
8.

COMPETITION ASSESSMENT

5.105 Not all regulations will affect the competitive process, and it is our view that the
introduction of this proposal will not have an adverse effect on any particular market.
5.106 There may be some lenders who lend disproportionately to the financially
excluded – particularly, for example, in the “home collected” credit market. Since our
proposal is aimed at people who are not likely ever to be in a position to pay what
they owe, with or without the provision of debt relief, we do not think that
introduction of the proposal should have an adverse effect.
5.107 We sought views from consultees on this competition assessment, and in
particular on whether they had any information that would help to clarify the effect of
the proposal on lenders (if any) who lend disproportionately to the financially excluded.
5.108 No significant issues were raised, but two respondents suggested that lenders
who lend disproportionately to the financially excluded would be more reluctant to give
credit.

133

Tribunals, Courts and Enforcement Bill:
Regulatory Impact Assessments

9.

ENFORCEMENT, SANCTIONS AND MONITORING

5.109 These proposals do not impose an obligation on individuals or businesses to
take any action. Obtaining a debt relief order is an entirely voluntary process and we
do not consider that there is a need to make separate provision for enforcement,
sanctions and monitoring.
10.

IMPLEMENTATION AND DELIVERY PLAN

5.110 A delivery plan accompanies this Regulatory Impact Assessment and is available
at Annex A. Once legislation is in place to enable the Debt Relief Order scheme to
exist, substantial further secondary legislation will be required before the scheme can
become operational.
11.

POST-IMPLEMENTATION REVIEW

5.111 We propose to keep under review the effectiveness and impact of these
proposals and report three years after commencement on whether or not they achieve
the objective of assisting the financially excluded to obtain debt relief within a system
that provides proper recourse and appropriate sanctions where the debtor’s conduct has
been culpable and creditors have suffered as a result.
5.112 We will at the same time monitor the effect of the proposals on the business
sector. We will also keep under review the levels at which the entry criteria are set.
5.113 An evaluation and planning paper accompanies this Regulatory Impact
Assessment and is attached at Annex B.
12.

SUMMARY AND RECOMMENDATION

5.114 A summary of the various options and their advantages and disadvantages is
contained in the table below.
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Option

Monetary Costs

Benefits

Disadvantages

Do nothing

• No new costs
would be incurred

• There would be no
need to legislate
• Some creditors may
eventually recover
their debts

• There would be no
provision of debt
relief for those that
need it

Removal of the need
to pay a deposit to
petition for
bankruptcy in certain
“hardship” cases

• Losses to creditors
in terms of reduced
returns in
insolvency cases
and increased
Secretary of State
fee.
• Costs associated
with introduction
of means testing

• Provision of debt
relief at no cost to
the debtor
• Aside from the
means testing, no
need for debt
advisors or
creditors to
familiarise
themselves with a
new procedure
• Less legislation
required than
would be the case
if option 4 were
introduced
• Benefits to society
from the reduction
of stress associated
with being in debt
• Benefits to charities
who would not
need to make
grants for
bankruptcy
deposits

• There would be a
large increase in
the number of
bankruptcy orders
in case where that
was not the most
appropriate remedy
• Bankruptcy is
disproportionate

Introduce a code of
practice for creditors

• Consultation with
the various
interested parties
• Training
• Advertising and
information
campaign

• There would be no
need to legislate
• The creditors
involved would be
voluntary
participants

• There would be no
statutory protection
offered to the
debtor
• The scheme is not
compulsory and
not everyone will
sign up to it
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Option

Monetary Costs

Benefits

Disadvantages

Legislation for a new
scheme of debt relief

• Once the scheme is
implemented we
expect it to be self
funding
• There would be
initial costs in
terms of training
(£150,000) and
publicity (in the
region of £40,000)
• Fee to debtor

• Statutory provision
of debt relief to
those that need it
• Far lower cost than
bankruptcy
• Register of people
who obtain an
order will enable
creditors to make
informed choices
about lending
• Benefits to society
from the reduction
of stress associated
with being in debt

• The debtor will
need to pay a fee

5.115 We think that in order for the provision of debt relief to be fair and equitable
to all parties, it will be necessary to legislate. The options outlined above that would
require legislation include waiving the bankruptcy petition deposit requirement in
hardship cases, and the proposed new scheme. Waiving the deposit would cost a great
deal and would not offer a solution that was proportionate to the problem.
We therefore recommend introduction of the new scheme of debt relief.
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ANNEX A: DEBT RELIEF ORDERS: DELIVERY PLAN

A.1
We envisage that the passage of the Bill will take in the region of 9 months and,
following that, further detailed secondary legislation will be needed before the proposals
become operational.
A.2
This delivery plan therefore looks in outline at the steps that will be taken
following Royal Assent, but it should be borne in mind that a considerable quantity of
preparatory work to be undertaken prior to the passage of the Bill will not form part
of the delivery plan.
Success Criteria:
A.3
We consider that our proposals will have been effectively implemented if: it
becomes possible for eligible individuals to successfully obtain a debt relief order
without difficulty; for creditors to understand the process and how it affects them; and
for the system to have sufficient integrity to detect and tackle any misconduct by the
debtor concerning his insolvency.
A.4
Measures that will enable us to ascertain whether our objectives have been
achieved will include:
•
•
•

Number of orders made in line with expectations (as set out in the main body of
the Regulatory Impact Assessment)
Number of objections from creditors does not exceed 10% of the number of orders
made23
Number of cases where the debtor is found to be guilty of misconduct (including
failure to disclose facts concerning the debtor’s eligibility for a debt relief order)
does not exceed 1% of orders made24

23 Based on the approximate expectation of numbers of bankruptcies where misconduct might be
suspected ( 7%) and the fact that there are likely to be more complaints than cases of actual
misconduct.
24 Based (with an added margin of error) on what we know about people who currently have a
bankruptcy order and who are suspected of misconduct and who would meet the profile of someone
who could seek a debt relief order.
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Plan for implementation following Royal Assent. Much of the preliminary work
will be undertaken prior to Royal Assent. Further substantial secondary
legislation will be necessary before the scheme becomes operational.
No later than 1 month – Finalise discussions with debt advice sector on the role and
responsibilities of the intermediaries. Until we have done this we cannot determine
what will go in the secondary legislation (the Rules).
After 2 months – Grant provisional recognition to the body/bodies providing
accreditation to the intermediaries so that they can begin putting systems in place in
time for commencement.
After 10 months – complete alterations to IT systems using in-house consultants and
commence testing. Complete installation and commence testing of Paypoint system for
receipt of the fee.
2 months prior to introduction of secondary legislation commence
publicity/awareness campaign.
After 12 months (nearest October or April) introduce secondary legislation.
Determine staffing and accommodation requirements by date of introduction of
secondary legislation.
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ANNEX B
DEBT RELIEF ORDERS: EVALUATION PLANNING
PAPER
PURPOSE OF THE PAPER
B.1
To recommend an evaluation plan for Debt Relief Orders (DROs) that
encompasses the capture of benchmark information.
BACKGROUND
B.2
In July 2004, the Government published its Action Plan for tackling overindebtedness25. It was considered that to address over-indebtedness effectively, both
prevention and cure needed to be considered. Therefore, in addition to maintaining
macro-economic stability, Government and regulators are working in partnership with
industry, consumer groups and the voluntary sector to:
•

•

Minimise the number of people who become over-indebted by promoting affordable
credit and responsible lending and borrowing, e.g. through better financial
education and access to advice on handling money; and
Improve services for those who have fallen into debt and their creditors. This
includes promoting financial rehabilitation for debtors, e.g. through debt relief in
appropriate cases; and ensuring that debt problems are resolved fairly, effectively
and speedily, e.g. through promoting creditor best practice and access to
information, advice and assistance for debtors, and through providing efficient court
services and effective enforcement.

B.3
Responses to a consultation paper issued by the Department of Constitutional
Affairs entitled ‘A Choice of Paths – Better options to manage over-indebtedness and
multiple debt’ indicated that the debt relief regimes available were not appropriate for
some debtors. As a result, in March 2005, The Insolvency Service issued a consultation
paper entitled “Relief for the indebted –an alternative to bankruptcy26”, proposing the
introduction of DROs. Overall the responses were in favour of our proposals and it is The
Insolvency Service’s intention to take them forward when parliamentary time permits.
25 DTI and DWP, July 2004, “Tackling Over-indebtedness – Action Plan 2004”
26 Available at www.insolvency.gov.uk/insolvencyprofessionandlegislation/con_doc_register/consultation
paperwithnewannex1.pdf
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B.4
It is proposed that DROs will provide debt relief via a scheme administered by
the Insolvency Service to assist ‘can’t pay’ debtors – these debtors are defined as those
with no disposable income or assets and little prospect of getting any in the foreseeable
future (especially those on long-term low income).
B.5
The Insolvency Service intends to complete the evaluation of the DRO
provisions within 3 years of commencement of the provisions, which are due to come
into force no sooner than April 2009. The evaluation plan is based on the DRO
provisions as currently proposed, but the provisions may be subject to change during
the legislative-making process. Therefore, the evaluation plan will be kept under review
and amended if necessary.
AIM AND KEY FEATURES OF THE EVALUATION
B.6
The principal aim of the proposed evaluation is to provide a comprehensive
assessment of whether, to what extent and how the provisions relating to DROs meet
the policy objectives. The evaluation will also provide information and data that can be
used to inform future policy decisions.
B.7
The evaluation also seeks to capture benchmark information regarding the effect
of the existing legislation, i.e. before the implementation of the DRO provisions. We
have considered a mixture of internal benchmarking, i.e. looking inside The Service at
its own historical performance and process benchmarking, i.e. looking at processes both
within and outside The Service. The Insolvency Service will also undertake evaluation
of new internal processes introduced as a result of DROs.
Main Evaluation issues
B.8
The main issues to be considered in determining whether, to what extent and
how the provisions relating to DROs meet the policy objectives are covered in more
detail in the paragraphs below.
B.9
The introduction of the DRO regime is intended to contribute to the
Government’s overall objective of improving the services for those who have fallen into
debt and their creditors. Flowing from this, the objective of the DRO regime can be
described as:
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•

To provide a statutory form of debt relief for some who are currently unable to
access such existing processes, which provides financial rehabilitation for the debtor
and protects creditors’ interests.

B.10 The evaluation of the DRO regime will focus on the three key elements of this
objective, which are:
•
•
•

The accessibility of DROs;
The financial rehabilitation of debtors subject to a DRO; and
The integrity of the DRO system.

B.11 Currently, the only debt relief system available to debtors who have no assets
and no surplus income with which to come to an arrangement to pay their creditors is
bankruptcy; such debtors are unable to access debt relief systems that require repayment of creditors, such as Individual Voluntary Arrangements, Debt Management
Plans and Administration Orders. Therefore, the benchmark information will mainly
relate to bankruptcy as being, prior to the introduction of the DRO regime, the only
option available to such debtors (if they could meet the entry costs of bankruptcy).
Further, unless indicated otherwise, the benchmark information will relate to the 3
years prior to the implementation of the DRO provisions.
The accessibility of DROs
B.12

The accessibility of DROs will, in the main, depend on the following factors:

•

The entry criteria: There are no entry criteria as regards asset and debt levels for a
debtor to petition for his/her own bankruptcy; in contrast, a debtor can only apply
for a DRO if his/her:
– Gross debts do not exceed £15,000
– Gross assets do not exceed £300
– Surplus monthly income does not exceed £50

•

Further, whilst there is no limit on how often or when a debtor can apply for
bankruptcy, a debtor cannot apply for another DRO within 6 years of a previous
order.
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•

•

The entry costs: As regards bankruptcy, a debtor must pay £325 petition costs and,
if they are not in receipt of benefits, £150 court fees. These costs are seen as a
barrier to entry. There are some charities that will assist with these bankruptcy
costs, but the availability of such charities is not widespread and a recent
Insolvency Service survey of debtors who applied for a bankruptcy order during
March 2004 indicated that only 2.6% of such debtors obtain the deposit from a
charity. As regards DROs, a debtor will only need to pay a nominal fee (yet to be
fixed) to cover the administrative costs of the DRO.
The application process: In order to access bankruptcy, a debtor must complete
bankruptcy petition forms, which can be completed either electronically (under the
on-line petition service administered by The Insolvency Service), or by hand. The
debtor then must present the bankruptcy petition to his/her local court that has
jurisdiction to deal with insolvency matters. The DRO regime will be administered
in a very different way. The Court will not be involved in the making of a DRO.
Instead, an approved intermediary (such as one of the not-for-profit debt advice
organisations or Citizen’s Advice Bureau) will obtain the relevant information about
the debtor’s affairs and then, where appropriate, assist the debtor to make an online
application to the official receiver for a DRO. On receipt of the application, the
official receiver will check that the debtor meets the criteria for entry to the DRO
scheme and if so, make a DRO.

B.13 Therefore, in order to evaluate the accessibility of DROs, we need to look at the
following:
•
•

•
•

Are the DRO provisions being used? Is the level of DROs in line with the
anticipated level?
Have DROs impacted on bankruptcies? It is probable that debtors who meet the
DRO entry criteria who currently apply for bankruptcy will apply for a DRO
instead. Further, the existence of the DRO regime may cause debtors to apply for
debt relief via the DRO system at an earlier stage, i.e. while their debts still meet the
DRO entry criteria, than they would have when bankruptcy was the only option.
Are the DRO entry criteria appropriate? Is the 6-year rule regarding applying for
another DRO fair?
Is the DRO regime being exploited by debtors who could make meaningful
repayments to creditors? Because of the low entry cost, it is possible that debtors
who do not fulfil the entry criteria may try to apply for a DRO. The Official
Receiver will have the power to revoke a DRO where it subsequently transpires that
the debtor does not meet the DRO entry criteria.
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•
•

•

•

•

•
•

•

Are the financial costs involved in applying for a DRO less than bankruptcy?
Are there sufficient recognised intermediaries available? The accessibility of DROs
depends on both the number of intermediaries and their geographical spread. It
should also be noted that consideration is being given to intermediaries being
contacted by telephone. Therefore, the geographical location of intermediaries may
have no impact.
Do intermediaries have sufficient time to deal with all potential DRO applications?
Currently, some debt advisors feel that they will not have sufficient time to deal
with the extra work involved in making a DRO application. However, others
believe that they may save time as currently, in such cases, the debt advisor may
well end up writing to creditors to seek some sort of informal arrangement and
hence become embroiled in on-going correspondence.
Do the recognised intermediaries have sufficient resources? Given the mode of
application, the intermediaries need adequate IT equipment and access to both IT
equipment and the internet.
Are debtors and debtor advisers aware of the DRO regime? As not all debt advice
organisations will be recognised intermediaries, non-recognised intermediaries will
need sufficient knowledge regarding the DRO regime to ensure referrals are made in
all appropriate cases.
Do all debt advisors (regardless of whether they are a recognised intermediary)
understand the DRO regime? What is the public awareness of the DRO regime?
What impact does the absence of the Court in the DRO application process have?
As the court is not involved, the cost of applying for a DRO is reduced. However,
consultation responses indicated that some felt that the court would add “gravitas”
and would impress on the debtor the severity of the situation. This needs to be
balanced against the ‘face-to-face’ contact provided by intermediaries that may
improve the accessibility of DROs. Further, the timeliness between the application
and making of a DRO should be looked at.
Finally, are debtors satisfied with the accessibility of the DRO regime?
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B.14

The suggested evaluation criteria are:

Measure

Definition

Benchmark information

Rationale

a) The level of DROs

i) The level of DROs

A forecast of the level
of DROs based on:
– The level of debtor
petition bankruptcy
orders obtained
which meet the
DRO entry criteria
and a sampling
exercise to ascertain
whether bankrupts
would have sought
debt relief earlier
– Regulatory Impact
Assessment for
DROs

To assess whether the
DRO regime is
utilised To assess
whether the DRO
regime provides debt
relief in the
appropriate level of
cases

b) The impact of
DROs on
bankruptcies

i) The level of DROs
compared to the
level of
bankruptcies

The level of
bankruptcy orders
prior to the
introduction of the
DRO regime

To assess the impact
of the DRO regime
on bankruptcies

The debt profile of
bankrupts prior to the
introduction of the
DRO regime

ii) The debt profile
of bankrupts after
the introduction of
the DRO regime
c) The
appropriateness of
the DRO entry
criteria

i) Opinion of
recognised
intermediaries and
debt advisors
regarding the
appropriateness of
the DRO entry
criteria (based on
questionnaire
response)
ii) The level of ‘secondtime’ DROs (no
information will be
available until at
least 6 years after
the implementation
of the DRO regime)
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Not applicable,
although views have
been obtained as part
of the consultation
exercise

To assess whether the
DRO entry criteria
are appropriate based
on debtors who
cannot access DROs
being dealt with by
intermediaries

The level of ‘secondtime’ bankrupts

To assess whether the
‘second-time’ DRO
entry criteria are
appropriate
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Measure

Definition

Benchmark information

Rationale

d) Abuse of the DRO
regime

i) The level of DROs
which are
subsequently
revoked
iii) The level of
prosecutions and
restrictions orders
based on providing
misleading
information in a
DRO application
iii) Case study
material from
recognised
intermediaries
regarding cases
where a debtor has
attempted to meet
the DRO entry
criteria, but
information
indicating nonsuitability has come
to light prior to a
DRO application

Not applicable

To assess whether
debtors are exploiting
the DRO regime

e) Costs to the debtor
to obtain a DRO

i) DRO fee payable

Costs involved in
applying for a
bankruptcy order, to
cover the petition
deposit (allowing for
those paid by
charitable institutions)
and court costs
(allowing for those
waived)

To assess whether a
DRO is cheaper to
access than
bankruptcy
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Measure

Definition

Benchmark information

Rationale

f) Accessibility of
recognised
intermediaries
(subject to change
depending on
whether
intermediaries can
be contacted by
telephone)

i) Number of
recognised
intermediaries

Number of courts
with insolvency
jurisdiction

To assess whether
there are sufficient
recognised
intermediaries

ii) Geographical
spread of
recognised
intermediaries in
relation to:
– Each other
– The population

Geographical spread
of courts with
insolvency jurisdiction
in relation to:
– Each other
– The population

iii) Opinion of
recognised
intermediaries
regarding whether
they have sufficient
time to deal with
all DRO
applications (based
on questionnaire
response)

Not applicable,
although views have
been obtained through
the DRO development
process

To assess whether
recognised
intermediaries have
sufficient time to deal
with all DRO
applications

iv) Publicity of where
recognised
intermediaries can
be located

Publicity of where
courts with insolvency
jurisdiction can be
located

To assess whether the
recognised
intermediaries can be
easily identified

i) Level of computers
with internet access
held by the
recognised
intermediaries

The accessibility of
bankruptcy forms

To assess whether the
recognised
intermediaries have
sufficient IT
equipment and access

g) Accessibility of
DRO on-line
application process

ii) Opinion of
recognised
intermediaries
regarding the
availability of online access in their
office (based on
questionnaire
response)
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Measure

Definition

Benchmark information

Rationale

h) Awareness and
understanding of
the DRO regime

i) Awareness and
understanding
amongst debt
advisors (based on
questionnaire
response)

Awareness and
understanding of
bankruptcy amongst
debt advisors

To assess the
awareness and
understanding of the
new DRO regime
within the debt advice
sector

ii) Level of referrals
from debt advisors
to recognised
intermediaries
(depending on the
level of
accreditation)

Not applicable

iii) Level of DRO
applications in
correctly made, and
reasons why

Not applicable

To assess the
understanding of the
new DRO regime by
recognised
intermediaries

iv)The level of debtor
petition
bankruptcies
meeting the DRO
entry criteria postDRO
implementation

The level of debtor
petition bankruptcies
meeting the DRO
entry criteria preDRO implementation

To assess debtor
awareness of the
DRO scheme

v) Public awareness of
the DRO regime
(based on survey
response)

Public awareness of
the bankruptcy regime
(based on survey
response)

To assess the public
awareness and
understanding of the
new DRO regime

147

Tribunals, Courts and Enforcement Bill:
Regulatory Impact Assessments

Measure

Definition

Benchmark information

Rationale

i) Effect of a noncourt based DRO
application process

i) DRO fee payable

As estimate of the
fees (including court
fees) that would have
been payable if the
DRO application
process was courtbased

of an order

ii) Opinion of DRO
debtors as regards
the potential effect
of court
involvement in the
DRO process (to
include potential
increase in DRO
fee) (based on
questionnaire
response)

Opinion of debtor
petition bankrupts as
regards the effect of
the court being
involved in
bankruptcy process
(based on
questionnaire
response)

iii) Opinion of DRO
debtors as the
effect of the
recognised
intermediaries in
the DRO process
(based on
questionnaire
response)
iv) Timeliness between
DRO applications
and making of the
DRO
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Measure

Definition

Benchmark information

Rationale

j) Customer
satisfaction with
accessibility of
DROs

i) Satisfaction of
DRO debtors with
process of
obtaining a DRO
(based on a
questionnaire
response)

Satisfaction of debtor
petition bankrupts
with the process of
entering into
bankruptcy (based on
a questionnaire
response)

To assess customer
satisfaction with
accessibility of DROs

ii) Complaints
received by The
Insolvency Service
regarding the
accessibility of
DROs as recorded
in the complaints
register

Complaints received
by The Insolvency
Service regarding the
accessibility of
obtaining a
bankruptcy order
based on a debtor’s
petition as recorded in
the complaints register
Complaints received
by the Court Service
regarding the
accessibility of
obtaining a
bankruptcy order
based on a debtor’s
petition

ii) Complaints
received by
recognised
intermediaries
regarding the
accessibility of
DROs

The financial rehabilitation of debtors subject to a DRO
B.15 This objective relates to the impact of a DRO on a debtor, and the key issue is
whether a debtor can successfully re-access the financial market.
B.16 Following the making of a DRO, all debtors will be subject to bankruptcy
restrictions27 for a minimum of twelve months. However, the re-entry of a DRO debtor
into the financial market will also depend on what impact the DRO regime has had on

27 While the order is in force the debtor will be subject to the same restrictions as if he were bankrupt.
For example, he will not be able to obtain credit above a prescribed amount without disclosing his
status or engage in business under a name other that was disclosed in the application for the debt
relief order.
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financial stakeholder perceptions and processes, and whether the debtor has ‘learnt’
from DRO experience.
B.17 As detailed above, the only debt relief system currently available to debtors who
have no assets and no surplus income with which to come to an arrangement to pay
their creditors is bankruptcy. However, such debtors may well not been able to meet
the entry costs of bankruptcy (as detailed at paragraph 13), and therefore, such debtors
are effectively unable to access debt relief. Therefore, it is appropriate to use both
bankruptcy and ‘do nothing’ options as benchmark information.
B.18 Therefore, in order to evaluate the financial rehabilitation offered under the
DRO regime, we need to look at the following:
•

•
•

•
•
•

•

What effect does the discharge period in DROs have compared if the debtor had
done nothing, or entered into bankruptcy? We need to look at both the type of
restrictions imposed and the time for which they are imposed.
What restrictions are imposed on DRO debtors under non-insolvency legislation? In
particular, which impact will this have on DRO debtors in PAYE employment?
How will credit reference agencies and lenders treat DRO debtors? However, it
should be noted that it is anticipated that many of the debtors who will apply for
DROs will be ‘financially excluded’, i.e. they cannot access banking or mainstream
credit facilities, regardless of their credit history, due to their lack of income28.
Will self-employed DRO debtors be able to recommence trading?
Do the DRO debtors feel that the DRO regime offers financial rehabilitation? What
obstacles have they met?
Do creditors understand the DRO process and how it affects them? Part of the
rehabilitation process is that debtors subject to DROs are given a ‘breathing space’
from creditor actions.
Further, the existence of the DRO regime may cause debtors to apply for debt
relief via the DRO system at an earlier stage, i.e. while their debts still meet the
DRO entry criteria, than they would have when bankruptcy was the only option.
This may contribute to the rehabilitation of debtors.

28 Financial exclusion can be described as ‘the inability of individuals, households or groups to access
necessary financial services in an appropriate form. Exclusion can come about as a result of problems
with access, prices, marketing, financial literacy or self-exclusion in response to negative experiences or
perceptions (Centre for Research into Socially Inclusive Services, 2003).
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B.19

The suggested evaluation criteria are:

Measure

Definition

Benchmark information

Rationale

a) The affect of the
DRO discharge
period

i) A breakdown of the
length of the DRO
discharge period
(fixed at 12 months
unless windfall
provisions apply)

A breakdown of
bankruptcy discharge
periods, and none (if
the debtor had not
sought any debt relief)

To assess the impact
of insolvency
legislation on DRO
debtors

The restrictions
imposed under
bankruptcy, and none
(if the debtor had not
sought any debt relief)

ii) The restrictions
imposed under the
DRO

b) The affect of
DROs on public
and lender policies

i) Details of the noninsolvency
legislation imposing
restrictions on
DRO debtors

ii) Details of credit
agencies’ policies
regarding the
recording of DROs

c) The affect of
DROs on the selfemployed

Details of the noninsolvency legislation
imposing restrictions
on bankrupts, and
none (if the debtor
had not sought any
debt relief)

To assess the impact
of non-insolvency
legislation on DRO
debtors

Details of credit
agencies’ policies
regarding the
recording of
bankruptcy orders
and defaulting debtors

To assess the impact
of the DRO regime
on a debtor’s ability
to obtain credit

iii)Details of lenders’
policies in dealing
with DRO debtors

Details of lenders’
policies in dealing
with bankrupts and
defaulting debtors

i) The percentage of
trader DRO
debtors who recommence trading

i) The percentage of
trader bankrupts
who re-commence
trading
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Tribunals, Courts and Enforcement Bill:
Regulatory Impact Assessments

Measure

Definition

Benchmark information Rationale

d) Customer
satisfaction with
the DRO regime

i) DRO debtor
satisfaction with
the financial
rehabilitation
offered under the
DRO regime (based
on a questionnaire
response)

Bankrupts’
satisfaction with the
financial rehabilitation
offered under
bankruptcy (based on
a questionnaire
response)

To assess the debtor
views regarding the
financial rehabilitation
offered under the
DRO regime

e) Creditor awareness
and understanding
of the DRO regime

i) Creditor awareness
and understanding
of the DRO regime
(based on a
questionnaire
response)

Creditor awareness
and understanding of
the bankruptcy regime
(based on a
questionnaire response
from specific frequent
DRO creditors)

To assess whether
creditors understand
the DRO regime and
how it affects them

ii) Case study material
where creditors
have taken
inappropriate
action against a
debtor subject to a
DRO
f) Timeliness of
seeking debt relief

Case study material
where creditors have
taken inappropriate
action against a
bankrupt

Opinion of bankrupts
as regards whether
DRO regime would
have encouraged them
to seek debt relief at
an earlier stage

i) Opinion of DRO
debtors as regards
whether DRO
regime has
encouraged debtors
to seek debt relief
at an earlier stage
ii) The debt profile of
bankrupts after the
introduction of the
DRO regime

The debt profile of
bankrupts prior to the
introduction of the
DRO regime
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The integrity of the DRO system
B.20 This objective relates to the protection of creditors’ rights. There are various
provisions proposed which aim to ensure the integrity of the system as follows:
Enforcement action
•

•

•

•

•

When making a DRO application, the debtor will be informed that the statement
is subject to the provisions of section 5 of the Perjury Act 1911. These forms will
also clearly state the effect of the order and the consequences of failure to disclose
full facts or give false information.
If a debtor obtains a debt relief order and is found to have made misleading
statements about eligibility, e.g. failure to disclose assets or liabilities, then that
would, if deliberate, constitute a criminal offence. Further, unlike bankruptcy, if the
debtor has made a misleading statement about his assets, liabilities or income to
obtain an order, it will also be possible to revoke the order, thus leaving the debtor
once again without protection from enforcement and at risk of action by his
creditors. This would also apply after the order if the debtor comes into property
during the period of the order, which he fails to disclose.
The official receiver would be able to investigate suspicion of misconduct in exactly
the same way as if the debtor had been adjudged bankrupt, and debtors whose
conduct is found to be culpable and to have contributed to the insolvency would be
subject to a regime of restrictions orders of between 2 and 15 years in the same way
as in bankruptcy.
There will be a range of offences aimed at tackling misconduct by the debtor,
similar to those in bankruptcy such as failure to disclose information about his
affairs, transfer of property out of the reach of creditors and destruction of books
and papers.
The proposed enforcement remedies are not mutually exclusive and in some cases,
misconduct by the debtor may lead his being subject to a combination of (or indeed
all of) the available enforcement actions.
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Creditors’ rights
•

•

•

Only scheduled creditors are bound by the DRO and prohibited from taking any
enforcement action. Any creditor not scheduled would not be bound and will be
able to pursue enforcement action if appropriate. However, if it transpires that
creditors who ought to have been scheduled have not been, the official receiver will
be able to revoke the order (as above).
Creditors will be able to object to the making of the order on a variety of specified
grounds (for example that the debtor had failed to disclose assets, liabilities or
income) and if the objection proves to be well founded following the official
receiver’s investigation, the order can be revoked and the debtor would then be
open to enforcement action by his or her creditors.
There will be a facility for creditors who are dissatisfied with the actions of the
official receiver to apply to the court for the matter to be reviewed, and for the
court to give directions or make such order as it thinks fit.

Action following a change in the debtor’s financial situation
•

•

It proposed that a debtor who experiences a windfall or an increase in income,
irrespective of the sums involved, should disclose it to the official receiver. In cases
where it appears that the debtor would be able to come to a sensible arrangement
with his creditors, e.g. a county court administration order29 or an individual
voluntary arrangement, then s/he should be given a period of time in which to
make appropriate arrangements after which the order would be revoked.
Further, it is proposed that in cases where the debtor experiences a windfall or
increase in income close to his discharge date, s/he should be permitted three
months in which to make arrangements with his creditors, and that in some cases
this will entail extension of the order until expiry of the three month period.

B.21 Therefore, in order to evaluate the integrity of the DRO regime, we need to
look at the following:
•

What arrangements does the Official Receiver have in place to ensure that
misconduct will be identified?

29 The DCA proposals for the reform of County Court Administration Orders include raising the
maximum permitted level of liabilities to £15,000, the debtor having a surplus income of greater than
£50 per month
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•
•
•

What level of enforcement action is taken in DRO cases? And what type of
enforcement action is taken?
Are creditors satisfied with the Official Receiver’s actions? How often do they
object and what is the result? How often do they seek judicial review?
How often are windfalls identified, and what action is taken?

B.22

The suggested evaluation criteria are:

Measure

Definition

Benchmark information

Rationale

a) Working practices
of an Official
Receiver as regards
DRO investigations

i) Processes laid out
for DRO
investigation in any
Casework Process
Quality Standard,
investigation
process and
management
notices (as
appropriate)

Processes laid out for
bankruptcy
investigation in any
Casework Process
Quality Standard,
investigation process
and management
notices (as
appropriate)

To assess the Official
Receiver’s approach
to DRO investigations

b) The level of
enforcement action

i) The level of
prosecution action
as regards DROs,
to include:
- reports
submitted
- action taken
following
submission of
report
ii) The level of
Restrictions Orders
action as regards
DROs, to include:
- reports
submitted
- action taken
following
submission of
report
iii) The level of DROs
that are
subsequently
revoked

The level of
bankruptcy
prosecution action, to
include:
- reports submitted
- action taken
following
submission of
report

To assess the level of
criminal activity and
the protection offered
to creditors as a result

The level of
bankruptcy
restrictions orders, to
include:
– reports submitted
– action taken
following
submission of
report

To assess the level of
civil misconduct and
the protection offered
to creditors as a result

Not applicable

To assess the level of
revocations and the
protection offered to
creditors as a result
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Measure

Definition

Benchmark information Rationale

c) Creditor
satisfaction with
the integrity of the
DRO regime

i) Level of objections
to DROs and
action taken

Estimate as set out in
the Regulatory Impact
Assessment (to not
exceed 10% of the
orders made)

ii) Level of creditor
applications for
judicial review and
reasons why

Level of creditor
applications for
judicial review in
bankruptcy cases and
reasons why

iii)Level of complaints
recorded in The
Insolvency Service’s
Complaints
Register relating to
DROs

Level of complaints
recorded in The
Insolvency Service’s
Complaints Register
relating to bankruptcy

d) The level of
windfalls

iv)Creditor
satisfaction with
the DRO
enforcement regime
(based on
questionnaire
response)

Creditor satisfaction
with the bankruptcy
enforcement regime
(based on
questionnaire
response)

i) The level of
windfalls identified
in DRO cases and
action taken as a
result

The level of windfalls
identified in
bankruptcy cases and
action taken as a
result
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Methodology and Sources of Information
B.23 The following paragraphs set out the general approach to the evaluation and the
proposed sources of information to be used.
a)

The Insolvency Service’s internal IT system

B.24 An internal IT system will be developed to support the DRO processes. The
Service will ensure that sufficient information is recorded to extract the evaluation
information required where possible. Benchmarking information relating to
bankruptcies will be extracted from The Service’s existing IT system. Information
regarding enforcement action will be taken from databases held by the Authorisations
Team.
b)

Communication (including meetings) with Insolvency Service personnel

B.25 Communication with appropriate staff will enable the
evaluation to be explained and any necessary information or
obtained. Such communication will be important in ensuring
understand the issues within the area under evaluation. Staff
will be kept informed of the progress of the evaluation.

approach of the
documentation to be
that the evaluators fully
who assist the evaluators

c)

Review of files.

B.26

File research will be used to supplement information from other sources.

d)

Contact with professionals within the insolvency sector

B.27 The evaluators will seek the views of professionals within the insolvency sector
to obtain information regarding the impact of the DRO provisions.
e)

Structured questionnaires

B.28 Surveys of debt advisors (including recognised intermediaries), DRO debtors and
creditors will be carried out.
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Timing
B.29

The estimated timetable for completion of the evaluation is as follows:

Present – March 2009

Obtain benchmark information

April 2009 – April 2012

Obtain post-implementation information

July 2010

1st interim report

July 2011

2nd interim evaluation report

October 2012

Final evaluation report
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