
	

	DATED
	201[2]


(1) [LOCAL AUTHORITY]
- and -

(2) [PFI CONTRACTOR]
	
	Deed of Variation

relating to

a Project Agreement dated [   ] relating to the design, construction, servicing and maintenance of [   ] School[s] located in [   ] .


	


NOTE FOR READERS  -  this document is for intended use on PFI Academy conversions promoted by the DfE.  This is a model form only, provided for information purposes.  This document and associated documentation is subject to ongoing and regular review and updating by the DfE and its advisors, and readers should check with the relevant DfE project lead on the correct version of documentation to be deployed on individual schemes.  Please note that this document and associated documentation is not a replacement for independent, specialist advice and local authorities and academies should ensure that they take appropriate legal and other advice when using this document.  The DfE and its advisors accept no liability whatsoever for any expense, liability, loss, claim or proceedings arising from reliance placed on this model document.
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6SCHEDULE: Amendments to the Project Agreement




This Deed of Variation is made on 
201[2]

BETWEEN: 

(1) 
[LOCAL AUTHORITY] of [  ]  ("Authority"); and

(2) 
[PFI cONTRACTOR] (Company Registration Number [   ] ) of whose registered office is at   [  ]  ("Contractor")

BACKGROUND

A The Authority and the Contractor entered into a Project Agreement dated [   ] ("Project Agreement") for the design, construction, servicing and maintenance of [  ] School[s]
 located in [  ].

B The Authority has agreed that one or more Schools shall close and from the Academy Effective Date, an Academy Trust shall deliver Educational Services at the relevant Site as an Academy. 

C The Authority and the Contractor have agreed to vary the Project Agreement to recognise that from the date hereof one or more Schools may close and one or more Academies may open.

1. definitions and interpretations

1.1 In this Deed:

"Academy" means the academy to be operated by the relevant Academy Trust at the Relevant Site pursuant to the Academies Act 2010; 

"Academy Effective Date" means the date when the first Academy opens;

"Academy Trust" means a company limited by guarantee which operates the Academy from the Academy Effective Date; 

"Certification Requirements" means the requirements which must be satisfied for a contract to be a certified contract for the purposes of the Local Government (Contracts) Act 1997;
"Predecessor School" means the relevant School which the Academy replaces; and

"Relevant Site" means the Site of the Predecessor School.

1.2 All words and expressions defined in the Project Agreement shall have the same meanings when used in this Deed (unless otherwise defined in this Deed).

1.3 In this Deed except where the context otherwise requires:

1.3.1 the masculine includes the feminine and vice-versa;

1.3.2 the singular includes the plural and vice versa;

1.3.3 a reference to any clause or schedule is, except where expressly stated to the contrary, a reference to such clause or schedule of this Deed;

1.3.4 save where stated to the contrary, any reference to this Deed or to any other document shall include any permitted variation, amendment or supplement to such document;

1.3.5 a reference to a person includes firms, partnerships and corporations and their successors and permitted assignees or transferees; and

1.3.6 headings are for convenience of reference only.

1.4 The schedule to this Deed forms part of this Deed.

2. variation of the project agreement

2.1 This Deed is supplemental to the Project Agreement.

2.2 From and including the date of this Deed, the Project Agreement shall be read and construed as varied by the provisions set out in this Deed. The Project Agreement shall remain in full force and effect as expressly varied by this Deed. 

2.3 The Authority and the Contractor acknowledge that:

2.3.1 either
:

2.3.1.1 the Authority shall be entitled, on or around the relevant Academy Effective Date, to grant a lease of the Relevant Site to the Academy Trust subject always to the rights of access granted to the Contractor under clause [8] of the Project Agreement, and the Contractor agrees that such grant shall not, of itself, constitute a breach by the Authority of the Project Agreement and that such grant is permitted under the Project Agreement; or

2.3.1.2 the freehold of the Relevant Site has been or will be, on or around the  relevant Academy Effective Date, transferred to the Academy Trust,  subject always to the rights of access granted to the Contractor under clause [8] of the Project Agreement, and the Contractor agrees that such transfer shall not, of itself, constitute a breach by the Authority of the Project Agreement and that such transfer is permitted under the Project Agreement; and  

2.3.2 the Academy Trust shall from midnight on the relevant Academy Effective Date, be included as a co-insured party on the relevant insurance policies procured by the Contractor to meet the requirements of the Property Damage Insurance set out in paragraph [ X  of Part 2] of Schedule [14] of the Project Agreement and the Third Party Public Liability Insurance set out in paragraph [X  of Part 2 of Schedule 14]  of the Project Agreement together with the benefit of non-vitiation protection in respect of any claim made by the Academy Trust and the benefit of a waiver of the insurer’s subrogation rights against the Academy Trust, its employees and agents in accordance with clause [X] of the Project Agreement; and

2.3.3 closure of the Predecessor School and opening of an Academy shall not constitute a breach of the Project Agreement, nor an Authority Default. 

2.4 In the event of any conflict between the provisions of this Deed and the Project Agreement, the provisions of this Deed shall prevail.

2.5 Promptly following completion of this Deed both the Authority and the Contractor shall endorse a memorandum of variation upon the Project Agreement in the following terms: "The Project Agreement has been varied by a Deed of Variation dated [date] and made between the Authority and the Contractor".

2.6 The Authority hereby approves the amendments made to the Sub-Contracts [(as notified to it by the Contractor)] that are consequential upon the amendments to the Project Agreement set out in this Deed and waives the obligation pursuant to clause [X] ([Ancillary Documents]) of the Project Agreement for such amendments to be submitted for review under the Review Procedure.

3. UNDERTAKING

The Authority shall not at any time pay or agree to pay all of the expenses of maintaining the Academy so as to be in breach of Section 6(2) of the Academies Act 2010.

4. local government (contracts) act 1997

4.1 The Certification Requirements are intended to and shall be satisfied by the Authority with respect to this Deed before the end of the period within which the Certification Requirements must be satisfied for this Deed to be a certified contract for the purposes of the Local Government (Contracts) Act 1997.

4.2 The Contractor hereby consents to the issue by the Authority of a certificate under Section 3 of the Local Government (Contracts) Act 1997 in respect of this Deed.

4.3 The relevant discharge terms within the meaning of section 6 of the Local Government (Contracts) Act 1997 are as set out in clause 4.4 below.

4.4 In the event of the making of a determination or order by a court on an application for judicial review or an audit review, the result of which is that:
4.4.1 both the Project Agreement and this Deed do not have effect or are otherwise unenforceable, the relevant discharge terms (within the meaning of Section 6 of the Local Government (Contracts) Act 1997) in relation to this Deed shall be the relevant discharge terms under [Schedule [ ] (Relevant Discharge Terms)] of the Project Agreement (which shall apply without double counting to both this Deed and the Project Agreement); or
4.4.2 this Deed does not have effect or is otherwise unenforceable (but the Project Agreement continues to have effect and be enforceable), the relevant discharge terms (within the meaning of Section 6 of the Local Government (Contracts) Act 1997) in relation to this Deed shall be the same as the terms that would apply if section 7(2) of the Local Government (Contracts) Act 1997 had application in respect of this Deed.

5. Authority Losses

Where the Academy Trust is entitled, in respect of an act or omission of the Contractor or a [Contractor Related Party] or a risk allocated to the Contractor under the Project Agreement, to claim compensation from the Authority under any agreement with it and the Authority subsequently makes a claim against the Contractor under the terms of the Project Agreement in respect of the same act or omission or risk, the Contractor waives any right to defend the Authority’s claim on the ground that the Authority is only required to pay compensation to the Academy Trust under the agreement with it to the extent that the same is recoverable by the Authority from the Contractor under the Project Agreement.

6. assignment

Neither party may assign or deal with the benefit of this Deed unless it is at the same time assigning or dealing with the benefit of the Project Agreement in accordance with its terms.

7. counterparts

This Deed may be executed in any number of counterparts, all of which when taken together shall constitute one and the same instrument.

8. third parties

No term of this Deed is enforceable under the Contracts (Rights of Third Parties) Act 1999 by a person who is not a party to this Deed.

9. dispute resolution

Any disputes arising out of or in connection with this Deed shall be resolved pursuant to the terms of clause [X] of the Project Agreement.

10. SEVERABILITY

If any term, condition or provision of this Deed shall be held to be invalid, unlawful or unenforceable to any extent, such term, condition or provision shall not affect the validity, legality or enforceability of the other provisions of or any other documents referred to in this Deed.

11. governing law and jurisdiction

This Deed and any non-contractual obligation arising out of or in connection with it shall be governed by and construed in all respects in accordance with the laws of England.  Subject to clause 9, the English Courts shall have exclusive jurisdiction to settle any disputes which may arise out of or in connection with this Deed.

THIS DEED has been executed as a deed on the date stated at the beginning of this Deed.

SCHEDULE:  Amendments to the Project Agreement

[Detailed amendments to the PA to be set out here]

THE COMMON SEAL of 
)

[LOCAL AUTHORITY] 

 was hereunto


)

Affixed in the presence of 
)


Authorised Signatory

SIGNED as a DEED by 

[PFI CONTRACTOR]

acting by a director 
)


)

in the presence of 
)

	WITNESS
	Signature:  _________________________

	
	Name:

	
	Address:

	
	

	
	Occupation


� Note the effect of clause � REF _Ref329603862 \r \h ��1.2� of this Deed. Check whether "School" (which is used in a number of places in this Deed) is the correct defined term by reference to the Project Agreement. The same applies to "Site" and any other capitalised terms used in this Deed which are not defined herein and, therefore, for which reliance is being placed on clause � REF _Ref329603862 \r \h ��1.2�.


� Check capitalised terms used in this Deed (those not defined in clause � REF _Ref333388088 \r \h ��1.1�) against the Project Agreement.


� Subject to ongoing consideration regarding the property structure for the pfi assets.


� Please refer to paragraph 4.1.3 of the DfE's paper titled "Note for Local Authorities, PFI Contractors and Funders on PFI Academy vires concerns" dated 24 February 2012. Clause � REF _Ref325433663 \r \h ��3� is a suggested form of wording for the parties to consider.


� See paragraph 4.1.2 and footnote 2 of the DfE's paper titled "Note for Local Authorities, PFI Contractors and Funders on PFI Academy vires concerns" dated 24 February 2012. The drafting set out in this Deed is a suggested form for the parties to consider, but they should take their own legal advice in relation to certification and relevant discharge terms.


� It is preferable to include this clause in the Deed of Variation as a protection for the Academy Trust where the School Agreement contains back-to-back provisions under which the Authority must compensate the Academy Trust for some matter which the Contractor is responsible for under the Project Agreement and such back-to-back provisions are on terms that the Authority will only be liable to the Academy Trust to the extent the Authority makes recovery from the Contractor under the Project Agreement. The purpose of the clause is not to affect the risk profile of the Contractor (which should remain the same) but rather to guard against a technical "no loss" argument in response to a legitimate claim under the Project Agreement (the clause is motivated by the same concern which causes PFI contractors and their funders to include in the Project Agreement a clause such as clause 63.8 (Sub-Contractor Losses) of the BSF Project Agreement). The clause arises from the change in circumstance which sees the school becoming (on conversion) independent of the Authority, meaning that losses which pre-conversion would have been incurred by the Authority will post-conversion fall on the Academy Trust thus necessitating back-to-back provisions of the type referred to above (because the Academy Trust is not a party to the Project Agreement).
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