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Foreword from the Home Secretary

When the Government published its response to the Strategy Unit’s review of
the legal and regulatory framework for charities and the not-for-profit sector in
July 2003, I gave an undertaking that we would publish a Charities Bill in draft
as soon as possible. I know that the voluntary and community sector and
other stakeholders have been eagerly awaiting the emergence of the draft Bill
since then and I am pleased that we are now publishing it for pre-legislative
scrutiny.
The Government recognises and greatly values the role the voluntary and
community sector plays as a force for good in society. One of the most
important contributions Government can make to facilitating and promoting
the activities of the sector is by creating a modern legislative framework for it,
which will enable the sector to operate in a dynamic and innovative fashion
and which will preserve and build on the very considerable trust and esteem in
which the public hold the sector. We believe that the measures contained in
the draft Bill meet those aims. They closely reflect and take forward our
response to the Strategy Unit review. They take account of further helpful
contributions which we have received from key stakeholders and, in particular,
the responses to the consultation we conducted on the regulation of public
collections. We are grateful for all the assistance we have had with finalising
the detail of the proposals now contained in the draft Bill. This document also
contains explanatory notes on the draft clauses and a regulatory impact
assessment.
The Government readily acknowledges the complexity of charity law and the
challenges we face in attempting to devise a legal and regulatory framework
which meets the needs of what is a continually evolving area of our national
life. The draft Bill doesn’t represent a definitive answer for a diverse sector. We
need to test and refine our proposals before legislation is introduced into
Parliament. We welcome the very important role that will be played by the
Joint Committee who will examine our proposals in some detail. The Members
of the Committee bring to their task of scrutiny a wealth of experience of the
iii

work of the sector, and an understanding of the barriers to its further
expansion and how these might best be tackled without compromising its
integrity. The Committee will, I am sure, seek views from a wide audience and
will take evidence from the key players in the sector. The draft legislation will
receive rigorous and constructive examination. The outcome of the
Committee’s deliberations will be of considerable assistance to us in refining
our proposals for the finalised Bill. I look forward to receiving their report.
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NOTE ON THE JOINT COMMITTEE
The two Houses of Parliament have established a Joint Committee on the
Draft Charities Bill. The remit of the Committee is to consider the draft Bill, and
to report on it to both Houses by the end of September 2004. The Committee
will proceed in the normal manner of Select Committees, by holding hearings
and receiving written evidence. The Committee will publish a report making
recommendations.
The Joint Committee will invite interested organisations and individuals to
submit written evidence. The Committee is working to a very tight timetable.
Oral evidence has to be taken in June. If written evidence is going to influence
those sessions it needs to be sent in as soon as possible - by 21 June if
possible. Submissions received after that date will still be considered by the
Committee but are bound to have less influence on the inquiry.
Submissions should take the form of a memorandum and should have
numbered paragraphs. An indicative length would be 1,000 - 1,200 words,
memoranda which exceed five pages should be accompanied by a one-page
summary. Submissions may be accompanied by background material
(perhaps already published elsewhere) which would not be reprinted by the
Joint Committee. Written evidence should be sent, if possible in MS Word or
rich text format, by e-mail to scrutiny@parliament.uk. A single hard copy
(single-sided, unbound) should also be sent to Francene Graham, Scrutiny
Unit, Committee Office, House of Commons, 7 Millbank, London SW1P 3JA.
Fax 020 7219 838.
Details of the Joint Committee’s inquiry will be available on the website
http://www.parliament.uk/parliamentary_committees/jcdchb.cfm
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FRQVHQW RI WKH /RUGV 6SLULWXDO DQG 7HPSRUDO DQG &RPPRQV LQ WKLV SUHVHQW
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D LVHVWDEOLVKHGIRUFKDULWDEOHSXUSRVHVRQO\DQG
E IDOOVWREHVXEMHFWWRWKHFRQWURORIWKH+LJK&RXUWLQWKHH[HUFLVHRILWV
MXULVGLFWLRQZLWKUHVSHFWWRFKDULWLHV



6XEVHFWLRQ  GRHVQRWDSSO\LQUHODWLRQWRDQ\UHIHUHQFHWRDFKDULW\LQDQ\
RWKHUHQDFWPHQWLIWKHWHUPLVGHILQHGE\RUE\YLUWXHRIDQ\VXFKHQDFWPHQW



$UHIHUHQFHLQDQ\HQDFWPHQWRUGRFXPHQWWRDFKDULW\ZLWKLQWKHPHDQLQJRI
WKH&KDULWDEOH8VHV$FW F RUWKHSUHDPEOHWRLWVKDOOEHFRQVWUXHGDVD
UHIHUHQFHWRDFKDULW\DVGHILQHGE\WKLVVHFWLRQ







0HDQLQJRIqFKDULWDEOHSXUSRVHr


)RUWKHSXUSRVHVRIWKHODZRI(QJODQGDQG:DOHVDFKDULWDEOHSXUSRVHLVD
SXUSRVHZKLFKu
D IDOOVZLWKLQVXEVHFWLRQ  DQG
E LVIRUWKHSXEOLFEHQHILW VHHVHFWLRQ 



$ SXUSRVH IDOOV ZLWKLQ WKLV VXEVHFWLRQ LI LW IDOOV ZLWKLQ DQ\ RI WKH IROORZLQJ
GHVFULSWLRQVRISXUSRVHVu
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WKHSUHYHQWLRQRUUHOLHIRISRYHUW\
WKHDGYDQFHPHQWRIHGXFDWLRQ
WKHDGYDQFHPHQWRIUHOLJLRQ
WKHDGYDQFHPHQWRIKHDOWK
WKHDGYDQFHPHQWRIFLWL]HQVKLSRUFRPPXQLW\GHYHORSPHQW
WKHDGYDQFHPHQWRIWKHDUWVKHULWDJHRUVFLHQFH
WKHDGYDQFHPHQWRIDPDWHXUVSRUW
WKHDGYDQFHPHQWRIKXPDQULJKWVFRQIOLFWUHVROXWLRQRUUHFRQFLOLDWLRQ
WKHDGYDQFHPHQWRIHQYLURQPHQWDOSURWHFWLRQRULPSURYHPHQW
WKHUHOLHIRIWKRVHLQQHHGE\UHDVRQRI\RXWKDJHLOOKHDOWKGLVDELOLW\
ILQDQFLDOKDUGVKLSRURWKHUGLVDGYDQWDJH
WKHDGYDQFHPHQWRIDQLPDOZHOIDUH
DQ\RWKHUSXUSRVHVZLWKLQVXEVHFWLRQ  

,QVXEVHFWLRQ  u
D SDUDJUDSK G LQFOXGHVWKHSUHYHQWLRQRUUHOLHIRIVLFNQHVVGLVHDVHRU
KXPDQVXIIHULQJ
E SDUDJUDSK H LQFOXGHVu
L UXUDORUXUEDQUHJHQHUDWLRQDQG
LL WKH SURPRWLRQ RI FLYLF UHVSRQVLELOLW\ YROXQWHHULQJ WKH
YROXQWDU\VHFWRURUWKHHIIHFWLYHQHVVRUHIILFLHQF\RIFKDULWLHV
F LQSDUDJUDSK J qVSRUWrPHDQVVSRUWZKLFKLQYROYHVSK\VLFDOVNLOODQG
H[HUWLRQDQG
G SDUDJUDSK M LQFOXGHVUHOLHIJLYHQE\WKHSURYLVLRQRIDFFRPPRGDWLRQ
RUFDUHWRWKHSHUVRQVPHQWLRQHGLQWKDWSDUDJUDSK
7KHSXUSRVHVZLWKLQWKLVVXEVHFWLRQ VHHVXEVHFWLRQ  O DUHu
D DQ\ SXUSRVHV QRW ZLWKLQ SDUDJUDSKV D  WR N  RI VXEVHFWLRQ   EXW
UHFRJQLVHGDVFKDULWDEOHSXUSRVHVXQGHUH[LVWLQJFKDULW\ODZ
E DQ\ SXUSRVHV WKDW PD\ UHDVRQDEO\ EH UHJDUGHG DV DQDORJRXV WR DQ\
SXUSRVHV IDOOLQJ ZLWKLQ DQ\ RI WKRVH SDUDJUDSKV RU SDUDJUDSK D
DERYHDQG
F DQ\ SXUSRVHV WKDW PD\ UHDVRQDEO\ EH UHJDUGHG DV DQDORJRXV WR DQ\
SXUSRVHV ZKLFK KDYH EHHQ UHFRJQLVHG XQGHU FKDULW\ ODZ DV IDOOLQJ
ZLWKLQSDUDJUDSK E DERYHRUWKLVSDUDJUDSK



:KHUH DQ\ RI WKH WHUPV XVHG LQ DQ\ RI SDUDJUDSKV D  WR I  RU K  WR N  RI
VXEVHFWLRQ  RULQVXEVHFWLRQ  KDVDSDUWLFXODUPHDQLQJXQGHUFKDULW\ODZ
WKHWHUPLVWREHWDNHQDVKDYLQJWKHVDPHPHDQLQJZKHUHLWDSSHDUVLQWKDW
SURYLVLRQ



,QWKLVVHFWLRQu
qFKDULW\ODZrPHDQVWKHODZUHODWLQJWRFKDULWLHVLQ(QJODQGDQG:DOHV
DQG
qH[LVWLQJFKDULW\ODZrPHDQVFKDULW\ODZDVLQIRUFHLPPHGLDWHO\EHIRUH
WKHGD\RQZKLFKWKLVVHFWLRQFRPHVLQWRIRUFH



















7KHqSXEOLFEHQHILWrWHVW


7KLVVHFWLRQDSSOLHVLQFRQQHFWLRQZLWKWKHUHTXLUHPHQWLQVHFWLRQ  E WKDW
DSXUSRVHIDOOLQJZLWKLQVHFWLRQ  PXVWEHIRUWKHSXEOLFEHQHILWLILWLVWREH
DFKDULWDEOHSXUSRVH
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3DUWu0HDQLQJRIFKDULW\DQGFKDULWDEOHSXUSRVH





,Q GHWHUPLQLQJ ZKHWKHU WKDWUHTXLUHPHQW LV VDWLVILHGLQ UHODWLRQ WRDQ\ VXFK
SXUSRVHLWLVQRWWREHSUHVXPHGWKDWDSXUSRVHRIDSDUWLFXODUGHVFULSWLRQLV
IRUWKHSXEOLFEHQHILW



,QWKLV3DUWDQ\UHIHUHQFHWRWKHSXEOLFEHQHILWLVDUHIHUHQFHWRWKHSXEOLFEHQHILW
DVWKDWWHUPLVXQGHUVWRRGIRUWKHSXUSRVHVRIWKHODZUHODWLQJWRFKDULWLHVLQ
(QJODQGDQG:DOHV



6XEVHFWLRQ  DSSOLHVVXEMHFWWRVXEVHFWLRQ  
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5(*8/$7,212)&+$5,7,(6
&+$37(5



7+(&+$5,7<&200,66,21
(VWDEOLVKPHQWRI&KDULW\&RPPLVVLRQ


7KH&KDULW\&RPPLVVLRQ


$IWHUVHFWLRQRIWKH&KDULWLHV$FW F   qWKH$FWr LQVHUWu


q$ 7KH&KDULW\&RPPLVVLRQ


7KHUH VKDOO EH D ERG\ FRUSRUDWH WR EH NQRZQ DV WKH &KDULW\
&RPPLVVLRQ IRU (QJODQG DQG :DOHV LQ WKLV $FW UHIHUUHG WR DV qWKH
&RPPLVVLRQr 



,Q:HOVKWKH&RPPLVVLRQVKDOOEHNQRZQDVq&RPLVLZQ(OXVHQQDXDU
J\IHU/ORHJUD&\PUXr



7KHIXQFWLRQVRIWKH&RPPLVVLRQVKDOOEHSHUIRUPHGRQEHKDOIRIWKH
&URZQ



7KHSURYLVLRQVRI6FKHGXOH$WRWKLV$FWVKDOOKDYHHIIHFWZLWKUHVSHFW
WRWKH&RPPLVVLRQr







6FKHGXOH ZKLFKLQVHUWVWKHQHZ6FKHGXOH$LQWRWKH$FW KDVHIIHFW



7KHRIILFHRI&KDULW\&RPPLVVLRQHUIRU(QJODQGDQG:DOHVLVDEROLVKHG



7KHIXQFWLRQVRIWKH&KDULW\&RPPLVVLRQHUVIRU(QJODQGDQG:DOHVDQGWKHLU
SURSHUW\ULJKWVDQGOLDELOLWLHVDUHE\YLUWXHRIWKLVVXEVHFWLRQWUDQVIHUUHGWRWKH
&KDULW\&RPPLVVLRQIRU(QJODQGDQG:DOHV



$Q\HQDFWPHQWSDVVHGRUPDGHEHIRUHWKHFRPLQJLQWRIRUFHRIWKLVVHFWLRQKDV
HIIHFWVRIDUDVQHFHVVDU\IRUWKHSXUSRVHVRIRULQFRQVHTXHQFHRIWKHWUDQVIHU
HIIHFWHGE\VXEVHFWLRQ  DVLIDQ\UHIHUHQFHWRWKH&KDULW\&RPPLVVLRQHUVIRU
(QJODQGDQG:DOHVRUWRDQ\&KDULW\&RPPLVVLRQHUIRU(QJODQGDQG:DOHV
ZHUHDUHIHUHQFHWRWKH&KDULW\&RPPLVVLRQIRU(QJODQGDQG:DOHV





6HFWLRQRIDQG6FKHGXOHWRWKH$FWFHDVHWRKDYHHIIHFW





6FKHGXOH  ZKLFK FRQWDLQV VXSSOHPHQWDU\ SURYLVLRQ UHODWLQJ WR WKH
HVWDEOLVKPHQWRIWKH&KDULW\&RPPLVVLRQIRU(QJODQGDQG:DOHV KDVHIIHFW
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q%7KH&RPPLVVLRQpVUHJXODWRU\REMHFWLYHV


7KH&RPPLVVLRQKDVWKHUHJXODWRU\REMHFWLYHVVHWRXWLQVXEVHFWLRQ  



7KHUHJXODWRU\REMHFWLYHVDUHu
 7KHSXEOLFFRQILGHQFHREMHFWLYH
 7KHFRPSOLDQFHREMHFWLYH
 7KHVRFLDODQGHFRQRPLFLPSDFWREMHFWLYH
 7KHDFFRXQWDELOLW\REMHFWLYH



7KRVHREMHFWLYHVDUHGHILQHGDVIROORZVu
 7KHSXEOLFFRQILGHQFHREMHFWLYHLVWRLQFUHDVHSXEOLFWUXVWDQG
FRQILGHQFHLQFKDULWLHV
 7KHFRPSOLDQFHREMHFWLYHLVWRLQFUHDVHFRPSOLDQFHE\FKDULW\
WUXVWHHV ZLWK WKHLU OHJDO REOLJDWLRQV LQ H[HUFLVLQJ FRQWURO DQG
PDQDJHPHQWRIWKHDGPLQLVWUDWLRQRIWKHLUFKDULWLHV
 7KH VRFLDO DQG HFRQRPLF LPSDFW REMHFWLYH LV WR HQDEOH DQG
HQFRXUDJH FKDULWLHV WR PD[LPLVH WKHLU VRFLDO DQG HFRQRPLF
LPSDFW
 7KHDFFRXQWDELOLW\REMHFWLYHLVWRHQKDQFHWKHDFFRXQWDELOLW\RI
FKDULWLHVWRGRQRUVEHQHILFLDULHVDQGWKHJHQHUDOSXEOLF









&7KH&RPPLVVLRQpVJHQHUDOIXQFWLRQV


7KH&RPPLVVLRQKDVWKHJHQHUDOIXQFWLRQVVHWRXWLQVXEVHFWLRQ  



7KHJHQHUDOIXQFWLRQVDUHu
 'HWHUPLQLQJZKHWKHULQVWLWXWLRQVDUHRUDUHQRWFKDULWLHV
 (QFRXUDJLQJ DQG IDFLOLWDWLQJ WKH EHWWHU DGPLQLVWUDWLRQ RI
FKDULWLHV
 ,GHQWLI\LQJ DQG LQYHVWLJDWLQJ DSSDUHQW PLVFRQGXFW RU
PLVPDQDJHPHQW LQ WKH DGPLQLVWUDWLRQ RI FKDULWLHV DQG WDNLQJ
UHPHGLDORUSURWHFWLYHDFWLRQLQFRQQHFWLRQZLWKPLVFRQGXFWRU
PLVPDQDJHPHQWWKHUHLQ
 2EWDLQLQJ HYDOXDWLQJ DQG GLVVHPLQDWLQJ LQIRUPDWLRQ LQ
FRQQHFWLRQ ZLWK WKH SHUIRUPDQFH RI DQ\ RI WKH &RPPLVVLRQpV
IXQFWLRQVRUPHHWLQJDQ\RILWVUHJXODWRU\REMHFWLYHV
 *LYLQJ LQIRUPDWLRQ RU DGYLFH RU PDNLQJ SURSRVDOV WR DQ\
0LQLVWHU RI WKH &URZQ RQ PDWWHUV UHODWLQJ WR DQ\ RI WKH
&RPPLVVLRQpV IXQFWLRQV RU PHHWLQJ DQ\ RI LWV UHJXODWRU\
REMHFWLYHV



7KH &RPPLVVLRQpV IRXUWK JHQHUDO IXQFWLRQ LQFOXGHV DPRQJ RWKHU
WKLQJV  WKH PDLQWHQDQFH RI DQ DFFXUDWH DQG XSWRGDWH UHJLVWHU RI
FKDULWLHVXQGHUVHFWLRQDERYH



7KH&RPPLVVLRQpVILIWKJHQHUDOIXQFWLRQLQFOXGHV DPRQJRWKHUWKLQJV
FRPSO\LQJVRIDUDVLVUHDVRQDEO\SUDFWLFDEOHZLWKDQ\UHTXHVWPDGH
E\ D 0LQLVWHU RI WKH &URZQ IRU LQIRUPDWLRQ RU DGYLFH RQ DQ\ PDWWHU
UHODWLQJWRDQ\RILWVIXQFWLRQV
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&KDULWLHV%LOO
3DUWu5HJXODWLRQRIFKDULWLHV
&KDSWHUu7KH&KDULW\&RPPLVVLRQ

'7KH&RPPLVVLRQpVJHQHUDOGXWLHV


7KH&RPPLVVLRQKDVWKHJHQHUDOGXWLHVVHWRXWLQVXEVHFWLRQ  



7KHJHQHUDOGXWLHVDUHu
 6R IDU DV LV UHDVRQDEO\ SUDFWLFDEOH WKH &RPPLVVLRQ PXVW LQ
SHUIRUPLQJLWVIXQFWLRQVDFWLQDZD\u
D ZKLFKLVFRPSDWLEOHZLWKLWVUHJXODWRU\REMHFWLYHVDQG
E ZKLFKLWFRQVLGHUVPRVWDSSURSULDWHIRUWKHSXUSRVHRI
PHHWLQJWKRVHREMHFWLYHV
 ,QSHUIRUPLQJLWVIXQFWLRQVWKH&RPPLVVLRQPXVWKDYHUHJDUG
WR WKH QHHG WR XVH LWV UHVRXUFHV LQ WKH PRVW HIILFLHQW DQG
HFRQRPLFZD\
 ,Q PDQDJLQJ LWV DIIDLUV WKH &RPPLVVLRQ PXVW KDYH UHJDUG WR
VXFK JHQHUDOO\ DFFHSWHG SULQFLSOHV RI JRRG FRUSRUDWH
JRYHUQDQFHDVLWLVUHDVRQDEOHWRUHJDUGDVDSSOLFDEOHWRLW

(7KH&RPPLVVLRQpVLQFLGHQWDOSRZHUV


7KH &RPPLVVLRQ KDV SRZHU WR GR DQ\WKLQJ ZKLFK LV FDOFXODWHG WR
IDFLOLWDWHRULVFRQGXFLYHRULQFLGHQWDOWRWKHSHUIRUPDQFHRIDQ\RILWV
IXQFWLRQV



+RZHYHUQRWKLQJLQWKLV$FWDXWKRULVHVWKH&RPPLVVLRQu
D WRH[HUFLVHIXQFWLRQVFRUUHVSRQGLQJWRWKRVHRIDFKDULW\WUXVWHH
LQUHODWLRQWRDFKDULW\RU
E RWKHUZLVH WR EH GLUHFWO\ LQYROYHG LQ WKH DGPLQLVWUDWLRQ RI D
FKDULW\



6XEVHFWLRQ  GRHVQRWDIIHFWWKHRSHUDWLRQRIVHFWLRQ$RU%EHORZ
SRZHURI&RPPLVVLRQWRJLYHGLUHFWLRQVDVWRDFWLRQWREHWDNHQRUDV
WRDSSOLFDWLRQRIFKDULW\SURSHUW\ r











&+$37(5
7+(&+$5,7<$33($/75,%81$/


7KH&KDULW\$SSHDO7ULEXQDO


$IWHUVHFWLRQRIWKH$FWLQVHUWu



q3$57$
7+(&+$5,7<$33($/75,%81$/
$

7KH&KDULW\$SSHDO7ULEXQDO


7KHUHVKDOOEHDWULEXQDOWREHNQRZQDVWKH&KDULW\$SSHDO7ULEXQDO
LQWKLV$FWUHIHUUHGWRDVqWKH7ULEXQDOr 



7KHSURYLVLRQVRI6FKHGXOH%WRWKLV$FWVKDOOKDYHHIIHFWZLWKUHVSHFW
WRWKH7ULEXQDO

%

3UDFWLFHDQGSURFHGXUH


2QDQDSSHDOWRWKH7ULEXQDOWKH&RPPLVVLRQVKDOOEHWKHUHVSRQGHQW
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&KDULWLHV%LOO
3DUWu5HJXODWLRQRIFKDULWLHV
&KDSWHUu7KH&KDULW\$SSHDO7ULEXQDO



,QGHWHUPLQLQJDQDSSHDOWKH7ULEXQDOu
D VKDOOFRQVLGHUDIUHVKWKHGHFLVLRQGLUHFWLRQRURUGHUDSSHDOHG
DJDLQVWDQG
E PD\WDNHLQWRDFFRXQWHYLGHQFHZKLFKZDVQRWDYDLODEOHWRWKH
&RPPLVVLRQ



7KH/RUG&KDQFHOORUPD\PDNHUXOHVu
D UHJXODWLQJWKHH[HUFLVHRIWKHULJKWWRDSSHDOWRWKH7ULEXQDO
E DERXWWKHSUDFWLFHDQGSURFHGXUHWREHIROORZHGLQUHODWLRQWR
SURFHHGLQJVEHIRUHWKH7ULEXQDO



5XOHVXQGHUVXEVHFWLRQ  D DERYHPD\LQSDUWLFXODUPDNHSURYLVLRQ
VSHFLI\LQJu
D VWHSVZKLFKDSHUVRQPXVWWDNHEHIRUHDSSHDOLQJWRWKH7ULEXQDO
DQGWKHSHULRGZLWKLQZKLFKWKRVHVWHSVPXVWEHWDNHQ 
E WKHSHULRGIROORZLQJWKH&RPPLVVLRQpVILQDOGHFLVLRQGLUHFWLRQ
RURUGHUZLWKLQZKLFKVXFKDSSHDOVPD\EHPDGH
F WKHPDQQHULQZKLFKVXFKDSSHDOVDUHWREHPDGH



5XOHV XQGHU VXEVHFWLRQ  E  DERYH PD\ LQ SDUWLFXODU PDNH
SURYLVLRQu
D IRU WKH 3UHVLGHQW RU D OHJDO PHPEHU RI WKH 7ULEXQDO VHH
SDUDJUDSK   D  RI 6FKHGXOH % WR WKLV $FW  WR GHWHUPLQH
LQWHUORFXWRU\RUDQFLOODU\PDWWHUV
E DERXWWKHGLVFORVXUHRIGRFXPHQWV
F DERXWHYLGHQFH
G DERXWWKHDGPLVVLRQRIPHPEHUVRIWKHSXEOLFWRSURFHHGLQJV
H DERXWWKHUHSUHVHQWDWLRQRISDUWLHVWRSURFHHGLQJV
I DERXWWKHZLWKGUDZDORIDSSOLFDWLRQV
J DERXWWKHUHFRUGLQJDQGSURPXOJDWLRQRIGHFLVLRQV
K DERXWWKHDZDUGRIFRVWV



5XOHVRIWKH/RUG&KDQFHOORUXQGHUWKLVVHFWLRQu
D VKDOOEHPDGHE\VWDWXWRU\LQVWUXPHQWDQG
E VKDOO EH VXEMHFW WR DQQXOPHQW LQ SXUVXDQFH RI D UHVROXWLRQ RI
HLWKHU+RXVHRI3DUOLDPHQW



6HFWLRQ  EHORZDSSOLHVLQUHODWLRQWRUXOHVRIWKH/RUG&KDQFHOORU
XQGHUWKLVVHFWLRQDVLWDSSOLHVLQUHODWLRQWRUHJXODWLRQVDQGRUGHUVRI
WKH6HFUHWDU\RI6WDWHXQGHUWKLV$FW

&















$SSHDOIURP7ULEXQDO


$ SDUW\ WR SURFHHGLQJV EHIRUH WKH 7ULEXQDO PD\ DSSHDO WR WKH +LJK
&RXUWRQDSRLQWRIODZDJDLQVWDGHFLVLRQRIWKH7ULEXQDO



$QDSSHDOXQGHUWKLVVHFWLRQPD\EHEURXJKWRQO\ZLWKWKHSHUPLVVLRQ
RIu
D WKH7ULEXQDORU
E LIWKH7ULEXQDOUHIXVHVSHUPLVVLRQWKH+LJK&RXUW



)RUWKHSXUSRVHVRIVXEVHFWLRQ  DERYHu
D WKH $WWRUQH\ *HQHUDO LV WR EH WUHDWHG DV D SDUW\ WR DOO
SURFHHGLQJVEHIRUHWKH7ULEXQDODQG
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&KDULWLHV%LOO
3DUWu5HJXODWLRQRIFKDULWLHV
&KDSWHUu7KH&KDULW\$SSHDO7ULEXQDO

E

'

UXOHV XQGHU VHFWLRQ %   DERYH PD\ LQFOXGH SURYLVLRQ DV WR
ZKRHOVHLVDQGLVQRWWREHWUHDWHGDVDSDUW\WRSURFHHGLQJV
EHIRUHWKH7ULEXQDO

,QWHUYHQWLRQE\$WWRUQH\*HQHUDO


7KLVVHFWLRQDSSOLHVWRDQ\SURFHHGLQJVu
D EHIRUHWKH7ULEXQDORU
E RQDQDSSHDOIURPWKH7ULEXQDO
WRZKLFKWKH$WWRUQH\*HQHUDOLVQRWDSDUW\



7KH7ULEXQDORULQWKHFDVHRIDQDSSHDOIURPWKH7ULEXQDOWKHFRXUW
PD\DWDQ\VWDJHRIWKHSURFHHGLQJVGLUHFWWKDWDOOWKHQHFHVVDU\SDSHUV
LQWKHSURFHHGLQJVEHVHQWWRWKH$WWRUQH\*HQHUDO



$ GLUHFWLRQ XQGHU VXEVHFWLRQ   PD\ EH PDGH E\ WKH 7ULEXQDO RU
FRXUWu
D RILWVRZQPRWLRQRU
E RQWKHDSSOLFDWLRQRIDQ\SDUW\WRWKHSURFHHGLQJV





7KH$WWRUQH\*HQHUDOPD\u
D LQWHUYHQH LQ WKH SURFHHGLQJV LQ VXFK PDQQHU DV KH WKLQNV
QHFHVVDU\RUH[SHGLHQWDQG
E DUJXHEHIRUHWKH7ULEXQDORUFRXUWDQ\TXHVWLRQLQUHODWLRQWRWKH
SURFHHGLQJVZKLFKWKH7ULEXQDORUFRXUWFRQVLGHUVLWQHFHVVDU\
WRKDYHIXOO\DUJXHG









6XEVHFWLRQ  DSSOLHVZKHWKHURUQRWWKH7ULEXQDORUFRXUWKDVJLYHQD
GLUHFWLRQXQGHUVXEVHFWLRQ  r



6FKHGXOH ZKLFKLQVHUWVWKHQHZ6FKHGXOH%LQWRWKH$FW KDVHIIHFW



6FKHGXOH  ZKLFK FRQWDLQV SURYLVLRQ DERXW DSSHDOV WR WKH 7ULEXQDO DJDLQVW
GHFLVLRQVGLUHFWLRQVDQGRUGHUVRIWKH&KDULW\&RPPLVVLRQ KDVHIIHFW



&+$37(5
5(*,675$7,212)&+$5,7,(6
*HQHUDO


5HJLVWUDWLRQRIFKDULWLHV



)RUVHFWLRQRIWKH$FWVXEVWLWXWHu
q

5HJLVWHURIFKDULWLHV


7KHUHVKDOOFRQWLQXHWREHDUHJLVWHURIFKDULWLHVZKLFKVKDOOEHNHSWE\
WKH&KDULW\&RPPLVVLRQ



7KH UHJLVWHU VKDOO EH NHSW E\ WKH &RPPLVVLRQ LQ VXFK PDQQHU DV LW
WKLQNVILW



7KHUHJLVWHUVKDOOFRQWDLQu
D WKHQDPHRIHYHU\FKDULW\UHJLVWHUHGLQDFFRUGDQFHZLWKVHFWLRQ
$EHORZ UHJLVWUDWLRQ DQG
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&KDULWLHV%LOO
3DUWu5HJXODWLRQRIFKDULWLHV
&KDSWHUu5HJLVWUDWLRQRIFKDULWLHV

E


VXFKRWKHUSDUWLFXODUVRIDQGVXFKRWKHULQIRUPDWLRQUHODWLQJ
WRHYHU\VXFKFKDULW\DVWKH&RPPLVVLRQWKLQNVILW

7KH&RPPLVVLRQVKDOOUHPRYHIURPWKHUHJLVWHUu
D DQ\LQVWLWXWLRQZKLFKLWFRQVLGHUVLVQRORQJHUDFKDULW\DQG
E DQ\FKDULW\ZKLFKKDVFHDVHGWRH[LVWRUGRHVQRWRSHUDWH



,IWKHUHPRYDORIDQLQVWLWXWLRQXQGHUVXEVHFWLRQ  D DERYHLVGXHWR
DQ\FKDQJHLQLWVWUXVWVWKHUHPRYDOVKDOOWDNHHIIHFWIURPWKHGDWHRI
WKDWFKDQJH



:KHUHWKH&RPPLVVLRQLQWHQGVWRUHPRYHIURPWKHUHJLVWHUDFKDULW\
FRQVWLWXWHGDVD&,2LWPXVWJLYHPRQWKVpQRWLFHRILWVLQWHQWLRQu
D LQVXFKPDQQHUDQG
E WRVXFKSHUVRQVRUGHVFULSWLRQVRISHUVRQV
DVPD\EHSUHVFULEHGE\UHJXODWLRQVPDGHE\WKH6HFUHWDU\RI6WDWH



,IDFKDULW\LVIRUWKHWLPHEHLQJUHJLVWHUHGXQGHUVHFWLRQ$  EHORZ
YROXQWDU\UHJLVWUDWLRQ WKHFKDULW\u
D PD\EHUHPRYHGIURPWKHUHJLVWHUDWDQ\WLPHDQG
E VKDOOEHVRUHPRYHGLIWKHFKDULW\VRUHTXHVWV



7KH UHJLVWHU LQFOXGLQJ WKH HQWULHV FDQFHOOHG ZKHQ LQVWLWXWLRQV DUH
UHPRYHG IURP WKH UHJLVWHU  VKDOO EH RSHQ WR SXEOLF LQVSHFWLRQ DW DOO
UHDVRQDEOHWLPHV







&RSLHV RUSDUWLFXODUV RIWKHWUXVWVRIDQ\UHJLVWHUHGFKDULW\DVVXSSOLHG
WR WKH &RPPLVVLRQ XQGHU VHFWLRQ % EHORZ DSSOLFDWLRQV IRU
UHJLVWUDWLRQ VKDOOVRORQJDVWKHFKDULW\UHPDLQVRQWKHUHJLVWHUu
D EHNHSWE\WKH&RPPLVVLRQDQG
E EHRSHQWRSXEOLFLQVSHFWLRQDWDOOUHDVRQDEOHWLPHV
H[FHSW WR WKH H[WHQW WKDW UHJXODWLRQV PDGH E\ WKH 6HFUHWDU\ RI 6WDWH
RWKHUZLVHSURYLGH
:KHUHDQ\LQIRUPDWLRQFRQWDLQHGLQWKHUHJLVWHULVQRWLQGRFXPHQWDU\
IRUP VXEVHFWLRQ   DERYH VKDOO EH FRQVWUXHG DV UHTXLULQJ WKH
LQIRUPDWLRQWREHDYDLODEOHIRUSXEOLFLQVSHFWLRQLQOHJLEOHIRUPDWDOO
UHDVRQDEOHWLPHV













,IWKH&RPPLVVLRQVRGHWHUPLQHVVXEVHFWLRQ  VKDOOQRWDSSO\WRDQ\
SDUWLFXODULQIRUPDWLRQFRQWDLQHGLQWKHUHJLVWHUWKDWLVVSHFLILHGLQWKH
GHWHUPLQDWLRQ

$5HJLVWUDWLRQRIFKDULWLHV





(YHU\ FKDULW\ PXVW EH UHJLVWHUHG LQ WKH UHJLVWHU RI FKDULWLHV XQOHVV
VXEVHFWLRQ  EHORZDSSOLHVWRLW



7KHIROORZLQJDUHQRWUHTXLUHGWREHUHJLVWHUHGu
D DQ\H[HPSWFKDULW\ VHH6FKHGXOHWRWKLV$FW 
E DQ\FKDULW\ZKLFKIRUWKHWLPHEHLQJu
L LVSHUPDQHQWO\RUWHPSRUDULO\H[FHSWHGE\RUGHURIWKH
&RPPLVVLRQDQG
LL FRPSOLHVZLWKDQ\FRQGLWLRQVRIWKHH[FHSWLRQ
DQGZKRVHJURVVLQFRPHGRHVQRWH[FHHG
F DQ\FKDULW\ZKLFKIRUWKHWLPHEHLQJu
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&KDULWLHV%LOO
3DUWu5HJXODWLRQRIFKDULWLHV
&KDSWHUu5HJLVWUDWLRQRIFKDULWLHV

L

G












LV RU LV RI D GHVFULSWLRQ SHUPDQHQWO\ RU WHPSRUDULO\
H[FHSWHGE\UHJXODWLRQVPDGHE\WKH6HFUHWDU\RI6WDWH
DQG
LL FRPSOLHVZLWKDQ\FRQGLWLRQVRIWKHH[FHSWLRQ
DQGZKRVHJURVVLQFRPHGRHVQRWH[FHHGDQG
DQ\FKDULW\ RWKHUWKDQRQHFRQVWLWXWHGDVD&,2 ZKRVHJURVV
LQFRPHGRHVQRWH[FHHG

)RUWKHSXUSRVHVRIVXEVHFWLRQ  E DERYHu
D DQ\RUGHUPDGHRUKDYLQJHIIHFWDVLIPDGHE\WKH&RPPLVVLRQ
XQGHUVHFWLRQ  E RIWKLV$FW DVRULJLQDOO\HQDFWHG DQGLQ
IRUFHLPPHGLDWHO\EHIRUHWKHDSSRLQWHGGD\KDVHIIHFWDVIURP
WKDWGD\DVLIPDGHXQGHUVXEVHFWLRQ  E  DQGPD\EHYDULHG
RUUHYRNHGDFFRUGLQJO\ DQG
E QRRUGHUPD\EHPDGHXQGHUVXEVHFWLRQ  E VRDVWRH[FHSWRQ
RU DIWHU WKH DSSRLQWHG GD\ DQ\ FKDULW\ WKDW ZDV QRW H[FHSWHG
LPPHGLDWHO\EHIRUHWKDWGD\
)RUWKHSXUSRVHVRIVXEVHFWLRQ  F DERYHu
D DQ\ UHJXODWLRQV PDGH RU KDYLQJ HIIHFW DV LI PDGH E\ WKH
6HFUHWDU\RI6WDWHXQGHUVHFWLRQ  E RIWKLV$FW DVRULJLQDOO\
HQDFWHG  DQG LQ IRUFH LPPHGLDWHO\ EHIRUH WKH DSSRLQWHG GD\
KDYHHIIHFWDVIURPWKDWGD\DVLIPDGHXQGHUVXEVHFWLRQ  F
DQGPD\YDULHGRUUHYRNHGDFFRUGLQJO\ 
E VXFK UHJXODWLRQV VKDOO EH PDGH XQGHU VXEVHFWLRQ  F  DV DUH
QHFHVVDU\WRVHFXUHWKDWDOORIWKHIRUPHUO\VSHFLILHGLQVWLWXWLRQV
DUHH[FHSWHGXQGHUWKDWSURYLVLRQ VXEMHFWWRFRPSOLDQFHZLWK
DQ\ FRQGLWLRQV RI WKH H[FHSWLRQ DQG WKH ILQDQFLDO OLPLW
PHQWLRQHGLQWKDWSURYLVLRQ EXW
F RWKHUZLVHQRUHJXODWLRQVPD\EHPDGHXQGHUVXEVHFWLRQ  F
VR DV WR H[FHSW RQ RU DIWHU DSSRLQWHG GD\ DQ\ GHVFULSWLRQ RI
FKDULWLHVWKDWZDVQRWH[FHSWHGLPPHGLDWHO\EHIRUHWKDWGD\
,QVXEVHFWLRQ  E DERYHqIRUPHUO\VSHFLILHGLQVWLWXWLRQVrPHDQVu
D DQ\LQVWLWXWLRQIDOOLQJZLWKLQVHFWLRQ % D RU E RIWKLV$FWDV
LQ IRUFH LPPHGLDWHO\ EHIRUH WKH DSSRLQWHG GD\ FHUWDLQ
HGXFDWLRQDOLQVWLWXWLRQV RU
E DQ\LQVWLWXWLRQFHDVLQJWREHDQH[HPSWFKDULW\DVDUHVXOWRIWKH
DPHQGPHQWVPDGHE\VHFWLRQRIWKH&KDULWLHV$FW















$FKDULW\ZLWKLQu
D VXEVHFWLRQ  E RU F DERYHRU
E VXEVHFWLRQ  G DERYH
PD\DWLWVUHTXHVWEHUHJLVWHUHGLQWKHUHJLVWHURIFKDULWLHV



7KH6HFUHWDU\RI6WDWHPD\E\RUGHUDPHQGu
D VXEVHFWLRQ  E DQG F DERYHRU
E VXEVHFWLRQ  G DERYH
E\VXEVWLWXWLQJDGLIIHUHQWVXPIRUWKHVXPIRUWKHWLPHEHLQJVSHFLILHG
WKHUH



7KH 6HFUHWDU\ RI 6WDWH PD\ RQO\ PDNH DQ RUGHU XQGHU VXEVHFWLRQ 
DERYHu
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&KDULWLHV%LOO
3DUWu5HJXODWLRQRIFKDULWLHV
&KDSWHUu5HJLVWUDWLRQRIFKDULWLHV

D
E







%

VRIDUDVLWDPHQGVVXEVHFWLRQ  E DQG F LIKHFRQVLGHUVLW
H[SHGLHQW WR VR ZLWK D YLHZ WR UHGXFLQJ WKH VFRSH RI WKH
H[FHSWLRQSURYLGHGE\WKRVHSURYLVLRQV
VRIDUDVLWDPHQGVVXEVHFWLRQ  G LIKHFRQVLGHUVLWH[SHGLHQW
WR GR VR LQ FRQVHTXHQFH RI FKDQJHV LQ WKH YDOXH RI PRQH\ RU
ZLWKDYLHZWRH[WHQGLQJWKHVFRSHRIWKHH[FHSWLRQSURYLGHGE\
WKDWSURYLVLRQ

,Q WKLV VHFWLRQ qWKH DSSRLQWHG GD\r PHDQV WKH GD\ DSSRLQWHG IRU WKH
FRPLQJLQWRIRUFHRIVHFWLRQRIWKH&KDULWLHV$FW UHJLVWUDWLRQRI
FKDULWLHV 
,Q WKLV VHFWLRQ DQ\ UHIHUHQFH WR D FKDULW\pV qJURVV LQFRPHr VKDOO EH
FRQVWUXHGLQUHODWLRQWRDSDUWLFXODUWLPHu
D DVDUHIHUHQFHWRWKHFKDULW\pVJURVVLQFRPHLQLWVILQDQFLDO\HDU
LPPHGLDWHO\SUHFHGLQJWKDWWLPHRU
E LIWKH&RPPLVVLRQVRGHWHUPLQHVDVDUHIHUHQFHWRWKHDPRXQW
ZKLFKWKH&RPPLVVLRQHVWLPDWHVWREHWKHOLNHO\DPRXQWRIWKH
FKDULW\pVJURVVLQFRPHLQVXFKILQDQFLDO\HDURIWKHFKDULW\DVLV
VSHFLILHGLQWKHGHWHUPLQDWLRQ
7KHIROORZLQJSURYLVLRQVRIWKLVVHFWLRQu
D VXEVHFWLRQ  E DQG F 
E VXEVHFWLRQV  WR  DQG
F VXEVHFWLRQV  D   D   D DQG  
VKDOOFHDVHWRKDYHHIIHFWRQVXFKGD\DVWKH6HFUHWDU\RI6WDWHPD\E\
RUGHUDSSRLQWIRUWKHSXUSRVHVRIWKLVVXEVHFWLRQ
'XWLHVRIWUXVWHHVLQFRQQHFWLRQZLWKUHJLVWUDWLRQ









:KHUH D FKDULW\ UHTXLUHG WR EH UHJLVWHUHG E\ YLUWXH RI VHFWLRQ $ 
DERYHLVQRWUHJLVWHUHGLWLVWKHGXW\RIWKHFKDULW\WUXVWHHVu
D WRDSSO\WRWKH&RPPLVVLRQIRUWKHFKDULW\WREHUHJLVWHUHGDQG
E WR VXSSO\ WKH &RPPLVVLRQ ZLWK WKH UHTXLUHG GRFXPHQWV DQG
LQIRUPDWLRQ
7KHqUHTXLUHGGRFXPHQWVDQGLQIRUPDWLRQrDUHu
D FRSLHVRIWKHFKDULW\pVWUXVWVRU LIWKH\DUHQRWVHWRXWLQDQ\
H[WDQWGRFXPHQW SDUWLFXODUVRIWKHP
E VXFKRWKHUGRFXPHQWVRULQIRUPDWLRQDVPD\EHSUHVFULEHGE\
UHJXODWLRQVPDGHE\WKH6HFUHWDU\RI6WDWHDQG
F VXFKRWKHUGRFXPHQWVRULQIRUPDWLRQDVWKH&RPPLVVLRQPD\
UHTXLUHIRUWKHSXUSRVHVRIWKHDSSOLFDWLRQ
:KHUHDQLQVWLWXWLRQLVIRUWKHWLPHEHLQJUHJLVWHUHGLWLVWKHGXW\RIWKH
FKDULW\WUXVWHHV RUWKHODVWFKDULW\WUXVWHHV u
D WRQRWLI\WKH&RPPLVVLRQLIWKHLQVWLWXWLRQFHDVHVWRH[LVWRULI
WKHUHLVDQ\FKDQJHLQLWVWUXVWVRULQWKHSDUWLFXODUVRILWHQWHUHG
LQWKHUHJLVWHUDQG
E
VR IDU DV DSSURSULDWH  WR VXSSO\ WKH &RPPLVVLRQ ZLWK
SDUWLFXODUVRIDQ\VXFKFKDQJHDQGFRSLHVRIDQ\QHZWUXVWVRU
DOWHUDWLRQVRIWKHWUXVWV
1RWKLQJLQVXEVHFWLRQ  DERYHUHTXLUHVDSHUVRQu
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&KDULWLHV%LOO
3DUWu5HJXODWLRQRIFKDULWLHV
&KDSWHUu5HJLVWUDWLRQRIFKDULWLHV

D
E
F





WR VXSSO\ WKH &RPPLVVLRQ ZLWK FRSLHV RI VFKHPHV IRU WKH
DGPLQLVWUDWLRQRIDFKDULW\PDGHRWKHUZLVHWKDQE\WKHFRXUW
WRQRWLI\WKH&RPPLVVLRQRIDQ\FKDQJHPDGHZLWKUHVSHFWWRD
UHJLVWHUHGFKDULW\E\VXFKDVFKHPHRU
LIKHUHIHUVWKH&RPPLVVLRQWRDGRFXPHQWRUFRS\DOUHDG\LQ
WKHSRVVHVVLRQRIWKH&RPPLVVLRQWRVXSSO\DIXUWKHUFRS\RI
WKHGRFXPHQW

:KHUH D FRS\ RI D GRFXPHQW UHODWLQJ WR D UHJLVWHUHG FKDULW\ LV QRW
UHTXLUHGWREHVXSSOLHGWRWKH&RPPLVVLRQDVWKHUHVXOWRIVXEVHFWLRQ
  DERYH D FRS\ RI WKH GRFXPHQW VKDOO EH RSHQ WR LQVSHFWLRQ XQGHU
VHFWLRQ  DERYHDVLIVXSSOLHGWRWKH&RPPLVVLRQXQGHUWKLVVHFWLRQr





,QWHULPFKDQJHVLQWKUHVKROGIRUUHJLVWUDWLRQRIVPDOOFKDULWLHV


$WDQ\WLPHEHIRUHWKHFRPPHQFHPHQWRIVHFWLRQDERYHWKH6HFUHWDU\RI6WDWH
PD\E\RUGHUDPHQGVHFWLRQRIWKH$FW WKHUHJLVWHURIFKDULWLHV VRDV
WRu
D UHSODFHVHFWLRQ  F  WKUHVKROGIRUUHJLVWUDWLRQRIVPDOOFKDULWLHV ZLWK
DSURYLVLRQUHIHUULQJWRDFKDULW\ZKRVHJURVVLQFRPHGRHVQRWH[FHHG
VXFKVXPDVLVSUHVFULEHGLQWKHRUGHUDQG
E GHILQHqJURVVLQFRPHrIRUWKHSXUSRVHVRIWKDWSURYLVLRQ



$QRUGHUXQGHUVXEVHFWLRQ  LVWREHPDGHE\VWDWXWRU\LQVWUXPHQWVXEMHFWWR
DQQXOPHQWLQSXUVXDQFHRIDUHVROXWLRQRIHLWKHU+RXVHRI3DUOLDPHQW



6XEVHFWLRQ  GRHVQRWDIIHFWWKHH[LVWLQJSRZHUXQGHUVHFWLRQ  RIWKDW$FW
WRLQFUHDVHWKHILQDQFLDOOLPLWVSHFLILHGLQVHFWLRQ  F 



7KLVVHFWLRQFHDVHVWRKDYHHIIHFWRQWKHGD\RQZKLFKVHFWLRQDERYHFRPHV
LQWRIRUFH







([HPSWFKDULWLHVUHJLVWUDWLRQDQGUHJXODWLRQ


&KDQJHVLQH[HPSWFKDULWLHV


6FKHGXOHWRWKH$FW H[HPSWFKDULWLHV LVDPHQGHGDVIROORZV



,Q SDUDJUDSK D  JHQHUDO H[HPSWLRQ E\ UHIHUHQFH WR ODZ H[LVWLQJ SULRU WR
&KDULWLHV$FW DIWHUqrLQVHUWq EXWVHH1RWH r





,QSDUDJUDSK E  FHUWDLQVSHFLILHGXQLYHUVLWLHVDQGVFKRROV u
D IRU qWKH FROOHJHV DQG KDOOV LQ WKH XQLYHUVLWLHV RI 2[IRUG &DPEULGJH
'XUKDP DQG 1HZFDVWOHr VXEVWLWXWH qDQ\ FROOHJH RU KDOO LQ WKH
XQLYHUVLW\RI1HZFDVWOHDQGrDQG
E RPLWqDQGWKHFROOHJHVRI:LQFKHVWHUDQG(WRQr





%HIRUHSDUDJUDSK L LQVHUWu
qK



DKLJKHUHGXFDWLRQFRUSRUDWLRQr

$IWHUSDUDJUDSK L LQVHUWu
qM

DIXUWKHUHGXFDWLRQFRUSRUDWLRQr
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&KDULWLHV%LOO
3DUWu5HJXODWLRQRIFKDULWLHV
&KDSWHUu5HJLVWUDWLRQRIFKDULWLHV



,QSDUDJUDSK Z  H[HPSWLRQIRULQVWLWXWLRQVDGPLQLVWHUHGE\RURQEHKDOIRI
LQVWLWXWLRQV H[HPSWHG XQGHU SUHFHGLQJ SURYLVLRQV  DIWHU qODVWPHQWLRQHG
LQVWLWXWLRQrLQVHUWq EXWVHH1RWH r



2PLWSDUDJUDSK [  &KXUFK&RPPLVVLRQHUVDQGLQVWLWXWLRQVDGPLQLVWHUHGE\
WKHP 



,QSDUDJUDSK \  LQGXVWULDODQGSURYLGHQWVRFLHWLHVHWF IRUWKHZRUGVIURP
qDQGDQ\rRQZDUGVVXEVWLWXWHqDQGZKLFKLVDOVRUHJLVWHUHGLQWKHUHJLVWHURI
VRFLDOODQGORUGVXQGHU3DUWRIWKH+RXVLQJ$FWr



2PLWSDUDJUDSK ]E  WKH1DWLRQDO/RWWHU\&KDULWLHV%RDUG 









$WWKHHQGLQVHUWu
q1RWHV
3DUDJUDSK D DERYHGRHVQRWLQFOXGHu
D DQ\LQVWLWXWLRQZKRVHSURSHUW\FRQVLVWVRIRULQFOXGHVSURSHUW\
IDOOLQJZLWKLQWKH0HWKRGLVW&KXUFK)XQGV$FW
E WKH UHSUHVHQWDWLYH ERG\ RI WKH :HOVK &KXUFK RU SURSHUW\
DGPLQLVWHUHGE\LWRU
F DQ\LQVWLWXWLRQZKRVHSURSHUW\FRQVLVWVRIRULQFOXGHVSURSHUW\
IDOOLQJZLWKLQWKH&KXUFK)XQGV,QYHVWPHQW0HDVXUH
3DUDJUDSK Z DERYHGRHVQRWLQFOXGHDQ\VWXGHQWVpXQLRQr



,QVHFWLRQRIWKH$FW VFKHPHVWRHVWDEOLVKFRPPRQLQYHVWPHQWIXQGV 
LQVXEVHFWLRQ   IXQGLVWREHDFKDULW\DQGLIWKHVFKHPHDGPLWVRQO\H[HPSW
FKDULWLHV DQ H[HPSW FKDULW\  RPLW WKH ZRUGV IURP q DQG LI WKH VFKHPHr
RQZDUGV





,QFUHDVHGUHJXODWLRQRIH[HPSWFKDULWLHVXQGHU$FW
7KH$FWLVDPHQGHGLQDFFRUGDQFHZLWK6FKHGXOH ZKLFKKDVHIIHFWIRU
LQFUHDVLQJWKHH[WHQWWRZKLFKH[HPSWFKDULWLHVDUHVXEMHFWWRUHJXODWLRQXQGHU
WKDW$FW 





*HQHUDOGXW\RISULQFLSDOUHJXODWRULQUHODWLRQWRH[HPSWFKDULW\


7KLVVHFWLRQDSSOLHVWRDQ\ERG\RU0LQLVWHURIWKH&URZQZKRLVWKHSULQFLSDO
UHJXODWRULQUHODWLRQWRDQH[HPSWFKDULW\



7KH ERG\ RU 0LQLVWHU PXVW GR DOO WKDW LW RU KH UHDVRQDEO\ FDQ WR PHHW WKH
FRPSOLDQFHREMHFWLYHLQUHODWLRQWRWKHFKDULW\



7KHFRPSOLDQFHREMHFWLYHLVWRLQFUHDVHFRPSOLDQFHE\WKHFKDULW\WUXVWHHVZLWK
WKHLU OHJDO REOLJDWLRQV LQ H[HUFLVLQJ FRQWURO DQG PDQDJHPHQW RI WKH
DGPLQLVWUDWLRQRIWKHFKDULW\





,QWKLVVHFWLRQu
D qFKDULW\WUXVWHHVrDQGqH[HPSWFKDULW\rKDYHWKHVDPHPHDQLQJDVLQ
WKH$FWDQG
E qSULQFLSDO UHJXODWRUr LQ UHODWLRQ WR DQ H[HPSW FKDULW\ PHDQV VXFK
ERG\RU0LQLVWHURIWKH&URZQDVLVSUHVFULEHGDVLWVSULQFLSDOUHJXODWRU
E\UHJXODWLRQVPDGHE\VWDWXWRU\LQVWUXPHQWE\WKH6HFUHWDU\RI6WDWH
5HJXODWLRQV XQGHU VXEVHFWLRQ  E  PD\ PDNH VXFK DPHQGPHQWV RI DQ\
HQDFWPHQWDVWKH6HFUHWDU\RI6WDWHFRQVLGHUVDSSURSULDWHIRUWKHSXUSRVHRI
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&KDULWLHV%LOO
3DUWu5HJXODWLRQRIFKDULWLHV
&KDSWHUu5HJLVWUDWLRQRIFKDULWLHV

IDFLOLWDWLQJ RU RWKHUZLVH LQ FRQQHFWLRQ ZLWK WKH GLVFKDUJH E\ D SULQFLSDO
UHJXODWRURIWKHGXW\XQGHUVXEVHFWLRQ  


1R UHJXODWLRQV PD\ EH PDGH XQGHU VXEVHFWLRQ  E  XQOHVV D GUDIW RI WKH
UHJXODWLRQVKDVEHHQODLGEHIRUHDQGDSSURYHGE\UHVROXWLRQRIHDFK+RXVHRI
3DUOLDPHQW



&+$37(5
$33/,&$7,212)3523(57<&<35¤6
&\SUÄVRFFDVLRQV


$SSOLFDWLRQF\SUÄVE\UHIHUHQFHWRFXUUHQWFLUFXPVWDQFHV


6HFWLRQRIWKH$FW RFFDVLRQVIRUDSSO\LQJSURSHUW\F\SUÄV LVDPHQGHG
DVIROORZV



,QVXEVHFWLRQ  F  G DQG H LLL IRUqWKH VSLULWRIWKHJLIWrVXEVWLWXWHqWKH
DSSURSULDWHFRQVLGHUDWLRQVr



$IWHUVXEVHFWLRQ  LQVHUWu
q $





,QVXEVHFWLRQ  DERYHqWKHDSSURSULDWHFRQVLGHUDWLRQVrPHDQVu
D
RQWKHRQHKDQG WKHVSLULWRIWKHJLIWFRQFHUQHGDQG
E
RQWKHRWKHU WKHVRFLDODQGHFRQRPLFFLUFXPVWDQFHVSUHYDLOLQJ
DWWKHWLPHRIWKHSURSRVHGDOWHUDWLRQRIWKHRULJLQDOSXUSRVHVr





$SSOLFDWLRQF\SUÄVRIJLIWVE\GRQRUVXQNQRZQRUGLVFODLPLQJ


6HFWLRQRIWKH$FW DSSOLFDWLRQF\SUÄVRIJLIWVRIGRQRUVXQNQRZQRU
GLVFODLPLQJ LVDPHQGHGDVIROORZV



,Q VXEVHFWLRQ   SRZHU RI FRXUW WR GLUHFW WKDW SURSHUW\ LV WR EH WUHDWHG DV
EHORQJLQJ WR GRQRUV ZKR FDQQRW EH LGHQWLILHG  DIWHU qFRXUWr LQ ERWK SODFHV
LQVHUWqRUWKH&RPPLVVLRQr
$SSOLFDWLRQF\SUÄVRIJLIWVPDGHLQUHVSRQVHWRFHUWDLQVROLFLWDWLRQV





$IWHUVHFWLRQRIWKH$FWLQVHUWu
q$ $SSOLFDWLRQF\SUÄVRIJLIWVPDGHLQUHVSRQVHWRFHUWDLQVROLFLWDWLRQV




7KLVVHFWLRQDSSOLHVWRSURSHUW\JLYHQu
D IRUVSHFLILFFKDULWDEOHSXUSRVHVDQG
E LQUHVSRQVHWRDVROLFLWDWLRQZLWKLQVXEVHFWLRQ  EHORZ
$VROLFLWDWLRQLVZLWKLQWKLVVXEVHFWLRQLIu
D LWLVPDGHIRUVSHFLILFFKDULWDEOHSXUSRVHVDQG
E LW LV DFFRPSDQLHG E\ D VWDWHPHQW WR WKH HIIHFW WKDW SURSHUW\
JLYHQ LQ UHVSRQVH WR LW ZLOO LQ WKH HYHQW RI WKRVH SXUSRVHV
IDLOLQJEHDSSOLFDEOHF\SUÄVDVLIJLYHQIRUFKDULWDEOHSXUSRVHV
JHQHUDOO\XQOHVVWKHGRQRUPDNHVDUHOHYDQWGHFODUDWLRQDWWKH
WLPHRIPDNLQJWKHJLIW
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&KDULWLHV%LOO
3DUWu5HJXODWLRQRIFKDULWLHV
&KDSWHUu$SSOLFDWLRQRISURSHUW\F\SUÄV















$qUHOHYDQWGHFODUDWLRQrLVDGHFODUDWLRQLQZULWLQJE\WKHGRQRUWRWKH
HIIHFW WKDW LQ WKH HYHQW RI WKH VSHFLILF FKDULWDEOH SXUSRVHV IDLOLQJ KH
ZLVKHVWKHWUXVWHHVKROGLQJWKHSURSHUW\WRJLYHKLPWKHRSSRUWXQLW\WR
UHTXHVW WKH UHWXUQ RI WKH SURSHUW\ LQ TXHVWLRQ RU D VXP HTXDO WR LWV
YDOXH 



6XEVHFWLRQV  DQG  EHORZDSSO\LIu
D D SHUVRQ KDV JLYHQ SURSHUW\ DV PHQWLRQHG LQ VXEVHFWLRQ 
DERYH
E WKHVSHFLILFFKDULWDEOHSXUSRVHVIDLODQG
F WKHGRQRUKDVPDGHDUHOHYDQWGHFODUDWLRQ



7KHWUXVWHHVKROGLQJWKHSURSHUW\PXVWWDNHWKHSUHVFULEHGVWHSVIRUWKH
SXUSRVHRIu
D LQIRUPLQJWKHGRQRURIWKHIDLOXUHRIWKHSXUSRVHV
E HQTXLULQJ ZKHWKHU KH ZLVKHV WR UHTXHVW WKH UHWXUQ RI WKH
SURSHUW\ RUDVXPHTXDOWRLWVYDOXH DQG
F LI ZLWKLQ WKH SUHVFULEHG SHULRG KH PDNHV VXFK D UHTXHVW
UHWXUQLQJWKHSURSHUW\ RUVXFKDVXP WRKLP
,IWKRVHWUXVWHHVKDYHWDNHQDOODSSURSULDWHSUHVFULEHGVWHSVEXWu
D WKH\KDYHIDLOHGWRILQGWKHGRQRURU
E WKH GRQRU GRHV QRW ZLWKLQ WKH SUHVFULEHG SHULRG UHTXHVW WKH
UHWXUQRIWKHSURSHUW\ RUDVXPHTXDOWRLWVYDOXH 
VHFWLRQ    DERYH VKDOO DSSO\ WR WKH SURSHUW\ DV LI LW EHORQJHG WR D
GRQRUZLWKLQSDUDJUDSK E RIWKDWVXEVHFWLRQ DSSOLFDWLRQRISURSHUW\
ZKHUHGRQRUKDVGLVFODLPHGULJKWWRUHWXUQRISURSHUW\ 
,Iu
D

D SHUVRQ KDV JLYHQ SURSHUW\ DV PHQWLRQHG LQ VXEVHFWLRQ 
DERYH
E WKHVSHFLILFFKDULWDEOHSXUSRVHVIDLODQG
F WKHGRQRUKDVQRWPDGHDUHOHYDQWGHFODUDWLRQ
VHFWLRQ    DERYH VKDOO VLPLODUO\ DSSO\ WR WKH SURSHUW\ DV LI LW
EHORQJHGWRDGRQRUZLWKLQSDUDJUDSK E RIWKDWVXEVHFWLRQ

)RUWKHSXUSRVHVRIWKLVVHFWLRQu
D qVROLFLWDWLRQr PHDQV D VROLFLWDWLRQ PDGH LQ DQ\ PDQQHU DQG
KRZHYHUFRPPXQLFDWHGWRWKHSHUVRQVWRZKRPLWLVDGGUHVVHG
E LWLVLUUHOHYDQWZKHWKHUDQ\FRQVLGHUDWLRQLVRULVWREHJLYHQLQ
UHWXUQIRUWKHSURSHUW\LQTXHVWLRQDQG
F ZKHUH DQ\ DSSHDO FRQVLVWV RI ERWK VROLFLWDWLRQV WKDW DUH
DFFRPSDQLHG E\ VWDWHPHQWV ZLWKLQ VXEVHFWLRQ  E  DQG
VROLFLWDWLRQV WKDW DUH QRW VR DFFRPSDQLHG D SHUVRQ JLYLQJ
SURSHUW\ DV D UHVXOW RI WKH DSSHDO LV WR EH WDNHQ WR KDYH
UHVSRQGHGWRWKHIRUPHUVROLFLWDWLRQVDQGQRWWKHODWWHUXQOHVV
KHSURYHVRWKHUZLVH
6XEVHFWLRQV  WR  RIVHFWLRQVKDOODSSO\IRUWKHSXUSRVHVRIWKLV
VHFWLRQDVWKH\DSSO\IRUWKHSXUSRVHVRIVHFWLRQr
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&KDULWLHV%LOO
3DUWu5HJXODWLRQRIFKDULWLHV
&KDSWHUu$SSOLFDWLRQRISURSHUW\F\SUÄV

6FKHPHV


&\SUÄVVFKHPHV


$IWHUVHFWLRQ$RIWKH$FW LQVHUWHGE\VHFWLRQDERYH LQVHUWu
q% &\SUÄVVFKHPHV


7KH SRZHU RI WKH FRXUW RU WKH &RPPLVVLRQ WR PDNH VFKHPHV IRU WKH
DSSOLFDWLRQRISURSHUW\F\SUÄVVKDOOEHH[HUFLVHGLQDFFRUGDQFHZLWK
WKLVVHFWLRQ



:KHUHDQ\SURSHUW\JLYHQIRUFKDULWDEOHSXUSRVHVLVDSSOLFDEOHF\SUÄV
WKH FRXUW RU WKH &RPPLVVLRQ PD\ PDNH D VFKHPH SURYLGLQJ IRU WKH
SURSHUW\WREHDSSOLHGu
D IRUVXFKFKDULWDEOHSXUSRVHVDQG
E
LI WKH VFKHPH SURYLGHV IRU WKH SURSHUW\ WR EH WUDQVIHUUHG WR
DQRWKHUFKDULW\ E\RURQWUXVWIRUVXFKRWKHUFKDULW\
DV LW FRQVLGHUV DSSURSULDWH KDYLQJ UHJDUG WR WKH PDWWHUV VHW RXW LQ
VXEVHFWLRQ  





7KHPDWWHUVDUHu
D WKHVSLULWRIWKHRULJLQDOJLIW
E WKH GHVLUDELOLW\ RI VHFXULQJ WKDW WKH SURSHUW\ LV DSSOLHG IRU
FKDULWDEOH SXUSRVHV ZKLFK DUH FORVH WR WKH RULJLQDO SXUSRVHV
DQG
F WKHQHHGIRUWKHUHOHYDQWFKDULW\WREHDEOHWRPDNHDVLJQLILFDQW
VRFLDODQGHFRQRPLFLPSDFW
7KHqUHOHYDQWFKDULW\rPHDQVWKHFKDULW\E\RURQEHKDOIRIZKLFKWKH
SURSHUW\LVWREHDSSOLHGXQGHUWKHVFKHPH











,I D VFKHPH SURYLGHV IRU WKH SURSHUW\ WR EH WUDQVIHUUHG WR DQRWKHU
FKDULW\WKHVFKHPHPD\LPSRVHRQWKHFKDULW\WUXVWHHVRIWKDWFKDULW\D
GXW\WRVHFXUHWKDWWKHSURSHUW\LVDSSOLHGIRUSXUSRVHVZKLFKDUHVR
IDU DV LV UHDVRQDEO\ SUDFWLFDEOH VLPLODU LQ FKDUDFWHU WR WKH RULJLQDO
SXUSRVHV





,QWKLVVHFWLRQUHIHUHQFHVWRSURSHUW\JLYHQLQFOXGHWKHSURSHUW\IRUWKH
WLPH EHLQJ UHSUHVHQWLQJ WKH SURSHUW\ RULJLQDOO\ JLYHQ RU SURSHUW\
GHULYHGIURPLW





,Q WKLV VHFWLRQ UHIHUHQFHV WR WKH WUDQVIHU RI SURSHUW\ WR D FKDULW\ DUH
UHIHUHQFHVWRLWVWUDQVIHUu
D WRWKHFKDULW\RU
E WRWKHFKDULW\WUXVWHHVRU
F WRDQ\WUXVWHHIRUWKHFKDULW\RU
G WRDSHUVRQQRPLQDWHGE\WKHFKDULW\WUXVWHHVWRKROGLWLQWUXVW
IRUWKHFKDULW\
DVWKHVFKHPHPD\SURYLGHr

7KH DPHQGPHQW PDGH E\ VXEVHFWLRQ   DSSOLHV WR SURSHUW\ JLYHQ IRU
FKDULWDEOHSXUSRVHVZKHWKHUEHIRUHRURQRUDIWHUWKHGD\RQZKLFKWKLVVHFWLRQ
FRPHVLQWRIRUFH
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&KDULWLHV%LOO
3DUWu5HJXODWLRQRIFKDULWLHV
&KDSWHUu$VVLVWDQFHDQGVXSHUYLVLRQRIFKDULWLHVE\FRXUWDQG&RPPLVVLRQ

&+$37(5
$66,67$1&($1'683(59,6,212)&+$5,7,(6%<&2857$1'&200,66,21
'LUHFWLRQVE\&RPPLVVLRQ


3RZHUWRJLYHVSHFLILFGLUHFWLRQVIRUSURWHFWLRQRIFKDULW\


$IWHUVHFWLRQRIWKH$FWLQVHUWu



q$3RZHUWRJLYHVSHFLILFGLUHFWLRQVIRUSURWHFWLRQRIFKDULW\


7KLV VHFWLRQ DSSOLHV ZKHUH DW DQ\ WLPH DIWHU WKH &RPPLVVLRQ KDV
LQVWLWXWHGDQLQTXLU\XQGHUVHFWLRQDERYHZLWKUHVSHFWWRDQ\FKDULW\
LWLVVDWLVILHGDVPHQWLRQHGLQVHFWLRQ  D RU E DERYH



7KH&RPPLVVLRQPD\E\RUGHUGLUHFWu
D WKHFKDULW\WUXVWHHV
E DQ\WUXVWHHIRUWKHFKDULW\
F DQ\RIILFHURUHPSOR\HHRIWKHFKDULW\RU
G
LIDERG\FRUSRUDWH WKHFKDULW\LWVHOI
WR WDNH DQ\ DFWLRQ VSHFLILHG LQ WKH RUGHU ZKLFK WKH &RPPLVVLRQ
FRQVLGHUVWREHH[SHGLHQWLQWKHLQWHUHVWVRIWKHFKDULW\









$QRUGHUXQGHUWKLVVHFWLRQu
D PD\ UHTXLUH DFWLRQ WR EH WDNHQ ZKHWKHU RU QRW LW ZRXOG
RWKHUZLVH EH ZLWKLQ WKH SRZHUV H[HUFLVDEOH E\ WKH SHUVRQ RU
SHUVRQV FRQFHUQHG RU E\ WKH FKDULW\ LQ UHODWLRQ WR WKH
DGPLQLVWUDWLRQRIWKHFKDULW\RUWRLWVSURSHUW\EXW
E PD\ QRW UHTXLUH DQ\ DFWLRQ WR EH WDNHQ ZKLFK LV H[SUHVVO\
SURKLELWHG E\ DQ\ $FW RI 3DUOLDPHQW RU E\ WKH WUXVWV RI WKH
FKDULW\RULVLQFRQVLVWHQWZLWKLWVSXUSRVHV
$Q\WKLQJGRQHE\ D SHUVRQ RU ERG\ XQGHU WKH DXWKRULW\ RI DQ RUGHU
XQGHUWKLVVHFWLRQVKDOOEHGHHPHGWREHSURSHUO\GRQHLQWKHH[HUFLVH
RIWKHSRZHUVPHQWLRQHGLQVXEVHFWLRQ  D DERYHr

7KH DPHQGPHQW PDGH E\ VXEVHFWLRQ   DSSOLHV ZKHWKHU WKH LQTXLU\ XQGHU
VHFWLRQRIWKH$FWZDVLQVWLWXWHGEHIRUHRURQRUDIWHUWKHGD\RQZKLFK
WKLVVHFWLRQFRPHVLQWRIRUFH











3RZHUWRGLUHFWDSSOLFDWLRQRIFKDULW\SURSHUW\
$IWHUVHFWLRQ$RIWKH$FW LQVHUWHGE\VHFWLRQDERYH LQVHUWu
q%3RZHUWRGLUHFWDSSOLFDWLRQRIFKDULW\SURSHUW\


7KLVVHFWLRQDSSOLHVZKHUHWKH&RPPLVVLRQLVVDWLVILHGu
D WKDWDSHUVRQRUSHUVRQVLQSRVVHVVLRQRUFRQWURORIDQ\SURSHUW\
KHOGE\RURQWUXVWIRUDFKDULW\LVRUDUHXQZLOOLQJWRDSSO\LW
SURSHUO\IRUWKHSXUSRVHVRIWKHFKDULW\DQG
E WKDW LW LV QHFHVVDU\ RU GHVLUDEOH WR PDNH DQ RUGHU XQGHU WKLV
VHFWLRQIRUWKHSXUSRVHRIVHFXULQJDSURSHUDSSOLFDWLRQRIWKDW
SURSHUW\IRUWKHSXUSRVHVRIWKHFKDULW\
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&KDULWLHV%LOO
3DUWu5HJXODWLRQRIFKDULWLHV
&KDSWHUu$VVLVWDQFHDQGVXSHUYLVLRQRIFKDULWLHVE\FRXUWDQG&RPPLVVLRQ





7KH&RPPLVVLRQPD\E\RUGHUGLUHFWWKHSHUVRQRUSHUVRQVFRQFHUQHG
WRDSSO\WKHSURSHUW\LQVXFKPDQQHUDVLVVSHFLILHGLQWKHRUGHU



$QRUGHUXQGHUWKLVVHFWLRQu
D PD\ UHTXLUH DFWLRQ WR EH WDNHQ ZKHWKHU RU QRW LW ZRXOG
RWKHUZLVH EH ZLWKLQ WKH SRZHUV H[HUFLVDEOH E\ WKH SHUVRQ RU
SHUVRQVFRQFHUQHGLQUHODWLRQWRWKHSURSHUW\EXW
E PD\ QRW UHTXLUH DQ\ DFWLRQ WR EH WDNHQ ZKLFK LV H[SUHVVO\
SURKLELWHG E\ DQ\ $FW RI 3DUOLDPHQW RU E\ WKH WUXVWV RI WKH
FKDULW\



$Q\WKLQJGRQHE\DSHUVRQXQGHUWKHDXWKRULW\RIDQRUGHUXQGHUWKLV
VHFWLRQ VKDOO EH GHHPHG WR EH SURSHUO\ GRQH LQ WKH H[HUFLVH RI WKH
SRZHUVPHQWLRQHGLQVXEVHFWLRQ  D DERYHr





3XEOLFLW\UHODWLQJWRVFKHPHV


5HOD[DWLRQRISXEOLFLW\UHTXLUHPHQWVUHODWLQJWRVFKHPHVHWF
)RUVHFWLRQRIWKH$FWVXEVWLWXWHu



q3XEOLFLW\UHODWLQJWRVFKHPHV




7KH&RPPLVVLRQPD\QRWu
D PDNH DQ\ RUGHU XQGHU WKLV $FW WR HVWDEOLVK D VFKHPH IRU WKH
DGPLQLVWUDWLRQRIDFKDULW\RU
E VXEPLWVXFKDVFKHPHWRWKHFRXUWRUWKH6HFUHWDU\RI6WDWHIRU
DQRUGHUJLYLQJLWHIIHFW
XQOHVV EHIRUH GRLQJ VR WKH &RPPLVVLRQ KDV FRPSOLHG ZLWK WKH
SXEOLFLW\UHTXLUHPHQWVLQVXEVHFWLRQ  EHORZ
7KLV LV VXEMHFW WR DQ\ GLVDSSOLFDWLRQ RI WKRVH UHTXLUHPHQWV XQGHU
VXEVHFWLRQ  EHORZ
7KHSXEOLFLW\UHTXLUHPHQWVDUHu
D WKDWWKH&RPPLVVLRQPXVWJLYHSXEOLFQRWLFHRILWVSURSRVDOV
LQYLWLQJ UHSUHVHQWDWLRQV WR EH PDGH WR LW ZLWKLQ D SHULRG
VSHFLILHGLQWKHQRWLFH
E WKDWLQWKHFDVHRIDVFKHPHUHODWLQJWRDORFDOFKDULW\ RWKHUWKDQ
DQHFFOHVLDVWLFDOFKDULW\ LQDSDULVKRULQDFRPPXQLW\LQ:DOHV
WKH&RPPLVVLRQPXVWFRPPXQLFDWHDGUDIWRIWKHVFKHPHWRWKH
SDULVKRUFRPPXQLW\FRXQFLO RUZKHUHDSDULVKKDVQRFRXQFLO
WRWKHFKDLUPDQRIWKHSDULVKPHHWLQJ 



7KH WLPH ZKHQ DQ\ VXFK QRWLFHLV JLYHQ RU DQ\ VXFK FRPPXQLFDWLRQ
WDNHVSODFHLVWREHGHFLGHGE\WKH&RPPLVVLRQ



7KH &RPPLVVLRQ PD\ GHWHUPLQH WKDW HLWKHU RU ERWK RI WKH SXEOLFLW\
UHTXLUHPHQWVLVRUDUHQRWWRDSSO\LQUHODWLRQWRDSDUWLFXODUVFKHPHLI
LWLVVDWLVILHGWKDWu
D E\UHDVRQRIWKHQDWXUHRIWKHVFKHPHRU
E IRUDQ\RWKHUUHDVRQ
FRPSOLDQFHZLWKWKHUHTXLUHPHQWRUUHTXLUHPHQWVLVXQQHFHVVDU\



:KHUHWKH&RPPLVVLRQJLYHVSXEOLFQRWLFHRIDQ\SURSRVDOVXQGHUWKLV
VHFWLRQWKH&RPPLVVLRQu
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&KDULWLHV%LOO
3DUWu5HJXODWLRQRIFKDULWLHV
&KDSWHUu$VVLVWDQFHDQGVXSHUYLVLRQRIFKDULWLHVE\FRXUWDQG&RPPLVVLRQ

D
E





PXVW WDNH LQWR DFFRXQW DQ\ UHSUHVHQWDWLRQV PDGH WR LW ZLWKLQ
WKHSHULRGVSHFLILHGLQWKHQRWLFHDQG
PD\ ZLWKRXWIXUWKHUQRWLFH SURFHHGZLWKWKHSURSRVDOVHLWKHU
ZLWKRXW PRGLILFDWLRQV RU ZLWK VXFK PRGLILFDWLRQV DV LW WKLQNV
GHVLUDEOH

:KHUHWKH&RPPLVVLRQPDNHVDQRUGHUXQGHUWKLV$FWWRHVWDEOLVKD
VFKHPHIRUWKHDGPLQLVWUDWLRQRIDFKDULW\DFRS\RIWKHRUGHUPXVWEH
DYDLODEOHIRUDWOHDVWDPRQWKDIWHUWKHRUGHULVSXEOLVKHGIRUSXEOLF
LQVSHFWLRQDWDOOUHDVRQDEOHWLPHVu
D DWWKH&RPPLVVLRQpVRIILFHDQG
E LIWKHFKDULW\LVDORFDOFKDULW\DWVRPHFRQYHQLHQWSODFHLQWKH
DUHDRIWKHFKDULW\
3DUDJUDSK E GRHVQRWDSSO\LIWKH&RPPLVVLRQLVVDWLVILHGWKDWIRUDQ\
UHDVRQLWLVXQQHFHVVDU\IRUDFRS\RIWKHVFKHPHWREHDYDLODEOHORFDOO\
$Q\ SXEOLF QRWLFH RI DQ\ SURSRVDOV ZKLFK LV WR EH JLYHQ XQGHU WKLV
VHFWLRQu
D LVWRFRQWDLQVXFKSDUWLFXODUVRIWKHSURSRVDOVRUVXFKGLUHFWLRQV
IRUREWDLQLQJLQIRUPDWLRQDERXWWKHPDVWKH&RPPLVVLRQWKLQN
VXIILFLHQWDQGDSSURSULDWHDQG
E LVWREHJLYHQLQVXFKPDQQHUDVWKH&RPPLVVLRQWKLQNVXIILFLHQW
DQGDSSURSULDWH









$3XEOLFLW\IRURUGHUVUHODWLQJWRWUXVWHHVRURWKHULQGLYLGXDOV


7KH&RPPLVVLRQPD\QRWPDNHDQ\RUGHUXQGHUWKLV$FWWRDSSRLQW
GLVFKDUJH RU UHPRYH D FKDULW\ WUXVWHH RU WUXVWHH IRU D FKDULW\ RWKHU
WKDQu
D DQRUGHUUHODWLQJWRWKHRIILFLDOFXVWRGLDQRU
E DQRUGHUXQGHUVHFWLRQ  LL DERYH
XQOHVV EHIRUH GRLQJ VR WKH &RPPLVVLRQ KDV FRPSOLHG ZLWK WKH
SXEOLFLW\UHTXLUHPHQWLQVXEVHFWLRQ  EHORZ
7KLV LV VXEMHFW WR DQ\ GLVDSSOLFDWLRQ RI WKDW UHTXLUHPHQW XQGHU
VXEVHFWLRQ  EHORZ



7KH SXEOLFLW\ UHTXLUHPHQW LV WKDW WKH &RPPLVVLRQ PXVW JLYH SXEOLF
QRWLFHRILWVSURSRVDOVLQYLWLQJUHSUHVHQWDWLRQVWREHPDGHWRLWZLWKLQ
DSHULRGVSHFLILHGLQWKHQRWLFH



7KH WLPH ZKHQ DQ\ VXFK QRWLFH LV JLYHQ LV WR EH GHFLGHG E\ WKH
&RPPLVVLRQ



7KH&RPPLVVLRQPD\GHWHUPLQHWKDWWKHSXEOLFLW\UHTXLUHPHQWLVQRW
WR DSSO\ LQ UHODWLRQ WR D SDUWLFXODURUGHU LI LW LV VDWLVILHG WKDW IRU DQ\
UHDVRQFRPSOLDQFHZLWKWKHUHTXLUHPHQWLVXQQHFHVVDU\



%HIRUH WKH &RPPLVVLRQ PDNHV DQ RUGHU XQGHU WKLV $FW WR UHPRYH
ZLWKRXWKLVFRQVHQWu
D DFKDULW\WUXVWHHRUWUXVWHHIRUDFKDULW\RU
E DQRIILFHUDJHQWRUHPSOR\HHRIDFKDULW\
WKH&RPPLVVLRQPXVWJLYHKLPQRWOHVVWKDQRQHPRQWKpVQRWLFHRILWV
SURSRVDOV LQYLWLQJ UHSUHVHQWDWLRQV WR EH PDGH WR LW ZLWKLQ D SHULRG
VSHFLILHGLQWKHQRWLFH
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&KDULWLHV%LOO
3DUWu5HJXODWLRQRIFKDULWLHV
&KDSWHUu$VVLVWDQFHDQGVXSHUYLVLRQRIFKDULWLHVE\FRXUWDQG&RPPLVVLRQ



7KLV GRHV QRW DSSO\ LI WKH SHUVRQ FDQQRW EH IRXQG RU KDV QR NQRZQ
DGGUHVVLQWKH8QLWHG.LQJGRP






%






:KHUH WKH &RPPLVVLRQ JLYHV QRWLFH RI DQ\ SURSRVDOV XQGHU WKLV
VHFWLRQWKH&RPPLVVLRQu
D PXVW WDNH LQWR DFFRXQW DQ\ UHSUHVHQWDWLRQV PDGH WR LW ZLWKLQ
WKHSHULRGVSHFLILHGLQWKHQRWLFHDQG
E PD\ ZLWKRXWIXUWKHUQRWLFH SURFHHGZLWKWKHSURSRVDOVHLWKHU
ZLWKRXW PRGLILFDWLRQV RU ZLWK VXFK PRGLILFDWLRQV DV LW WKLQNV
GHVLUDEOH
$Q\QRWLFHRIDQ\SURSRVDOVZKLFKLVWREHJLYHQXQGHUWKLVVHFWLRQu
D LVWRFRQWDLQVXFKSDUWLFXODUVRIWKHSURSRVDOVRUVXFKGLUHFWLRQV
IRUREWDLQLQJLQIRUPDWLRQDERXWWKHPDVWKH&RPPLVVLRQWKLQN
VXIILFLHQWDQGDSSURSULDWHDQG
E
LQWKHFDVHRIDSXEOLFQRWLFH LVWREHJLYHQLQVXFKPDQQHUDV
WKH&RPPLVVLRQWKLQNVXIILFLHQWDQGDSSURSULDWH







$Q\QRWLFHWREHJLYHQXQGHUVXEVHFWLRQ  u
D PD\EHJLYHQE\SRVWDQG
E LIJLYHQE\SRVWPD\EHDGGUHVVHGWRWKHUHFLSLHQWpVODVWNQRZQ
DGGUHVVLQWKH8QLWHG.LQJGRP
3XEOLFLW\UHODWLQJWRRUGHUVVXEMHFWWRDSSHDO
:KHUHWKH&RPPLVVLRQPDNHVDQRUGHUDJDLQVWZKLFKDQDSSHDOPD\
EHEURXJKWXQGHUVHFWLRQ&DERYHWKH&RPPLVVLRQPXVWHLWKHUu
D JLYHSXEOLFQRWLFHRIWKHRUGHURU
E JLYH QRWLFH RI LW WR HYHU\ SHUVRQ HQWLWOHG WR DSSHDO DJDLQVW LW
XQGHUWKDWVHFWLRQ
XQOHVV WKH &RPPLVVLRQ DUH VDWLVILHG WKDW IRU DQ\ UHDVRQ LW LV
XQQHFHVVDU\WRGRHLWKHURIWKRVHWKLQJV
$Q\ QRWLFH RI DQ\ RUGHU ZKLFK LV WR EH JLYHQ XQGHU VXEVHFWLRQ 
DERYHu
D LVWRFRQWDLQVXFKSDUWLFXODUVRIWKHRUGHURUVXFKGLUHFWLRQVIRU
REWDLQLQJ LQIRUPDWLRQ DERXW LW DV WKH &RPPLVVLRQ WKLQN
VXIILFLHQWDQGDSSURSULDWHDQG
E
LQWKHFDVHRIDSXEOLFQRWLFH LVWREHJLYHQLQVXFKPDQQHUDV
WKH&RPPLVVLRQWKLQNVXIILFLHQWDQGDSSURSULDWH
$Q\QRWLFHWREHJLYHQXQGHUVXEVHFWLRQ  E DERYHu
D PD\EHJLYHQE\SRVWDQG
E LIJLYHQE\SRVWPD\EHDGGUHVVHGWRWKHUHFLSLHQWpVODVWNQRZQ
DGGUHVVLQWKH8QLWHG.LQJGRPr









&RPPRQLQYHVWPHQWVFKHPHV


3DUWLFLSDWLRQRI6FRWWLVKDQG1RUWKHUQ,ULVKFKDULWLHVLQFRPPRQLQYHVWPHQW
VFKHPHVHWF


$IWHUVHFWLRQ  RIWKH$FW FRPPRQLQYHVWPHQWVFKHPHV LQVHUWu
q $

$FRPPRQLQYHVWPHQWVFKHPHPD\SURYLGHIRUDSSURSULDWHERGLHVWR
EH DGPLWWHG WR SDUWLFLSDWH LQ WKH VFKHPH LQ DGGLWLRQ WR WKH
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&KDULWLHV%LOO
3DUWu5HJXODWLRQRIFKDULWLHV
&KDSWHUu$VVLVWDQFHDQGVXSHUYLVLRQRIFKDULWLHVE\FRXUWDQG&RPPLVVLRQ

SDUWLFLSDWLQJ FKDULWLHV  WR VXFK H[WHQW DV WKH WUXVWHHV DSSRLQWHG WR
PDQDJHWKHIXQGPD\GHWHUPLQH
%

,QWKLVVHFWLRQqDSSURSULDWHERG\rPHDQVu
D D UHFRJQLVHG ERG\ ZLWKLQ WKH PHDQLQJ RI 3DUW  RI WKH /DZ
5HIRUP 0LVFHOODQHRXV3URYLVLRQV  6FRWODQG $FWRU
E D FKDULW\ ZLWKLQ WKH PHDQLQJ RI WKH &KDULWLHV $FW 1RUWKHUQ
,UHODQG 
DQGLQWKHDSSOLFDWLRQRIVXEVHFWLRQV  DQG  WR  DERYHLQUHODWLRQ
WRDVFKHPHZKLFKFRQWDLQVSURYLVLRQVDXWKRULVHGE\VXEVHFWLRQ $
DERYHqFKDULW\rLQFOXGHVDQDSSURSULDWHERG\r



,QVHFWLRQ  RIWKDW$FW DSSOLFDWLRQRISURYLVLRQVRIVHFWLRQWRFRPPRQ
GHSRVLWIXQGV IRUqVXEVHFWLRQV  WR  rVXEVWLWXWHqVXEVHFWLRQV    DQG
 r



$WWKHHQGRIVHFWLRQDGGu
q

$FRPPRQGHSRVLWVFKHPHPD\SURYLGHIRUDSSURSULDWHERGLHVWREH
DGPLWWHGWRSDUWLFLSDWHLQWKHVFKHPH LQDGGLWLRQWRWKHSDUWLFLSDWLQJ
FKDULWLHV WRVXFKH[WHQWDVWKHWUXVWHHVDSSRLQWHGWRPDQDJHWKHIXQG
PD\GHWHUPLQH



,QWKLVVHFWLRQqDSSURSULDWHERG\rPHDQVu
D D UHFRJQLVHG ERG\ ZLWKLQ WKH PHDQLQJ RI 3DUW  RI WKH /DZ
5HIRUP 0LVFHOODQHRXV3URYLVLRQV  6FRWODQG $FWRU
E D FKDULW\ ZLWKLQ WKH PHDQLQJ RI WKH &KDULWLHV $FW 1RUWKHUQ
,UHODQG 
DQGLQWKHDSSOLFDWLRQRIWKHUHOHYDQWSURYLVLRQVLQUHODWLRQWRDVFKHPH
ZKLFK FRQWDLQV SURYLVLRQV DXWKRULVHG E\ VXEVHFWLRQ   DERYH
qFKDULW\rLQFOXGHVDQDSSURSULDWHERG\



q7KHUHOHYDQWSURYLVLRQVrDUHu
D VXEVHFWLRQ  DERYHDQG
E VXEVHFWLRQV   DQG   RI VHFWLRQ  DERYH DV WKH\ DSSO\ LQ
DFFRUGDQFHZLWKVXEVHFWLRQV  DQG  DERYHr













$GYLFHDQGJXLGDQFH


3RZHUWRJLYHDGYLFHDQGJXLGDQFH
)RUVHFWLRQRIWKH$FWVXEVWLWXWHu
q3RZHUWRJLYHDGYLFHDQGJXLGDQFH




7KH&RPPLVVLRQPD\RQWKHZULWWHQDSSOLFDWLRQRIDSHUVRQWRZKRP
VXEVHFWLRQ  EHORZDSSOLHVJLYHWKDWSHUVRQLWVRSLQLRQRUDGYLFHLQ
UHODWLRQWRDQ\PDWWHUu
D UHODWLQJWRWKHSHUIRUPDQFHRIDQ\GXWLHVRIKLVLQUHODWLRQWRWKH
FKDULW\FRQFHUQHGRU
E RWKHUZLVHUHODWLQJWRWKHSURSHUDGPLQLVWUDWLRQRIWKHFKDULW\
7KLVVXEVHFWLRQDSSOLHVWRu
D DQ\FKDULW\WUXVWHH
E DQ\WUXVWHHIRUDFKDULW\RU
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&KDULWLHV%LOO
3DUWu5HJXODWLRQRIFKDULWLHV
&KDSWHUu$VVLVWDQFHDQGVXSHUYLVLRQRIFKDULWLHVE\FRXUWDQG&RPPLVVLRQ

F






DQ\RIILFHUDJHQWRUHPSOR\HHRIDFKDULW\

$SHUVRQZKRDFWVLQDFFRUGDQFHZLWKDQ\RSLQLRQRUDGYLFHJLYHQE\
WKH &RPPLVVLRQ XQGHU VXEVHFWLRQ   DERYH ZKHWKHU WR KLP RU WR
DQRWKHU SHUVRQ WR ZKRP VXEVHFWLRQ   DSSOLHV  LV WR EH WDNHQ DV
UHJDUGVKLVUHVSRQVLELOLW\IRUVRDFWLQJWRKDYHDFWHGu
D LQDFFRUGDQFHZLWKKLVWUXVW LIKHLVDWUXVWHH RU
E LQDFFRUGDQFHZLWKWKHWUXVWVRIWKHFKDULW\ LQDQ\RWKHUFDVH 
%XWVXEVHFWLRQ  DERYHGRHVQRWDSSO\WRDSHUVRQLIZKHQVRDFWLQJ
HLWKHUu
D KHNQRZVRUKDVUHDVRQDEOHFDXVHWRVXVSHFWWKDWWKHRSLQLRQRU
DGYLFHZDVJLYHQLQLJQRUDQFHRIPDWHULDOIDFWVRU
E D GHFLVLRQ RI WKH FRXUW KDV EHHQ REWDLQHG RQ WKH PDWWHU RU
SURFHHGLQJVDUHSHQGLQJWRREWDLQRQH



7KH&RPPLVVLRQPD\LQFRQQHFWLRQZLWKLWVVHFRQGJHQHUDOIXQFWLRQ
PHQWLRQHGLQVHFWLRQ&  DERYHJLYHVXFKDGYLFHRUJXLGDQFHZLWK
UHVSHFWWRWKHDGPLQLVWUDWLRQRIFKDULWLHVDVLWFRQVLGHUVDSSURSULDWH



$Q\DGYLFHRUJXLGDQFHVRJLYHQPD\UHODWHWRu
D FKDULWLHVJHQHUDOO\
E DQ\FODVVRIFKDULWLHVRU
F DQ\SDUWLFXODUFKDULW\
DQG PD\ WDNH VXFK IRUP DQG EH JLYHQ LQ VXFK PDQQHU DV WKH
&RPPLVVLRQFRQVLGHUVDSSURSULDWHr









3RZHUVRIHQWU\


3RZHUWRHQWHUSUHPLVHV
$IWHUVHFWLRQRIWKH$FWLQVHUWu



q$3RZHUWRHQWHUSUHPLVHV






$MXVWLFHRIWKHSHDFHPD\LVVXHDZDUUDQWXQGHUWKLVVHFWLRQLIVDWLVILHG
RQLQIRUPDWLRQJLYHQRQRDWKE\DQHPSOR\HHRIWKH&RPPLVVLRQWKDW
WKHUHDUHUHDVRQDEOHJURXQGVIRUEHOLHYLQJWKDWHDFKRIWKHFRQGLWLRQV
LQVXEVHFWLRQ  EHORZLVVDWLVILHG
7KHFRQGLWLRQVDUHu
D WKDWDQLQTXLU\KDVEHHQLQVWLWXWHGXQGHUVHFWLRQDERYH
E WKDWWKHUHLVRQWKHSUHPLVHVWREHVSHFLILHGLQWKHZDUUDQWDQ\
GRFXPHQW RU LQIRUPDWLRQ UHOHYDQW WR WKDW LQTXLU\ ZKLFK WKH
&RPPLVVLRQFRXOGUHTXLUHWREHSURGXFHGRUIXUQLVKHGXQGHU
VHFWLRQ  DERYHDQG
F WKDW LI WKH &RPPLVVLRQ ZHUH WR PDNH DQ RUGHU UHTXLULQJ WKH
GRFXPHQWRULQIRUPDWLRQWREHVRSURGXFHGRUIXUQLVKHGu
L WKHRUGHUZRXOGQRWEHFRPSOLHGZLWKRU
LL WKH GRFXPHQW RU LQIRUPDWLRQ ZRXOG EH UHPRYHG
WDPSHUHGZLWKFRQFHDOHGRUGHVWUR\HG
$ZDUUDQWXQGHUWKLVVHFWLRQLVDZDUUDQWDXWKRULVLQJWKHHPSOR\HHRI
WKH&RPPLVVLRQQDPHGLQLWu
D WRHQWHUDQGVHDUFKWKHSUHPLVHVVSHFLILHGLQLW
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&KDULWLHV%LOO
3DUWu5HJXODWLRQRIFKDULWLHV
&KDSWHUu$VVLVWDQFHDQGVXSHUYLVLRQRIFKDULWLHVE\FRXUWDQG&RPPLVVLRQ

E
F

G

H
I
J

WR WDNH VXFK RWKHU SHUVRQV ZLWK KLP DV WKH &RPPLVVLRQ
FRQVLGHUVDUHQHHGHGWRDVVLVWKLPLQGRLQJDQ\WKLQJWKDWKHLV
DXWKRULVHGWRGRXQGHUWKHZDUUDQW
WRWDNHSRVVHVVLRQRIDQ\GRFXPHQWVZKLFKDSSHDUWRIDOOZLWKLQ
VXEVHFWLRQ  E DERYHRUWRWDNHDQ\RWKHUVWHSVZKLFKDSSHDU
WREHQHFHVVDU\IRUSUHVHUYLQJRUSUHYHQWLQJLQWHUIHUHQFHZLWK
DQ\VXFKGRFXPHQWV
WR WDNH SRVVHVVLRQ RI DQ\ FRPSXWHU GLVF RU RWKHU HOHFWURQLF
VWRUDJH GHYLFH ZKLFK DSSHDUV WR FRQWDLQ LQIRUPDWLRQ IDOOLQJ
ZLWKLQVXEVHFWLRQ  E RUWRWDNHDQ\RWKHUVWHSVZKLFKDSSHDU
WREHQHFHVVDU\IRUSUHVHUYLQJRUSUHYHQWLQJLQWHUIHUHQFHZLWK
DQ\VXFKLQIRUPDWLRQ
WR WDNH FRSLHV RI RU H[WUDFWV IURP DQ\ VXFK GRFXPHQWV RU
LQIRUPDWLRQ
WRUHTXLUHDQ\SHUVRQRQWKHSUHPLVHVWRSURYLGHDQH[SODQDWLRQ
RIDQ\VXFKGRFXPHQWRULQIRUPDWLRQRUWRVWDWHZKHUHDQ\VXFK
GRFXPHQWVRULQIRUPDWLRQPD\EHIRXQG
WR UHTXLUH DQ\ VXFK SHUVRQ WR JLYH KLP VXFK DVVLVWDQFH DV KH
PD\UHDVRQDEO\UHTXLUHIRUWKHWDNLQJRIFRSLHVRUH[WUDFWVDV
PHQWLRQHGLQSDUDJUDSK H DERYH



(QWU\DQGVHDUFKXQGHUVXFKDZDUUDQWPXVWEHDWDUHDVRQDEOHKRXU



7KH HPSOR\HH RI WKH &RPPLVVLRQ DXWKRULVHG XQGHU VXFK D ZDUUDQW
qWKHDXWKRULVHGSHUVRQr PXVWDOVRFRPSO\ZLWKVXEVHFWLRQV  DQG 
EHORZ



7KHDXWKRULVHGSHUVRQPXVWLIUHTXLUHGWRGRVRSURGXFHu
D WKHZDUUDQWDQG
E GRFXPHQWDU\ HYLGHQFH WKDW KH LV DQ HPSOR\HH RI WKH
&RPPLVVLRQ
IRULQVSHFWLRQE\WKHRFFXSLHURIWKHSUHPLVHVRUDQ\RQHDFWLQJRQKLV
EHKDOI



7KHDXWKRULVHGSHUVRQPXVWPDNHDZULWWHQUHFRUGRIu
D WKHGDWHDQGWLPHRIKLVHQWU\RQWKHSUHPLVHV
E WKHQXPEHURISHUVRQV LIDQ\ ZKRDFFRPSDQLHGKLPRQWRWKH
SUHPLVHV
F WKHSHULRGIRUZKLFKKH DQGDQ\VXFKSHUVRQV UHPDLQHGRQWKH
SUHPLVHV
G ZKDWKH DQGDQ\VXFKSHUVRQV GLGZKLOHRQWKHSUHPLVHVDQG
H DQ\ GRFXPHQW RU GHYLFH RI ZKLFK KH WRRN SRVVHVVLRQ ZKLOH
WKHUH



$Q\ GRFXPHQW RU GHYLFH RI ZKLFK SRVVHVVLRQ LV WDNHQ XQGHU WKLV
VHFWLRQPD\EHUHWDLQHGE\WKH&RPPLVVLRQIRUVXFKSHULRGDVDSSHDUV
WR LW WR EH QHFHVVDU\ IRU WKH SXUSRVHV RI WKH UHOHYDQW LQTXLU\ XQGHU
VHFWLRQDERYH



2QFHLWDSSHDUVWRWKH&RPPLVVLRQWKDWWKHUHWHQWLRQRIDQ\GRFXPHQW
RU GHYLFH KDV FHDVHG WR EH VR QHFHVVDU\ LW VKDOO DUUDQJH IRU WKH
GRFXPHQW RU GHYLFH WR EH UHWXUQHG DV VRRQ DV LV UHDVRQDEO\
SUDFWLFDEOHu
D WRWKHSHUVRQIURPZKRVHSRVVHVVLRQLWZDVWDNHQRU

30



















&KDULWLHV%LOO
3DUWu5HJXODWLRQRIFKDULWLHV
&KDSWHUu$VVLVWDQFHDQGVXSHUYLVLRQRIFKDULWLHVE\FRXUWDQG&RPPLVVLRQ

E




WRDQ\RIWKHFKDULW\WUXVWHHVRIWKHFKDULW\WRZKRPLWEHORQJHG
RUUHODWHG

$ SHUVRQ ZKR LQWHQWLRQDOO\ REVWUXFWV WKH H[HUFLVH RI DQ\ ULJKWV
FRQIHUUHGE\DZDUUDQWXQGHUWKLVVHFWLRQLVJXLOW\RIDQRIIHQFHDQG
OLDEOHRQVXPPDU\FRQYLFWLRQu
D WRLPSULVRQPHQWIRUDWHUPQRWH[FHHGLQJPRQWKVRU
E WRDILQHQRWH[FHHGLQJOHYHORQWKHVWDQGDUGVFDOH
RUERWKr



&+$37(5
$8',725(;$0,1$7,212)$&&28176




$QQXDODXGLWRUH[DPLQDWLRQRIDFFRXQWVRIXQLQFRUSRUDWHGFKDULWLHV


6HFWLRQ  RI WKH  $FW DQQXDO DXGLW RU H[DPLQDWLRQ RI DFFRXQWV RI
XQLQFRUSRUDWHGFKDULWLHV LVDPHQGHGDVIROORZV



)RUVXEVHFWLRQ  VXEVWLWXWHu
q







6XEVHFWLRQ  EHORZDSSOLHVWRDILQDQFLDO\HDURIDFKDULW\LIu
D WKHFKDULW\pVJURVVLQFRPHLQWKDW\HDUH[FHHGVRU
E WKH FKDULW\pV JURVV LQFRPH LQ WKDW \HDU H[FHHGV WKH DFFRXQWV
WKUHVKROGDQGDWWKHHQGRIWKH\HDUWKHDJJUHJDWHYDOXHRILWV
DVVHWV EHIRUHGHGXFWLRQRIOLDELOLWLHV H[FHHGVPLOOLRQ
q7KHDFFRXQWVWKUHVKROGrPHDQVRUVXFKRWKHUVXPDVLVIRUWKH
WLPHEHLQJVSHFLILHGLQVHFWLRQ  DERYHr

,Q VXEVHFWLRQ   DFFRXQWV UHTXLUHG WR EH DXGLWHG  IRU SDUDJUDSK D
VXEVWLWXWHu
q D ZRXOG EH HOLJLEOH IRU DSSRLQWPHQW DV DXGLWRU RI WKH FKDULW\
XQGHU3DUWRI WKH &RPSDQLHV $FW  LI WKHFKDULW\ZHUH D
FRPSDQ\RUr
,QVXEVHFWLRQ   LQGHSHQGHQWH[DPLQDWLRQVLQVWHDGRIDXGLWV u
D IRUWKHZRUGVIURPqDQGLWVJURVVLQFRPHrWRqVXEVHFWLRQ  EHORZ r
VXEVWLWXWHqEXWLWVJURVVLQFRPHLQWKDW\HDUH[FHHGVrDQG
E DWWKHHQGLQVHUWu
q7KLVLVVXEMHFWWRWKHUHTXLUHPHQWVRIVXEVHFWLRQ $ EHORZZKHUHWKH
JURVVLQFRPHH[FHHGVDQGWRDQ\RUGHUXQGHUVXEVHFWLRQ 
EHORZr









$IWHUVXEVHFWLRQ  LQVHUWu
q $

,IVXEVHFWLRQ  DERYHDSSOLHVWRWKHDFFRXQWVRIDFKDULW\IRUD\HDUDQG
WKH FKDULW\pV JURVV LQFRPH LQ WKDW \HDU H[FHHGV  D SHUVRQ
TXDOLILHVDVDQLQGHSHQGHQWH[DPLQHUIRUWKHSXUSRVHVRISDUDJUDSK D
RIWKDWVXEVHFWLRQLI DQGRQO\LI KHLVDQLQGHSHQGHQWSHUVRQZKRLVD
PHPEHURIu
D D ERG\ IRU WKH WLPH EHLQJ VSHFLILHG LQ VHFWLRQ '   RI WKH
&RPSDQLHV$FW UHSRUWLQJDFFRXQWDQWV RU
E WKH&KDUWHUHG,QVWLWXWHRI3XEOLF)LQDQFHDQG$FFRXQWDQF\r
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&KDULWLHV%LOO
3DUWu5HJXODWLRQRIFKDULWLHV
&KDSWHUu$XGLWRUH[DPLQDWLRQRIDFFRXQWV



)RUVXEVHFWLRQ  VXEVWLWXWHu
q





7KH6HFUHWDU\RI6WDWHPD\E\RUGHUu
D DPHQGDQ\RIVXEVHFWLRQV    DQG $ DERYHE\VXEVWLWXWLQJ
DGLIIHUHQWVXPIRUDQ\RIWKHVXPVVSHFLILHGWKHUH
E DPHQGVXEVHFWLRQ $ E\DGGLQJWKHQDPHRIDERG\WRWKHOLVW
LQWKDWVXEVHFWLRQRUE\UHPRYLQJRUDOWHULQJWKHQDPHRIDERG\
IRUWKHWLPHEHLQJLQFOXGHGLQWKDWOLVWr

7KHDPHQGPHQWVPDGHE\WKLVVHFWLRQDSSO\LQUHODWLRQWRDQ\ILQDQFLDO\HDURI
D FKDULW\ZKLFKEHJLQVRQRUDIWHUWKH GD\ RQ ZKLFK WKLV VHFWLRQ FRPHV LQWR
IRUFH





'XW\RIDXGLWRUHWFRIXQLQFRUSRUDWHGFKDULW\WRUHSRUWPDWWHUVWR
&RPPLVVLRQ


$IWHUVHFWLRQRIWKH$FWLQVHUWu
q$ 'XW\RIDXGLWRUVHWFWRUHSRUWPDWWHUVWR&RPPLVVLRQ


7KLV VHFWLRQ DSSOLHV WR D SHUVRQ DFWLQJ DV DQ DXGLWRU RU LQGHSHQGHQW
H[DPLQHU DSSRLQWHG E\ RU LQ UHODWLRQ WR D FKDULW\ XQGHU VHFWLRQ 
DERYH



,ILQWKHFRXUVHRIDFWLQJLQWKHFDSDFLW\PHQWLRQHGLQVXEVHFWLRQ 
DERYH D SHUVRQ WR ZKRP WKLV VHFWLRQ DSSOLHV EHFRPHV DZDUH RI D
PDWWHUu
D ZKLFKUHODWHVWRWKHDFWLYLWLHVRUDIIDLUVRIWKHFKDULW\RURIDQ\
FRQQHFWHGLQVWLWXWLRQRUERG\DQG
E ZKLFK KH KDV UHDVRQDEOH FDXVH WR EHOLHYH LV OLNHO\ WR EH RI
PDWHULDO VLJQLILFDQFH IRU WKH SXUSRVHV RI WKH H[HUFLVH E\ WKH
&RPPLVVLRQRIWKHLUIXQFWLRQVXQGHUVHFWLRQRUDERYH
KH PXVW LPPHGLDWHO\ PDNH D ZULWWHQ UHSRUW RQ WKH PDWWHU WR WKH
&RPPLVVLRQ





,ILQWKHFRXUVHRIDFWLQJLQWKHFDSDFLW\PHQWLRQHGLQVXEVHFWLRQ 
DERYH D SHUVRQ WR ZKRP WKLV VHFWLRQ DSSOLHV EHFRPHV DZDUH RI DQ\
PDWWHUu
D ZKLFKGRHVQRWDSSHDUWRKLPWREHRQHWKDWKHLVUHTXLUHGWR
UHSRUWXQGHUVXEVHFWLRQ  DERYHEXW
E ZKLFKKHKDVUHDVRQDEOHFDXVHWREHOLHYHLVOLNHO\WREHUHOHYDQW
IRU WKHSXUSRVHVRI WKHH[HUFLVH E\ WKH &RPPLVVLRQ RI DQ\ RI
WKHLUIXQFWLRQV
KHPD\PDNHDUHSRUWRQWKHPDWWHUWRWKH&RPPLVVLRQ
:KHUHWKHGXW\RUSRZHUXQGHUVXEVHFWLRQ  RU  DERYHKDVDULVHQ
LQUHODWLRQWRDSHUVRQDFWLQJLQWKHFDSDFLW\PHQWLRQHGLQVXEVHFWLRQ
 WKHGXW\RUSRZHULVQRWDIIHFWHGE\KLVVXEVHTXHQWO\FHDVLQJWRDFW
LQWKDWFDSDFLW\



:KHUHDSHUVRQPDNHVDUHSRUWDVUHTXLUHGRUDXWKRULVHGE\VXEVHFWLRQ
 RU  QRGXW\WRZKLFKKHLVVXEMHFWLVWREHUHJDUGHGDVFRQWUDYHQHG
PHUHO\EHFDXVHRIDQ\LQIRUPDWLRQRURSLQLRQFRQWDLQHGLQWKHUHSRUW



,QWKLVVHFWLRQqFRQQHFWHGLQVWLWXWLRQRUERG\rLQUHODWLRQWRDFKDULW\
PHDQVu
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&KDULWLHV%LOO
3DUWu5HJXODWLRQRIFKDULWLHV
&KDSWHUu$XGLWRUH[DPLQDWLRQRIDFFRXQWV

D DQLQVWLWXWLRQZKLFKLVFRQWUROOHGE\RU
E DERG\FRUSRUDWHLQZKLFKDVXEVWDQWLDOLQWHUHVWLVKHOGE\
WKHFKDULW\RUDQ\RQHRUPRUHRIWKHFKDULW\WUXVWHHVDFWLQJLQKLVRU
WKHLUFDSDFLW\DVVXFK





3DUDJUDSKVDQGRI6FKHGXOHWRWKLV$FWDSSO\IRUWKHSXUSRVHVRI
VXEVHFWLRQ  DERYHDVWKH\DSSO\IRUWKHSXUSRVHVRISURYLVLRQVRIWKDW
6FKHGXOH



1RWKLQJLQWKLVVHFWLRQDSSOLHVWRDFKDULW\ZKLFKLVDFRPSDQ\r

$IWHUVHFWLRQRIWKDW$FWLQVHUWu
q$ 'XW\RIDXGLWRUVHWFWRUHSRUWPDWWHUVWR&RPPLVVLRQ








6HFWLRQ $   WR   DERYH VKDOO DSSO\ LQ UHODWLRQ WR D SHUVRQ DFWLQJ
DVu
D DQDXGLWRURIDFKDULWDEOHFRPSDQ\DSSRLQWHGXQGHU&KDSWHU
RI3DUWRIWKH&RPSDQLHV$FW DXGLWRUV RU
E DUHSRUWLQJDFFRXQWDQWDSSRLQWHGE\DFKDULWDEOHFRPSDQ\IRU
WKHSXUSRVHVRIVHFWLRQ&RIWKDW$FW UHSRUWUHTXLUHGLQVWHDG
RIDXGLW 
DV WKH\DSSO\ LQUHODWLRQ WR D SHUVRQ VXFK DV LVPHQWLRQHGLQ VHFWLRQ
$  



)RUWKLVSXUSRVHDQ\UHIHUHQFHLQVHFWLRQ$WRDSHUVRQDFWLQJLQWKH
FDSDFLW\PHQWLRQHGLQVHFWLRQ$  LVWREHUHDGDVUHIHUHQFHWRKLV
DFWLQJLQWKHFDSDFLW\PHQWLRQHGLQVXEVHFWLRQ  RIWKLVVHFWLRQ



,Q WKLV VHFWLRQ qFKDULWDEOH FRPSDQ\r PHDQV D FKDULW\ ZKLFK LV D
FRPSDQ\r

7KH DPHQGPHQWV PDGH E\ WKLV VHFWLRQ DSSO\ LQ UHODWLRQ WR PDWWHUV qSUH
FRPPHQFHPHQW PDWWHUVr  RI ZKLFK D SHUVRQ EHFDPH DZDUH DW DQ\ WLPH
IDOOLQJu
D EHIRUHWKHGD\RQZKLFKWKLVVHFWLRQFRPHVLQWRIRUFHDQG
E GXULQJDILQDQFLDO\HDUHQGLQJRQRUDIWHUWKDWGD\
DVZHOODVLQUHODWLRQWRPDWWHUVRIZKLFKKHEHFRPHVDZDUHRQRUDIWHUWKDWGD\











$Q\GXW\LPSRVHGE\RUE\YLUWXHRIWKHQHZVHFWLRQ$  RUVHFWLRQ$ 
PXVWEHFRPSOLHGZLWKLQUHODWLRQWRDQ\VXFKSUHFRPPHQFHPHQWPDWWHUVDV
VRRQDVSUDFWLFDEOHDIWHUWKLVVHFWLRQFRPHVLQWRIRUFH
&+$37(5
&+$5,7$%/(&203$1,(6





5HOD[DWLRQRIUHVWULFWLRQRQDOWHULQJPHPRUDQGXPHWFRIFKDULWDEOHFRPSDQ\


6HFWLRQ  RI WKH  $FW DOWHUDWLRQ RI REMHFWV FODXVH HWF  LV DPHQGHG DV
IROORZV



)RUVXEVHFWLRQ  VXEVWLWXWHu
q

:KHUH D FKDULW\ LV D FRPSDQ\ DQ\ UHJXODWHG DOWHUDWLRQ E\ WKH
FRPSDQ\u
D UHTXLUHVWKHSULRUZULWWHQFRQVHQWRIWKH&RPPLVVLRQDQG
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&KDULWLHV%LOO
3DUWu5HJXODWLRQRIFKDULWLHV
&KDSWHUu&KDULWDEOHFRPSDQLHV

E
$

%





LVLQHIIHFWLYHLIVXFKFRQVHQWKDVQRWEHHQREWDLQHG

7KHIROORZLQJDUHqUHJXODWHGDOWHUDWLRQVru
D DQ\ DOWHUDWLRQ RI WKH REMHFWV FODXVH LQ WKH FRPSDQ\pV
PHPRUDQGXPRIDVVRFLDWLRQ
E DQ\DOWHUDWLRQRIDQ\SURYLVLRQRILWVPHPRUDQGXPRUDUWLFOHVRI
DVVRFLDWLRQ GLUHFWLQJ WKH DSSOLFDWLRQ RI SURSHUW\ RI WKH
FRPSDQ\RQLWVGLVVROXWLRQDQG
F DQ\DOWHUDWLRQRIDQ\SURYLVLRQRILWVPHPRUDQGXPRUDUWLFOHVRI
DVVRFLDWLRQ ZKHUH WKH DOWHUDWLRQ ZRXOG SURYLGH DXWKRULVDWLRQ
IRUDQ\EHQHILWWREHREWDLQHGE\GLUHFWRUVRUPHPEHUVRIWKH
FRPSDQ\RUSHUVRQVFRQQHFWHGZLWKWKHP
)RUWKHSXUSRVHVRIVXEVHFWLRQ $ DERYHu
D qEHQHILWrPHDQVDGLUHFWRULQGLUHFWEHQHILWRIDQ\QDWXUHH[FHSW
WKDWLWGRHVQRWLQFOXGHDQ\UHPXQHUDWLRQ ZLWKLQWKHPHDQLQJ
RIVHFWLRQ$EHORZ ZKRVHUHFHLSWPD\EHDXWKRULVHGXQGHU
WKDWVHFWLRQDQG
E WKH VDPH UXOHV DSSO\ IRU GHWHUPLQLQJ ZKHWKHU D SHUVRQ LV
FRQQHFWHGZLWKDGLUHFWRURUPHPEHURIWKHFRPSDQ\DVDSSO\
LQ DFFRUGDQFH ZLWK VHFWLRQ %   DQG   EHORZ IRU
GHWHUPLQLQJ ZKHWKHU D SHUVRQ LV FRQQHFWHG ZLWK D FKDULW\
WUXVWHHIRUWKHSXUSRVHVRIVHFWLRQ$r







,Q VXEVHFWLRQ   GRFXPHQWV UHTXLUHG WR EH GHOLYHUHG WR UHJLVWUDU RI
FRPSDQLHV IRUqDQ\VXFKDOWHUDWLRQrVXEVWLWXWHqDUHJXODWHGDOWHUDWLRQr
$QQXDODXGLWRUH[DPLQDWLRQRIDFFRXQWVRIFKDULWDEOHFRPSDQLHV







,QVHFWLRQ$  RIWKH&RPSDQLHV$FW F   FLUFXPVWDQFHVLQZKLFK
FKDULWDEOH FRPSDQ\pV DFFRXQWV PD\ EH VXEMHFW WR DQ DFFRXQWDQWpV UHSRUW
LQVWHDGRIDQDXGLW u
D LQ SDUDJUDSK E  JURVV LQFRPH EHWZHHQ  DQG   IRU
qrVXEVWLWXWHqrDQG
E LQ SDUDJUDSK F  EDODQFH VKHHW WRWDO QRW PRUH WKDQ  PLOOLRQ  IRU
qPLOOLRQrVXEVWLWXWHqPLOOLRQr
,Q VHFWLRQ % &  RI WKDW $FW FLUFXPVWDQFHV LQ ZKLFK SDUHQW FRPSDQ\ RU
VXEVLGLDU\ QRW GLVTXDOLILHG IRU H[HPSWLRQ IURP DXGLWLQJ UHTXLUHPHQW  LQ
SDUDJUDSK E  JURXSpV DJJUHJDWH WXUQRYHU QRW PRUH WKDQ  QHW RU
 JURVV LQ FDVH RI FKDULW\  IRU q QHW RU  JURVV r
VXEVWLWXWHqQHW RUJURVV r







7KHDPHQGPHQWVPDGHE\WKLVVHFWLRQDSSO\LQUHODWLRQWRDQ\ILQDQFLDO\HDURI
D FKDULW\ZKLFKEHJLQVRQRUDIWHUWKH GD\ RQ ZKLFK WKLV VHFWLRQ FRPHV LQWR
IRUFH
&+$37(5
&+$5,7$%/(,1&25325$7('25*$1,6$7,216





&KDULWDEOHLQFRUSRUDWHGRUJDQLVDWLRQV
6FKHGXOH  ZKLFK PDNHV SURYLVLRQ DERXW FKDULWDEOH LQFRUSRUDWHG
RUJDQLVDWLRQVKDVHIIHFW
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&KDULWLHV%LOO
3DUWu5HJXODWLRQRIFKDULWLHV
&KDSWHUu&KDULW\WUXVWHHVHWF

&+$37(5
&+$5,7<75867((6(7&
5HPXQHUDWLRQRIWUXVWHHVHWF


5HPXQHUDWLRQRIWUXVWHHVHWFSURYLGLQJVHUYLFHVWRFKDULW\
$IWHUVHFWLRQRIWKH$FWLQVHUWu



q$5HPXQHUDWLRQRIWUXVWHHVHWF


7KLVVHFWLRQDSSOLHVWRUHPXQHUDWLRQIRUVHUYLFHVSURYLGHGE\DSHUVRQ
WRRURQEHKDOIRIDFKDULW\ZKHUHu
D KHLVDFKDULW\WUXVWHHRUWUXVWHHIRUWKHFKDULW\RU
E KHLVFRQQHFWHGZLWKDFKDULW\WUXVWHHRUWUXVWHHIRUWKHFKDULW\
DQGWKHUHPXQHUDWLRQPLJKWUHVXOWLQWKDWWUXVWHHREWDLQLQJDQ\
EHQHILW
7KLVLVVXEMHFWWRVXEVHFWLRQ  EHORZ





,I FRQGLWLRQV $ WR ' DUH PHW LQ UHODWLRQ WR UHPXQHUDWLRQ ZLWKLQ
VXEVHFWLRQ  WKHSHUVRQSURYLGLQJWKHVHUYLFHV qWKHUHOHYDQWSHUVRQr
LVHQWLWOHGWRUHFHLYHWKHUHPXQHUDWLRQRXWRIWKHIXQGVRIWKHFKDULW\





&RQGLWLRQ $ LV WKDW WKH DPRXQW RU PD[LPXP DPRXQW RI WKH
UHPXQHUDWLRQu
D LVVHWRXWLQDQDJUHHPHQWLQZULWLQJEHWZHHQu
L WKHFKDULW\RULWVFKDULW\WUXVWHHV DV WKHFDVH PD\EH 
DQG
LL WKHUHOHYDQWSHUVRQ
XQGHU ZKLFK WKH UHOHYDQW SHUVRQ LV WR SURYLGH WKH VHUYLFHV LQ
TXHVWLRQWRRURQEHKDOIRIWKHFKDULW\DQG
E GRHVQRWH[FHHGZKDWLVUHDVRQDEOHLQWKHFLUFXPVWDQFHVIRUWKH
SURYLVLRQE\WKDWSHUVRQRIWKHVHUYLFHVLQTXHVWLRQ





&RQGLWLRQ % LV WKDW EHIRUH HQWHULQJ LQWR WKDW DJUHHPHQW WKH FKDULW\
WUXVWHHV GHFLGHG WKDW WKH\ ZHUH VDWLVILHG WKDW LW ZRXOG EH LQ WKH EHVW
LQWHUHVWVRIWKHFKDULW\IRUWKHVHUYLFHVWREHSURYLGHGE\WKHUHOHYDQW
SHUVRQ WR RU RQ EHKDOI RI WKH FKDULW\ IRU WKH DPRXQW RU PD[LPXP
DPRXQWRIUHPXQHUDWLRQVHWRXWLQWKHDJUHHPHQW
&RQGLWLRQ&LVWKDWLILPPHGLDWHO\DIWHUWKHDJUHHPHQWLVHQWHUHGLQWR
WKHUHLVLQWKHFDVHRIWKHFKDULW\PRUHWKDQRQHSHUVRQZKRLVDFKDULW\
WUXVWHHDQGLVu
D DSHUVRQLQUHVSHFWRIZKRPDQDJUHHPHQWZLWKLQVXEVHFWLRQ 
DERYHLVLQIRUFHRU
E D SHUVRQ ZKR LV HQWLWOHG WR UHFHLYH UHPXQHUDWLRQ RXW RI WKH
IXQGV RI WKH FKDULW\ RWKHUZLVH WKDQ E\ YLUWXH RI VXFK DQ
DJUHHPHQWRU
F DSHUVRQFRQQHFWHGZLWKDSHUVRQIDOOLQJZLWKLQSDUDJUDSK D
RU E DERYH
WKHWRWDOQXPEHURIWKHPFRQVWLWXWHDPLQRULW\RIWKHSHUVRQVIRUWKH
WLPHEHLQJKROGLQJRIILFHDVFKDULW\WUXVWHHVRIWKHFKDULW\
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&KDULWLHV%LOO
3DUWu5HJXODWLRQRIFKDULWLHV
&KDSWHUu&KDULW\WUXVWHHVHWF



&RQGLWLRQ'LVWKDWWKHWUXVWVRIWKHFKDULW\GRQRWFRQWDLQDQ\H[SUHVV
SURYLVLRQ WKDW SURKLELWV WKH UHOHYDQW SHUVRQ IURP UHFHLYLQJ WKH
UHPXQHUDWLRQ



1RWKLQJLQWKLVVHFWLRQDSSOLHVWRu
D DQ\ UHPXQHUDWLRQ IRU VHUYLFHV SURYLGHG E\ D SHUVRQ LQ KLV
FDSDFLW\DVDFKDULW\WUXVWHHRUWUXVWHHIRUDFKDULW\RUXQGHUD
FRQWUDFWRIHPSOR\PHQWRU
E DQ\UHPXQHUDWLRQQRWZLWKLQSDUDJUDSK D ZKLFKDSHUVRQLV
HQWLWOHGWRUHFHLYHRXWRIWKHIXQGVRIDFKDULW\E\YLUWXHRIDQ\
SURYLVLRQRURUGHUZLWKLQVXEVHFWLRQ  



7KHSURYLVLRQVRURUGHUVZLWKLQWKLVVXEVHFWLRQDUHu
D DQ\SURYLVLRQFRQWDLQHGLQWKHWUXVWVRIWKHFKDULW\
E DQ\RUGHURIWKHFRXUWRUWKH&KDULW\&RPPLVVLRQ
F DQ\VWDWXWRU\SURYLVLRQFRQWDLQHGLQRUKDYLQJHIIHFWXQGHUDQ
$FWRI3DUOLDPHQWRWKHUWKDQWKLVVHFWLRQ









6HFWLRQ%EHORZDSSOLHVIRUWKHSXUSRVHVRIWKLVVHFWLRQ

%6XSSOHPHQWDU\SURYLVLRQVIRUSXUSRVHVRIVHFWLRQ$


7KLVVHFWLRQDSSOLHVIRUWKHSXUSRVHVRIVHFWLRQ$DERYH



%HIRUH HQWHULQJ LQWR DQ DJUHHPHQW ZLWKLQ VHFWLRQ $   WKH FKDULW\
WUXVWHHVPXVWKDYHUHJDUGWRDQ\JXLGDQFHJLYHQE\WKH&RPPLVVLRQ
FRQFHUQLQJWKHPDNLQJRIVXFKDJUHHPHQWV



7KH GXW\ RI FDUH LQ VHFWLRQ    RI WKH 7UXVWHH $FW  DSSOLHV WR D
FKDULW\WUXVWHHZKHQPDNLQJVXFKDGHFLVLRQDVLVPHQWLRQHGLQVHFWLRQ
$  



)RUWKHSXUSRVHVRIVHFWLRQ$  DQDJUHHPHQWZLWKLQVHFWLRQ$ 
LVLQIRUFHVRORQJDVDQ\REOLJDWLRQVXQGHUWKHDJUHHPHQWKDYHQRWEHHQ
IXOO\GLVFKDUJHGE\DSDUW\WRLW



,QVHFWLRQ$u
qEHQHILWrPHDQVDGLUHFWRULQGLUHFWEHQHILWRIDQ\QDWXUH
qPD[LPXP DPRXQWr LQ UHODWLRQ WR UHPXQHUDWLRQ PHDQV WKH
PD[LPXPDPRXQWRIWKHUHPXQHUDWLRQZKHWKHUVSHFLILHGLQRU
DVFHUWDLQDEOHXQGHUWKHWHUPVRIWKHDJUHHPHQWLQTXHVWLRQ
qUHPXQHUDWLRQr LQFOXGHV DQ\ EHQHILW LQ NLQG DQG qDPRXQWr
DFFRUGLQJO\LQFOXGHVPRQHWDU\YDOXH 
qVHUYLFHVr LQ WKH FRQWH[W RI UHPXQHUDWLRQ IRU VHUYLFHV LQFOXGHV
JRRGV WKDW DUH VXSSOLHG LQ FRQQHFWLRQ ZLWK WKH SURYLVLRQ RI
VHUYLFHV



)RUWKHSXUSRVHVRIVHFWLRQ$WKHIROORZLQJSHUVRQVDUHqFRQQHFWHGr
ZLWKDFKDULW\WUXVWHHRUWUXVWHHIRUDFKDULW\u
D DFKLOGSDUHQWJUDQGFKLOGJUDQGSDUHQWEURWKHURUVLVWHURIWKH
WUXVWHH
E WKH VSRXVH RI WKH WUXVWHH RU RI DQ\ SHUVRQ IDOOLQJ ZLWKLQ
SDUDJUDSK D 
F DQLQVWLWXWLRQZKLFKLVFRQWUROOHGu
L E\DFKDULW\WUXVWHHRUWUXVWHHIRUWKHFKDULW\RUE\DQ\
SHUVRQIDOOLQJZLWKLQSDUDJUDSK D RU E RU

36















&KDULWLHV%LOO
3DUWu5HJXODWLRQRIFKDULWLHV
&KDSWHUu&KDULW\WUXVWHHVHWF

LL

G





E\WZRRUPRUHSHUVRQVIDOOLQJZLWKLQVXESDUDJUDSK L 
ZKHQWDNHQWRJHWKHU
DERG\FRUSRUDWHLQZKLFKu
L DQ\FRQQHFWHGSHUVRQIDOOLQJZLWKLQDQ\RISDUDJUDSKV
D WR F KDVDVXEVWDQWLDOLQWHUHVWRU
LL WZRRUPRUHVXFKSHUVRQVZKHQWDNHQWRJHWKHUKDYHD
VXEVWDQWLDOLQWHUHVW

3DUDJUDSKVWRRI6FKHGXOHWRWKLV$FWDSSO\IRUWKHSXUSRVHVRI
VXEVHFWLRQ  DERYHDVWKH\DSSO\IRUWKHSXUSRVHVRISURYLVLRQVRIWKDW
6FKHGXOHr





'LVTXDOLILFDWLRQRIWUXVWHHUHFHLYLQJUHPXQHUDWLRQE\YLUWXHRIVHFWLRQ
$IWHUVHFWLRQ%RIWKH$FW LQVHUWHGE\VHFWLRQDERYH LQVHUWu
q&'LVTXDOLILFDWLRQRIWUXVWHHUHFHLYLQJUHPXQHUDWLRQXQGHUVHFWLRQ$


7KLVVHFWLRQDSSOLHVWRDQ\FKDULW\WUXVWHHRUWUXVWHHIRUDFKDULW\u
D ZKR LV RU ZRXOG EH HQWLWOHG WR UHPXQHUDWLRQ XQGHU DQ
DJUHHPHQWRUSURSRVHGDJUHHPHQWZLWKLQVHFWLRQ$  DERYH
RU
E ZKRLVFRQQHFWHGZLWKDSHUVRQZKRLVRUZRXOGEHVRHQWLWOHG



7KHFKDULW\WUXVWHHRUWUXVWHHIRUDFKDULW\LVGLVTXDOLILHGIURPDFWLQJDV
VXFK LQ UHODWLRQ WR DQ\ GHFLVLRQ RU RWKHU PDWWHU FRQQHFWHG ZLWK WKH
DJUHHPHQW



%XWDQ\DFWGRQHE\VXFKDSHUVRQZKLFKKHLVGLVTXDOLILHGIURPGRLQJ
E\YLUWXHRIVXEVHFWLRQ  DERYHVKDOOQRWEHLQYDOLGE\UHDVRQRQO\RI
WKDWGLVTXDOLILFDWLRQ



$ SHUVRQ ZKR GRHV DQ\ DFW ZKLFK KH LV GLVTXDOLILHG IURP GRLQJ E\
YLUWXHRIVXEVHFWLRQ  DERYHLVJXLOW\RIDQRIIHQFHDQGOLDEOHu
D RQ VXPPDU\ FRQYLFWLRQ WR LPSULVRQPHQW IRU D WHUP QRW
H[FHHGLQJ VL[ PRQWKV RU WR D ILQH QRW H[FHHGLQJ WKH VWDWXWRU\
PD[LPXPRUERWK
E RQ FRQYLFWLRQ RQ LQGLFWPHQW WR LPSULVRQPHQW IRU D WHUP QRW
H[FHHGLQJWZR\HDUVRUWRDILQHRUERWK







,WLVDGHIHQFHIRUDSHUVRQFKDUJHGZLWKDQRIIHQFHXQGHUVXEVHFWLRQ 
DERYHWRSURYHWKDWKHEHOLHYHGRQUHDVRQDEOHJURXQGVWKDWDWWKHWLPH
ZKHQ KH GLG WKH DFW LQ TXHVWLRQ KH ZDV QRW VXFK D SHUVRQ DV LV
PHQWLRQHGLQVXEVHFWLRQ  DERYH
:KHUHWKH&RPPLVVLRQLVVDWLVILHGu
D WKDWDSHUVRQKDVGRQHDQ\DFWZKLFKKHZDVGLVTXDOLILHGIURP
GRLQJE\YLUWXHRIVXEVHFWLRQ  DERYHDQG
E WKDWKHKDVUHFHLYHGIURPWKHFKDULW\DQ\UHPXQHUDWLRQXQGHU
WKHDJUHHPHQWLQTXHVWLRQ
LWPD\E\RUGHUGLUHFWKLPWRUHSD\WRWKHFKDULW\WKHZKROHRUSDUWRI
DQ\VXFKUHPXQHUDWLRQ
7R WKH H[WHQW WKDW WKH UHPXQHUDWLRQ FRQVLVWV RI D EHQHILW LQ NLQG WKH
&RPPLVVLRQPD\E\RUGHUGLUHFWWKHSHUVRQWRSD\WRWKHFKDULW\WKH
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&KDULWLHV%LOO
3DUWu5HJXODWLRQRIFKDULWLHV
&KDSWHUu&KDULW\WUXVWHHVHWF

ZKROHRUSDUWRIWKHPRQHWDU\YDOXH DVGHWHUPLQHGE\LW RIWKHEHQHILW
LQNLQG


$Q\RIWKHIROORZLQJPD\DSSHDOWRWKH7ULEXQDODJDLQVWDQRUGHUXQGHU
VXEVHFWLRQ  DERYHu
D WKH$WWRUQH\*HQHUDO
E WKHSHUVRQVXEMHFWWRWKHRUGHU
F DQ\SHUVRQQRWPHQWLRQHGLQSDUDJUDSK D RU E DERYHZKRLV
RUPD\EHDIIHFWHGE\WKHRUGHU



7KH7ULEXQDOPD\u
D GLVPLVVWKHDSSHDO
E TXDVKWKHRUGHURU
F VXEVWLWXWH IRU WKH RUGHU DQRWKHU RUGHU RI D NLQG WKDW WKH
&RPPLVVLRQFRXOGKDYHPDGH



,I WKH 7ULEXQDO TXDVKHV WKH RUGHU LW PD\ UHPLW WKH PDWWHU WR WKH
&RPPLVVLRQ HLWKHUJHQHUDOO\RUIRUGHWHUPLQDWLRQLQDFFRUGDQFHZLWK
DILQGLQJPDGHRUGLUHFWLRQJLYHQE\WKH7ULEXQDO 



6XEVHFWLRQV  WR  RIVHFWLRQ%DERYHDSSO\IRUWKHSXUSRVHVRIWKLV
VHFWLRQDVWKH\DSSO\IRUWKHSXUSRVHVRIVHFWLRQ$DERYHr







/LDELOLW\RIWUXVWHHVHWF


3RZHURI&RPPLVVLRQWRUHOLHYHWUXVWHHVDXGLWRUVHWFIURPOLDELOLW\IRU
EUHDFKRIWUXVWRUGXW\




$IWHUVHFWLRQ&RIWKH$FW LQVHUWHGE\VHFWLRQDERYH LQVHUWu
q'3RZHUWRUHOLHYHWUXVWHHVDXGLWRUVHWFIURPOLDELOLW\IRUEUHDFKRIWUXVW
RUGXW\






7KLVVHFWLRQDSSOLHVWRDSHUVRQZKRLVRUKDVEHHQu
D DFKDULW\WUXVWHHRUWUXVWHHIRUDFKDULW\
E DQDXGLWRURIDFKDULW\pVDFFRXQWVDSSRLQWHGXQGHUVHFWLRQ
DERYHRUXQGHU&KDSWHURI3DUWRIWKH&RPSDQLHV$FW
RU
F DQLQGHSHQGHQWH[DPLQHURUUHSRUWLQJDFFRXQWDQWDSSRLQWHGLQ
UHVSHFWRIDFKDULW\pVDFFRXQWV
,IWKH&RPPLVVLRQFRQVLGHUu
D WKDW D SHUVRQ WR ZKRP WKLV VHFWLRQ DSSOLHV LV RU PD\ EH
SHUVRQDOO\ OLDEOH IRU D EUHDFK RI WUXVW RU EUHDFK RI GXW\
FRPPLWWHGLQKLVFDSDFLW\DVDSHUVRQZLWKLQSDUDJUDSK D  E
RU F RIVXEVHFWLRQ  DERYHEXW
E WKDWKHKDVDFWHGKRQHVWO\DQGUHDVRQDEO\DQGRXJKWIDLUO\WREH
H[FXVHGIRUWKHEUHDFKRIWUXVWRUGXW\
WKH &RPPLVVLRQ PD\ PDNH DQ RUGHU UHOLHYLQJ KLP ZKROO\ RU SDUWO\
IURPDQ\VXFKOLDELOLW\
$QRUGHUXQGHUVXEVHFWLRQ  DERYHPD\JUDQWWKHUHOLHIRQVXFKWHUPV
DVWKH&RPPLVVLRQWKLQNVILW
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&KDULWLHV%LOO
3DUWu5HJXODWLRQRIFKDULWLHV
&KDSWHUu&KDULW\WUXVWHHVHWF





6XEVHFWLRQ   GRHV QRW DSSO\ LQ UHODWLRQ WR DQ\ SHUVRQDO FRQWUDFWXDO
OLDELOLW\RIDFKDULW\WUXVWHHRUWUXVWHHIRUDFKDULW\



7KLVVHFWLRQGRHVQRWDIIHFWWKHRSHUDWLRQRIu
D VHFWLRQRIWKH7UXVWHH$FW SRZHURIFRXUWWRJUDQWUHOLHI
WRWUXVWHHV 
E VHFWLRQRIWKH&RPSDQLHV$FW SRZHURIFRXUWWRJUDQW
UHOLHIWRRIILFHUVRUDXGLWRUVRIFRPSDQLHV RU
F VHFWLRQ    DERYH ZKLFK DSSOLHV WKDW VHFWLRQ WR DXGLWRUV RI
XQLQFRUSRUDWHGFKDULWLHVHWF r

7KHDPHQGPHQWPDGHE\VXEVHFWLRQ  DSSOLHVWRDEUHDFKRIWUXVWRUEUHDFK
RIGXW\RFFXUULQJEHIRUHWKHGD\RQZKLFKWKLVVHFWLRQFRPHVLQWRIRUFHDVZHOO
DVWRRQHRFFXUULQJRQRUDIWHUWKDWGD\





&+$37(5
32:(562)81,1&25325$7('&+$5,7,(6


3RZHUWRWUDQVIHUDOOSURSHUW\



)RUVHFWLRQRIWKH$FWVXEVWLWXWHu
q3RZHUWRWUDQVIHUDOOSURSHUW\RIXQLQFRUSRUDWHGFKDULW\




7KLVVHFWLRQDSSOLHVWRDFKDULW\LIu
D LWVJURVVLQFRPHLQLWVODVWILQDQFLDO\HDUGLGQRWH[FHHG
E LWGRHVQRWKROGDQ\GHVLJQDWHGODQGDQG
F LWLVQRWDFRPSDQ\RURWKHUERG\FRUSRUDWH
q'HVLJQDWHGODQGrPHDQVODQGKHOGRQWUXVWVZKLFKVWLSXODWHWKDWLWLV
WREHXVHGIRUWKHSXUSRVHVRUDQ\SDUWLFXODUSXUSRVHVRIWKHFKDULW\
7KHFKDULW\WUXVWHHVRIVXFKDFKDULW\PD\UHVROYHIRUWKHSXUSRVHVRI
WKLVVHFWLRQu
D WKDW DOO WKH SURSHUW\ RI WKH FKDULW\ VKRXOG EH WUDQVIHUUHG WR
DQRWKHUFKDULW\VSHFLILHGLQWKHUHVROXWLRQRU
E WKDW DOO WKH SURSHUW\ RI WKH FKDULW\ VKRXOG EH GLYLGHG LQ WKH
PDQQHUVSHFLILHGLQWKHUHVROXWLRQEHWZHHQWZRRUPRUHRWKHU
FKDULWLHVVSHFLILHGLQLW



$Q\FKDULW\VRVSHFLILHGPD\EHHLWKHUDUHJLVWHUHGFKDULW\RUDFKDULW\
ZKLFKLVQRWUHTXLUHGWREHUHJLVWHUHG



%XW WKH FKDULW\ WUXVWHHV RI D FKDULW\ qWKH WUDQVIHURU FKDULW\r  GR QRW
KDYHSRZHUWRSDVVDUHVROXWLRQXQGHUVXEVHFWLRQ  DERYHXQOHVVWKH\
DUHVDWLVILHGu
D WKDWLWLVH[SHGLHQWLQWKHLQWHUHVWVRIIXUWKHULQJWKHSXUSRVHVIRU
ZKLFKWKHSURSHUW\LVKHOGE\WUDQVIHURUFKDULW\IRUWKHSURSHUW\
WREHWUDQVIHUUHGLQDFFRUGDQFHZLWKWKHUHVROXWLRQDQG
E WKDW WKH SXUSRVHV RI DQ\ FKDULW\ WR ZKLFK SURSHUW\ LV WR EH
WUDQVIHUUHGXQGHUWKHUHVROXWLRQDUHZLGHHQRXJKWRHQFRPSDVV
WKHSXUSRVHVRIWKHWUDQVIHURUFKDULW\
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&KDULWLHV%LOO
3DUWu5HJXODWLRQRIFKDULWLHV
&KDSWHUu3RZHUVRIXQLQFRUSRUDWHGFKDULWLHV



$Q\ UHVROXWLRQ XQGHU VXEVHFWLRQ   DERYH PXVW EH SDVVHG E\ D
PDMRULW\RIQRWOHVVWKDQWZRWKLUGVRIWKHFKDULW\WUXVWHHVZKRYRWHRQ
WKHUHVROXWLRQ



:KHUHFKDULW\WUXVWHHVKDYHSDVVHGDUHVROXWLRQXQGHUVXEVHFWLRQ  
WKH\ PXVW VHQG D FRS\ RI LW WR WKH &RPPLVVLRQ WRJHWKHU ZLWK D
VWDWHPHQWRIWKHLUUHDVRQVIRUSDVVLQJLW





+DYLQJUHFHLYHGWKHFRS\RIWKHUHVROXWLRQWKH&RPPLVVLRQu
D PD\ GLUHFW WKH FKDULW\ WUXVWHHV WR JLYH SXEOLF QRWLFH RI WKH
UHVROXWLRQLQVXFKPDQQHUDVLVVSHFLILHGLQWKHGLUHFWLRQDQG
E LI LW JLYHV VXFK D GLUHFWLRQ PXVW WDNH LQWR DFFRXQW DQ\
UHSUHVHQWDWLRQV PDGH WR LW E\ SHUVRQV DSSHDULQJ WR LW WR EH
LQWHUHVWHGLQWKHFKDULW\ZKHUHWKRVHUHSUHVHQWDWLRQVDUHPDGH
WRLWZLWKLQWKHSHULRGRIGD\VEHJLQQLQJZLWKWKHGDWHZKHQ
SXEOLFQRWLFHRIWKHUHVROXWLRQLVJLYHQE\WKHFKDULW\WUXVWHHV





7KH &RPPLVVLRQ PD\ DOVR GLUHFW WKH FKDULW\ WUXVWHHV WR SURYLGH WKH
&RPPLVVLRQZLWKDGGLWLRQDOLQIRUPDWLRQRUH[SODQDWLRQVUHODWLQJWRu
D WKH FLUFXPVWDQFHV LQ DQG E\ UHIHUHQFH WR ZKLFK WKH\ KDYH
GHFLGHGWRDFWXQGHUWKLVVHFWLRQRU
E WKHLU FRPSOLDQFH ZLWK DQ\ REOLJDWLRQ LPSRVHG RQ WKHP E\ RU
XQGHUWKLVVHFWLRQLQFRQQHFWLRQZLWKWKHUHVROXWLRQ



6XEMHFW WR WKH SURYLVLRQV RI VHFWLRQ $ EHORZ D UHVROXWLRQ XQGHU
VXEVHFWLRQ   DERYH WDNHV HIIHFW DW WKH HQG RI WKH SHULRG RI  GD\V
EHJLQQLQJ ZLWK WKH GDWH RQ ZKLFK WKH FRS\ RI LW ZDV VHQW WR WKH
&RPPLVVLRQ



:KHUH VXFK D UHVROXWLRQ KDV WDNHQ HIIHFW WKH FKDULW\ WUXVWHHV PXVW
DUUDQJHIRUDOOWKHSURSHUW\RIWKHWUDQVIHURUFKDULW\WREHWUDQVIHUUHGLQ
DFFRUGDQFH ZLWK WKH UHVROXWLRQ DQG RQ WHUPV WKDW DQ\ SURSHUW\ VR
WUDQVIHUUHGu
D LV WR EH KHOG E\ WKH FKDULW\ WR ZKLFK LW LV WUDQVIHUUHG qWKH
WUDQVIHUHHFKDULW\r LQDFFRUGDQFHZLWKVXEVHFWLRQ  EHORZ
EXW
E ZKHQVRKHOGLVQHYHUWKHOHVVWREHVXEMHFWWRDQ\UHVWULFWLRQVRQ
H[SHQGLWXUHWRZKLFKLWZDVVXEMHFWDVSURSHUW\RIWKHWUDQVIHURU
FKDULW\
DQG WKH FKDULW\ WUXVWHHV PXVW DUUDQJH IRU WKH SURSHUW\ WR EH VR
WUDQVIHUUHGE\VXFKGDWHDIWHUWKHUHVROXWLRQWDNHVHIIHFWDVWKH\DJUHH
ZLWKWKHFKDULW\WUXVWHHVRIWKHWUDQVIHUHHFKDULW\RUFKDULWLHVFRQFHUQHG





7KH FKDULW\ WUXVWHHV RI DQ\ FKDULW\ WR ZKLFK SURSHUW\ LV WUDQVIHUUHG
XQGHUWKLVVHFWLRQPXVWVHFXUHVRIDUDVLVUHDVRQDEO\SUDFWLFDEOHWKDW
WKHSURSHUW\LVDSSOLHGIRUSXUSRVHVZKLFKDUHVLPLODULQFKDUDFWHUWR
WKRVHRIWKHWUDQVIHURUFKDULW\
%XWWKLVUHTXLUHPHQWGRHVQRWDSSO\LIWKRVHFKDULW\WUXVWHHVFRQVLGHU
WKDW FRPSO\LQJ ZLWK LW ZRXOG QRW UHVXOW LQ D VXLWDEOH DQG HIIHFWLYH
PHWKRGRIDSSO\LQJWKHSURSHUW\
)RUWKHSXUSRVHRIHQDEOLQJDQ\SURSHUW\WREHWUDQVIHUUHGWRDFKDULW\
XQGHUWKLVVHFWLRQWKH&RPPLVVLRQPD\DWWKHUHTXHVWRIWKHFKDULW\
WUXVWHHV RI WKDW FKDULW\ PDNH RUGHUV YHVWLQJ DQ\ SURSHUW\ RI WKH
WUDQVIHURUFKDULW\u
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&KDULWLHV%LOO
3DUWu5HJXODWLRQRIFKDULWLHV
&KDSWHUu3RZHUVRIXQLQFRUSRUDWHGFKDULWLHV

D
E

LQWKHWUDQVIHUHHFKDULW\LQLWVFKDULW\WUXVWHHVRULQDQ\WUXVWHH
IRUWKDWFKDULW\RU
LQDQ\RWKHUSHUVRQQRPLQDWHGE\WKRVHFKDULW\WUXVWHHVWRKROG
SURSHUW\LQWUXVWIRUWKDWFKDULW\



7KH 6HFUHWDU\ RI 6WDWH PD\ E\ RUGHU DPHQG VXEVHFWLRQ   DERYH E\
VXEVWLWXWLQJ D GLIIHUHQW VXP IRU WKH VXP IRU WKH WLPH EHLQJ VSHFLILHG
WKHUH



,Q WKLV VHFWLRQ UHIHUHQFHV WR WKH WUDQVIHU RI SURSHUW\ WR D FKDULW\ DUH
UHIHUHQFHVWRLWVWUDQVIHUu
D WRWKHFKDULW\RU
E WRWKHFKDULW\WUXVWHHVRU
F WRDQ\WUXVWHHIRUWKHFKDULW\RU
G WRDSHUVRQQRPLQDWHGE\WKHFKDULW\WUXVWHHVWRKROGLWLQWUXVW
IRUWKHFKDULW\
DVWKHFKDULW\WUXVWHHVPD\GHWHUPLQH







$5HVROXWLRQQRWWRWDNHHIIHFWRUWRWDNHHIIHFWDWODWHUGDWH








7KLV VHFWLRQ GHDOV ZLWK FLUFXPVWDQFHV LQ ZKLFK D UHVROXWLRQ XQGHU
VHFWLRQ  DERYHHLWKHUu
D GRHVQRWWDNHHIIHFWXQGHUVHFWLRQ  DERYHRU
E WDNHVHIIHFWDWDWLPHODWHUWKDQWKDWPHQWLRQHGLQVHFWLRQ  
$UHVROXWLRQGRHVQRWWDNHHIIHFWXQGHUVHFWLRQ  DERYHLIEHIRUHWKH
HQGRIu
D WKHSHULRGRIGD\VPHQWLRQHG LQVHFWLRQ   qWKHGD\
SHULRGr RU
E WKDWSHULRGDVPRGLILHGE\VXEVHFWLRQ  RU  EHORZ
WKH&RPPLVVLRQQRWLILHVWKHFKDULW\WUXVWHHVLQZULWLQJWKDWLWREMHFWVWR
WKH UHVROXWLRQ HLWKHU RQ SURFHGXUDO JURXQGV RU RQ WKH PHULWV RI WKH
SURSRVDOVFRQWDLQHGLQWKHUHVROXWLRQ
q2Q SURFHGXUDO JURXQGVr PHDQV RQ WKH JURXQGV WKDW DQ\ REOLJDWLRQ
LPSRVHGRQWKHFKDULW\WUXVWHHVE\RUXQGHUVHFWLRQDERYHKDVQRW
EHHQFRPSOLHGZLWKLQFRQQHFWLRQZLWKWKHUHVROXWLRQ
,IXQGHUVHFWLRQ  DERYHWKH&RPPLVVLRQGLUHFWFKDULW\WUXVWHHVWR
JLYHSXEOLFQRWLFHRIDUHVROXWLRQWKHGD\SHULRGu
D VWRSVUXQQLQJDVIURPWKHGDWHRQZKLFKWKHGLUHFWLRQLVJLYHQ
WRWKHFKDULW\WUXVWHHVDQG
E GRHVQRWVWDUWUXQQLQJDJDLQXQWLOWKHHQGRIWKHSHULRGRI
GD\V EHJLQQLQJ ZLWK WKH GDWH RQ ZKLFK SXEOLF QRWLFH RI WKH
UHVROXWLRQLVJLYHQE\WKHFKDULW\WUXVWHHV RUXQWLODQ\ODWHUGDWH
DSSO\LQJXQGHUVXEVHFWLRQ  EHORZ 
,IXQGHUVHFWLRQ  DERYHWKH&RPPLVVLRQGLUHFWFKDULW\WUXVWHHVWR
SURYLGHDQ\LQIRUPDWLRQRUH[SODQDWLRQVWKHGD\SHULRGu
D VWRSVUXQQLQJDVIURPWKHGDWHRQZKLFKWKHGLUHFWLRQLVJLYHQ
WRWKHFKDULW\WUXVWHHVDQG
E GRHV QRW VWDUW UXQQLQJ DJDLQ XQWLO WKH GDWH RQ ZKLFK WKH
LQIRUPDWLRQ RU H[SODQDWLRQV LV RU DUH SURYLGHG WR WKH
&RPPLVVLRQ RUXQWLODQ\ODWHUGDWHDSSO\LQJXQGHUVXEVHFWLRQ
 DERYH 
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&KDULWLHV%LOO
3DUWu5HJXODWLRQRIFKDULWLHV
&KDSWHUu3RZHUVRIXQLQFRUSRUDWHGFKDULWLHV



6XEVHFWLRQ  EHORZDSSOLHVRQFHWKHSHULRGRIWLPHRUWKHWRWDOSHULRG
RI WLPH GXULQJ ZKLFK WKH GD\ SHULRG LV VXVSHQGHG E\ YLUWXH RI
HLWKHURUERWKRIVXEVHFWLRQV  DQG  DERYHH[FHHGVGD\V



$W WKDW SRLQW WKH UHVROXWLRQ LI QRW SUHYLRXVO\ REMHFWHG WR E\ WKH
&RPPLVVLRQ LVWREHWUHDWHGDVLILWKDGQHYHUEHHQSDVVHGr



3RZHUWRUHSODFHSXUSRVHV
$IWHUVHFWLRQ$RIWKH$FW LQVHUWHGE\VHFWLRQDERYH LQVHUWu
q%3RZHUWRUHSODFHSXUSRVHVRIXQLQFRUSRUDWHGFKDULW\


7KLVVHFWLRQDSSOLHVWRDFKDULW\LIu
D LWVJURVVLQFRPHLQLWVODVWILQDQFLDO\HDUGLGQRWH[FHHG
E LWGRHVQRWKROGDQ\GHVLJQDWHGODQGDQG
F LWLVQRWDFRPSDQ\RURWKHUERG\FRUSRUDWH
q'HVLJQDWHGODQGrPHDQVODQGKHOGRQWUXVWVZKLFKVWLSXODWHWKDWLWLV
WREHXVHGIRUWKHSXUSRVHVRUDQ\SDUWLFXODUSXUSRVHVRIWKHFKDULW\



7KHFKDULW\WUXVWHHVRIVXFKDFKDULW\PD\UHVROYHIRUWKHSXUSRVHVRI
WKLV VHFWLRQ WKDW WKH WUXVWV RI WKH FKDULW\ VKRXOG EH PRGLILHG E\
UHSODFLQJDOORUDQ\RIWKHSXUSRVHVRIWKHFKDULW\ZLWKRWKHUSXUSRVHV
VSHFLILHGLQWKHUHVROXWLRQ



$Q\ UHSODFHPHQW SXUSRVHV VR VSHFLILHG PXVW EH SXUSRVHV WKDW DUH
FKDULWDEOHLQODZ



%XW WKH FKDULW\ WUXVWHHV RI D FKDULW\ GR QRW KDYH SRZHU WR SDVV D
UHVROXWLRQXQGHUVXEVHFWLRQ  DERYHXQOHVVWKH\DUHVDWLVILHGu
D WKDWLWLVH[SHGLHQWLQWKHLQWHUHVWVRIWKHFKDULW\IRUWKHSXUSRVHV
LQTXHVWLRQWREHUHSODFHGDQG
E WKDW VR IDU DV LV UHDVRQDEO\ SUDFWLFDEOH WKH QHZ SXUSRVHV
FRQVLVW RI RU LQFOXGH SXUSRVHV WKDW DUH VLPLODU LQ FKDUDFWHU WR
WKRVHWKDWDUHWREHUHSODFHG



$Q\ UHVROXWLRQ XQGHU VXEVHFWLRQ   DERYH PXVW EH SDVVHG E\ D
PDMRULW\RIQRWOHVVWKDQWZRWKLUGVRIWKHFKDULW\WUXVWHHVZKRYRWHRQ
WKHUHVROXWLRQ



:KHUHFKDULW\WUXVWHHVKDYHSDVVHGDUHVROXWLRQXQGHUVXEVHFWLRQ  
WKH\ PXVW VHQG D FRS\ RI LW WR WKH &RPPLVVLRQ WRJHWKHU ZLWK D
VWDWHPHQWRIWKHLUUHDVRQVIRUSDVVLQJLW



+DYLQJUHFHLYHGWKHFRS\RIWKHUHVROXWLRQWKH&RPPLVVLRQu
D PD\ GLUHFW WKH FKDULW\ WUXVWHHV WR JLYH SXEOLF QRWLFH RI WKH
UHVROXWLRQLQVXFKPDQQHUDVLVVSHFLILHGLQWKHGLUHFWLRQDQG
E LI LW JLYHV VXFK D GLUHFWLRQ PXVW WDNH LQWR DFFRXQW DQ\
UHSUHVHQWDWLRQV PDGH WR LW E\ SHUVRQV DSSHDULQJ WR LW WR EH
LQWHUHVWHGLQWKHFKDULW\ZKHUHWKRVHUHSUHVHQWDWLRQVDUHPDGH
WRLWZLWKLQWKHSHULRGRIGD\VEHJLQQLQJZLWKWKHGDWHZKHQ
SXEOLFQRWLFHRIWKHUHVROXWLRQLVJLYHQE\WKHFKDULW\WUXVWHHV



7KH &RPPLVVLRQ PD\ DOVR GLUHFW WKH FKDULW\ WUXVWHHV WR SURYLGH WKH
&RPPLVVLRQZLWKDGGLWLRQDOLQIRUPDWLRQRUH[SODQDWLRQVUHODWLQJWRu
D WKH FLUFXPVWDQFHV LQ DQG E\ UHIHUHQFH WR ZKLFK WKH\ KDYH
GHFLGHGWRDFWXQGHUWKLVVHFWLRQRU
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&KDULWLHV%LOO
3DUWu5HJXODWLRQRIFKDULWLHV
&KDSWHUu3RZHUVRIXQLQFRUSRUDWHGFKDULWLHV

E






WKHLU FRPSOLDQFH ZLWK DQ\ FRQGLWLRQ RU UHTXLUHPHQW LPSRVHG
E\RUXQGHUWKLVVHFWLRQLQFRQQHFWLRQZLWKWKHUHVROXWLRQ

6XEMHFW WR WKH SURYLVLRQV RI VHFWLRQ $ DERYH DV WKH\ DSSO\ LQ
DFFRUGDQFHZLWKVXEVHFWLRQ  EHORZ DUHVROXWLRQXQGHUVXEVHFWLRQ
 DERYHWDNHVHIIHFWDWWKHHQGRIWKHSHULRGRIGD\VEHJLQQLQJZLWK
WKHGDWHRQZKLFKWKHFRS\RILWUHFHLYHGE\WKH&RPPLVVLRQ
6HFWLRQ$DERYHDSSOLHVWRDUHVROXWLRQXQGHUVXEVHFWLRQ  RIWKLV
VHFWLRQDVLWDSSOLHVWRDUHVROXWLRQXQGHUVXEVHFWLRQ  RIVHFWLRQ
H[FHSWWKDWDQ\UHIHUHQFHWRVHFWLRQ    RU  LVWREHUHDGDVD
UHIHUHQFHWRVXEVHFWLRQ    RU  DERYH



$VIURPWKHWLPHZKHQDUHVROXWLRQWDNHVHIIHFWXQGHUVXEVHFWLRQ 
DERYHWKHWUXVWVRIWKHFKDULW\FRQFHUQHGDUHWREHWDNHQWRKDYHEHHQ
PRGLILHGLQDFFRUGDQFHZLWKWKHWHUPVRIWKHUHVROXWLRQ



7KH 6HFUHWDU\ RI 6WDWH PD\ E\ RUGHU DPHQG VXEVHFWLRQ   DERYH E\
VXEVWLWXWLQJ D GLIIHUHQW VXP IRU WKH VXP IRU WKH WLPH EHLQJ VSHFLILHG
WKHUHr







3RZHUWRPRGLI\SRZHUVRUSURFHGXUHV
$IWHUVHFWLRQ%RIWKH$FW LQVHUWHGE\VHFWLRQDERYH LQVHUWu
q&3RZHUWRPRGLI\SRZHUVRUSURFHGXUHVRIXQLQFRUSRUDWHGFKDULW\


7KLV VHFWLRQ DSSOLHV WR DQ\ FKDULW\ ZKLFK LV QRW D FRPSDQ\ RU RWKHU
ERG\FRUSRUDWH



7KHFKDULW\WUXVWHHVRIVXFKDFKDULW\PD\UHVROYHIRUWKHSXUSRVHVRI
WKLVVHFWLRQWKDWDQ\SURYLVLRQRIWKHWUXVWVRIWKHFKDULW\u
D UHODWLQJWRDQ\RIWKHSRZHUVH[HUFLVDEOHE\WKHFKDULW\WUXVWHHV
LQWKHDGPLQLVWUDWLRQRIWKHFKDULW\RU
E UHJXODWLQJ WKH SURFHGXUH WR EH IROORZHG LQ DQ\ UHVSHFW LQ
FRQQHFWLRQZLWKLWVDGPLQLVWUDWLRQ
VKRXOGEHPRGLILHGLQVXFKPDQQHUDVLVVSHFLILHGLQWKHUHVROXWLRQ



6XEVHFWLRQ   DSSOLHV LI WKH FKDULW\ LV DQ XQLQFRUSRUDWHG DVVRFLDWLRQ
ZLWKDERG\RIPHPEHUVGLVWLQFWIURPWKHFKDULW\WUXVWHHV



$Q\ UHVROXWLRQ RI WKH FKDULW\ WUXVWHHV XQGHU VXEVHFWLRQ   PXVW EH
DSSURYHG E\ D IXUWKHU UHVROXWLRQ SDVVHG DW D JHQHUDO PHHWLQJ RI WKH
ERG\E\DPDMRULW\RIQRWOHVVWKDQWZRWKLUGVRIWKHPHPEHUVHQWLWOHG
WRDWWHQGDQGYRWHDWWKHPHHWLQJZKRYRWHRQWKHUHVROXWLRQ



:KHUHu
D WKHFKDULW\WUXVWHHVKDYHSDVVHGDUHVROXWLRQXQGHUVXEVHFWLRQ
 DQG
E
LIVXEVHFWLRQ  DSSOLHV DIXUWKHUUHVROXWLRQKDVEHHQSDVVHG
XQGHUWKDWVXEVHFWLRQ
WKH WUXVWV RI WKH FKDULW\ DUH WR EH WDNHQ WR KDYH EHHQ PRGLILHG LQ
DFFRUGDQFHZLWKWKHWHUPVRIWKHUHVROXWLRQ



7KHWUXVWVDUHWREHWDNHQWRKDYHEHHQVRPRGLILHGDVIURPVXFKGDWH
DVLVVSHFLILHGIRUWKLVSXUSRVHLQWKHUHVROXWLRQr
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&KDULWLHV%LOO
3DUWu5HJXODWLRQRIFKDULWLHV
&KDSWHUu3RZHUVWRVSHQGFDSLWDODQGPHUJHUV

&+$37(5
32:(567263(1'&$3,7$/$1'0(5*(56
6SHQGLQJRIFDSLWDO


3RZHUWRVSHQGFDSLWDO
)RUVHFWLRQRIWKH$FWVXEVWLWXWHu
q


3RZHURIVPDOOHUFKDULWLHVWRVSHQGFDSLWDO
7KLVVHFWLRQDSSOLHVZKHUHu
D DFKDULW\ qWKHUHOHYDQWFKDULW\r KDVDQHQGRZPHQWIXQGZKLFK
GRHVQRWFRQVLVWRIRULQFOXGHGHVLJQDWHGODQG
E HLWKHUu
L WKH UHOHYDQW FKDULW\ LV QRW D FRPSDQ\ RU RWKHU ERG\
FRUSRUDWHRU
LL D FKDULW\ WR ZKLFK VXEVHFWLRQ   EHORZ DSSOLHV
DGPLQLVWHUVWKHIXQGDVWUXVWHHIRUWKHUHOHYDQWFKDULW\
DQG
F WKHILQDQFLDOFRQGLWLRQLQVXEVHFWLRQ  EHORZLVPHW
q'HVLJQDWHGODQGrPHDQVODQGKHOGRQWUXVWVZKLFKVWLSXODWHWKDWLWLV
WREHXVHGIRUWKHSXUSRVHVRUDQ\SDUWLFXODUSXUSRVHVRIWKHFKDULW\



7KLVVXEVHFWLRQDSSOLHVWRDFKDULW\LIu
D LWLVDFRPSDQ\
E LWLVFRQVWLWXWHGDVD&,2RU
F LW LV D UHJLVWHUHG VRFLHW\ ZLWKLQ WKH PHDQLQJ RI WKH ,QGXVWULDO
DQG3URYLGHQW6RFLHWLHV$FW



7KHILQDQFLDOFRQGLWLRQLQWKLVVXEVHFWLRQLVPHWLIu
D WKHUHOHYDQWFKDULW\pVJURVVLQFRPHLQLWVODVWILQDQFLDO\HDUGLG
QRWH[FHHGRU
E LWV JURVV LQFRPH LQ WKDW \HDU H[FHHGHG WKDW DPRXQW EXW WKH
PDUNHWYDOXHRIWKHHQGRZPHQWIXQGGRHVQRWH[FHHG



:KHUH WKHFRQGLWLRQLQ VXEVHFWLRQ   EHORZLV PHW LQ UHODWLRQ WRWKH
UHOHYDQWFKDULW\WKHFKDULW\WUXVWHHVPD\ UHVROYHIRUWKHSXUSRVHVRI
WKLVVHFWLRQWKDWWKHIXQGRXJKWWREHIUHHGIURPWKHUHVWULFWLRQVZLWK
UHVSHFWWRH[SHQGLWXUHRIFDSLWDOWKDWDSSO\WRLW



7KHFRQGLWLRQLQWKLVVXEVHFWLRQLVWKDWWKHFKDULW\WUXVWHHVDUHVDWLVILHG
WKDWWKHSXUSRVHVRIWKHFKDULW\FRXOGEHFDUULHGRXWPRUHHIIHFWLYHO\LI
WKHFDSLWDORIWKHIXQGFRXOGEHH[SHQGHGDVZHOODVLQFRPHDFFUXLQJWR
LWUDWKHUWKDQMXVWVXFKLQFRPH







2QFHWKHFKDULW\WUXVWHHVKDYHSDVVHGDUHVROXWLRQXQGHUVXEVHFWLRQ 
DERYHWKHIXQGPD\E\YLUWXHRIWKLVVHFWLRQEHH[SHQGHGLQFDUU\LQJ
RXW WKH SXUSRVHV RI WKH FKDULW\ ZLWKRXW UHJDUG WR WKH UHVWULFWLRQV
PHQWLRQHGLQWKDWVXEVHFWLRQ
7KHIXQGPD\EHVRH[SHQGHGDVIURPVXFKGDWHDVLVVSHFLILHGIRUWKLV
SXUSRVHLQWKHUHVROXWLRQ
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&KDULWLHV%LOO
3DUWu5HJXODWLRQRIFKDULWLHV
&KDSWHUu3RZHUVWRVSHQGFDSLWDODQGPHUJHUV



7KH 6HFUHWDU\ RI 6WDWH PD\ E\ RUGHU DPHQG VXEVHFWLRQ   DERYH E\
VXEVWLWXWLQJDGLIIHUHQWVXPIRUDQ\VXPVSHFLILHGWKHUH



,QWKLVVHFWLRQu
qHQGRZPHQWIXQGrLQUHODWLRQWRDFKDULW\PHDQVu
D WKHZKROHRIWKHFKDULW\pVSHUPDQHQWHQGRZPHQWLILWLV
DOOVXEMHFWWRWKHVDPHWUXVWVRU
E DQ\SDUWRILWVSHUPDQHQWHQGRZPHQWZKLFKLVVXEMHFW
WRDQ\SDUWLFXODUWUXVWVWKDWDUHGLIIHUHQWIURPWKRVHWR
ZKLFKDQ\RWKHUSDUWLVVXEMHFW
qPDUNHWYDOXHrLQUHODWLRQWRDQHQGRZPHQWIXQGPHDQVu
D WKHPDUNHWYDOXHRIWKHIXQGDVUHFRUGHGLQWKHDFFRXQWV
IRUWKHODVWILQDQFLDO\HDURIWKHUHOHYDQWFKDULW\RU
E LI QR VXFK YDOXH ZDV VR UHFRUGHG WKH FXUUHQW PDUNHW
YDOXHRIWKHIXQGDVGHWHUPLQHGRQDYDOXDWLRQFDUULHG
RXWIRUWKHSXUSRVH







$3RZHURIODUJHUFKDULWLHVWRVSHQGFDSLWDO


7KLVVHFWLRQDSSOLHVZKHUHu
D DFKDULW\ qWKHUHOHYDQWFKDULW\r KDVDQHQGRZPHQWIXQGZKLFK
GRHVQRWFRQVLVWRIRULQFOXGHGHVLJQDWHGODQG
E HLWKHUu
L WKH UHOHYDQW FKDULW\ LV QRW D FRPSDQ\ RU RWKHU ERG\
FRUSRUDWHRU
LL D FKDULW\ WR ZKLFK VHFWLRQ    DERYH DSSOLHV
DGPLQLVWHUVWKHIXQGDVWUXVWHHIRUWKHUHOHYDQWFKDULW\
DQG
F WKHILQDQFLDOFRQGLWLRQLQVHFWLRQ  DERYHLVQRWPHW
q'HVLJQDWHGODQGrPHDQVODQGKHOGRQWUXVWVZKLFKVWLSXODWHWKDWLWLV
WREHXVHGIRUWKHSXUSRVHVRUDQ\SDUWLFXODUSXUSRVHVRIWKHFKDULW\



:KHUH WKHFRQGLWLRQLQ VXEVHFWLRQ   EHORZLV PHW LQ UHODWLRQ WRWKH
UHOHYDQWFKDULW\WKHFKDULW\WUXVWHHVPD\ UHVROYHIRUWKHSXUSRVHVRI
WKLVVHFWLRQWKDWWKHIXQGRXJKWWREHIUHHGIURPWKHUHVWULFWLRQVZLWK
UHVSHFWWRH[SHQGLWXUHRIFDSLWDOWKDWDSSO\WRLW



7KHFRQGLWLRQLQWKLVVXEVHFWLRQLVWKDWWKHFKDULW\WUXVWHHVDUHVDWLVILHG
WKDWWKHSXUSRVHVRIWKHFKDULW\FRXOGEHFDUULHGRXWPRUHHIIHFWLYHO\LI
WKHFDSLWDORIWKHIXQGFRXOGEHH[SHQGHGDVZHOODVLQFRPHDFFUXLQJWR
LWUDWKHUWKDQMXVWVXFKLQFRPH















6XEVHFWLRQV  WR  EHORZDSSO\ZKHUHWKHFDSLWDORIWKHHQGRZPHQW
IXQGFRQVLVWVHQWLUHO\RISURSHUW\JLYHQu
D E\RUXQGHUWKHZLOORIDSDUWLFXODULQGLYLGXDORU
E E\DSDUWLFXODULQVWLWXWLRQ E\ZD\RIJUDQWRURWKHUZLVH 



,QVXFKDFDVHWKHFKDULW\WUXVWHHVu
D PXVWVHQGDFRS\RIWKHUHVROXWLRQWRWKH&RPPLVVLRQWRJHWKHU
ZLWKDVWDWHPHQWRIWKHLUUHDVRQVIRUSDVVLQJLWDQG
E PD\QRWLPSOHPHQWWKHUHVROXWLRQZLWKRXWWKHFRQFXUUHQFHRI
WKH&RPPLVVLRQ



+DYLQJUHFHLYHGWKHFRS\RIWKHUHVROXWLRQWKH&RPPLVVLRQPD\u
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&KDULWLHV%LOO
3DUWu5HJXODWLRQRIFKDULWLHV
&KDSWHUu3RZHUVWRVSHQGFDSLWDODQGPHUJHUV

D
E











GLUHFWWKHFKDULW\WUXVWHHVWRJLYHSXEOLFQRWLFHRIWKHUHVROXWLRQ
LQVXFKPDQQHUDVLVVSHFLILHGLQWKHGLUHFWLRQDQG
LI LW JLYHV VXFK D GLUHFWLRQ PXVW WDNH LQWR DFFRXQW DQ\
UHSUHVHQWDWLRQV PDGH WR LW E\ SHUVRQV DSSHDULQJ WR LW WR EH
LQWHUHVWHGLQWKHFKDULW\ZKHUHWKRVHUHSUHVHQWDWLRQVDUHPDGH
WRLWZLWKLQWKHSHULRGRIGD\VEHJLQQLQJZLWKWKHGDWHZKHQ
SXEOLFQRWLFHRIWKHUHVROXWLRQLVJLYHQE\WKHFKDULW\WUXVWHHV

7KH &RPPLVVLRQ PD\ DOVR GLUHFW WKH FKDULW\ WUXVWHHV WR SURYLGH WKH
&RPPLVVLRQZLWKDGGLWLRQDOLQIRUPDWLRQRUH[SODQDWLRQVUHODWLQJWRu
D WKH FLUFXPVWDQFHV LQ DQG E\ UHIHUHQFH WR ZKLFK WKH\ KDYH
GHFLGHGWRDFWXQGHUWKLVVHFWLRQRU
E WKHLU FRPSOLDQFH ZLWK DQ\ REOLJDWLRQ LPSRVHG RQ WKHP E\ RU
XQGHUWKLVVHFWLRQLQFRQQHFWLRQZLWKWKHUHVROXWLRQ
:KHQ FRQVLGHULQJ ZKHWKHU WR FRQFXU ZLWK WKH UHVROXWLRQ WKH
&RPPLVVLRQPXVWWDNHLQWRDFFRXQWu
D DQ\HYLGHQFHDYDLODEOHWRWKHPDVWRWKHZLVKHVRIWKHGRQRURI
WKHJLIWPHQWLRQHGLQVXEVHFWLRQ  DERYHDQG
E DQ\FKDQJHVLQWKH FLUFXPVWDQFHVUHODWLQJWR WKHFKDULW\ VLQFH
WKHJLIWZDVPDGH LQFOXGLQJLQSDUWLFXODULWVILQDQFLDOSRVLWLRQ
WKHQHHGVRILWVEHQHILFLDULHVDQGWKHVRFLDOHFRQRPLFDQGOHJDO
HQYLURQPHQWLQZKLFKLWRSHUDWHV 
7KH &RPPLVVLRQ PXVW QRW FRQFXU ZLWK WKH UHVROXWLRQ XQOHVV LW LV
VDWLVILHGu
D WKDWLWVLPSOHPHQWDWLRQZRXOGDFFRUGZLWKWKHVSLULWRIWKHJLIW
PHQWLRQHG LQ VXEVHFWLRQ   DERYH HYHQ WKRXJK LW ZRXOG EH
LQFRQVLVWHQW ZLWK WKH UHVWULFWLRQV PHQWLRQHG LQ VXEVHFWLRQ 
DERYH DQG
E WKDW WKH FKDULW\ WUXVWHHV KDYH FRPSOLHG ZLWK WKH REOLJDWLRQV
LPSRVHGRQWKHPE\RUXQGHUWKLVVHFWLRQLQFRQQHFWLRQZLWKWKH
UHVROXWLRQ
%HIRUHWKHHQGRIWKHSHULRGRIWKUHHPRQWKVEHJLQQLQJZLWKWKHGDWHRQ
ZKLFK WKH &RPPLVVLRQ UHFHLYHV WKH FRS\ RI WKH UHVROXWLRQ WKH
&RPPLVVLRQPXVWQRWLI\WKHFKDULW\WUXVWHHVLQZULWLQJHLWKHUu
D WKDWWKH&RPPLVVLRQFRQFXUVZLWKWKHUHVROXWLRQRU
E WKDWLWGRHVQRWFRQFXUZLWKLW
2QFHWKHFKDULW\WUXVWHHVu
D KDYHSDVVHGDUHVROXWLRQXQGHUVXEVHFWLRQ  DERYHDQG
E
LQDFDVHZKHUHVXEVHFWLRQV  WR  DERYHDSSO\ KDYHEHHQ
QRWLILHGE\WKH&RPPLVVLRQWKDWLWFRQFXUVZLWKWKHUHVROXWLRQ
WKHIXQGPD\E\YLUWXHRIWKLVVHFWLRQEHH[SHQGHGLQFDUU\LQJRXWWKH
SXUSRVHVRIWKHFKDULW\ZLWKRXWUHJDUGWRWKHUHVWULFWLRQVPHQWLRQHGLQ
VXEVHFWLRQ  



7KHIXQGPD\EHVRH[SHQGHGDVIURPVXFKGDWHDVLVVSHFLILHGIRUWKLV
SXUSRVHLQWKHUHVROXWLRQ



,QWKLVVHFWLRQqHQGRZPHQWIXQGrKDVWKHVDPHPHDQLQJDVLQVHFWLRQ
DERYH
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&KDULWLHV%LOO
3DUWu5HJXODWLRQRIFKDULWLHV
&KDSWHUu3RZHUVWRVSHQGFDSLWDODQGPHUJHUV

%


3RZHUWRVSHQGFDSLWDOVXEMHFWWRVSHFLDOWUXVWV
7KLVVHFWLRQDSSOLHVZKHUHu
D DFKDULW\ qWKHUHOHYDQWFKDULW\r LVDVSHFLDOWUXVWZKLFKDVWKH
UHVXOWRIDGLUHFWLRQXQGHUVHFWLRQ  EHORZLVWREHWUHDWHGDV
DVHSDUDWHFKDULW\IRUWKHSXUSRVHVRIWKLVVHFWLRQDQG
E LWKDVDQHQGRZPHQWIXQGZKLFKGRHVQRWFRQVLVWRIRULQFOXGH
GHVLJQDWHGODQG
q'HVLJQDWHGODQGrPHDQVODQGKHOGRQWUXVWVZKLFKVWLSXODWHWKDWLWLV
WREHXVHGIRUWKHSXUSRVHVRUDQ\SDUWLFXODUSXUSRVHVRIWKHFKDULW\



:KHUH WKHFRQGLWLRQLQ VXEVHFWLRQ   EHORZLV PHW LQ UHODWLRQ WRWKH
UHOHYDQWFKDULW\WKHFKDULW\WUXVWHHVPD\ UHVROYHIRUWKHSXUSRVHVRI
WKLVVHFWLRQWKDWWKHIXQGRXJKWWREHIUHHGIURPWKHUHVWULFWLRQVZLWK
UHVSHFWWRH[SHQGLWXUHRIFDSLWDOWKDWDSSO\WRLW



7KHFRQGLWLRQLQWKLVVXEVHFWLRQLVWKDWWKHFKDULW\WUXVWHHVDUHVDWLVILHG
WKDWWKHSXUSRVHVRIWKHFKDULW\FRXOGEHFDUULHGRXWPRUHHIIHFWLYHO\LI
WKHFDSLWDORIWKHIXQGFRXOGEHH[SHQGHGDVZHOODVLQFRPHDFFUXLQJWR
LWUDWKHUWKDQMXVWVXFKLQFRPH



:KHUHWKHPDUNHWYDOXHRIWKHIXQGH[FHHGVDQGWKHFDSLWDORI
WKHIXQGFRQVLVWVHQWLUHO\RISURSHUW\JLYHQu
D E\RUXQGHUWKHZLOORIDSDUWLFXODULQGLYLGXDORU
E E\DSDUWLFXODULQVWLWXWLRQ E\ZD\RIJUDQWRURWKHUZLVH 
VXEVHFWLRQV   WR   RI VHFWLRQ $ DERYH DSSO\ LQ UHODWLRQ WR WKH
UHVROXWLRQDQGWKDWJLIWDVWKH\DSSO\LQUHODWLRQWRDUHVROXWLRQXQGHU
VHFWLRQ$  DQGWKHJLIWPHQWLRQHGLQVHFWLRQ$  



2QFHWKHFKDULW\WUXVWHHVu
D KDYHSDVVHGDUHVROXWLRQXQGHUVXEVHFWLRQ  DERYHDQG
E
LQ D FDVH ZKHUH VHFWLRQ $   WR   DERYH DSSO\ LQ
DFFRUGDQFHZLWKVXEVHFWLRQ  DERYH KDYHEHHQQRWLILHGE\WKH
&RPPLVVLRQWKDWLWFRQFXUVZLWKWKHUHVROXWLRQ
WKHIXQGPD\E\YLUWXHRIWKLVVHFWLRQEHH[SHQGHGLQFDUU\LQJRXWWKH
SXUSRVHVRIWKHFKDULW\ZLWKRXWUHJDUGWRWKHUHVWULFWLRQVPHQWLRQHGLQ
VXEVHFWLRQ  



7KHIXQGPD\EHVRH[SHQGHGDVIURPVXFKGDWHDVLVVSHFLILHGIRUWKLV
SXUSRVHLQWKHUHVROXWLRQ



7KH 6HFUHWDU\ RI 6WDWH PD\ E\ RUGHU DPHQG VXEVHFWLRQ   E\
VXEVWLWXWLQJDGLIIHUHQWVXPIRUWKHVXPVSHFLILHGWKHUH



,QWKLVVHFWLRQqHQGRZPHQWIXQGrDQGqPDUNHWYDOXHrKDYHWKHVDPH
PHDQLQJDVLQVHFWLRQDERYHr
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&KDULWLHV%LOO
3DUWu5HJXODWLRQRIFKDULWLHV
&KDSWHUu3RZHUVWRVSHQGFDSLWDODQGPHUJHUV

0HUJHUV


0HUJHURIFKDULWLHV
$IWHUVHFWLRQ%RIWKH$FW LQVHUWHGE\VHFWLRQDERYH LQVHUWu
q&5HJLVWHURIFKDULW\PHUJHUV


7KH &RPPLVVLRQ VKDOO HVWDEOLVK DQG PDLQWDLQ D UHJLVWHU RI FKDULW\
PHUJHUV



7KH UHJLVWHU VKDOO EH NHSW E\ WKH &RPPLVVLRQ LQ VXFK PDQQHU DV LW
WKLQNVILW



7KHUHJLVWHUVKDOOFRQWDLQDQHQWU\LQUHVSHFWRIHYHU\UHOHYDQWFKDULW\
PHUJHUZKLFKLVQRWLILHGWRWKH&RPPLVVLRQLQDFFRUGDQFHZLWKVXFK
SURFHGXUHVDVLWPD\GHWHUPLQH



,QWKLVVHFWLRQqUHOHYDQWFKDULW\PHUJHUrPHDQVu
D DPHUJHURIWZRRUPRUHFKDULWLHVZKHUHE\RQHRIWKHP qWKH
WUDQVIHUHHr KDVWUDQVIHUUHGWRLWDOOWKHSURSHUW\RIWKHRWKHURU
RWKHUVHDFKRIZKLFK DqWUDQVIHURUr FHDVHVWRH[LVWRQRUDIWHU
WKHWUDQVIHURILWVSURSHUW\WRWKHWUDQVIHUHHRU
E DPHUJHURIWZRRUPRUHFKDULWLHV qWUDQVIHURUVr ZKHUHE\ERWK
RUDOORIWKHPFHDVHWRH[LVWRQRUDIWHUWKHWUDQVIHURIDOORIWKHLU
SURSHUW\WRDQHZFKDULW\ qWKHWUDQVIHUHHr 



$ QRWLILFDWLRQ XQGHU VXEVHFWLRQ   DERYH PD\ EH JLYHQ DW DQ\ WLPH
DIWHUu
D WKHWUDQVIHURISURSHUW\LQYROYHGLQWKHPHUJHUKDVWDNHQSODFH
RU
E
LIPRUHWKDQRQHWUDQVIHURISURSHUW\LVVRLQYROYHG WKHODVWRI
WKRVHWUDQVIHUVKDVWDNHQSODFH



(DFKRIWKHHQWULHVLQWKHUHJLVWHUVKDOOu
D VSHFLI\ZKHQDQ\WUDQVIHURUFHDVHGWRH[LVWDQG
E FRQWDLQVXFKRWKHUSDUWLFXODUVRIWKHPHUJHUDVWKH&RPPLVVLRQ
WKLQNVILW



7KHUHJLVWHUVKDOOEHRSHQWRSXEOLFLQVSHFWLRQDWDOOUHDVRQDEOHWLPHV



:KHUHDQ\LQIRUPDWLRQFRQWDLQHGLQWKHUHJLVWHULVQRWLQGRFXPHQWDU\
IRUP VXEVHFWLRQ   DERYH VKDOO EH FRQVWUXHG DV UHTXLULQJ WKH
LQIRUPDWLRQWREHDYDLODEOHIRUSXEOLFLQVSHFWLRQLQOHJLEOHIRUPDWDOO
UHDVRQDEOHWLPHV



7KLVVHFWLRQDSSOLHVWRUHOHYDQWFKDULW\PHUJHUVWDNLQJSODFHEHIRUHWKH
GD\RQZKLFKVHFWLRQRIWKH&KDULWLHV$FWFRPHVLQWRIRUFHDV
ZHOODVWRRQHVWDNLQJSODFHRQRUDIWHUWKDWGD\















'(IIHFWRIUHJLVWHULQJFKDULW\PHUJHUV


7KLVVHFWLRQDSSOLHVZKHUHDUHOHYDQWFKDULW\PHUJHULVUHJLVWHUHGLQWKH
UHJLVWHURIFKDULW\PHUJHUV



$Q\JLIWZKLFKu
D LVH[SUHVVHGDVDJLIWWRWKHWUDQVIHURUDQG
E WDNHVHIIHFWRQRUDIWHUWKHUHJLVWHUHGWHUPLQDWLRQGDWH
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&KDULWLHV%LOO
3DUWu5HJXODWLRQRIFKDULWLHV
&KDSWHUu3RZHUVWRVSHQGFDSLWDODQGPHUJHUV

WDNHVHIIHFWDVDJLIWWRWKHWUDQVIHUHH








:KHUH WKH PHUJHU WRRN SODFH EHIRUH WKH GD\ PHQWLRQHG LQ VHFWLRQ
&  DERYHVXEVHFWLRQ  DERYHu
D GRHVQRWDSSO\WRDQ\JLIWWKDWWRRNHIIHFWEHIRUHWKDWGD\EXW
E RWKHUZLVH DSSOLHV WR JLIWV PDGH EHIRUH RU DIWHU WKH PHUJHU LV
UHJLVWHUHG
6XEVHFWLRQ  EHORZDSSOLHVWRDGHFODUDWLRQZKLFKu
D LVPDGHE\GHHGIRUWKHSXUSRVHVRIWKLVVHFWLRQE\WKHFKDULW\
WUXVWHHVRIWKHWUDQVIHURU
E LVPDGHLQFRQWHPSODWLRQRIWKHPHUJHUDQG
F LVWRWKHHIIHFWWKDWDOORIWKHWUDQVIHURUpVSURSHUW\LVWRYHVWLQWKH
WUDQVIHUHH





7KHGHFODUDWLRQRSHUDWHVRQWKHUHJLVWHUHGWHUPLQDWLRQGDWHWRYHVWDOO
RIWKHWUDQVIHURUpVSURSHUW\LQWKHWUDQVIHUHHZLWKRXWWKHQHHGIRUDQ\
IXUWKHUGRFXPHQWWUDQVIHUULQJLW



,QWKLVVHFWLRQu
qUHJLVWHUHGWHUPLQDWLRQGDWHrLQUHODWLRQWRDWUDQVIHURUPHDQVWKH
GDWHUHFRUGHGXQGHUVHFWLRQ&  DERYHDVWKHGDWHZKHQWKH
WUDQVIHURUFHDVHGWRH[LVW
qUHOHYDQWFKDULW\PHUJHUrKDVWKHVDPHPHDQLQJDVLQVHFWLRQ&





,QWKLVVHFWLRQDQ\UHIHUHQFHWRWKHWUDQVIHURULQUHODWLRQWRDUHJLVWHUHG
FKDULW\PHUJHULVDUHIHUHQFHWRWKHWUDQVIHURU RURQHRIWKHWUDQVIHURUV
ZLWKLQWKHPHDQLQJRIVHFWLRQ&DERYH



,QWKLVVHFWLRQDQ\UHIHUHQFHWRWKHWUDQVIHUHHLQUHODWLRQWRDUHJLVWHUHG
FKDULW\PHUJHULVDUHIHUHQFHWRu
D WKHWUDQVIHUHH ZLWKLQWKHPHDQLQJRIVHFWLRQ&DERYH LILWLV
DFRPSDQ\RURWKHUERG\FRUSRUDWHDQG
E RWKHUZLVHWRWKHFKDULW\WUXVWHHVRIWKHWUDQVIHUHH ZLWKLQWKH
PHDQLQJRIWKDWVHFWLRQ r
3$57





)81',1*)25&+$5,7$%/(%(1(92/(17253+,/$17+523,&,167,787,216
)XQGUDLVLQJ


6WDWHPHQWVLQGLFDWLQJEHQHILWVIRUFKDULWDEOHLQVWLWXWLRQVDQGIXQGUDLVHUV


,Q WKH &KDULWLHV $FW  F   qWKH  $FWr  VHFWLRQ  IXQGUDLVHUV
UHTXLUHG WR LQGLFDWH LQVWLWXWLRQV EHQHILWLQJ DQG DUUDQJHPHQWV IRU
UHPXQHUDWLRQ LVDPHQGHGDVIROORZV



,Q VXEVHFWLRQ   VWDWHPHQWV E\ SURIHVVLRQDO IXQGUDLVHUV UDLVLQJ PRQH\ IRU
SDUWLFXODUFKDULWDEOHLQVWLWXWLRQV IRUSDUDJUDSK F VXEVWLWXWHu
q F WKH PHWKRG E\ ZKLFK WKH IXQGUDLVHUpV UHPXQHUDWLRQ LQ
FRQQHFWLRQ ZLWK WKH DSSHDO LV WR EH GHWHUPLQHG DQG WKH
QRWLILDEOHDPRXQWRIWKDWUHPXQHUDWLRQr



,Q VXEVHFWLRQ   VWDWHPHQWV E\ SURIHVVLRQDO IXQGUDLVHUV UDLVLQJ PRQH\ IRU

49







&KDULWLHV%LOO
3DUWu)XQGLQJIRUFKDULWDEOHEHQHYROHQWRUSKLODQWKURSLFLQVWLWXWLRQV

FKDULWDEOHSXUSRVHVHWF IRUSDUDJUDSK F VXEVWLWXWHu
q F WKHPHWKRGE\ZKLFKKLVUHPXQHUDWLRQLQFRQQHFWLRQZLWKWKH
DSSHDO LV WR EH GHWHUPLQHG DQG WKH QRWLILDEOH DPRXQW RI WKDW
UHPXQHUDWLRQr




,Q VXEVHFWLRQ   VWDWHPHQWV E\ FRPPHUFLDO SDUWLFLSDWRUV UDLVLQJ PRQH\ IRU
SDUWLFXODUFKDULWDEOHLQVWLWXWLRQV IRUSDUDJUDSK F VXEVWLWXWHu
q F WKH QRWLILDEOH DPRXQW RI ZKLFKHYHU RI WKH IROORZLQJ VXPV LV
DSSOLFDEOHLQWKHFLUFXPVWDQFHVu
L WKH VXP UHSUHVHQWLQJ VR PXFK RI WKH FRQVLGHUDWLRQ
JLYHQIRUJRRGVRUVHUYLFHVVROGRUVXSSOLHGE\KLPDVLV
WREHJLYHQWRRUDSSOLHGIRUWKHEHQHILWRIWKHLQVWLWXWLRQ
RULQVWLWXWLRQVFRQFHUQHG
LL WKHVXPUHSUHVHQWLQJVRPXFKRIDQ\RWKHUSURFHHGVRI
DSURPRWLRQDOYHQWXUHXQGHUWDNHQE\KLPDVLVWREHVR
JLYHQRUDSSOLHGRU
LLL WKHVXPRIWKHGRQDWLRQVE\KLPLQFRQQHFWLRQZLWKWKH
VDOHRUVXSSO\RIDQ\VXFKJRRGVRUVHUYLFHVZKLFKDUHWR
EHVRJLYHQRUVXSSOLHGr



,QVXEVHFWLRQV  WR  DUHIHUHQFHWRWKHqQRWLILDEOHDPRXQWrRIDQ\
UHPXQHUDWLRQRURWKHUVXPLVDUHIHUHQFHu
D WR WKH DFWXDO DPRXQW RI WKH UHPXQHUDWLRQ RU VXP LI WKDW LV
NQRZQDWWKHWLPHZKHQWKHVWDWHPHQWLVPDGHDQG
E RWKHUZLVHWRWKHHVWLPDWHGDPRXQWRIWKHUHPXQHUDWLRQRUVXP
FDOFXODWHG DV DFFXUDWHO\ DV LV UHDVRQDEO\ SRVVLEOH LQ WKH
FLUFXPVWDQFHVr







7KHDPHQGPHQWVPDGHE\WKLVVHFWLRQDSSO\LQUHODWLRQWRDQ\VROLFLWDWLRQRU
UHSUHVHQWDWLRQWRZKLFKVHFWLRQ    RU  DSSOLHVDQGZKLFKLVPDGHRQ
RUDIWHUWKHGD\RQZKLFKWKLVVHFWLRQFRPHVLQWRIRUFH
5HVHUYHSRZHUWRFRQWUROIXQGUDLVLQJE\FKDULWDEOHLQVWLWXWLRQV





$IWHUVXEVHFWLRQ  LQVHUWu
q $







$IWHUVHFWLRQRIWKH$FWLQVHUWu
q$5HVHUYHSRZHUWRFRQWUROIXQGUDLVLQJE\FKDULWDEOHLQVWLWXWLRQV




7KH6HFUHWDU\RI6WDWHPD\PDNHVXFKUHJXODWLRQVDVDSSHDUWRKLPWR
EHQHFHVVDU\RUGHVLUDEOHIRURULQFRQQHFWLRQZLWKUHJXODWLQJFKDULW\
IXQGUDLVLQJ
,QWKLVVHFWLRQqFKDULW\IXQGUDLVLQJrPHDQVDFWLYLWLHVZKLFKDUHFDUULHG
RQE\u
D FKDULWDEOHLQVWLWXWLRQV
E SHUVRQVPDQDJLQJFKDULWDEOHLQVWLWXWLRQVRU
F SHUVRQVRUFRPSDQLHVFRQQHFWHGZLWKVXFKLQVWLWXWLRQV
DQGLQYROYHVROLFLWLQJRURWKHUZLVHSURFXULQJIXQGVIRUWKHEHQHILWRI
VXFK LQVWLWXWLRQV RU FRPSDQLHV FRQQHFWHG ZLWK WKHP RU IRU JHQHUDO
FKDULWDEOHEHQHYROHQWRUSKLODQWKURSLFSXUSRVHV
%XWqDFWLYLWLHVrGRHVQRWLQFOXGHSULPDU\SXUSRVHWUDGLQJ
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&KDULWLHV%LOO
3DUWu)XQGLQJIRUFKDULWDEOHEHQHYROHQWRUSKLODQWKURSLFLQVWLWXWLRQV















5HJXODWLRQV XQGHU WKLV VHFWLRQ PD\ LQ SDUWLFXODU LPSRVH D JRRG
SUDFWLFHUHTXLUHPHQWRQWKHSHUVRQVPDQDJLQJFKDULWDEOHLQVWLWXWLRQVLQ
FLUFXPVWDQFHVZKHUHu
D WKRVHLQVWLWXWLRQV
E WKHSHUVRQVPDQDJLQJWKHPRU
F SHUVRQVRUFRPSDQLHVFRQQHFWHGZLWKVXFKLQVWLWXWLRQV
DUHHQJDJHGLQFKDULW\IXQGUDLVLQJ
$qJRRGSUDFWLFHUHTXLUHPHQWrLVDUHTXLUHPHQWWRWDNHDOOUHDVRQDEOH
VWHSVWRHQVXUHWKDWWKHIXQGUDLVLQJLVFDUULHGRXWLQVXFKDZD\WKDWu
D LWGRHVQRWXQUHDVRQDEO\LQWUXGHRQWKHSULYDF\RIWKRVHIURP
ZKRPIXQGVDUHEHLQJVROLFLWHGRUSURFXUHG
E LW GRHV QRW LQYROYH WKH PDNLQJ RI XQUHDVRQDEO\ SHUVLVWHQW
DSSURDFKHVWRSHUVRQVWRGRQDWHIXQGV
F LWGRHVQRWUHVXOWLQXQGXHSUHVVXUHEHLQJSODFHGRQSHUVRQVWR
GRQDWHIXQGV
G LW GRHV QRW LQYROYH WKH PDNLQJ RI DQ\ IDOVH RU PLVOHDGLQJ
UHSUHVHQWDWLRQ DERXW DQ\ RI WKH PDWWHUV PHQWLRQHG LQ
VXEVHFWLRQ  
7KHPDWWHUVDUHu
D WKHH[WHQWRUXUJHQF\RIDQ\QHHGIRUIXQGVRQWKHSDUWRIDQ\
FKDULWDEOH LQVWLWXWLRQ RU FRPSDQ\ FRQQHFWHG ZLWK VXFK DQ
LQVWLWXWLRQ
E DQ\XVHWRZKLFKIXQGVGRQDWHGLQUHVSRQVHWRWKHIXQGUDLVLQJ
DUHWREHSXWE\VXFKDQLQVWLWXWLRQRUFRPSDQ\
F WKHDFWLYLWLHVDFKLHYHPHQWVRUILQDQFHVRIVXFKDQLQVWLWXWLRQRU
FRPSDQ\
5HJXODWLRQV XQGHU WKLV VHFWLRQ PD\ SURYLGH WKDW D SHUVRQ ZKR
SHUVLVWHQWO\ IDLOV ZLWKRXW UHDVRQDEOH H[FXVH WR FRPSO\ ZLWK DQ\
VSHFLILHGUHTXLUHPHQWRIWKHUHJXODWLRQVLVWREHJXLOW\RIDQRIIHQFHDQG
OLDEOH RQ VXPPDU\ FRQYLFWLRQ WR D ILQH QRW H[FHHGLQJ OHYHO  RQ WKH
VWDQGDUGVFDOH
)RUWKHSXUSRVHVRIWKLVVHFWLRQu
D qIXQGVrPHDQVPRQH\RURWKHUSURSHUW\
E qJHQHUDO FKDULWDEOH EHQHYROHQW RU SKLODQWKURSLF SXUSRVHVr
PHDQV FKDULWDEOH EHQHYROHQWRUSKLODQWKURSLFSXUSRVHV RWKHU
WKDQWKRVHDVVRFLDWHGZLWKRQHRUPRUHSDUWLFXODULQVWLWXWLRQV
F WKHSHUVRQVqPDQDJLQJrDFKDULWDEOHLQVWLWXWLRQDUHWKHFKDULW\
WUXVWHHV RU RWKHU SHUVRQV KDYLQJ WKH JHQHUDO FRQWURO DQG
PDQDJHPHQWRIWKHDGPLQLVWUDWLRQRIWKHLQVWLWXWLRQDQG
G DSHUVRQLVqFRQQHFWHGrZLWKDFKDULWDEOHLQVWLWXWLRQLIKHLVDQ
HPSOR\HHRUDJHQWRIu
L WKHLQVWLWXWLRQ
LL WKHSHUVRQVPDQDJLQJLWRU
LLL DFRPSDQ\FRQQHFWHGZLWKLW
RUKHLVDYROXQWHHUDFWLQJRQEHKDOIRIWKHLQVWLWXWLRQRUVXFKD
FRPSDQ\
,Q WKLV VHFWLRQ qSULPDU\ SXUSRVH WUDGLQJr LQ UHODWLRQ WR D FKDULWDEOH
LQVWLWXWLRQPHDQVDQ\WUDGHFDUULHGRQE\WKHLQVWLWXWLRQRUDFRPSDQ\
FRQQHFWHGZLWKLWZKHUHu
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&KDULWLHV%LOO
3DUWu)XQGLQJIRUFKDULWDEOHEHQHYROHQWRUSKLODQWKURSLFLQVWLWXWLRQV

D
E


WKHWUDGHLVFDUULHGRQLQWKHFRXUVHRIWKHDFWXDOFDUU\LQJRXWRI
DSULPDU\SXUSRVHRIWKHLQVWLWXWLRQRU
WKHZRUNLQFRQQHFWLRQZLWKWKHWUDGHLVPDLQO\FDUULHGRXWE\
EHQHILFLDULHVRIWKHLQVWLWXWLRQr

,QVHFWLRQ  RIWKH$FW FRQVXOWDWLRQUHTXLUHPHQWV DIWHUqrLQVHUWq
$r



3XEOLFFKDULWDEOHFROOHFWLRQV


5HJXODWLRQRISXEOLFFKDULWDEOHFROOHFWLRQV
)RUVHFWLRQRIWKH$FWVXEVWLWXWHu
q

5HJXODWLRQRISXEOLFFKDULWDEOHFROOHFWLRQV



7KLV 3DUW UHJXODWHV SXEOLF FKDULWDEOH FROOHFWLRQV ZKLFK DUH RI WKH
IROORZLQJWZRW\SHVu
D FROOHFWLRQVLQDSXEOLFSODFHDQG
E GRRUWRGRRUFROOHFWLRQV



,QWKLV3DUWu
D qSXEOLFFKDULWDEOHFROOHFWLRQrPHDQV VXEMHFWWRVHFWLRQ$ D
FKDULWDEOHDSSHDOZKLFKLVPDGHu
L LQDQ\SXEOLFSODFHRU
LL E\ PHDQV RI YLVLWV WR KRXVHV RU EXVLQHVV SUHPLVHV RU
ERWK 
E qFKDULWDEOHDSSHDOrPHDQVDQDSSHDOWRPHPEHUVRIWKHSXEOLF
WRJLYHPRQH\RURWKHUSURSHUW\ ZKHWKHUIRUFRQVLGHUDWLRQRU
RWKHUZLVH ZKLFKLVPDGHLQDVVRFLDWLRQZLWKDUHSUHVHQWDWLRQ
WKDWWKHZKROHRUDQ\SDUWRILWVSURFHHGVLVWREHDSSOLHGIRU
FKDULWDEOHEHQHYROHQWRUSKLODQWKURSLFSXUSRVHV
F DqFROOHFWLRQLQDSXEOLFSODFHrLVDSXEOLFFKDULWDEOHFROOHFWLRQ
WKDWLVPDGHLQDSXEOLFSODFHDVPHQWLRQHGLQSDUDJUDSK D L 
G DqGRRUWRGRRUFROOHFWLRQrLVDSXEOLFFKDULWDEOHFROOHFWLRQWKDW
LVPDGHE\PHDQVRIYLVLWVWRKRXVHVRUEXVLQHVVSUHPLVHV RU
ERWK DVPHQWLRQHGLQSDUDJUDSK D LL 



$Q DSSHDO WR PHPEHUV RI WKH SXEOLF RWKHU WKDQ RQH IDOOLQJ ZLWKLQ
VHFWLRQ$  LVDSXEOLFFKDULWDEOHFROOHFWLRQIRUWKHSXUSRVHVRIWKLV
3DUWLIu
D LWFRQVLVWVLQRULQFOXGHVWKHPDNLQJRIDQRIIHUWRVHOOJRRGVRU
WRVXSSO\VHUYLFHVRUWKHH[SRVLQJRIJRRGVIRUVDOHWRPHPEHUV
RIWKHSXEOLFDQG
E LWLVPDGHDVPHQWLRQHGLQVXESDUDJUDSK L RU LL RIVXEVHFWLRQ
 D DQGLQDVVRFLDWLRQZLWKDUHSUHVHQWDWLRQWKDWWKHZKROHRU
DQ\ SDUW RI LWV SURFHHGV LV WR EH DSSOLHG IRU FKDULWDEOH
EHQHYROHQWRUSKLODQWKURSLFSXUSRVHV



6XEVHFWLRQ   VKDOO QRW EH WDNHQ WR SUHMXGLFH WKH JHQHUDOLW\ RI
VXEVHFWLRQ  E 



,QWKLVVHFWLRQu
qEXVLQHVV SUHPLVHVr PHDQV DQ\ SUHPLVHV XVHG IRU EXVLQHVV RU
RWKHUFRPPHUFLDOSXUSRVHV
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&KDULWLHV%LOO
3DUWu)XQGLQJIRUFKDULWDEOHEHQHYROHQWRUSKLODQWKURSLFLQVWLWXWLRQV



qKRXVHr LQFOXGHV DQ\ SDUW RI D EXLOGLQJ FRQVWLWXWLQJ D VHSDUDWH
GZHOOLQJ
qSXEOLFSODFHrPHDQVu
D DQ\KLJKZD\DQG
E
VXEMHFWWR VXEVHFWLRQ  DQ\RWKHUSODFH WR ZKLFK DW
DQ\ WLPH ZKHQ WKH DSSHDO LV PDGH PHPEHUV RI WKH
SXEOLFKDYHRUDUHSHUPLWWHGWRKDYHDFFHVVDQGZKLFK
HLWKHUu
L LVQRWZLWKLQDEXLOGLQJRU
LL LI ZLWKLQ D EXLOGLQJ LV D SXEOLF DUHD ZLWKLQ DQ\
VWDWLRQ DLUSRUW RU VKRSSLQJ SUHFLQFW RU DQ\ RWKHU
VLPLODUSXEOLFDUHD


,QVXEVHFWLRQ  SDUDJUDSK E RIWKHGHILQLWLRQRIqSXEOLFSODFHrGRHV
QRWDSSO\WRu
D DQ\SODFHWRZKLFKPHPEHUVRIWKHSXEOLFDUHSHUPLWWHGWRKDYH
DFFHVVRQO\LIDQ\SD\PHQWRUWLFNHWUHTXLUHGDVDFRQGLWLRQRI
DFFHVVKDVEHHQPDGHRUSXUFKDVHGRU
E DQ\SODFHWRZKLFKPHPEHUVRIWKHSXEOLFDUHSHUPLWWHGWRKDYH
DFFHVVRQO\E\YLUWXHRISHUPLVVLRQJLYHQIRUWKHSXUSRVHVRIWKH
DSSHDOLQTXHVWLRQ









$ &KDULWDEOHDSSHDOVWKDWDUHQRWSXEOLFFKDULWDEOHFROOHFWLRQV


$FKDULWDEOHDSSHDOLVQRWDSXEOLFFKDULWDEOHFROOHFWLRQLIWKHDSSHDOu
D LVPDGHLQWKHFRXUVHRIDSXEOLFPHHWLQJRU
E LVPDGHu
L RQ ODQG ZLWKLQ D FKXUFK\DUG RU EXULDO JURXQG
FRQWLJXRXVRUDGMDFHQWWRDSODFHRISXEOLFZRUVKLSRU
LL RQ RWKHU ODQG RFFXSLHG IRU WKH SXUSRVHV RI D SODFH RI
SXEOLFZRUVKLSDQGFRQWLJXRXVRUDGMDFHQWWRLW
ZKHUHWKHODQGLVHQFORVHGRUVXEVWDQWLDOO\HQFORVHG ZKHWKHU
E\DQ\ZDOORUEXLOGLQJRURWKHUZLVH RU
F LV PDGH RQ ODQG WR ZKLFK PHPEHUV RI WKH SXEOLF KDYH DFFHVV
RQO\ E\ YLUWXH RI WKH H[SUHVV RU LPSOLHG SHUPLVVLRQ RI WKH
RFFXSLHU RI WKH ODQG DQG WKH RFFXSLHU LV WKH SURPRWHU RI WKH
FROOHFWLRQRU
G LVDQDSSHDOWRPHPEHUVRIWKHSXEOLFWRJLYHPRQH\RURWKHU
SURSHUW\E\SODFLQJLWLQDQXQDWWHQGHGUHFHSWDFOH



)RU WKH SXUSRVHV RI VXEVHFWLRQ  F  qWKH RFFXSLHUr LQ UHODWLRQ WR
XQRFFXSLHGODQGPHDQVWKHSHUVRQHQWLWOHGWRRFFXS\LW



)RUWKHSXUSRVHVRIVXEVHFWLRQ  G DUHFHSWDFOHLVXQDWWHQGHGLILWLV
QRWLQWKHSRVVHVVLRQRUFXVWRG\RIDSHUVRQDFWLQJDVDFROOHFWRU

%










2WKHUGHILQLWLRQVIRUSXUSRVHVRI3DUW
,QWKLV3DUWu
qFKDULWDEOHSXUSRVHVrLQWKHFRQWH[WRIDUHIHUHQFHWRFKDULWDEOH
EHQHYROHQWRUSKLODQWKURSLFSXUSRVHVKDVWKHPHDQLQJJLYHQ
E\VHFWLRQRIWKH&KDULWLHV$FW
qFROOHFWRUrLQUHODWLRQWRDSXEOLFFKDULWDEOHFROOHFWLRQPHDQVDQ\
SHUVRQE\ZKRPWKHDSSHDOLQTXHVWLRQLVPDGH ZKHWKHUPDGH
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&KDULWLHV%LOO
3DUWu)XQGLQJIRUFKDULWDEOHEHQHYROHQWRUSKLODQWKURSLFLQVWLWXWLRQV

E\ KLP DORQH RU ZLWK RWKHUV DQG ZKHWKHU PDGH E\ KLP IRU
UHPXQHUDWLRQRURWKHUZLVH 
qORFDO DXWKRULW\r PHDQV WKH FRXQFLO RI D GLVWULFW RI D /RQGRQ
ERURXJKRURID:HOVKFRXQW\RUFRXQW\ERURXJKWKH&RPPRQ
&RXQFLO RI WKH &LW\ RI /RQGRQ RU WKH &RXQFLO RI WKH ,VOHV RI
6FLOO\
qSUHVFULEHGrPHDQVSUHVFULEHGE\UHJXODWLRQVXQGHUVHFWLRQ
qSURFHHGVrLQUHODWLRQWRDSXEOLFFKDULWDEOHFROOHFWLRQPHDQVDOO
PRQH\ RU RWKHU SURSHUW\ JLYHQ ZKHWKHU IRU FRQVLGHUDWLRQ RU
RWKHUZLVH LQUHVSRQVHWRWKHFKDULWDEOHDSSHDOLQTXHVWLRQ
qSURPRWHUrLQUHODWLRQWRDSXEOLFFKDULWDEOHFROOHFWLRQPHDQVu
D D SHUVRQ ZKR ZKHWKHU DORQH RU ZLWK RWKHUV DQG
ZKHWKHU IRU UHPXQHUDWLRQ RU RWKHUZLVH  RUJDQLVHV RU
FRQWUROVWKHFRQGXFWRIWKHFKDULWDEOHDSSHDOLQTXHVWLRQ
RU
E ZKHUH WKHUH LV QR SHUVRQ DFWLQJ DV PHQWLRQHG LQ
SDUDJUDSK D  DQ\ SHUVRQ ZKR DFWV DV D FROOHFWRU LQ
UHVSHFWRIWKHFROOHFWLRQ
DQGDVVRFLDWHGH[SUHVVLRQVVKDOOEHFRQVWUXHGDFFRUGLQJO\




7KHIXQFWLRQVH[HUFLVDEOHXQGHUWKLV3DUWE\DORFDODXWKRULW\VKDOOEH
H[HUFLVDEOHu
D DVUHVSHFWVWKH,QQHU7HPSOHE\LWV6XE7UHDVXUHUDQG
E DVUHVSHFWVWKH0LGGOH7HPSOHE\LWV8QGHU7UHDVXUHU
DQGUHIHUHQFHVLQWKLV3DUWWRDORFDODXWKRULW\RUWRWKHDUHDRIDORFDO
DXWKRULW\VKDOOEHFRQVWUXHGDFFRUGLQJO\r











5HVWULFWLRQVRQFRQGXFWLQJFROOHFWLRQV
)RU VHFWLRQ  RI WKH  $FW DQG WKH FURVVKHDGLQJ EHIRUH WKDW VHFWLRQ
VXEVWLWXWHu
q5HVWULFWLRQVRQFRQGXFWLQJFROOHFWLRQV


5HVWULFWLRQVRQFRQGXFWLQJFROOHFWLRQVLQDSXEOLFSODFH






$FROOHFWLRQLQDSXEOLFSODFHPXVWQRWEHFRQGXFWHGLQWKHDUHDRID
ORFDODXWKRULW\XQOHVVu
D WKH SURPRWHUV RI WKH FROOHFWLRQ KROG D FHUWLILFDWH RI ILWQHVV LQ
IRUFHXQGHUVHFWLRQ(LQUHVSHFWRIWKHFROOHFWLRQLQWKDWDUHD
DQG
E WKHFROOHFWLRQLVFRQGXFWHGLQDFFRUGDQFHZLWKDSHUPLWLVVXHG
E\WKHDXWKRULW\XQGHUVHFWLRQ
6XEVHFWLRQ  GRHVQRWDSSO\WRDSXEOLFFKDULWDEOHFROOHFWLRQZKLFKLV
DQH[HPSWFROOHFWLRQLQUHODWLRQWRWKHDUHDRIWKHDXWKRULW\E\YLUWXHRI
VHFWLRQ% ORFDOVKRUWWHUPFROOHFWLRQV 
:KHUHu
D DFROOHFWLRQLQDSXEOLFSODFHLVFRQGXFWHGLQFRQWUDYHQWLRQRI
VXEVHFWLRQ  DQG
E WKHFLUFXPVWDQFHVRIWKHFDVHGRQRWIDOOZLWKLQVHFWLRQ%  
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&KDULWLHV%LOO
3DUWu)XQGLQJIRUFKDULWDEOHEHQHYROHQWRUSKLODQWKURSLFLQVWLWXWLRQV



HYHU\ SURPRWHU RIWKH FROOHFWLRQ LVJXLOW\ RI DQ RIIHQFH DQG OLDEOH RQ
VXPPDU\ FRQYLFWLRQ WR D ILQH QRW H[FHHGLQJ OHYHO  RQ WKH VWDQGDUG
VFDOH
$ 5HVWULFWLRQVRQFRQGXFWLQJGRRUWRGRRUFROOHFWLRQV




6XEVHFWLRQ  GRHVQRWDSSO\WRDGRRUWRGRRUFROOHFWLRQZKLFKLVDQ
H[HPSWFROOHFWLRQLQUHODWLRQWRWKHDUHDRIWKHDXWKRULW\E\YLUWXHRIu
D VHFWLRQ% ORFDOVKRUWWHUPFROOHFWLRQV RU
E VHFWLRQ& GRRUWRGRRUFROOHFWLRQVRIJRRGV 



7KHPDWWHUVUHIHUUHGWRLQVXEVHFWLRQ  E DUHu
D WKH SXUSRVH IRU ZKLFK WKH SURFHHGV RI WKH DSSHDO DUH WR EH
DSSOLHG
E WKHGDWHRUGDWHVRQZKLFKWKHFROOHFWLRQLVWREHFRQGXFWHG
F WKHORFDOLW\ZLWKLQZKLFKWKHFROOHFWLRQLVWREHFRQGXFWHGDQG
G VXFKRWKHUPDWWHUVDVPD\EHSUHVFULEHG





$GRRUWRGRRUFROOHFWLRQPXVWQRWEHFRQGXFWHGLQWKHDUHDRIDORFDO
DXWKRULW\XQOHVVWKHSURPRWHUVRIWKHFROOHFWLRQu
D KROGDFHUWLILFDWHRIILWQHVVLQIRUFHXQGHUVHFWLRQ(LQUHVSHFW
RIWKHFROOHFWLRQLQWKDWDUHDDQG
E KDYH QRWLILHG WKH DXWKRULW\ RI WKH PDWWHUV PHQWLRQHG LQ
VXEVHFWLRQ  DQG SURYLGHG WKHDXWKRULW\ ZLWKDFRS\ RIWKH
FHUWLILFDWHPHQWLRQHGLQSDUDJUDSK D QRWODWHUWKDQRQHPRQWK
EHIRUH WKH GD\ RQ ZKLFK WKH FROOHFWLRQ FRPPHQFHV EXW QRW
PRUHWKDQVL[PRQWKVEHIRUHWKDWGD\ 

:KHUHu
D D GRRU WR GRRU FROOHFWLRQ LV FRQGXFWHG LQ FRQWUDYHQWLRQ RI
VXEVHFWLRQ  DQG
E WKHFLUFXPVWDQFHVRIWKHFDVHGRQRWIDOOZLWKLQVHFWLRQ%  RU
&  
HYHU\ SURPRWHU RIWKH FROOHFWLRQ LVJXLOW\ RI DQ RIIHQFH DQG OLDEOH RQ
VXPPDU\ FRQYLFWLRQ WR D ILQH QRW H[FHHGLQJ OHYHO  RQ WKH VWDQGDUG
VFDOHr













([HPSWLRQVIURPUHTXLUHPHQWWRREWDLQFHUWLILFDWHVRIILWQHVVRUSHUPLWVLQ
UHVSHFWRIFROOHFWLRQV
$IWHUVHFWLRQ$RIWKH$FW LQVHUWHGE\VHFWLRQDERYH LQVHUWu
q([HPSWLRQVIURPUHTXLUHPHQWWRREWDLQFHUWLILFDWHRIILWQHVVRUSHUPLW
%




([HPSWLRQIRUORFDOVKRUWWHUPFROOHFWLRQV
$SXEOLFFKDULWDEOHFROOHFWLRQLVDQH[HPSWFROOHFWLRQLQUHODWLRQWRWKH
DUHDRIDORFDODXWKRULW\LIu
D WKHDSSHDOLVIRUDSXUSRVHWKDWLVORFDOLQFKDUDFWHU
E WKHDSSHDOLVFRQGXFWHGZLWKLQWKHSUHVFULEHGSHULRGRIWLPH
F WKHSURPRWHUVKDYHQRWLILHGWKHORFDODXWKRULW\RIWKHPDWWHUV
PHQWLRQHGLQVXEVHFWLRQ  QRWODWHUWKDQRQHPRQWKEHIRUHWKH
GD\RQZKLFKWKHFROOHFWLRQFRPPHQFHV EXWQRWPRUHWKDQVL[
PRQWKVEHIRUHWKDWGD\ DQG
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&KDULWLHV%LOO
3DUWu)XQGLQJIRUFKDULWDEOHEHQHYROHQWRUSKLODQWKURSLFLQVWLWXWLRQV

G







&






WKH ORFDO DXWKRULW\ KDYH QRW QRWLILHG WKH SURPRWHUV XQGHU
VXEVHFWLRQ   DW OHDVW  GD\V EHIRUH WKH GD\ RQ ZKLFK WKH
FROOHFWLRQLVWRFRPPHQFHWKDWWKHFROOHFWLRQLVQRWDQH[HPSW
FROOHFWLRQXQGHUWKLVVHFWLRQ

7KHPDWWHUVUHIHUUHGWRLQVXEVHFWLRQ  F DUHu
D WKH SXUSRVH IRU ZKLFK WKH SURFHHGV RI WKH DSSHDO DUH WR EH
DSSOLHG
E WKHGDWHRUGDWHVRQZKLFKWKHFROOHFWLRQLVWREHFRQGXFWHG
F WKHSODFHDWZKLFKRUWKHORFDOLW\ZLWKLQZKLFKWKHFROOHFWLRQLV
WREHFRQGXFWHGDQG
G VXFKRWKHUPDWWHUVDVPD\EHSUHVFULEHG
7KHORFDODXWKRULW\PD\QRWLI\WKHSURPRWHUVWKDWWKHFROOHFWLRQLVQRW
DQH[HPSWFROOHFWLRQXQGHUWKLVVHFWLRQLIu
D WKH ORFDO DXWKRULW\ DUH QRW VDWLVILHG WKDW WKH DSSHDO LV IRU D
SXUSRVHWKDWLVORFDOLQFKDUDFWHURU
E WKH\DUHQRWVDWLVILHGWKDWWKHDSSHDOLVWRWDNHSODFHZLWKLQWKH
SUHVFULEHGSHULRGRIWLPH
:KHUHu
D D FROOHFWLRQ LQ D SXEOLF SODFH LV FRQGXFWHG RWKHUZLVH WKDQ LQ
DFFRUGDQFH ZLWK VHFWLRQ    RU D GRRU WR GRRU FROOHFWLRQ LV
FRQGXFWHG RWKHUZLVH WKDQ LQ DFFRUGDQFH ZLWK VHFWLRQ $  
DQG
E SDUDJUDSKV D DQG E RIVXEVHFWLRQ  DERYHDSSO\LQUHVSHFW
RI WKH FROOHFWLRQ EXW WKH SURPRWHUV GR QRW QRWLI\ WKH ORFDO
DXWKRULW\DVPHQWLRQHGLQSDUDJUDSK F RIWKDWVXEVHFWLRQ
HYHU\ SURPRWHU RIWKH FROOHFWLRQ LVJXLOW\ RI DQ RIIHQFH DQG OLDEOH RQ
VXPPDU\ FRQYLFWLRQ WR D ILQH QRW H[FHHGLQJ OHYHO  RQ WKH VWDQGDUG
VFDOH











([HPSWLRQIRUGRRUWRGRRUFROOHFWLRQVRIJRRGV
$GRRUWRGRRUFROOHFWLRQLVDQH[HPSWFROOHFWLRQLQUHODWLRQWRWKHDUHD
RIDORFDODXWKRULW\LIu
D WKHDSSHDOLVIRUJRRGVRQO\DQG
E WKHSURPRWHUVRIWKHFROOHFWLRQKDYHQRWLILHGWKHORFDODXWKRULW\
RIWKHPDWWHUVPHQWLRQHGLQVXEVHFWLRQ  QRWODWHUWKDQGD\V
EHIRUH WKH GD\ RQ ZKLFK WKH FROOHFWLRQ FRPPHQFHV EXW QRW
PRUHWKDQVL[PRQWKVEHIRUHWKDWGD\ 
7KHPDWWHUVUHIHUUHGWRLQVXEVHFWLRQ  E DUHu
D WKH SXUSRVH IRU ZKLFK WKH SURFHHGV RI WKH DSSHDO DUH WR EH
DSSOLHG
E WKHGDWHRUGDWHVRQZKLFKWKHFROOHFWLRQLVWREHFRQGXFWHG
F WKHORFDOLW\ZLWKLQZKLFKWKHFROOHFWLRQLVWREHFRQGXFWHGDQG
G VXFKRWKHUPDWWHUVDVPD\EHSUHVFULEHG
:KHUHu
D D GRRU WR GRRU FROOHFWLRQ LV FRQGXFWHG RWKHUZLVH WKDQ LQ
DFFRUGDQFHZLWKVHFWLRQ$  DQG
E SDUDJUDSK D RIVXEVHFWLRQ  DERYHDSSOLHVLQUHVSHFWRIWKH
FROOHFWLRQEXWWKHSURPRWHUVGRQRWQRWLI\WKHORFDODXWKRULW\DV
PHQWLRQHGLQSDUDJUDSK E RIWKDWVXEVHFWLRQ
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&KDULWLHV%LOO
3DUWu)XQGLQJIRUFKDULWDEOHEHQHYROHQWRUSKLODQWKURSLFLQVWLWXWLRQV



HYHU\ SURPRWHU RIWKH FROOHFWLRQ LVJXLOW\ RI DQ RIIHQFH DQG OLDEOH RQ
VXPPDU\ FRQYLFWLRQ WR D ILQH QRW H[FHHGLQJ OHYHO  RQ WKH VWDQGDUG
VFDOH




,QWKLVVHFWLRQqJRRGVrLQFOXGHVDOOSHUVRQDOFKDWWHOVRWKHUWKDQWKLQJV
LQDFWLRQDQGPRQH\r



&HUWLILFDWHVRIILWQHVV


$IWHUVHFWLRQ&RIWKH$FW LQVHUWHGE\VHFWLRQDERYH LQVHUWu
q&HUWLILFDWHVRIILWQHVV
' $SSOLFDWLRQVIRUFHUWLILFDWHV


$SHUVRQRUSHUVRQVSURSRVLQJWRSURPRWHSXEOLFFKDULWDEOHFROOHFWLRQV
RWKHU WKDQ H[HPSW FROOHFWLRQV  LQ WKH DUHD RI RQH RU PRUH ORFDO
DXWKRULWLHV PD\ DSSO\ IRU D FHUWLILFDWH RI ILWQHVV LQ UHVSHFW RI WKH
FROOHFWLRQVLQWKDWDUHDRUWKRVHDUHDV



7KHDSSOLFDWLRQLVWREHPDGHu
D LQWKHFDVHRIDQDSSOLFDWLRQLQUHVSHFWRIFROOHFWLRQVLQWKHDUHD
RIRQHORFDODXWKRULW\RQO\WRWKDWORFDODXWKRULW\DQG
E LQ DQ\ RWKHU FDVH WR DQ DSSURSULDWH ORFDO DXWKRULW\ VHH
VXEVHFWLRQV  DQG  



7KHDSSOLFDWLRQPXVWu
D EH PDGH QRW OHVV WKDQ RQH PRQWK EHIRUH WKH ILUVW RI WKH
FROOHFWLRQVFRPPHQFH
E VSHFLI\WKHDUHDVLQUHVSHFWRIZKLFKWKHFHUWLILFDWHLVVRXJKW
F VSHFLI\ WKH SHULRG IRU ZKLFK WKH FHUWLILFDWH LV VRXJKW ZKLFK
PXVWEHQRPRUHWKDQ\HDUV DQG
G FRQWDLQVXFKRWKHULQIRUPDWLRQDVPD\EHSUHVFULEHG







$ORFDODXWKRULW\LVDQDSSURSULDWHORFDODXWKRULW\IRUWKHSXUSRVHVRI
PDNLQJDQDSSOLFDWLRQXQGHUWKLVVHFWLRQLIVXEVHFWLRQ  LVVDWLVILHGLQ
UHODWLRQWRu
D WKHDXWKRULW\DQG
E WKHSHUVRQPDNLQJWKHDSSOLFDWLRQRUZKHUHWKHUHLVPRUHWKDQ
RQHVXFKSHUVRQDWOHDVWRQHRIWKRVHSHUVRQV
7KLVVXEVHFWLRQLVVDWLVILHGLQUHODWLRQWRDORFDODXWKRULW\DQGVXFKD
SHUVRQLIu
D WKH SHUVRQ LV DQ LQGLYLGXDO DQG WKH DXWKRULW\ LV WKH ORFDO
DXWKRULW\ IRU WKH DUHD LQ ZKLFK WKH LQGLYLGXDO KDV KLV XVXDO
UHVLGHQFHRU
E WKHSHUVRQLVDFKDULW\DQGWKHDXWKRULW\LVWKHORFDODXWKRULW\IRU
WKHDUHDLQZKLFKWKHFKDULW\KDVLWVUHJLVWHUHGDGGUHVVRU
F WKHSHUVRQLVDERG\ RWKHUWKDQDFKDULW\ DQGWKHDXWKRULW\LV
WKH ORFDO DXWKRULW\ IRU WKH DUHD LQ ZKLFK WKH ERG\ KDV LWV
SULQFLSDOSODFHRIEXVLQHVVRUZKHUHLWSULQFLSDOO\FRQGXFWVLWV
DFWLYLWLHV
,QWKLVVHFWLRQu
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&KDULWLHV%LOO
3DUWu)XQGLQJIRUFKDULWDEOHEHQHYROHQWRUSKLODQWKURSLFLQVWLWXWLRQV

qFKDULW\rPHDQVDFKDULW\ZLWKLQWKHPHDQLQJRIWKH&KDULWLHV$FW

qH[HPSWFROOHFWLRQrPHDQVDSXEOLFFKDULWDEOHFROOHFWLRQZKLFKLV
DQH[HPSWFROOHFWLRQE\YLUWXHRIVHFWLRQ%RUVHFWLRQ&
qUHJLVWHUHGDGGUHVVrLQUHODWLRQWRDFKDULW\PHDQVWKHDGGUHVVLQ
UHVSHFWRIWKHFKDULW\FRQWDLQHGLQWKHUHJLVWHURIFKDULWLHVXQGHU
VHFWLRQRIWKH&KDULWLHV$FW
(



'HWHUPLQDWLRQRIDSSOLFDWLRQVDQGLVVXHRIFHUWLILFDWHV



2Q UHFHLYLQJ DQ DSSOLFDWLRQ IRU D FHUWLILFDWH XQGHU VHFWLRQ ' LQ
UHVSHFW RI DQ\ SURSRVHG SXEOLF FKDULWDEOH FROOHFWLRQV WKH ORFDO
DXWKRULW\u
D PXVWFRQVXOWWKHFKLHIRIILFHURISROLFHIRUWKHSROLFHDUHDZKLFK
FRPSULVHVRULQFOXGHVWKHDUHDRIWKHORFDODXWKRULW\DQG
E PD\PDNHVXFKRWKHULQTXLULHVDVWKH\WKLQNILW



$IWHUPDNLQJLQTXLULHVXQGHUVXEVHFWLRQ  WKHORFDODXWKRULW\PXVW
GHWHUPLQHWKHDSSOLFDWLRQE\HLWKHUu
D LVVXLQJDFHUWLILFDWHLQUHVSHFWRIWKHFROOHFWLRQVRU
E UHIXVLQJ WKH DSSOLFDWLRQ RQ DQ\ RI WKH JURXQGV VSHFLILHG LQ
VHFWLRQ)  





$FHUWLILFDWHLVVXHGXQGHUWKLVVHFWLRQu
D PXVWVSHFLI\VXFKPDWWHUVDVPD\EHSUHVFULEHGDQG
E VKDOOVXEMHFWWRVHFWLRQ*EHLQIRUFHIRUu
L WKH SHULRG VSHFLILHG LQ WKH DSSOLFDWLRQ LQ DFFRUGDQFH
ZLWKVHFWLRQ'  F RU
LL VXFKOHVVHUSHULRGDVWKHORFDODXWKRULW\WKLQNILW





:KHUHDORFDODXWKRULW\UHIXVHWRLVVXHDFHUWLILFDWHWKH\PXVWVHUYHRQ
WKHDSSOLFDQWZULWWHQQRWLFHRIWKHLUGHFLVLRQWRGRVRDQGRIWKHUHDVRQV
IRUWKHLUGHFLVLRQ



6XFKDQRWLFHPXVWDOVRVWDWHWKHULJKWRIDSSHDOFRQIHUUHGE\VHFWLRQ
+  DQGWKHWLPHZLWKLQZKLFKVXFKDQDSSHDOPXVWEHEURXJKW

)










*URXQGVIRUUHIXVLQJWRLVVXHDFHUWLILFDWH
7KHJURXQGVRQZKLFKDQDSSOLFDWLRQIRUDFHUWLILFDWHRIILWQHVVPD\EH
UHIXVHGDUHu
D WKDWWKHDSSOLFDQWKDVEHHQFRQYLFWHGRIDUHOHYDQWRIIHQFH
E ZKHUH WKH DSSOLFDQW LV D SHUVRQ RWKHU WKDQ D FKDULWDEOH
EHQHYROHQW RU SKLODQWKURSLF LQVWLWXWLRQ IRU ZKRVH EHQHILW WKH
FROOHFWLRQV DUH SURSRVHG WR EH FRQGXFWHG WKDW WKH ORFDO
DXWKRULW\ DUH QRW VDWLVILHG WKDW WKH DSSOLFDQW LV DXWKRULVHG
ZKHWKHU E\ DQ\ VXFK LQVWLWXWLRQ RU E\ DQ\ SHUVRQ DFWLQJ RQ
EHKDOIRIDQ\VXFKLQVWLWXWLRQ WRSURPRWHWKHFROOHFWLRQVRU
F WKDW LW DSSHDUV WR WKH ORFDO DXWKRULW\ WKDW WKH DSSOLFDQW LQ
SURPRWLQJ DQ\ RWKHU FROOHFWLRQ DXWKRULVHG XQGHU WKLV 3DUW RU
XQGHUVHFWLRQRIWKH$FWIDLOHGWRH[HUFLVHWKHUHTXLUHG
GXHGLOLJHQFH
)RUWKHSXUSRVHVRIVXEVHFWLRQ  u
D DUHOHYDQWRIIHQFHLVu
L DQRIIHQFHXQGHUVHFWLRQRIWKH$FW

58







&KDULWLHV%LOO
3DUWu)XQGLQJIRUFKDULWDEOHEHQHYROHQWRUSKLODQWKURSLFLQVWLWXWLRQV



LL
LLL

E

DQRIIHQFHXQGHUWKH$FW
DQ RIIHQFH XQGHU VHFWLRQ  RI WKH  $FW RU
UHJXODWLRQVPDGHXQGHULW
LY DQ RIIHQFH XQGHU WKLV 3DUW RU UHJXODWLRQV PDGH XQGHU
VHFWLRQEHORZ
Y DQRIIHQFHLQYROYLQJGLVKRQHVW\
YL DQRIIHQFHRIDNLQGWKHFRPPLVVLRQRIZKLFKZRXOGLQ
WKH RSLQLRQ RI WKH ORFDO DXWKRULW\ EH OLNHO\ WR EH
IDFLOLWDWHGE\WKHLVVXLQJWRWKHDSSOLFDQWRIDFHUWLILFDWH
XQGHUWKLVVHFWLRQDQG
WKHUHTXLUHGGXHGLOLJHQFHLVGXHGLOLJHQFHu
L WRVHFXUHWKDWSHUVRQVDXWKRULVHGE\WKHDSSOLFDQWWRDFW
DVFROOHFWRUVIRUWKHSXUSRVHVRIWKHFROOHFWLRQZHUHILW
DQGSURSHUSHUVRQV
LL WR VHFXUH WKDW VXFK SHUVRQV FRPSOLHG ZLWK WKH
SURYLVLRQVRIUHJXODWLRQVXQGHUVHFWLRQEHORZRU DV
WKHFDVHPD\EH VHFWLRQRIWKH$FWRU
LLL WR SUHYHQW EDGJHV RU FHUWLILFDWHV RI DXWKRULW\ EHLQJ
REWDLQHGE\SHUVRQVRWKHUWKDQWKRVHWKHDSSOLFDQWKDG
VRDXWKRULVHG



:KHUHDQDSSOLFDWLRQIRUDFHUWLILFDWHLVPDGHE\PRUHWKDQRQHSHUVRQ
DQ\UHIHUHQFHWRWKHDSSOLFDQWLQVXEVHFWLRQ  RU  VKDOOEHFRQVWUXHG
DVDUHIHUHQFHWRDQ\RIWKHDSSOLFDQWV



6XEMHFWWRVXEVHFWLRQV  DQG  WKHUHIHUHQFHLQVXEVHFWLRQ  E LLL
WR EDGJHV RU FHUWLILFDWHV RI DXWKRULW\ LV D UHIHUHQFH WR EDGJHV RU
FHUWLILFDWHV RI DXWKRULW\ LQ D IRUP SUHVFULEHG E\ UHJXODWLRQV XQGHU
VHFWLRQEHORZRU DVWKHFDVHPD\EH XQGHUVHFWLRQRIWKH
$FW



6XEVHFWLRQ  E DSSOLHVWRWKHFRQGXFWRIWKHDSSOLFDQW RUDQ\RIWKH
DSSOLFDQWV LQUHODWLRQWRDQ\SXEOLFFKDULWDEOHFROOHFWLRQDXWKRULVHGu
D XQGHU UHJXODWLRQV PDGH XQGHU VHFWLRQ  RI WKH  $FW
FROOHFWLRQRIPRQH\RUVDOHRIDUWLFOHVLQDVWUHHWRURWKHUSXEOLF
SODFH RU
E XQGHUWKH$FW FROOHFWLRQRIPRQH\RURWKHUSURSHUW\E\
PHDQVRIYLVLWVIURPKRXVHWRKRXVH 
DVLWDSSOLHVWRKLVFRQGXFWLQUHODWLRQWRDFROOHFWLRQDXWKRULVHGXQGHU
WKLV3DUWEXWVXEMHFWWRWKHPRGLILFDWLRQVVHWRXWLQVXEVHFWLRQ  



7KHPRGLILFDWLRQVDUHu
D LQ WKH FDVH RI D FROOHFWLRQ DXWKRULVHG XQGHU UHJXODWLRQV PDGH
XQGHUWKH$FWu
L WKHUHIHUHQFHLQVXEVHFWLRQ  E LL WRUHJXODWLRQVXQGHU
VHFWLRQEHORZVKDOOEHFRQVWUXHGDVDUHIHUHQFHWRWKH
UHJXODWLRQVXQGHUZKLFKWKHFROOHFWLRQLQTXHVWLRQZDV
DXWKRULVHGDQG
LL WKH UHIHUHQFH LQ VXEVHFWLRQ  E LLL  WR EDGJHV RU
FHUWLILFDWHVRIDXWKRULW\VKDOOEHFRQVWUXHGDVDUHIHUHQFH
WR DQ\ ZULWWHQ DXWKRULW\ SURYLGHG WR D FROOHFWRU
SXUVXDQWWRWKRVHUHJXODWLRQVDQG
E LQWKHFDVHRIDFROOHFWLRQDXWKRULVHGXQGHUWKH$FWu
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&KDULWLHV%LOO
3DUWu)XQGLQJIRUFKDULWDEOHEHQHYROHQWRUSKLODQWKURSLFLQVWLWXWLRQV

L
LL





WKHUHIHUHQFHLQVXEVHFWLRQ  E LL WRUHJXODWLRQVXQGHU
VHFWLRQ  EHORZ VKDOO EH FRQVWUXHG DV D UHIHUHQFH WR
UHJXODWLRQVXQGHUVHFWLRQRIWKDW$FWDQG
WKH UHIHUHQFH LQ VXEVHFWLRQ  E LLL  WR EDGJHV RU
FHUWLILFDWHVRIDXWKRULW\VKDOOEHFRQVWUXHGDVDUHIHUHQFH
WREDGJHVRUFHUWLILFDWHVRIDXWKRULW\LQDIRUPSUHVFULEHG
E\VXFKUHJXODWLRQV

,QVXEVHFWLRQV  F DQG  DUHIHUHQFHWRDFROOHFWLRQDXWKRULVHGXQGHU
WKLV3DUWLVDUHIHUHQFHWRDSXEOLFFKDULWDEOHFROOHFWLRQWKDWu
D LVFRQGXFWHGLQDFFRUGDQFHZLWKVHFWLRQRUVHFWLRQ$ DVWKH
FDVHPD\EH RU
E LVDQH[HPSWFROOHFWLRQE\YLUWXHRIVHFWLRQ%RUVHFWLRQ&
,QWKLVVHFWLRQu
qWKH  $FWr PHDQV WKH 3ROLFH )DFWRULHV F 0LVFHOODQHRXV
3URYLVLRQV $FW
qWKH $FWrPHDQVWKH+RXVHWR+RXVH&ROOHFWLRQV $FW
DQG
qWKH$FWrPHDQVWKH&LYLF*RYHUQPHQW 6FRWODQG $FW







* :LWKGUDZDOHWFRIFHUWLILFDWHV


$ ORFDO DXWKRULW\ PD\ ZLWKGUDZ D FHUWLILFDWH LVVXHG E\ WKHP XQGHU
VHFWLRQ(ZKHUHVXEVHFWLRQ  RU  DSSOLHV



7KLVVXEVHFWLRQDSSOLHVZKHUHu
D WKH ORFDO DXWKRULW\ KDYH UHDVRQ WR EHOLHYH WKHUH KDV EHHQ D
FKDQJHLQWKHFLUFXPVWDQFHVZKLFKSUHYDLOHGDWWKHWLPHZKHQ
WKH\LVVXHGWKHFHUWLILFDWHDQG
E WKH\DUHRIWKHRSLQLRQWKDWLIWKHDSSOLFDWLRQIRUWKHFHUWLILFDWH
KDGEHHQPDGHLQWKHQHZFLUFXPVWDQFHVWKH\ZRXOGQRWKDYH
LVVXHGWKHFHUWLILFDWH



7KLVVXEVHFWLRQDSSOLHVZKHUHWKHORFDODXWKRULW\KDYHUHDVRQWREHOLHYH
WKDWLQIRUPDWLRQIXUQLVKHGWRWKHPE\WKHSURPRWHU RUZKHUHWKHUHLV
PRUH WKDQ RQH SURPRWHU E\ DQ\ RI WKHP  IRU WKH SXUSRVHV RI WKH
DSSOLFDWLRQIRUWKHFHUWLILFDWHZDVIDOVHLQDPDWHULDOSDUWLFXODU



:KHUHDORFDODXWKRULW\ZLWKGUDZDFHUWLILFDWHWKH\PXVWVHUYHRQWKH
SURPRWHUZULWWHQQRWLFHRIWKHLUGHFLVLRQWRGRVRDQGRIWKHUHDVRQVIRU
WKHLUGHFLVLRQ



6XFKDQRWLFHPXVWDOVRVWDWHWKHULJKWRIDSSHDOFRQIHUUHGE\VHFWLRQ
+  DQGWKHWLPHZLWKLQZKLFKVXFKDQDSSHDOPXVWEHEURXJKW



:KHUHDORFDODXWKRULW\VRZLWKGUDZDFHUWLILFDWHWKHFHUWLILFDWHVKDOO
QHYHUWKHOHVVFRQWLQXHWRKDYHHIIHFWDVLILWKDGQRWEHHQZLWKGUDZQu
D XQWLOWKHWLPHIRUEULQJLQJDQDSSHDOXQGHUVHFWLRQ+  KDV
H[SLUHGRU
E LI VXFK DQ DSSHDO LV GXO\ EURXJKW XQWLO WKH GHWHUPLQDWLRQ RU
DEDQGRQPHQWRIWKHDSSHDO
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&KDULWLHV%LOO
3DUWu)XQGLQJIRUFKDULWDEOHEHQHYROHQWRUSKLODQWKURSLFLQVWLWXWLRQV



+ $SSHDOV


$Q DSSOLFDQW IRU D FHUWLILFDWH XQGHU VHFWLRQ ' PD\ DSSHDO WR D
PDJLVWUDWHVpFRXUWDJDLQVWDGHFLVLRQRIWKHORFDODXWKRULW\WRUHIXVHWR
LVVXHWKHFHUWLILFDWH



$SHUVRQWRZKRPDFHUWLILFDWHKDVEHHQLVVXHGXQGHUVHFWLRQ(PD\
DSSHDOWRDPDJLVWUDWHVpFRXUWDJDLQVWDGHFLVLRQRIWKHORFDODXWKRULW\
XQGHUVHFWLRQ*WRZLWKGUDZWKHFHUWLILFDWH



$QDSSHDOXQGHUVXEVHFWLRQ  RU  VKDOOEHE\ZD\RIFRPSODLQWIRU
DQ RUGHU DQG WKH 0DJLVWUDWHVp &RXUWV $FW  VKDOO DSSO\ WR WKH
SURFHHGLQJV



$Q\VXFKDSSHDOVKDOOEHEURXJKWZLWKLQGD\VRIWKHGDWHRIVHUYLFH
RQWKHSHUVRQLQTXHVWLRQRIWKHUHOHYDQWQRWLFHXQGHUVHFWLRQ(  RU
DV WKH FDVH PD\ EH  VHFWLRQ *   DQG IRU WKH SXUSRVHV RI WKLV
VXEVHFWLRQDQDSSHDOVKDOOEHWDNHQWREHEURXJKWZKHQWKHFRPSODLQW
LVPDGH







$Q DSSHDO DJDLQVW WKH GHFLVLRQ RI D PDJLVWUDWHVp FRXUW RQ DQ DSSHDO
XQGHUVXEVHFWLRQ  RU  PD\EHPDGHWRWKH&URZQ&RXUW



2Q DQ DSSHDO WR D PDJLVWUDWHVp FRXUW RU WKH &URZQ &RXUW XQGHU WKLV
VHFWLRQ WKH FRXUW PD\ FRQILUP YDU\ RU UHYHUVH WKH ORFDO DXWKRULW\pV
GHFLVLRQ DQG JHQHUDOO\ JLYH VXFK GLUHFWLRQV DV LW WKLQNV ILW KDYLQJ
UHJDUGWRWKHSURYLVLRQVRIWKLV3DUWDQGRIUHJXODWLRQVXQGHUVHFWLRQ







,WVKDOOEHWKHGXW\RIWKHORFDODXWKRULW\WRFRPSO\ZLWKDQ\GLUHFWLRQV
JLYHQ E\ WKH FRXUW XQGHU VXEVHFWLRQ   EXW WKH DXWKRULW\ QHHG QRW
FRPSO\ZLWKDQ\GLUHFWLRQVJLYHQE\DPDJLVWUDWHVpFRXUWu
D XQWLOWKHWLPHIRUEULQJLQJDQDSSHDOXQGHUVXEVHFWLRQ  KDV
H[SLUHGRU
E LI VXFK DQ DSSHDO LV GXO\ EURXJKW XQWLO WKH GHWHUPLQDWLRQ RU
DEDQGRQPHQWRIWKHDSSHDOr

6HFWLRQRIWKH$FW RUGHUVPDGHE\&KDULW\&RPPLVVLRQHUV FHDVHVWR
KDYHHIIHFW









3HUPLWVWRFRQGXFWFROOHFWLRQVLQDSXEOLFSODFH


6HFWLRQVWRDQGRIWKH$FW SHUPLWVWRFRQGXFWSXEOLFFKDULWDEOH
FROOHFWLRQV DUHDPHQGHGDVIROORZV



,Q VHFWLRQ    DSSOLFDWLRQV IRU SHUPLWV  IRU qSXEOLF FKDULWDEOH FROOHFWLRQr
VXEVWLWXWHqFROOHFWLRQLQDSXEOLFSODFH RWKHUWKDQDFROOHFWLRQWKDWLVDQH[HPSW
FROOHFWLRQXQGHUVHFWLRQ% r



)RUVXEVHFWLRQV  DQG  RIVHFWLRQVXEVWLWXWHu
q

$Q\VXFKDSSOLFDWLRQu
D VKDOOVSHFLI\WKHGDWHRUGDWHVLQUHVSHFWRIZKLFKLWLVGHVLUHG
WKDWWKHSHUPLWLILVVXHGVKRXOGKDYHHIIHFW ZKLFKLQWKHFDVH
RIWZRRUPRUHGDWHVVKDOOQRWVSDQDSHULRGRIPRUHWKDQ
PRQWKV 
E VKDOO EH DFFRPSDQLHG E\ D FRS\ RI WKH FHUWLILFDWH RI ILWQHVV LQ
IRUFHXQGHUVHFWLRQ(LQUHVSHFWRIWKHSURSRVHGFROOHFWLRQLQ
WKHDUHDRIWKHORFDODXWKRULW\DQG
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&KDULWLHV%LOO
3DUWu)XQGLQJIRUFKDULWDEOHEHQHYROHQWRUSKLODQWKURSLFLQVWLWXWLRQV

F


$

VKDOOFRQWDLQVXFKLQIRUPDWLRQDVPD\EHSUHVFULEHG

$QDSSOLFDWLRQXQGHUWKLVVHFWLRQVKDOOEHPDGHDWOHDVWGD\VEHIRUH
WKHGD\ RUWKHILUVWRIWKHGD\V RQZKLFKWKHFROOHFWLRQLVWRWDNHSODFH
EXW QRW PRUH WKDQ VL[ PRQWKV EHIRUH WKDW GD\ RU WKH ILUVW RI WKRVH
GD\V H[FHSWDVSURYLGHGLQVXEVHFWLRQ $ 
:KHUHu
D DQDSSOLFDWLRQKDVEHHQPDGHLQDFFRUGDQFHZLWKVHFWLRQ'
IRUDFHUWLILFDWHRIILWQHVVLQUHVSHFWRIWKHFROOHFWLRQLQWKHDUHD
RIWKHDXWKRULW\EXW
E QR GHWHUPLQDWLRQ RQ WKH DSSOLFDWLRQ KDV EHHQ PDGH XQGHU
VHFWLRQ(E\WKHEHJLQQLQJRIWKHSHULRGRIGD\VPHQWLRQHG
LQVXEVHFWLRQ  DERYH
WKHDSSOLFDWLRQIRUDSHUPLWXQGHUWKLVVHFWLRQVKDOOEHPDGHDVVRRQDV
SUDFWLFDEOH EHIRUH WKH GD\ RU WKH ILUVW RI WKH GD\V  RQ ZKLFK WKH
FROOHFWLRQLVWRWDNHSODFHr



,QVHFWLRQRPLWVXEVHFWLRQ  



,QVHFWLRQ   GHWHUPLQDWLRQRIDSSOLFDWLRQVDQGLVVXHRISHUPLWV u
D IRU qSXEOLF FKDULWDEOH FROOHFWLRQr VXEVWLWXWH qFROOHFWLRQ LQ D SXEOLF
SODFHrDQG
E IRUqIRUWKHSHULRGrVXEVWLWXWHqLQUHVSHFWRIWKHGDWHRUGDWHVr





,QVHFWLRQ   UHIXVDORISHUPLWV u
D IRUqDSXEOLFFKDULWDEOHFROOHFWLRQrVXEVWLWXWHqDFROOHFWLRQLQDSXEOLF
SODFHr
E LQSDUDJUDSK E IRUqSXEOLFFKDULWDEOHFROOHFWLRQLVDOUHDG\DXWKRULVHG
ZKHWKHU XQGHU VHFWLRQ  RU RWKHUZLVH r VXEVWLWXWH qFROOHFWLRQ LQ D
SXEOLFSODFHLVDOUHDG\DXWKRULVHGXQGHUWKLV3DUWrDQG
F RPLWSDUDJUDSKV F WR J 









$IWHUVXEVHFWLRQ  RIVHFWLRQLQVHUWu
q $

,QWKLVVHFWLRQDUHIHUHQFHWRDFROOHFWLRQLQDSXEOLFSODFHDXWKRULVHG
XQGHUWKLV3DUWLVDUHIHUHQFHWRDFROOHFWLRQLQDSXEOLFSODFHWKDWu
D LVFRQGXFWHGLQDFFRUGDQFHZLWKVHFWLRQRU
E LVDQH[HPSWFROOHFWLRQE\YLUWXHRIVHFWLRQ%r



2PLWVXEVHFWLRQV  WR  RIVHFWLRQ



,Q VHFWLRQ    DSSHDOV  IRU qSXEOLF FKDULWDEOH FROOHFWLRQr VXEVWLWXWH
qFROOHFWLRQLQDSXEOLFSODFHr









5HJXODWLRQV


6HFWLRQRIWKH$FW UHJXODWLRQV LVDPHQGHGDVIROORZV



)RUVXEVHFWLRQ  VXEVWLWXWHu
q

7KH6HFUHWDU\RI6WDWHPD\PDNHUHJXODWLRQVu
D SUHVFULELQJPDWWHUVZKLFKDUHWREHQRWLILHGWRDORFDODXWKRULW\
XQGHUVHFWLRQ$VHFWLRQ%RUVHFWLRQ&
E SUHVFULELQJ D SHULRG RI WLPH IRU WKH SXUSRVHV RI VHFWLRQ
%  E 
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&KDULWLHV%LOO
3DUWu)XQGLQJIRUFKDULWDEOHEHQHYROHQWRUSKLODQWKURSLFLQVWLWXWLRQV

F
G
H
I





SUHVFULELQJLQIRUPDWLRQZKLFKLVWREHFRQWDLQHGLQDSSOLFDWLRQV
PDGHXQGHUVHFWLRQ'RUVHFWLRQ
SUHVFULELQJWKHPDWWHUVZKLFKDUHWREHVSHFLILHGLQDFHUWLILFDWH
RIILWQHVVXQGHUVHFWLRQ(  D 
PDNLQJ SURYLVLRQ DV WR FRQGLWLRQV ZKLFK PD\ EH LPSRVHG
XQGHUVHFWLRQ  
IRUWKHSXUSRVHRIUHJXODWLQJWKHFRQGXFWRISXEOLFFKDULWDEOH
FROOHFWLRQVr

,QVXEVHFWLRQ  IRUq  E rVXEVWLWXWHq  I r


2IIHQFHV


6HFWLRQRIWKH$FW RIIHQFHV LVDPHQGHGDVIROORZV



,QVXEVHFWLRQ  IRUqWKHIRXUWKOHYHOrVXEVWLWXWHqOHYHOr



)RUVXEVHFWLRQ  VXEVWLWXWHu
q





$Q\SHUVRQZKRu
D IRUWKHSXUSRVHVRIDQDSSOLFDWLRQPDGHXQGHUVHFWLRQ'RU
VHFWLRQRU
E IRUWKHSXUSRVHVRIVHFWLRQ$VHFWLRQ%RUVHFWLRQ&
NQRZLQJO\RUUHFNOHVVO\IXUQLVKHVDQ\LQIRUPDWLRQZKLFKLVIDOVHLQD
PDWHULDOSDUWLFXODUVKDOOEHJXLOW\RIDQRIIHQFHDQGOLDEOHRQVXPPDU\
FRQYLFWLRQWRDILQHQRWH[FHHGLQJOHYHORQWKHVWDQGDUGVFDOHr





2PLWVXEVHFWLRQV $ DQG % 
*UDQWV



3RZHURI6HFUHWDU\RI6WDWHWRJLYHILQDQFLDODVVLVWDQFHWRFKDULWDEOH
EHQHYROHQWRUSKLODQWKURSLFLQVWLWXWLRQV


7KH6HFUHWDU\RI6WDWHPD\JLYHILQDQFLDODVVLVWDQFHE\ZD\RIJUDQWVRUORDQV
WRDQ\FKDULWDEOHEHQHYROHQWRUSKLODQWKURSLFLQVWLWXWLRQZKRVHRSHUDWLRQVDUH
FDUULHGRQZKROO\RUPDLQO\LQ(QJODQG



)LQDQFLDO DVVLVWDQFH XQGHU VXEVHFWLRQ   PD\ EH JLYHQ RQ VXFK WHUPV DQG
FRQGLWLRQVDVWKH6HFUHWDU\RI6WDWHFRQVLGHUVDSSURSULDWH



7KRVHWHUPVDQGFRQGLWLRQVPD\LQSDUWLFXODULQFOXGHSURYLVLRQDVWRu
D WKHSXUSRVHVIRUZKLFKWKHDVVLVWDQFHPD\EHXVHG
E FLUFXPVWDQFHV LQ ZKLFK WKH DVVLVWDQFH LV WR EH UHSDLG RU RWKHUZLVH
PDGHJRRGWRWKH6HFUHWDU\RI6WDWHDQGWKHPDQQHULQZKLFKWKDWLVWR
EHGRQH
F WKH PDNLQJ RI UHSRUWV WR WKH 6HFUHWDU\ RI 6WDWH UHJDUGLQJ WKH XVHV WR
ZKLFKWKHDVVLVWDQFHKDVEHHQSXW
G WKHNHHSLQJDQGPDNLQJDYDLODEOHIRULQVSHFWLRQRIDFFRXQWVDQGRWKHU
UHFRUGV
H WKH FDUU\LQJ RXW RI H[DPLQDWLRQV E\ WKH &RPSWUROOHU DQG $XGLWRU
*HQHUDOLQWRWKHHFRQRP\HIILFLHQF\DQGHIIHFWLYHQHVVZLWKZKLFKWKH
DVVLVWDQFHKDVEHHQXVHG
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&KDULWLHV%LOO
3DUWu)XQGLQJIRUFKDULWDEOHEHQHYROHQWRUSKLODQWKURSLFLQVWLWXWLRQV

I

WKHJLYLQJE\WKHLQVWLWXWLRQRIILQDQFLDODVVLVWDQFHE\ZD\RIJUDQWVRU
ORDQVWRRWKHUSHUVRQVRQVXFKWHUPVDQGFRQGLWLRQVDVWKHLQVWLWXWLRQ
RUWKH6HFUHWDU\RI6WDWHFRQVLGHUVDSSURSULDWH



$SHUVRQUHFHLYLQJDVVLVWDQFHXQGHUWKLVVHFWLRQPXVWFRPSO\ZLWKWKHWHUPV
DQGFRQGLWLRQVRQZKLFKLWLVJLYHQDQGFRPSOLDQFHPD\EHHQIRUFHGE\WKH
6HFUHWDU\RI6WDWH



7KH6HFUHWDU\RI6WDWHPD\PDNHDUUDQJHPHQWVIRUu
D DVVLVWDQFHXQGHUVXEVHFWLRQ  WREHJLYHQRU
E DQ\RWKHUIXQFWLRQVRIKLVXQGHUWKLVVHFWLRQWREHH[HUFLVHG
E\VRPHRWKHUSHUVRQ



$UUDQJHPHQWV XQGHU VXEVHFWLRQ   PD\ PDNH SURYLVLRQ IRU WKH IXQFWLRQV
FRQFHUQHGWREHVRH[HUFLVHGu
D HLWKHUZKROO\RUWRVXFKH[WHQWDVPD\EHVSHFLILHGLQWKHDUUDQJHPHQWV
DQG
E HLWKHU JHQHUDOO\ RU LQ VXFK FDVHV RU FLUFXPVWDQFHV DV PD\ EH VR
VSHFLILHG
EXW GR QRW SUHYHQW WKH IXQFWLRQV FRQFHUQHG IURP EHLQJ H[HUFLVHG E\ WKH
6HFUHWDU\RI6WDWH



$VVRRQDVSRVVLEOHDIWHU0DUFKLQHDFK\HDUWKH6HFUHWDU\RI6WDWHPXVW
PDNHDUHSRUWRQWKHH[HUFLVHRISRZHUVXQGHUWKLVVHFWLRQGXULQJWKHSHULRGRI
PRQWKVHQGLQJRQWKDWGD\



7KH 6HFUHWDU\ RI 6WDWH PXVW OD\ D FRS\ RI WKH UHSRUW EHIRUH HDFK +RXVH RI
3DUOLDPHQW



,QWKLVVHFWLRQqFKDULWDEOHEHQHYROHQWRUSKLODQWKURSLFLQVWLWXWLRQrPHDQVu
D DFKDULW\RU
E DERG\RUWUXVW RWKHUWKDQDFKDULW\ ZKLFKLVHVWDEOLVKHGIRUFKDULWDEOH
EHQHYROHQWRUSKLODQWKURSLFSXUSRVHV
DQGqFKDULW\rDQGqFKDULWDEOHSXUSRVHVrKDYHWKHPHDQLQJJLYHQE\VHFWLRQV
DQG
3$57













),1$/3529,6,216


&RQVHTXHQWLDODPHQGPHQWVUHSHDOVDQGWUDQVLWLRQDOSURYLVLRQV


6FKHGXOH ZKLFKFRQWDLQVPLQRUDQGFRQVHTXHQWLDODPHQGPHQWV KDVHIIHFW



6FKHGXOH ZKLFKFRQWDLQVUHSHDOVLQFOXGLQJUHSHDOVRIVSHQWHQDFWPHQWV KDV
HIIHFW





7KH6HFUHWDU\RI6WDWHPD\E\RUGHUPDGHE\VWDWXWRU\LQVWUXPHQWPDNHVXFK
LQFLGHQWDO FRQVHTXHQWLDO WUDQVLWLRQDO RU VXSSOHPHQWDU\ SURYLVLRQ DV KH
FRQVLGHUVQHFHVVDU\RUH[SHGLHQWu
D IRUWKHJHQHUDOSXUSRVHVRUDQ\SDUWLFXODUSXUSRVHVRIWKLV$FWRU
E LQFRQVHTXHQFHRIDQ\RILWVSURYLVLRQVRUIRUJLYLQJIXOOHIIHFWWRLW





$QRUGHUXQGHUVXEVHFWLRQ  PD\DPHQGRUUHSHDODQ\HQDFWPHQW
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&KDULWLHV%LOO
3DUWu)LQDOSURYLVLRQV





1RRUGHUPD\EHPDGHXQGHUVXEVHFWLRQ  XQOHVVDGUDIWRIWKHRUGHUKDVEHHQ
ODLGEHIRUHDQGDSSURYHGE\UHVROXWLRQRIHDFK+RXVHRI3DUOLDPHQW
([SHQVHV
7KHUHVKDOOEHSDLGRXWRIPRQH\SURYLGHGE\3DUOLDPHQWu
D DQ\H[SHQGLWXUHLQFXUUHGE\D0LQLVWHURIWKH&URZQE\YLUWXHRIWKLV
$FW
E DQ\H[SHQGLWXUHLQFXUUHGE\WKH&KDULW\&RPPLVVLRQE\YLUWXHRIWKLV
$FWDQG
F DQ\LQFUHDVHDWWULEXWDEOHWRWKLV$FWLQWKHVXPVSD\DEOHRXWRIPRQH\
VRSURYLGHGXQGHUDQ\RWKHUHQDFWPHQW







,QWHUSUHWDWLRQ
,QWKLV$FWu
qWKH$FWrPHDQVWKH&KDULWLHV$FW F  
qWKH$FWrPHDQVWKH&KDULWLHV$FW F  
qHQDFWPHQWrLQFOXGHVDQHQDFWPHQWFRPSULVHGLQVXERUGLQDWHOHJLVODWLRQ
ZLWKLQWKHPHDQLQJRIWKH,QWHUSUHWDWLRQ$FW F  





6KRUWWLWOHFRPPHQFHPHQWDQGH[WHQW


7KLV$FWPD\EHFLWHGDVWKH&KDULWLHV$FW



$SDUWIURPu
D VHFWLRQ  WR  
E VHFWLRQ  WR  DQG
F WKLVVHFWLRQ
WKLV$FWGRHVQRWFRPHLQWRIRUFHXQWLOVXFKGD\DVWKH6HFUHWDU\RI6WDWHPD\
DSSRLQWE\RUGHUPDGHE\VWDWXWRU\LQVWUXPHQW



$QRUGHUXQGHUVXEVHFWLRQ  u
D PD\DSSRLQWGLIIHUHQWGD\VIRUGLIIHUHQWSXUSRVHVRUGLIIHUHQWDUHDV
E PDNH VXFK SURYLVLRQ DV WKH 6HFUHWDU\ RI 6WDWH FRQVLGHUV QHFHVVDU\ RU
H[SHGLHQWIRUWUDQVLWRU\WUDQVLWLRQDORUVDYLQJSXUSRVHVLQFRQQHFWLRQ
ZLWKWKHFRPLQJLQWRIRUFHRIDQ\SURYLVLRQRIWKLV$FW





$Q\ DPHQGPHQW RU UHSHDO PDGH E\ WKLV $FW KDV WKH VDPH H[WHQW DV WKH
HQDFWPHQWWRZKLFKLWUHODWHV





6XEMHFWWRWKDWWKLV$FWH[WHQGVWR(QJODQGDQG:DOHVRQO\
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&KDULWLHV%LOO
6FKHGXOHu7KH&KDULW\&RPPLVVLRQ

6&+('8/(6

6&+('8/(

6HFWLRQ

7+(&+$5,7<&200,66,21


$IWHU6FKHGXOHWRWKH$FWLQVHUWu
q6&+('8/($

6HFWLRQ$



7+(&+$5,7<&200,66,21
0HPEHUVKLS


 7KH&RPPLVVLRQVKDOOFRQVLVWRIDFKDLUPDQDQGDWOHDVWIRXUEXW
QRWPRUHWKDQHLJKWRWKHUPHPEHUV
 7KH FKDLUPDQ DQG RWKHU PHPEHUV VKDOO EH DSSRLQWHG E\ WKH
6HFUHWDU\RI6WDWH
 7KH6HFUHWDU\RI6WDWHVKDOOH[HUFLVHWKHSRZHULQVXESDUDJUDSK
 VRDVWRVHFXUHWKDWu
D DW OHDVW WZR PHPEHUV KDYH D VHYHQ \HDU JHQHUDO
TXDOLILFDWLRQZLWKLQWKHPHDQLQJRIVHFWLRQRIWKH&RXUWV
DQG/HJDO6HUYLFHV$FWDQG
E VRIDUDVUHDVRQDEO\SUDFWLFDEOHDWOHDVWRQHPHPEHUKDV
NQRZOHGJH RI WKH LQWHUHVWV RI SHUVRQV LQ :DOHV DQG KDV
EHHQDSSRLQWHGIROORZLQJFRQVXOWDWLRQZLWKWKH1DWLRQDO
$VVHPEO\IRU:DOHV







7HUPVRIDSSRLQWPHQWDQGUHPXQHUDWLRQ


7KHFKDLUPDQDQGRWKHUPHPEHUVVKDOOKROGDQGYDFDWHRIILFHDV
VXFK LQ DFFRUGDQFH ZLWK WKH WHUPV RI WKHLU UHVSHFWLYH
DSSRLQWPHQWV



 $QDSSRLQWPHQWRIDSHUVRQWRKROGRIILFHDVFKDLUPDQRURQHRI
WKH RWKHU PHPEHUV RI WKH &RPPLVVLRQ VKDOO EH IRU D WHUP QRW
H[FHHGLQJILYH\HDUV
 $SHUVRQKROGLQJRIILFHDVFKDLUPDQRURWKHUPHPEHUu
D PD\ UHVLJQ WKDW RIILFH E\ JLYLQJ QRWLFH LQ ZULWLQJ WR WKH
6HFUHWDU\RI6WDWHDQG
E PD\EHUHPRYHGIURPRIILFHE\WKH6HFUHWDU\RI6WDWHRQ
WKHJURXQGRILQFDSDFLW\RUPLVEHKDYLRXU
 7KH 6HFUHWDU\ RI 6WDWH VKDOO FRQVXOW WKH 1DWLRQDO $VVHPEO\ IRU
:DOHVEHIRUHUHPRYLQJDSHUVRQDSSRLQWHGIROORZLQJFRQVXOWDWLRQ
ZLWKLW
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&KDULWLHV%LOO
6FKHGXOHu7KH&KDULW\&RPPLVVLRQ

 $SUHYLRXVDSSRLQWPHQWDVFKDLUPDQRURWKHUPHPEHUGRHVQRW
DIIHFWDSHUVRQpVHOLJLELOLW\IRUDSSRLQWPHQWWRHLWKHURIILFH


 7KH&RPPLVVLRQVKDOOSD\WRLWVFKDLUPDQDQGLWVRWKHUPHPEHUV
VXFK UHPXQHUDWLRQ DQG VXFK RWKHU DOORZDQFHV DV PD\ EH
GHWHUPLQHGE\WKH6HFUHWDU\RI6WDWH
 7KH &RPPLVVLRQ VKDOO LI UHTXLUHG WR GR VR E\ WKH 6HFUHWDU\ RI
6WDWHu
D SD\ VXFK SHQVLRQ DOORZDQFHV RU JUDWXLWLHV DV PD\ EH
GHWHUPLQHGE\WKH6HFUHWDU\RI6WDWHWRRULQUHVSHFWRID
SHUVRQZKRLVRUKDVEHHQWKHFKDLUPDQRUDPHPEHURIWKH
&RPPLVVLRQRU
E PDNH VXFK SD\PHQWV DV PD\ EH VR GHWHUPLQHG WRZDUGV
SURYLVLRQ IRU WKH SD\PHQW RI D SHQVLRQ DOORZDQFHV RU
JUDWXLWLHVWRRULQUHVSHFWRIVXFKDSHUVRQ
 ,I WKH 6HFUHWDU\ RI 6WDWH GHWHUPLQHV WKDW WKHUH DUH VSHFLDO
FLUFXPVWDQFHV ZKLFK PDNH LW ULJKW IRU D SHUVRQ FHDVLQJ WR KROG
RIILFHDVFKDLUPDQRURWKHUPHPEHURIWKH&RPPLVVLRQWRUHFHLYH
FRPSHQVDWLRQWKH&RPPLVVLRQVKDOOSD\WRKLPDVXPE\ZD\RI
FRPSHQVDWLRQ RI VXFK DPRXQW DV PD\ EH GHWHUPLQHG E\ WKH
6HFUHWDU\RI6WDWH









6WDII


 7KH&RPPLVVLRQu
D VKDOODSSRLQWDFKLHIH[HFXWLYHDQG
E PD\DSSRLQWVXFKRWKHUVWDIIDVLWPD\GHWHUPLQH
 7KHDSSRLQWPHQWRIDFKLHIH[HFXWLYHUHTXLUHVWKHDSSURYDORIWKH
0LQLVWHUIRUWKH&LYLO6HUYLFHDVWRWKHFKLHIH[HFXWLYHpVWHUPVDQG
FRQGLWLRQVRIVHUYLFH



 7KH DSSRLQWPHQW RI RWKHU VWDII UHTXLUHV WKH DSSURYDO RI WKDW
0LQLVWHUDVWRWKHLUQXPEHUVDQGWHUPVDQGFRQGLWLRQVRIVHUYLFH


&RPPLWWHHV


 7KH&RPPLVVLRQPD\HVWDEOLVKFRPPLWWHHVDQGDQ\FRPPLWWHHRI
WKH&RPPLVVLRQPD\HVWDEOLVKVXEFRPPLWWHHV
 7KH PHPEHUV RI D FRPPLWWHH RI WKH &RPPLVVLRQ PD\ LQFOXGH
SHUVRQV ZKR DUH QRW PHPEHUV RI WKH &RPPLVVLRQ DQG WKH
PHPEHUV RI D VXEFRPPLWWHH PD\ LQFOXGH SHUVRQV ZKR DUH QRW
PHPEHUVRIWKHFRPPLWWHHRURIWKH&RPPLVVLRQ 



3URFHGXUHHWF


 7KH &RPPLVVLRQ PD\ UHJXODWH LWV RZQ SURFHGXUH LQFOXGLQJ
TXRUXP 
 7KHYDOLGLW\RIDQ\WKLQJGRQHE\WKH&RPPLVVLRQLVQRWDIIHFWHG
E\DYDFDQF\DPRQJLWVPHPEHUVRUE\DGHIHFWLQWKHDSSRLQWPHQW
RIDPHPEHU
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&KDULWLHV%LOO
6FKHGXOHu7KH&KDULW\&RPPLVVLRQ

3HUIRUPDQFHRIIXQFWLRQV


$Q\WKLQJDXWKRULVHGRUUHTXLUHGWREHGRQHE\WKH&RPPLVVLRQ
PD\EHGRQHE\u
D DQ\PHPEHURUPHPEHURIVWDIIRIWKH&RPPLVVLRQZKRLV
DXWKRULVHGIRUWKDWSXUSRVHE\WKH&RPPLVVLRQZKHWKHU
JHQHUDOO\RUVSHFLDOO\
E DQ\ FRPPLWWHH RI WKH &RPPLVVLRQ ZKLFK KDV EHHQ VR
DXWKRULVHG



(YLGHQFH


7KH'RFXPHQWDU\(YLGHQFH$FWVKDOOKDYHHIIHFWDVLIu
D WKH&RPPLVVLRQ ZHUH PHQWLRQHGLQ WKHILUVW 6FKHGXOHWR
WKDW$FW
E DQ\ PHPEHU RU PHPEHU RI VWDII RI WKH &RPPLVVLRQ
DXWKRULVHG WR DFW RQ EHKDOI RI WKH &RPPLVVLRQ ZHUH
VSHFLILHG LQ WKH VHFRQG FROXPQ RI WKDW 6FKHGXOH LQ
FRQQHFWLRQZLWKWKH&RPPLVVLRQDQG
F WKH UHJXODWLRQV UHIHUUHG WR LQ WKDW $FW LQFOXGHG DQ\
GRFXPHQW LVVXHG E\ RU XQGHU WKH DXWKRULW\ RI WKH
&RPPLVVLRQ





$QQXDOUHSRUW




 $V VRRQ DV SUDFWLFDEOH DIWHU WKH HQG RI HDFK ILQDQFLDO \HDU WKH
&RPPLVVLRQVKDOOPDNHDUHSRUWWRWKH6HFUHWDU\RI6WDWHRQu
D WKHGLVFKDUJHRILWVIXQFWLRQV
E WKHH[WHQWWRZKLFKLQLWVRSLQLRQLWVUHJXODWRU\REMHFWLYHV
VHHVHFWLRQ%RIWKLV$FW KDYHEHHQPHWDQG
F WKHPDQDJHPHQWRILWVDIIDLUV
GXULQJWKDW\HDU
 7KH&RPPLVVLRQVKDOOu
D OD\DFRS\RIHDFKVXFKUHSRUWEHIRUH3DUOLDPHQWDQG
E DUUDQJHIRULWWREHSXEOLVKHG
 ,QVXESDUDJUDSK  DERYHqILQDQFLDO\HDUrPHDQVu
D WKH SHULRG EHJLQQLQJ ZLWK WKH GDWH RQ ZKLFK WKH
&RPPLVVLRQLVHVWDEOLVKHGDQGHQGLQJZLWKWKHQH[WVW
0DUFKIROORZLQJWKDWGDWHDQG
E HDFK VXFFHVVLYH SHULRG RI  PRQWKV HQGLQJ ZLWK VW
0DUFK







$QQXDOSXEOLFPHHWLQJ


 7KH &RPPLVVLRQ VKDOO KROG D SXEOLF PHHWLQJ qWKH DQQXDO
PHHWLQJr IRUWKHSXUSRVHRIHQDEOLQJDUHSRUWXQGHUSDUDJUDSK
DERYHWREHFRQVLGHUHG
 7KH DQQXDO PHHWLQJ VKDOO EH KHOG ZLWKLQ WKH SHULRG RI WKUHH
PRQWKVEHJLQQLQJZLWKWKHGD\RQZKLFKWKHUHSRUWLVPDGHWRWKH
6HFUHWDU\RI6WDWH
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&KDULWLHV%LOO
6FKHGXOHu7KH&KDULW\&RPPLVVLRQ

 7KH &RPPLVVLRQ VKDOO RUJDQLVH WKH DQQXDO PHHWLQJ VR DV WR
DOORZu
D DJHQHUDOGLVFXVVLRQRIWKHFRQWHQWVRIWKHUHSRUWZKLFKLV
EHLQJFRQVLGHUHGDQG
E DUHDVRQDEOHRSSRUWXQLW\IRUWKRVHDWWHQGLQJWKHPHHWLQJ
WR SXW TXHVWLRQV WR WKH &RPPLVVLRQ DERXW WKH ZD\ LQ
ZKLFK LW GLVFKDUJHG RU IDLOHG WR GLVFKDUJH LWV IXQFWLRQV
GXULQJWKHSHULRGWRZKLFKWKHUHSRUWUHODWHV
 %XWVXEMHFWWRVXESDUDJUDSK  DERYHWKHDQQXDOPHHWLQJLVWREH
RUJDQLVHG DQG FRQGXFWHG LQ VXFK D ZD\ DV WKH &RPPLVVLRQ
FRQVLGHUVDSSURSULDWH





 7KH &RPPLVVLRQ VKDOO JLYH UHDVRQDEOH QRWLFH RI WKH DQQXDO
PHHWLQJ
 7KDWQRWLFHVKDOOu
D JLYHGHWDLOVRIWKHWLPHDQGSODFHDWZKLFKWKHPHHWLQJLVWR
EHKHOG
E VHWRXWWKHSURSRVHGDJHQGDIRUWKHPHHWLQJ
F LQGLFDWHWKHSURSRVHGGXUDWLRQRIWKHPHHWLQJ
G JLYH GHWDLOV RI WKH &RPPLVVLRQpV DUUDQJHPHQWV IRU
HQDEOLQJSHUVRQVWRDWWHQGDQG
H EHSXEOLVKHGE\WKH&RPPLVVLRQLQWKHZD\DSSHDULQJWR
LWWREHPRVWVXLWDEOHIRUEULQJLQJWKHQRWLFHWRWKHDWWHQWLRQ
RIWKHSXEOLF
 ,I WKH &RPPLVVLRQ SURSRVHV WR DOWHU DQ\ RI WKH DUUDQJHPHQWV
ZKLFK KDYH EHHQ LQFOXGHG LQ WKH QRWLFH JLYHQ XQGHU VXE
SDUDJUDSK  DERYHLWVKDOOu
D JLYHUHDVRQDEOHQRWLFHRIWKHDOWHUDWLRQDQG
E SXEOLVK WKH QRWLFH LQ WKH ZD\ DSSHDULQJ WR LW WR EH EHVW
FDOFXODWHGWREULQJLWWRWKHDWWHQWLRQRIWKHSXEOLFr
3DUOLDPHQWDU\&RPPLVVLRQHU$FW F










,Q 6FKHGXOH  WR WKH 3DUOLDPHQWDU\ &RPPLVVLRQHU $FW  GHSDUWPHQWV
DQG DXWKRULWLHV VXEMHFW WR LQYHVWLJDWLRQ  IRU q&KDULW\ &RPPLVVLRQr
VXEVWLWXWHq&KDULW\&RPPLVVLRQIRU(QJODQGDQG:DOHVr

+RXVHRI&RPPRQV'LVTXDOLILFDWLRQ$FW F


,Q3DUWRI6FKHGXOHWRWKH+RXVHRI&RPPRQV'LVTXDOLILFDWLRQ$FW
ERGLHV RI ZKLFK DOO PHPEHUV DUH GLVTXDOLILHG  LQVHUW DW WKH DSSURSULDWH
SODFHu



q7KH&KDULW\&RPPLVVLRQIRU(QJODQGDQG:DOHVr
1RUWKHUQ,UHODQG$VVHPEO\'LVTXDOLILFDWLRQ$FW F


,Q3DUWRI6FKHGXOHWRWKH1RUWKHUQ,UHODQG$VVHPEO\'LVTXDOLILFDWLRQ
$FW  ERGLHV RI ZKLFK DOO PHPEHUV DUH GLVTXDOLILHG  LQVHUW DW WKH
DSSURSULDWHSODFHu
q7KH&KDULW\&RPPLVVLRQIRU(QJODQGDQG:DOHVr

69





&KDULWLHV%LOO
6FKHGXOHu(VWDEOLVKPHQWRIWKH&KDULW\&RPPLVVLRQ6XSSOHPHQWDU\

6&+('8/(

6HFWLRQ

(67$%/,6+0(172)7+(&+$5,7<&200,66,216833/(0(17$5<


,QWKLV6FKHGXOHu
qFRPPHQFHPHQWrPHDQVWKHFRPLQJLQWRIRUFHRIVHFWLRQDQG
qWKH &RPPLVVLRQr PHDQV WKH &KDULW\ &RPPLVVLRQ IRU (QJODQG DQG
:DOHV



$SSRLQWPHQWVWR&RPPLVVLRQ


 7KHSHUVRQZKRLPPHGLDWHO\EHIRUHFRPPHQFHPHQWZDVWKH&KLHI&KDULW\
&RPPLVVLRQHUIRU(QJODQGDQG:DOHVLVRQFRPPHQFHPHQWWREHFRPHWKH
FKDLUPDQ RI WKH &RPPLVVLRQ DV LI GXO\ DSSRLQWHG XQGHU SDUDJUDSK  RI
6FKHGXOH$WRWKH$FW



 $Q\RWKHUSHUVRQZKRLPPHGLDWHO\EHIRUHFRPPHQFHPHQWZDVD&KDULW\
&RPPLVVLRQHU IRU (QJODQG DQG :DOHV LV RQ FRPPHQFHPHQW WR EHFRPH D
PHPEHURIWKH&RPPLVVLRQDVLIGXO\DSSRLQWHGXQGHUWKDWSDUDJUDSK
 $ SHUVRQ ZKR EHFRPHV D PHPEHU RI WKH &RPPLVVLRQ E\ YLUWXH RI WKLV
SDUDJUDSKLVWRFRQWLQXHWREHGHHPHGWREHHPSOR\HGLQWKHFLYLOVHUYLFHRI
WKH&URZQDQGVKDOOFRQWLQXHWRKROGRIILFHRQWKHVDPHWHUPV EXWVXEMHFW
WRDQ\QHFHVVDU\PRGLILFDWLRQV 
 $FFRUGLQJO\u
D SDUDJUDSKVDQGRI6FKHGXOH$WRWKH$FWDQG
E SDUDJUDSKVDQGRI6FKHGXOHWRWKLV$FW
VKDOOQRWDSSO\LQUHODWLRQWRVXFKDSHUVRQ





(IIHFWRIWUDQVIHUVXQGHUVHFWLRQ


 $Q\WKLQJZKLFKu
D KDVEHHQGRQHE\RULQUHODWLRQWRWKH&RPPLVVLRQHUVDQG
E LVLQHIIHFWLPPHGLDWHO\EHIRUHFRPPHQFHPHQW
LVWREHWUHDWHGDVLIGRQHE\RULQUHODWLRQWRWKH&RPPLVVLRQ
 $Q\WKLQJ LQFOXGLQJOHJDOSURFHHGLQJV ZKLFKu
D UHODWHVWRDQ\WKLQJWUDQVIHUUHGE\VHFWLRQ  DQG
E LVLQWKHSURFHVVRIEHLQJGRQHE\RULQUHODWLRQWRWKH&RPPLVVLRQHUV
PD\EHFRQWLQXHGE\RULQUHODWLRQWRWKH&RPPLVVLRQ





 %XWQRWKLQJLQVHFWLRQRUWKLVSDUDJUDSKDIIHFWVWKHYDOLGLW\RIDQ\WKLQJ
GRQHE\RULQUHODWLRQWRWKH&RPPLVVLRQHUV
 ,QWKLVSDUDJUDSKqWKH&RPPLVVLRQHUVrPHDQVWKH&KDULW\&RPPLVVLRQHUV
IRU(QJODQGDQG:DOHV DQGLQFOXGHVDQ\SHUVRQDFWLQJIRUWKHPE\YLUWXH
RISDUDJUDSK  RI6FKHGXOHWRWKH$FW 



)LUVWDQQXDOUHSRUWRI&KDULW\&RPPLVVLRQ


 7KLVSDUDJUDSKDSSOLHVLIWKHUHLVDSHULRGRIRQHRUPRUHGD\VZKLFKu
D EHJDQRQWKHGD\DIWHUWKHHQGRIWKHODVW\HDUIRUZKLFKWKH&KDULW\
&RPPLVVLRQHUVIRU(QJODQGDQG:DOHVPDGHDUHSRUWXQGHUVHFWLRQ
  RIWKH$FWDQG
E HQGHGRQWKHGD\EHIRUHFRPPHQFHPHQW
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&KDULWLHV%LOO
6FKHGXOHu(VWDEOLVKPHQWRIWKH&KDULW\&RPPLVVLRQ6XSSOHPHQWDU\



 7KHILUVWUHSRUWPDGHE\WKH&RPPLVVLRQXQGHUSDUDJUDSKRI6FKHGXOH
$WRWKH $FWVKDOODOVR EHDUHSRUW RQ WKHRSHUDWLRQVRI WKH&KDULW\
&RPPLVVLRQHUVIRU(QJODQGDQG:DOHVGXULQJWKHSHULRGPHQWLRQHGLQVXE
SDUDJUDSK  

6&+('8/(

6HFWLRQ



7+(&+$5,7<$33($/75,%81$/


$IWHU 6FKHGXOH $ WR WKH  $FW LQVHUWHG E\ 6FKHGXOH  WR WKLV $FW
LQVHUWu
q6&+('8/(%

6HFWLRQ$

7+(&+$5,7<$33($/75,%81$/



0HPEHUVKLS


 7KH7ULEXQDOVKDOOFRQVLVWRIWKH3UHVLGHQWDQGLWVRWKHUPHPEHUV
LIDQ\ 
 7KH/RUG&KDQFHOORUVKDOODSSRLQWDSHUVRQWREH3UHVLGHQWRIWKH
7ULEXQDODQGPD\DSSRLQWu
D OHJDOPHPEHUVRIWKH7ULEXQDODQG
E RUGLQDU\PHPEHUVRIWKH7ULEXQDO
 $SHUVRQPD\EHDSSRLQWHGDVWKH3UHVLGHQWRUDOHJDOPHPEHURI
WKH 7ULEXQDO RQO\ LI KH KDV D D VHYHQ \HDU JHQHUDO TXDOLILFDWLRQ
ZLWKLQWKHPHDQLQJRIVHFWLRQRIWKH&RXUWVDQG/HJDO6HUYLFHV
$FW





 $ SHUVRQ PD\ EH DSSRLQWHG DV DQ RUGLQDU\ PHPEHU RI WKH
7ULEXQDO RQO\ LI KH DSSHDUV WR WKH /RUG &KDQFHOORU WR KDYH
DSSURSULDWHNQRZOHGJHRUH[SHULHQFHUHODWLQJWRFKDULWLHV


'HSXW\3UHVLGHQW


 7KH /RUG &KDQFHOORU PD\ DSSRLQW D OHJDO PHPEHU DV GHSXW\
3UHVLGHQWRIWKH7ULEXQDO
 7KHGHSXW\3UHVLGHQWu
D PD\ DFW IRU WKH 3UHVLGHQW ZKHQ KH LV XQDEOH WR DFW RU
XQDYDLODEOHDQG
E VKDOO SHUIRUP VXFK RWKHU IXQFWLRQV DV WKH 3UHVLGHQW PD\
GHOHJDWHRUDVVLJQWRKLP



7HUPVRIDSSRLQWPHQWDQGUHPXQHUDWLRQ


 7KHPHPEHUVRIWKH7ULEXQDOVKDOOKROGDQGYDFDWHRIILFHDVVXFK
LQDFFRUGDQFHZLWKWKHWHUPVRIWKHLUUHVSHFWLYHDSSRLQWPHQWV
 $SHUVRQKROGLQJRIILFHDVDPHPEHURIWKH7ULEXQDOu
D PD\ UHVLJQ WKDW RIILFH E\ JLYLQJ QRWLFH LQ ZULWLQJ WR WKH
/RUG&KDQFHOORUDQG
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&KDULWLHV%LOO
6FKHGXOHu7KH&KDULW\$SSHDO7ULEXQDO

E


PD\EHUHPRYHGIURPRIILFHE\WKH/RUG&KDQFHOORURQWKH
JURXQGRILQFDSDFLW\RUPLVEHKDYLRXU

 7KH/RUG&KDQFHOORUPD\SD\WRWKHPHPEHUVRIWKH7ULEXQDOVXFK
UHPXQHUDWLRQDQGVXFKRWKHUDOORZDQFHVDVKHPD\GHWHUPLQH
 7KH/RUG&KDQFHOORUPD\u
D SD\ VXFK SHQVLRQ DOORZDQFHV RU JUDWXLWLHV DV KH PD\
GHWHUPLQHWRRULQUHVSHFWRIDSHUVRQZKRLVRUKDVEHHQD
PHPEHURIWKH7ULEXQDORU
E PDNH VXFK SD\PHQWV DV KH PD\ GHWHUPLQH WRZDUGV
SURYLVLRQ IRU WKH SD\PHQW RI D SHQVLRQ DOORZDQFHV RU
JUDWXLWLHVWRRULQUHVSHFWRIVXFKDSHUVRQ
 ,I WKH /RUG &KDQFHOORU GHWHUPLQHV WKDW WKHUH DUH VSHFLDO
FLUFXPVWDQFHV ZKLFK PDNH LW ULJKW IRU D SHUVRQ FHDVLQJ WR KROG
RIILFHDVDPHPEHURIWKH7ULEXQDOWRUHFHLYHFRPSHQVDWLRQWKH
/RUG&KDQFHOORUPD\SD\WRKLPDVXPE\ZD\RIFRPSHQVDWLRQ
RIVXFKDPRXQWDVPD\EHGHWHUPLQHGE\WKH/RUG&KDQFHOORU







6WDIIDQGIDFLOLWLHV


7KH/RUG&KDQFHOORUPD\PDNHVWDIIDQGIDFLOLWLHVDYDLODEOHWRWKH
7ULEXQDO


3DQHOV


 7KHIXQFWLRQVRIWKH7ULEXQDOVKDOOEHH[HUFLVHGE\SDQHOVRIWKH
7ULEXQDO
 3DQHOVRIWKH7ULEXQDOVKDOOVLWDWVXFKWLPHVDQGLQVXFKSODFHVDV
WKH3UHVLGHQWPD\GLUHFW
 %HIRUH JLYLQJ D GLUHFWLRQ XQGHU VXESDUDJUDSK   DERYH WKH
3UHVLGHQWVKDOOFRQVXOWWKH/RUG&KDQFHOORU



 0RUHWKDQRQHSDQHOPD\VLWDWDWLPH


 7KH3UHVLGHQWVKDOOPDNHDUUDQJHPHQWVIRUGHWHUPLQLQJZKLFKRI
WKH PHPEHUV RI WKH 7ULEXQDO DUH WR FRQVWLWXWH D SDQHO RI WKH
7ULEXQDOLQUHODWLRQWRWKHH[HUFLVHRIDQ\IXQFWLRQ
 7KRVH DUUDQJHPHQWV VKDOO LQ SDUWLFXODU HQVXUH WKDW HDFK SDQHO
FRQVLVWVRIu
D WKH3UHVLGHQW
E DOHJDOPHPEHU
F WKH3UHVLGHQWVLWWLQJZLWKWZRRWKHUPHPEHUV
G DOHJDOPHPEHUVLWWLQJZLWKWZRRWKHUPHPEHUV
H ZLWK WKH FRQVHQW RI WKH SDUWLHV WR WKH SURFHHGLQJV WKH
3UHVLGHQWVLWWLQJZLWKRQHRWKHUPHPEHURU
I ZLWKWKHFRQVHQWRIWKHSDUWLHVWRWKHSURFHHGLQJVDOHJDO
PHPEHUVLWWLQJZLWKRQHRWKHUPHPEHU
DQGUHIHUHQFHVLQSDUDJUDSKV G DQG I WRRWKHUPHPEHUVGRQRW
LQFOXGHWKH3UHVLGHQW 
 7KH 3UHVLGHQW VKDOO SXEOLVK DUUDQJHPHQWV PDGH XQGHU WKLV
SDUDJUDSK
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&KDULWLHV%LOO
6FKHGXOHu7KH&KDULW\$SSHDO7ULEXQDO

3UDFWLFHDQGSURFHGXUH


 'HFLVLRQVRIWKH7ULEXQDOPD\EHWDNHQE\PDMRULW\YRWH
 :KHUHSDUDJUDSK  H DSSOLHVWKH3UHVLGHQWVKDOOKDYHDFDVWLQJ
YRWH
 :KHUHSDUDJUDSK  I DSSOLHVDQGWKHSDQHOFRQVLVWVRIDOHJDO
PHPEHUDQGDQRUGLQDU\PHPEHUWKHOHJDOPHPEHUVKDOOKDYHD
FDVWLQJYRWH
 7KH3UHVLGHQWVKDOOPDNHDQGSXEOLVKDUUDQJHPHQWVDVWRZKRLV
WR KDYH D FDVWLQJ YRWH ZKHUH SDUDJUDSK   I  DSSOLHV DQG WKH
SDQHOFRQVLVWVRIWZROHJDOPHPEHUV








7KH3UHVLGHQWPD\VXEMHFWWRUXOHVXQGHUVHFWLRQ%RIWKLV$FW
JLYHGLUHFWLRQVDERXWWKHSUDFWLFHDQGSURFHGXUHRIWKH7ULEXQDOr

,Q 3DUW  RI 6FKHGXOH  WR WKH 7ULEXQDOV DQG ,QTXLULHV $FW  F 
WULEXQDOV XQGHU JHQHUDO VXSHUYLVLRQ RI &RXQFLO  EHIRUH SDUDJUDSK 
LQVHUWu
q&KDULWLHV



$ 7KH &KDULW\ $SSHDO 7ULEXQDO
FRQVWLWXWHG XQGHU VHFWLRQ $ RI
DQG 6FKHGXOH % WR WKH &KDULWLHV
$FWr

6&+('8/(

6HFWLRQ



$33($/672&+$5,7<$33($/75,%81$/



7KH$FWLVDPHQGHGDVIROORZV
 6HFWLRQ FODLPVDQGREMHFWLRQVWRUHJLVWUDWLRQ LVDPHQGHGDVIROORZV
 )RUVXEVHFWLRQ  VXEVWLWXWHu
q

7KHSHUVRQVPHQWLRQHGLQVXEVHFWLRQ $ EHORZPD\DSSHDOWRWKH
7ULEXQDODJDLQVWDGHFLVLRQu
D WR HQWHU RU QRW WR HQWHU DQ LQVWLWXWLRQ LQ WKH UHJLVWHU RI
FKDULWLHVRU
E WRUHPRYHRUQRWWRUHPRYHDQLQVWLWXWLRQIURPWKHUHJLVWHU



$

7KHSHUVRQVPHQWLRQHGLQWKLVVXEVHFWLRQDUHu
D WKH$WWRUQH\*HQHUDO
E WKHLQVWLWXWLRQ
F WKHSHUVRQVZKRDUHRUFODLPWREHWKHFKDULW\WUXVWHHVRIWKH
LQVWLWXWLRQ
G DQ\SHUVRQQRWPHQWLRQHGLQSDUDJUDSK D  E RU F DERYH
ZKRLVRUPD\EHDIIHFWHGE\WKHGHFLVLRQ



%

7KH7ULEXQDOPD\u
D GLVPLVVWKHDSSHDORU
E TXDVKWKHGHFLVLRQ
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&KDULWLHV%LOO
6FKHGXOHu$SSHDOVWR&KDULW\$SSHDO7ULEXQDO

&

,IWKH7ULEXQDOTXDVKHVWKHGHFLVLRQLWPD\LQDGGLWLRQu
D UHPLWWKHPDWWHUWRWKH&RPPLVVLRQ HLWKHUJHQHUDOO\RUIRU
GHWHUPLQDWLRQ LQ DFFRUGDQFH ZLWK D ILQGLQJ PDGH RU
GLUHFWLRQJLYHQE\WKH7ULEXQDO RU
E GLUHFWWKH&RPPLVVLRQWRUHFWLI\WKHUHJLVWHUr



 ,QVXEVHFWLRQ  IRUq+LJK&RXUWrVXEVWLWXWHq7ULEXQDOr
 ,QVXEVHFWLRQ  RPLWqZKHWKHUJLYHQRQVXFKDQDSSHDORUQRWr


,Q VHFWLRQ  SRZHU RI &RPPLVVLRQ WR UHTXLUH FKDQJH RI FKDULW\pV QDPH 
DIWHUVXEVHFWLRQ  LQVHUWu
q $

%



$Q\RIWKHIROORZLQJPD\DSSHDOWRWKH7ULEXQDODJDLQVWDGLUHFWLRQ
JLYHQXQGHUWKLVVHFWLRQu
D WKH$WWRUQH\*HQHUDO
E WKHFKDULW\
F WKHFKDULW\WUXVWHHVRIWKHFKDULW\
G DQ\SHUVRQQRWPHQWLRQHGLQSDUDJUDSK D  E RU F DERYH
ZKRLVRUPD\EHDIIHFWHGE\WKHGLUHFWLRQ
7KH7ULEXQDOPD\u
D GLVPLVVWKHDSSHDO
E TXDVKWKHGLUHFWLRQRU
F VXEVWLWXWH IRU WKH GLUHFWLRQ DQRWKHU GLUHFWLRQ RI D NLQG WKDW
WKH&RPPLVVLRQFRXOGKDYHJLYHQr







$IWHUVHFWLRQLQVHUWu
q$ $SSHDOVDJDLQVWGHFLVLRQVWRLQVWLWXWHLQTXLULHV


6XEVHFWLRQ  DSSOLHVLQUHODWLRQWRDQ\LQVWLWXWLRQu
D ZKLFK LV RU PD\ EH DIIHFWHG E\ DQ LQTXLU\ ZLWK UHJDUG WR
FKDULWLHVLQVWLWXWHGXQGHUVHFWLRQDERYH
E ZLWKUHJDUGWRZKLFKDQLQTXLU\KDVEHHQVRLQVWLWXWHGRU
F ZKLFKLVDPHPEHURIDFODVVRIFKDULWLHVZLWKUHJDUGWRZKLFK
DQLQTXLU\KDVEHHQVRLQVWLWXWHG



$Q\RIWKHIROORZLQJPD\DSSHDOWRWKH7ULEXQDODJDLQVWWKHGHFLVLRQ
WRLQVWLWXWHWKHLQTXLU\u
D WKH$WWRUQH\*HQHUDO
E WKHLQVWLWXWLRQ
F DQ\ SHUVRQ ZKR KDV FRQWURO RU PDQDJHPHQW RI WKH
LQVWLWXWLRQ



$QDSSHDOPD\EHEURXJKWXQGHUVXEVHFWLRQ  DERYHRQO\RQWKH
JURXQGWKDWWKHLQVWLWXWLRQLVQRWDFKDULW\



,I WKH 7ULEXQDO GHWHUPLQHV WKDW WKH LQVWLWXWLRQ LV D FKDULW\ LW VKDOO
GLVPLVVWKHDSSHDO



,I WKH 7ULEXQDO GHWHUPLQHV WKDW WKH LQVWLWXWLRQ LV QRW D FKDULW\ LW
VKDOOu
D GLUHFWWKH&RPPLVVLRQWRHQGWKHLQTXLU\RU
E GLUHFWWKDWWKHLQTXLU\LVQRWWRFRQVLGHUWKHLQVWLWXWLRQr
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&KDULWLHV%LOO
6FKHGXOHu$SSHDOVWR&KDULW\$SSHDO7ULEXQDO



,QVHFWLRQ FRQFXUUHQWMXULVGLFWLRQRI&RPPLVVLRQDQG+LJK&RXUW RPLW
VXEVHFWLRQV  WR  



,QVHFWLRQ SRZHURI&RPPLVVLRQWRDFWIRUSURWHFWLRQRIFKDULWLHV RPLW
VXEVHFWLRQV  WR  



$IWHUVHFWLRQ% LQVHUWHGE\VHFWLRQ LQVHUWu



q& $SSHDOVDJDLQVWRUGHUVPDGHXQGHUVHFWLRQVWR%










$Q DSSHDO DJDLQVW DQ RUGHU PDGH E\ YLUWXH RI VHFWLRQ    DERYH
PD\EHPDGHWRWKH7ULEXQDOu
D E\WKH$WWRUQH\*HQHUDO
E LQDVHFWLRQ  D FDVHE\WKHFKDULW\RULWVFKDULW\WUXVWHHV
F LQ D VHFWLRQ   E  FDVH E\ DQ\ SHUVRQ GLVFKDUJHG RU
UHPRYHGE\WKHRUGHU
G E\ DQ\ SHUVRQ QRW PHQWLRQHG LQ SDUDJUDSK D  E  RU F
DERYHZKRLVRUPD\EHDIIHFWHGE\WKHRUGHU
$Q DSSHDO DJDLQVW DQ RUGHU PDGH XQGHU VXEVHFWLRQ   RU   RI
VHFWLRQDERYHPD\EHPDGHWRWKH7ULEXQDOu
D E\WKH$WWRUQH\*HQHUDO
E E\WKHFKDULW\RULWVFKDULW\WUXVWHHV
F LQ D VHFWLRQ   L  FDVH E\ DQ\ SHUVRQ VXVSHQGHG E\ WKH
RUGHU
G LQDVHFWLRQ  L FDVHE\DQ\SHUVRQUHPRYHGE\WKHRUGHU
H E\DQ\SHUVRQQRWPHQWLRQHGLQSDUDJUDSK D  E  F RU G
DERYHZKRLVRUPD\EHDIIHFWHGE\WKHRUGHU
$QDSSHDODJDLQVWDQRUGHUPDGHXQGHUVHFWLRQ  DERYHPD\EH
PDGHWRWKH7ULEXQDOE\u
D WKH$WWRUQH\*HQHUDO
E DQ\FKDULW\WUXVWHHUHPRYHGE\WKHRUGHU
F WKHFKDULW\RIZKLFKKHZDVDFKDULW\WUXVWHH
G WKHUHPDLQLQJFKDULW\WUXVWHHVRIWKDWFKDULW\
H DQ\ SHUVRQ QRW PHQWLRQHG LQ SDUDJUDSK D  E  F  RU G
DERYHZKRLVRUPD\EHDIIHFWHGE\WKHRUGHU
$QDSSHDODJDLQVWDQRUGHUPDGHXQGHUVHFWLRQ  DERYHPD\EH
PDGHWRWKH7ULEXQDOE\u
D WKH$WWRUQH\*HQHUDO
E WKH FKDULW\ LQ UHVSHFW RI ZKLFK WKH FKDULW\ WUXVWHH ZDV
DSSRLQWHG
F WKHFKDULW\WUXVWHHVRIWKHFKDULW\
G DQ\SHUVRQQRWPHQWLRQHGLQSDUDJUDSK D  E RU F DERYH
ZKRLVRUPD\EHDIIHFWHGE\WKHRUGHU
$QDSSHDODJDLQVWDQRUGHUPDGHXQGHUVHFWLRQ$  DERYHPD\EH
PDGHWRWKH7ULEXQDOu
D E\WKH$WWRUQH\*HQHUDO
E E\WKHFKDULW\RULWVFKDULW\WUXVWHHV
F LQDVHFWLRQ$  E FDVHE\DQ\WUXVWHHIRUWKHFKDULW\ZKR
LVVXEMHFWWRWKHRUGHU
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&KDULWLHV%LOO
6FKHGXOHu$SSHDOVWR&KDULW\$SSHDO7ULEXQDO

G
H








$QDSSHDODJDLQVWDQRUGHUPDGHXQGHUVHFWLRQ%  DERYHPD\EH
PDGHWRWKH7ULEXQDOE\u
D WKH$WWRUQH\*HQHUDO
E DQ\SHUVRQZKRLVVXEMHFWWRWKHRUGHU
F DQ\SHUVRQQRWPHQWLRQHGLQSDUDJUDSK D RU E DERYHZKR
LVRUPD\EHDIIHFWHGE\WKHRUGHU
7KH7ULEXQDOPD\u
D GLVPLVVWKHDSSHDO
E TXDVKWKHRUGHULQZKROHRULQSDUW
F VXEVWLWXWHIRUDOORUSDUWRIWKHRUGHUDQRWKHURUGHURIDNLQG
WKDWWKH&RPPLVVLRQFRXOGKDYHPDGH
G DGG WR WKH RUGHU DQ RUGHU RI D NLQG WKDW WKH &RPPLVVLRQ
FRXOGKDYHPDGH
,I WKH 7ULEXQDO TXDVKHV WKH RUGHU LW PD\ UHPLW WKH PDWWHU WR WKH
&RPPLVVLRQ HLWKHU JHQHUDOO\ RU IRU GHWHUPLQDWLRQ LQ DFFRUGDQFH
ZLWKDILQGLQJPDGHRUGLUHFWLRQJLYHQE\WKH7ULEXQDO r









,QVHFWLRQ LQYHVWLJDWLRQRIDFFRXQWV DIWHUVXEVHFWLRQ  LQVHUWu
q $



LQDVHFWLRQ$  F FDVHE\DQ\RIILFHURUHPSOR\HHRIWKH
FKDULW\ZKRLVVXEMHFWWRWKHRUGHU
E\DQ\SHUVRQQRWPHQWLRQHGLQSDUDJUDSK D  E  F RU G
DERYHZKRLVRUPD\EHDIIHFWHGE\WKHRUGHU

$Q\ RI WKH IROORZLQJ PD\ DSSHDO WR WKH 7ULEXQDO DJDLQVW DQ RUGHU
XQGHUVXEVHFWLRQ  DERYHu
D WKH$WWRUQH\*HQHUDO
E WKHFRPSDQ\ZKLFKLVVXEMHFWWRWKHRUGHU
F WKHGLUHFWRUVRIWKHFRPSDQ\
G DQ\SHUVRQQRWPHQWLRQHGLQSDUDJUDSK D  E RU F DERYH
ZKRLVRUPD\EHDIIHFWHGE\WKHRUGHU

%

$QDSSHDOPD\EHEURXJKWXQGHUVXEVHFWLRQ $ DERYHRQO\RQWKH
JURXQGWKDWWKHFRPSDQ\LVQRWDFKDULW\

&

,I WKH 7ULEXQDO GHWHUPLQHV WKDW WKH FRPSDQ\ LV D FKDULW\ LW VKDOO
GLVPLVVWKHDSSHDO

'

,IWKH7ULEXQDOGHWHUPLQHVWKDWWKHFRPSDQ\LVQRWDFKDULW\LWVKDOO
TXDVKWKHRUGHUr

,QVHFWLRQ GLVTXDOLILFDWLRQIRUEHLQJWUXVWHHRIFKDULW\ DIWHUVXEVHFWLRQ
 LQVHUWu
q $

%

$Q\RIWKHIROORZLQJPD\DSSHDOWRWKH7ULEXQDODJDLQVWDGHFLVLRQ
XQGHU VXEVHFWLRQ   DERYH WR ZDLYH RU QRW WR ZDLYH D SHUVRQpV
GLVTXDOLILFDWLRQu
D WKH$WWRUQH\*HQHUDO
E WKHSHUVRQZKRDSSOLHGIRUWKHZDLYHU
F DQ\SHUVRQQRWPHQWLRQHGLQSDUDJUDSK D RU E DERYHZKR
LVRUPD\EHDIIHFWHGE\WKHGHFLVLRQ
7KH7ULEXQDOPD\u
D GLVPLVVWKHDSSHDO
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&KDULWLHV%LOO
6FKHGXOHu$SSHDOVWR&KDULW\$SSHDO7ULEXQDO

E
F
&





TXDVKWKHGHFLVLRQRU
VXEVWLWXWHIRUWKHGHFLVLRQDQRWKHUGHFLVLRQRIDNLQGWKDWWKH
&RPPLVVLRQFRXOGKDYHPDGH

,IWKH7ULEXQDOTXDVKHVWKHGHFLVLRQLWPD\UHPLWWKHPDWWHUWRWKH
&RPPLVVLRQ HLWKHU JHQHUDOO\ RU IRU GHWHUPLQDWLRQ LQ DFFRUGDQFH
ZLWKDILQGLQJPDGHRUGLUHFWLRQJLYHQE\WKH7ULEXQDO r



,QVHFWLRQ DFWLQJDVFKDULW\WUXVWHHZKLOHGLVTXDOLILHG DIWHUVXEVHFWLRQ
 DGGu
q

$Q\ RI WKH IROORZLQJ PD\ DSSHDO WR WKH 7ULEXQDO DJDLQVW DQ RUGHU
XQGHUVXEVHFWLRQ  DERYHu
D WKH$WWRUQH\*HQHUDO
E WKHSHUVRQVXEMHFWWRWKHRUGHU
F DQ\SHUVRQQRWPHQWLRQHGLQSDUDJUDSK D RU E DERYHZKR
LVRUPD\EHDIIHFWHGE\WKHRUGHU



7KH7ULEXQDOPD\u
D GLVPLVVWKHDSSHDO
E TXDVKWKHRUGHURU
F VXEVWLWXWH IRU WKH RUGHU DQRWKHU RUGHU RI D NLQG WKDW WKH
&RPPLVVLRQFRXOGKDYHPDGH





,I WKH 7ULEXQDO TXDVKHV WKH RUGHU LW PD\ UHPLW WKH PDWWHU WR WKH
&RPPLVVLRQ HLWKHU JHQHUDOO\ RU IRU GHWHUPLQDWLRQ LQ DFFRUGDQFH
ZLWKDILQGLQJPDGHRUGLUHFWLRQJLYHQE\WKH7ULEXQDO r





2PLWVHFWLRQ DSSHDOVIURP&RPPLVVLRQHUV 

6&+('8/(

6HFWLRQ

(;(037&+$5,7,(6,1&5($6('5(*8/$7,2181'(5$&7



3RZHUWRUHTXLUHFKDULW\pVQDPHWREHFKDQJHG


,QVHFWLRQRIWKH$FW SRZHURI&RPPLVVLRQWRUHTXLUHFKDULW\pVQDPH
WREHFKDQJHG RPLWVXEVHFWLRQ   H[FOXVLRQRIH[HPSWFKDULWLHV 

3RZHUWRLQVWLWXWHLQTXLULHV


,QVHFWLRQ  RIWKH$FW SRZHURI&RPPLVVLRQWRLQVWLWXWHLQTXLULHV
ZLWKUHJDUGWRFKDULWLHVEXWQRWLQUHODWLRQWRDQ\H[HPSWFKDULW\ DIWHUqDQ\
H[HPSWFKDULW\rLQVHUWqH[FHSWZKHUHWKLVKDVEHHQUHTXHVWHGE\LWVSULQFLSDO
UHJXODWRU ZLWKLQWKHPHDQLQJRIVHFWLRQRIWKH&KDULWLHV$FW r



3RZHUWRFDOOIRUGRFXPHQWVHWF


,QVHFWLRQRIWKH$FW SRZHURI&RPPLVVLRQWRFDOOIRUGRFXPHQWVDQG
VHDUFKUHFRUGV RPLWVXEVHFWLRQ   H[FOXVLRQRIGRFXPHQWVUHODWLQJRQO\WR
H[HPSWFKDULWLHV 
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&KDULWLHV%LOO
6FKHGXOHu([HPSWFKDULWLHVLQFUHDVHGUHJXODWLRQXQGHU$FW

&RQFXUUHQWMXULVGLFWLRQRI&RPPLVVLRQZLWK+LJK&RXUW


 6HFWLRQRIWKH$FW FRQFXUUHQWMXULVGLFWLRQRI&RPPLVVLRQZLWK+LJK
&RXUWIRUFHUWDLQSXUSRVHV LVDPHQGHGDVIROORZV
 ,QVXEVHFWLRQ  F  DSSOLFDWLRQIRU&RPPLVVLRQWRH[HUFLVHSRZHUVPD\EH
PDGHE\$WWRUQH\*HQHUDOH[FHSWLQFDVHRIH[HPSWFKDULW\ RPLWqLQWKHFDVH
RIDFKDULW\RWKHUWKDQDQH[HPSWFKDULW\r



 ,QVXEVHFWLRQ   MXULVGLFWLRQH[HUFLVDEOHLQFDVHRIFKDULW\ZKLFKLVQRWDQ
H[HPSW FKDULW\ DQG ZKRVH DQQXDO LQFRPH GRHV QRW H[FHHG   RPLW
qZKLFKLVQRWDQH[HPSWFKDULW\DQGr
)XUWKHUSRZHUVRI&RPPLVVLRQ




,Q VHFWLRQ    RI WKH  $FW H[SHQGLWXUH E\ FKDULW\ RQ SURPRWLQJ
3DUOLDPHQWDU\%LOOQHHGVFRQVHQWRIFRXUWRU&RPPLVVLRQH[FHSWLQFDVHRI
H[HPSWFKDULW\ RPLWWKHZRUGVIURPqEXWWKLVVXEVHFWLRQrRQZDUGV

3RZHUWRDFWIRUSURWHFWLRQRIFKDULWLHV


,QVHFWLRQRIWKH$FW SRZHURI&RPPLVVLRQWRDFWIRUSURWHFWLRQRI
FKDULWLHV IRUVXEVHFWLRQ  VXEVWLWXWHu
q 

,QWKLVVHFWLRQu
D VXEVHFWLRQV  WR  DSSO\LQUHODWLRQWRDQH[HPSWFKDULW\
DQG
E VXEVHFWLRQV  WR  DSSO\LQUHODWLRQWRVXFKDFKDULW\DWDQ\
WLPHDIWHUWKH&RPPLVVLRQKDYHLQVWLWXWHGDQLQTXLU\XQGHU
VHFWLRQZLWKUHVSHFWWRLW
DQGWKHRWKHUSURYLVLRQVRIWKLVVHFWLRQDSSO\DFFRUGLQJO\r





3RZHUWRJLYHGLUHFWLRQVDERXWGRUPDQWEDQNDFFRXQWV


,QVHFWLRQRIWKH$FW SRZHURI&RPPLVVLRQWRJLYHGLUHFWLRQVDERXW
GRUPDQW EDQN DFFRXQWV RI FKDULWLHV  RPLW VXEVHFWLRQ   H[FOXVLRQ RI
DFFRXQWVKHOGE\RURQEHKDOIRIH[HPSWFKDULW\ 



3URFHHGLQJVE\SHUVRQVRWKHUWKDQ&RPPLVVLRQ


 6HFWLRQ  RI WKH  $FW FKDULW\ SURFHHGLQJV E\ SHUVRQV RWKHU WKDQ
&RPPLVVLRQ LVDPHQGHGDVIROORZV



 ,Q VXEVHFWLRQ   SURFHHGLQJV UHODWLQJ WR D FKDULW\ RWKHU WKDQ DQ H[HPSW
FKDULW\PXVWEHDXWKRULVHGE\WKH&RPPLVVLRQ RPLWq RWKHUWKDQDQH[HPSW
FKDULW\ r
 ,QVXEVHFWLRQ   SDUWLFLSDWLRQE\$WWRUQH\*HQHUDOLQSURFHHGLQJVUHODWLQJ
WRFKDULW\RWKHUWKDQH[HPSWFKDULW\ RPLWq RWKHUWKDQDQH[HPSWFKDULW\ r



3RZHUWRRUGHUGLVTXDOLILHGSHUVRQWRUHSD\VXPVUHFHLYHGIURPFKDULW\


,QVHFWLRQRIWKH$FW FRQVHTXHQFHVRISHUVRQDFWLQJDVFKDULW\WUXVWHH
ZKLOH GLVTXDOLILHG  LQ VXEVHFWLRQ   SRZHU RI &RPPLVVLRQ WR RUGHU
GLVTXDOLILHG SHUVRQ WR UHSD\ VXPV UHFHLYHG IURP D FKDULW\ RWKHU WKDQ DQ
H[HPSWFKDULW\ RPLWq RWKHUWKDQDQH[HPSWFKDULW\ r
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&KDULWLHV%LOO
6FKHGXOHu&KDULWDEOHLQFRUSRUDWHGRUJDQLVDWLRQV
3DUWu1HZ3DUW$RIDQG6FKHGXOH$WR&KDULWLHV$FW

6&+('8/(



6HFWLRQ

&+$5,7$%/(,1&25325$7('25*$1,6$7,216
3$57
1(:3$57$2)$1'6&+('8/($72&+$5,7,(6$&7


$IWHU3DUWRIWKH$FWLQVHUWWKHIROORZLQJQHZ3DUWu



q3$57$
&+$5,7$%/(,1&25325$7('25*$1,6$7,216
1DWXUHDQGFRQVWLWXWLRQ
$ 3UHOLPLQDU\

%

&



,QWKLV$FWDFKDULWDEOHLQFRUSRUDWHGRUJDQLVDWLRQLVUHIHUUHGWRDVD
q&,2r



$UHJLVWHUHGFKDULW\PD\EHFRQVWLWXWHGDVD&,2LQDFFRUGDQFHZLWK
WKLV3DUW



$FKDULW\ZKLFKLVQRWDUHJLVWHUHGFKDULW\PD\QRWEHFRQVWLWXWHGDV
D&,2





&KDULWDEOHLQFRUSRUDWHGRUJDQLVDWLRQV


$&,2VKDOOEHDERG\FRUSRUDWH



$&,2VKDOOKDYHDFRQVWLWXWLRQ



$&,2VKDOOKDYHDSULQFLSDORIILFHZKLFKVKDOOEHLQ(QJODQGRULQ
:DOHV



$&,2VKDOOKDYHRQHRUPRUHPHPEHUV



7KHPHPEHUVPD\EHu
D OLDEOHWRFRQWULEXWHWRWKHDVVHWVRIWKH&,2LILWLVZRXQGXS
RU
E QRWVROLDEOH





&RQVWLWXWLRQ




$&,2pVFRQVWLWXWLRQVKDOOVWDWHu
D LWVQDPH
E LWVSXUSRVHV
F WKHDGGUHVVRILWVSULQFLSDORIILFHDQG
G ZKHWKHU RU QRW LWV PHPEHUV DUH OLDEOH WR FRQWULEXWH WR LWV
DVVHWVLILWLVZRXQGXSDQG LIWKH\DUH XSWRZKDWDPRXQW
$&,2pVFRQVWLWXWLRQVKDOOPDNHSURYLVLRQu
D DERXW ZKR LV HOLJLEOH IRU PHPEHUVKLS DQG KRZ D SHUVRQ
EHFRPHVDPHPEHU
E DERXWWKHDSSRLQWPHQWRIRQHRUPRUHSHUVRQV WREHFDOOHG
q7UXVWHHVr ZKR DUHWREH FKDUJHGZLWKWKH JHQHUDOFRQWURO
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&KDULWLHV%LOO
6FKHGXOHu&KDULWDEOHLQFRUSRUDWHGRUJDQLVDWLRQV
3DUWu1HZ3DUW$RIDQG6FKHGXOH$WR&KDULWLHV$FW

F

DQGPDQDJHPHQWRIWKH&,2pVDGPLQLVWUDWLRQDQGDERXWDQ\
FRQGLWLRQVRIHOLJLELOLW\IRUEHFRPLQJRQHDQG
FRQWDLQLQJGLUHFWLRQVDERXWWKHDSSOLFDWLRQRISURSHUW\RIWKH
&,2RQLWVGLVVROXWLRQ



$7UXVWHHPD\EXWQHHGQRWEHDPHPEHUDPHPEHUPD\EXWQHHG
QRW EH D 7UXVWHH DQG WKRVH ZKR DUH PHPEHUV DQG WKRVH ZKR DUH
7UXVWHHVPD\EXWQHHGQRWEHLGHQWLFDO



$&,2pVFRQVWLWXWLRQVKDOODOVRSURYLGHIRUVXFKRWKHUPDWWHUVDQG
FRPSO\ZLWKVXFKUHTXLUHPHQWVDVDUHVSHFLILHGLQUHJXODWLRQVPDGH
E\WKH6HFUHWDU\RI6WDWH



(



$&,2pVFRQVWLWXWLRQu
D VKDOOEHLQ(QJOLVKLILWVSULQFLSDORIILFHLVLQ(QJODQG
E PD\ EH LQ (QJOLVK RU LQ :HOVK LI LWV SULQFLSDO RIILFH LV LQ
:DOHV


' 1DPHDQGVWDWXV




7KHQDPHRID&,2VKDOODSSHDULQOHJLEOHFKDUDFWHUVu
D LQDOOEXVLQHVVOHWWHUVRIWKH&,2
E LQDOOLWVQRWLFHVDQGRWKHURIILFLDOSXEOLFDWLRQV
F LQ DOO ELOOV RI H[FKDQJH SURPLVVRU\ QRWHV HQGRUVHPHQWV
FKHTXHV DQG RUGHUV IRU PRQH\ RU JRRGV SXUSRUWLQJ WR EH
VLJQHGRQEHKDOIRIWKH&,2
G LQDOOFRQYH\DQFHVSXUSRUWLQJWREHH[HFXWHGE\WKH&,2DQG
H LQDOOELOOVUHQGHUHGE\LWDQGLQDOOLWVLQYRLFHVUHFHLSWVDQG
OHWWHUVRIFUHGLW







,Q VXEVHFWLRQ  G qFRQYH\DQFHr PHDQVDQ\ LQVWUXPHQW FUHDWLQJ
WUDQVIHUULQJYDU\LQJRUH[WLQJXLVKLQJDQLQWHUHVWLQODQG



6XEVHFWLRQ  DSSOLHVLIWKHQDPHRID&,2GRHVQRWLQFOXGHu
D qFKDULWDEOHLQFRUSRUDWHGRUJDQLVDWLRQrRU
E q&,2rZLWKRUZLWKRXWIXOOVWRSVDIWHUHDFKOHWWHURU
F D :HOVK HTXLYDOHQW PHQWLRQHG LQ VXEVHFWLRQ   EXW WKLV
RSWLRQDSSOLHVRQO\LIWKH&,2pVFRQVWLWXWLRQLVLQ:HOVK 
DQGLWLVLUUHOHYDQWLQDQ\VXFKFDVHZKHWKHURUQRWFDSLWDOOHWWHUVDUH
XVHG





7KH:HOVKHTXLYDOHQWVUHIHUUHGWRLQVXEVHFWLRQ  F DUHu
D qVHI\GOLDGFRUIIRUHGLJHOXVHQQROrRU
E q6&(rZLWKRUZLWKRXWIXOOVWRSVDIWHUHDFKOHWWHU





,IWKLVVXEVHFWLRQDSSOLHVWKHIDFWWKDWD&,2LVD&,2VKDOOEHVWDWHG
LQOHJLEOHFKDUDFWHUV LQ DOO WKHGRFXPHQWV PHQWLRQHGLQ VXEVHFWLRQ




7KHVWDWHPHQWUHTXLUHGE\VXEVHFWLRQ  VKDOOEHLQ(QJOLVKH[FHSW
WKDWLQWKHFDVHRIDGRFXPHQWZKLFKLVRWKHUZLVHZKROO\LQ:HOVK
WKHVWDWHPHQWPD\EHLQ:HOVK



2IIHQFHVFRQQHFWHGZLWKQDPHDQGVWDWXV


$FKDULW\WUXVWHHRID&,2RUDSHUVRQRQWKH&,2pVEHKDOIZKRLVVXHV
RUDXWKRULVHVWKHLVVXHRIDQ\GRFXPHQWUHIHUUHGWRLQSDUDJUDSK D 
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E  G RU H RIVHFWLRQ'  DERYHZKLFKIDLOVWRFRPSO\ZLWKWKH
UHTXLUHPHQWV RI VHFWLRQ '     RU   LV OLDEOH RQ VXPPDU\
FRQYLFWLRQWRDILQHQRWH[FHHGLQJOHYHORQWKHVWDQGDUGVFDOH


$FKDULW\WUXVWHHRID&,2RUDSHUVRQRQWKH&,2pVEHKDOIZKRVLJQV
RU DXWKRULVHV WR EH VLJQHG RQ EHKDOI RI WKH &,2 DQ\ GRFXPHQW
UHIHUUHG WR LQ SDUDJUDSK F  RI VHFWLRQ '   DERYH ZKLFK IDLOV WR
FRPSO\ZLWKWKHUHTXLUHPHQWVRIVHFWLRQ'    RU  u
D LVOLDEOHRQVXPPDU\FRQYLFWLRQWRDILQHQRWH[FHHGLQJOHYHO
RQWKHVWDQGDUGVFDOHDQG
E LVSHUVRQDOO\OLDEOHWRWKHKROGHURIWKHELOORIH[FKDQJH HWF
IRUWKHDPRXQWRILWXQOHVVLWLVGXO\SDLGE\WKH&,2



$ SHUVRQ ZKR KROGV DQ\ ERG\ RXW DV EHLQJ D &,2 ZKHQ LW LV QRW
KRZHYHULWLVGRQH LVJXLOW\RIDQRIIHQFHDQGLVOLDEOHRQVXPPDU\
FRQYLFWLRQWRDILQHQRWH[FHHGLQJOHYHORQWKHVWDQGDUGVFDOH



,WLVDGHIHQFHIRUDSHUVRQFKDUJHGZLWKDQRIIHQFHXQGHUVXEVHFWLRQ
  WR SURYH WKDW KH EHOLHYHG RQUHDVRQDEOH JURXQGV WKDWWKH ERG\
ZDVD&,2







5HJLVWUDWLRQ
)

$SSOLFDWLRQIRUUHJLVWUDWLRQ


$Q\ RQH RU PRUH SHUVRQV qWKH DSSOLFDQWVr  PD\ DSSO\ WR WKH
&RPPLVVLRQIRUD&,2WREHFRQVWLWXWHGDQGIRULWVUHJLVWUDWLRQDVD
FKDULW\



7KHDSSOLFDQWVVKDOOVXSSO\WKH&RPPLVVLRQZLWKu
D DFRS\RIWKHSURSRVHGFRQVWLWXWLRQRIWKH&,2
E VXFKRWKHUGRFXPHQWVRULQIRUPDWLRQDVPD\EHSUHVFULEHG
E\UHJXODWLRQVPDGHE\WKH6HFUHWDU\RI6WDWHDQG
F VXFK RWKHU GRFXPHQWV RU LQIRUPDWLRQ DV WKH &RPPLVVLRQ
PD\UHTXLUHIRUWKHSXUSRVHVRIWKHDSSOLFDWLRQ



7KH&RPPLVVLRQVKDOOUHIXVHVXFKDQDSSOLFDWLRQLIu
D LWLVQRWVDWLVILHGWKDWWKH&,2ZRXOGEHDFKDULW\DWWKHWLPH
LWZRXOGEHUHJLVWHUHGRU
E WKH&,2pVSURSRVHGFRQVWLWXWLRQGRHVQRWFRPSO\ZLWKRQHRU
PRUH RI WKH UHTXLUHPHQWV RI VHFWLRQ & DERYH DQG DQ\
UHJXODWLRQVPDGHXQGHUWKDWVHFWLRQ



7KH&RPPLVVLRQPD\UHIXVHVXFKDQDSSOLFDWLRQLIu
D WKH SURSRVHG QDPH RI WKH &,2 LV WKH VDPH DV RU LV LQ WKH
RSLQLRQRIWKH &RPPLVVLRQ WRROLNHWKHQDPHRIDQ\ RWKHU
FKDULW\ ZKHWKHUUHJLVWHUHGRUQRW RU
E WKH &RPPLVVLRQ LV RI WKH RSLQLRQ UHIHUUHG WR LQ DQ\ RI
SDUDJUDSKV E  WR H  RI VHFWLRQ    DERYH SRZHU RI
&RPPLVVLRQWRUHTXLUHFKDQJHLQFKDULW\pVQDPH LQUHODWLRQ
WRWKHSURSRVHGQDPHRIWKH&,2 UHDGLQJSDUDJUDSK E DV
UHIHUULQJ WR WKH SURSRVHG SXUSRVHV RI WKH &,2 DQG WR WKH
DFWLYLWLHVZKLFKLWLVSURSRVHGLWVKRXOGFDUU\RQ 
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3DUWu1HZ3DUW$RIDQG6FKHGXOH$WR&KDULWLHV$FW

* (IIHFWRIUHJLVWUDWLRQ


,IWKH&RPPLVVLRQJUDQWVDQDSSOLFDWLRQXQGHUVHFWLRQ)DERYHLW
VKDOOUHJLVWHUWKH&,2WRZKLFKWKHDSSOLFDWLRQUHODWHGDVDFKDULW\LQ
WKHUHJLVWHURIFKDULWLHV



8SRQ WKH UHJLVWUDWLRQ RI WKH &,2 LQ WKH UHJLVWHU RI FKDULWLHV LW
EHFRPHVE\YLUWXHRIWKHUHJLVWUDWLRQDERG\FRUSRUDWHu
D ZKRVHFRQVWLWXWLRQLVWKDWSURSRVHGLQWKHDSSOLFDWLRQ
E ZKRVHQDPHLVWKDWVSHFLILHGLQWKHFRQVWLWXWLRQDQG
F ZKRVH ILUVW PHPEHU LV RU PHPEHUV DUH WKH DSSOLFDQWV
UHIHUUHGWRLQVHFWLRQ)DERYH



$OOSURSHUW\IRUWKHWLPHEHLQJYHVWHGLQWKHDSSOLFDQWV RULIPRUH
WKDQRQHDQ\RIWKHP RQWUXVWIRUWKHFKDULWDEOHSXUSRVHVRIWKH&,2
ZKHQLQFRUSRUDWHG VKDOOE\YLUWXHRIWKLVVXEVHFWLRQEHFRPHYHVWHG
LQWKH&,2XSRQLWVUHJLVWUDWLRQ



7KH HQWU\ UHODWLQJ WR WKH FKDULW\pV UHJLVWUDWLRQ LQ WKH UHJLVWHU RI
FKDULWLHVVKDOOLQFOXGHu
D WKHGDWHRIWKHFKDULW\pVUHJLVWUDWLRQDQG
E DQRWHVD\LQJWKDWLWLVFRQVWLWXWHGDVD&,2



$FRS\RIWKHHQWU\LQWKHUHJLVWHUVKDOOEHVHQWWRWKHFKDULW\DWWKH
SULQFLSDORIILFHRIWKH&,2









&RQYHUVLRQDPDOJDPDWLRQDQGWUDQVIHU
+ &RQYHUVLRQRIFKDULWDEOHFRPSDQ\RUUHJLVWHUHGIULHQGO\VRFLHW\


7KHIROORZLQJPD\DSSO\WRWKH&RPPLVVLRQWREHFRQYHUWHGLQWRD
&,2DQGIRUWKH&,2pVUHJLVWUDWLRQDVDFKDULW\LQDFFRUGDQFHZLWK
WKLVVHFWLRQu
D DFKDULWDEOHFRPSDQ\
E DFKDULW\ZKLFKLVDUHJLVWHUHGVRFLHW\ZLWKLQWKHPHDQLQJRI
WKH,QGXVWULDODQG3URYLGHQW6RFLHWLHV$FW



%XWVXFKDQDSSOLFDWLRQPD\QRWEHPDGHE\DFRPSDQ\RUUHJLVWHUHG
VRFLHW\KDYLQJDVKDUHFDSLWDOLIDQ\RIWKHVKDUHVDUHQRWIXOO\SDLG
XS



6XFKDQDSSOLFDWLRQLVUHIHUUHGWRLQWKLVVHFWLRQDQGVHFWLRQ,EHORZ
DVDQqDSSOLFDWLRQIRUFRQYHUVLRQr



6XEVHFWLRQV   WR   RI VHFWLRQ ) DERYH DSSO\ LQ UHODWLRQ WR DQ
DSSOLFDWLRQIRUFRQYHUVLRQDVWKH\DSSO\WRDQDSSOLFDWLRQIRUD&,2
WREHFRQVWLWXWHGEXWLQWKRVHVXEVHFWLRQVqWKHDSSOLFDQWVrVKDOOEH
FRQVWUXHGDVPHDQLQJWKHFRPSDQ\RUUHJLVWHUHGVRFLHW\



,QDGGLWLRQWRWKHGRFXPHQWVDQGLQIRUPDWLRQUHIHUUHGWRLQVHFWLRQ
)   DERYH WKH FRPSDQ\ RU UHJLVWHUHG VRFLHW\ VKDOO VXSSO\ WKH
&RPPLVVLRQZLWKu
D DFRS\RIDUHVROXWLRQRIWKHFRPSDQ\RUUHJLVWHUHGVRFLHW\
WKDWLWEHFRQYHUWHGLQWRD&,2DQG
E DFRS\RIDUHVROXWLRQRIWKHFRPSDQ\RUUHJLVWHUHGVRFLHW\
DGRSWLQJWKHSURSRVHGFRQVWLWXWLRQRIWKH&,2
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,



7KHUHVROXWLRQUHIHUUHGWRLQVXEVHFWLRQ  D VKDOOEHu
D DVSHFLDOUHVROXWLRQRIWKHFRPSDQ\RUUHJLVWHUHGVRFLHW\RU
E DXQDQLPRXVZULWWHQUHVROXWLRQVLJQHGE\RURQEHKDOIRIDOO
WKH PHPEHUV RI WKH FRPSDQ\ RU UHJLVWHUHG VRFLHW\ ZKR
ZRXOGEHHQWLWOHGWRYRWHRQDVSHFLDOUHVROXWLRQ



,Q WKH FDVH RI D UHJLVWHUHG VRFLHW\ qVSHFLDO UHVROXWLRQr KDV WKH
PHDQLQJ JLYHQ LQ VHFWLRQ    RI WKH ,QGXVWULDO DQG 3URYLGHQW
6RFLHWLHV$FW



,Q WKH FDVH RI D FRPSDQ\ OLPLWHG E\ JXDUDQWHH ZKLFK PDNHV DQ
DSSOLFDWLRQIRUFRQYHUVLRQ ZKHWKHURUQRWLWDOVRKDVDVKDUHFDSLWDO 
WKH SURSRVHG FRQVWLWXWLRQ RI WKH &,2 VKDOO SURYLGH IRU WKH &,2pV
PHPEHUVWREHOLDEOHWRFRQWULEXWHWRLWVDVVHWVLILWLVZRXQGXSDQG
IRUWKHDPRXQWXSWRZKLFKWKH\DUHVROLDEOH



7KDWDPRXQWVKDOOQRWEHOHVVWKDQWKHDPRXQWXSWRZKLFKWKH\ZHUH
OLDEOHWRFRQWULEXWHWRWKHDVVHWVRIWKHFRPSDQ\LILWZDVZRXQGXS



6XEVHFWLRQ  E RIVHFWLRQ)DERYHVKDOOKDYHHIIHFWLQUHODWLRQWR
DQ DSSOLFDWLRQ IRU FRQYHUVLRQ PDGH E\ VXFK D FRPSDQ\ DV LI WKH
UHTXLUHPHQWV RI VXEVHFWLRQV   DQG   RI WKLV VHFWLRQ ZHUH D
UHTXLUHPHQWRIVHFWLRQ&DERYH



,QVXEVHFWLRQ  qFKDULWDEOHFRPSDQ\rPHDQVDFRPSDQ\ZKLFKLVD
FKDULW\









&RQYHUVLRQVXSSOHPHQWDU\


,IWKH&RPPLVVLRQJUDQWVDQDSSOLFDWLRQIRUFRQYHUVLRQLWVKDOOu
D UHJLVWHU WKH &,2 WR ZKLFK WKH DSSOLFDWLRQ UHODWHG LQ WKH
UHJLVWHURIFKDULWLHVDQG
E VHQGWRWKHDSSURSULDWHUHJLVWUDUDFRS\RIWKHUHVROXWLRQRI
WKHFRQYHUWLQJFRPSDQ\RUUHJLVWHUHGVRFLHW\UHIHUUHGWRLQ
VHFWLRQ+  D DERYHDQGDFRS\RIWKHHQWU\LQWKHUHJLVWHU
UHODWLQJWRWKH&,2



7KH UHJLVWUDWLRQ RI WKH &,2 LQ WKH UHJLVWHU VKDOO IRU VR ORQJ DV WKH
DSSURSULDWHUHJLVWUDUKDVQRW\HWDFWHGDVUHTXLUHGE\VXEVHFWLRQ  
LQFOXGHDQRWHVD\LQJWKDWLWVFRQVWLWXWLRQDVD&,2KDVQRW\HWWDNHQ
HIIHFW



7KHDSSURSULDWHUHJLVWUDUVKDOOu
D UHJLVWHUWKHGRFXPHQWVVHQWWRKLPXQGHUVXEVHFWLRQ  E 
DQG
E FDQFHO WKH UHJLVWUDWLRQ RI WKH FRPSDQ\ LQ WKH UHJLVWHU RI
FRPSDQLHV RU RI WKH VRFLHW\ LQ WKH UHJLVWHU RI IULHQGO\
VRFLHWLHV



:KHQWKHDSSURSULDWHUHJLVWUDUDFWVDVUHTXLUHGE\VXEVHFWLRQ  WKH
FRPSDQ\ RU UHJLVWHUHG VRFLHW\ LV WKHUHXSRQ FRQYHUWHG LQWR D &,2
EHLQJDERG\FRUSRUDWHu
D ZKRVH FRQVWLWXWLRQ LV WKDW SURSRVHG LQ WKH DSSOLFDWLRQ IRU
FRQYHUVLRQ
E ZKRVHQDPHLVWKDWVSHFLILHGLQWKHFRQVWLWXWLRQDQG
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F

-

ZKRVH ILUVW PHPEHUV DUH WKH PHPEHUV RI WKH FRQYHUWLQJ
FRPSDQ\ RU VRFLHW\ LPPHGLDWHO\ EHIRUH WKH PRPHQW RI
FRQYHUVLRQ



,IWKHFRQYHUWLQJFRPSDQ\RUUHJLVWHUHGVRFLHW\KDGDVKDUHFDSLWDO
XSRQ WKH FRQYHUVLRQ RI WKH FRPSDQ\ RU UHJLVWHUHG VRFLHW\ DOO WKH
VKDUHVVKDOOE\YLUWXHRIWKLVVXEVHFWLRQEHFDQFHOOHGDQGQRIRUPHU
KROGHURIDQ\FDQFHOOHGVKDUHVKDOOKDYHDQ\ULJKWLQUHVSHFWRILWDIWHU
LWVFDQFHOODWLRQ



6XEVHFWLRQ  GRHVQRWDIIHFWDQ\ULJKWZKLFKDFFUXHGLQUHVSHFWRID
VKDUHEHIRUHLWVFDQFHOODWLRQ



7KH HQWU\ UHODWLQJ WR WKH FKDULW\pV UHJLVWUDWLRQ LQ WKH UHJLVWHU VKDOO
LQFOXGHu
D DQRWHWKDWLWLVFRQVWLWXWHGDVD&,2
E WKHGDWHRQZKLFKLWEHFDPHVRFRQVWLWXWHGDQG
F D QRWH RI WKH QDPH RI WKH FRPSDQ\ RU VRFLHW\ ZKLFK ZDV
FRQYHUWHGLQWRWKH&,2



$FRS\RIWKHHQWU\LQWKHUHJLVWHUVKDOOEHVHQWWRWKHFKDULW\DWWKH
SULQFLSDORIILFHRIWKH&,2



,QWKLVVHFWLRQWKHqDSSURSULDWHUHJLVWUDUrPHDQVu
D LQ WKH FDVH RI DQ DSSOLFDWLRQ IRU FRQYHUVLRQ E\ D FKDULWDEOH
FRPSDQ\WKHUHJLVWUDURIFRPSDQLHV
E LQ WKH FDVH RI DQ DSSOLFDWLRQ IRU FRQYHUVLRQ E\ D UHJLVWHUHG
VRFLHW\WKH)LQDQFLDO6HUYLFHV$XWKRULW\









$PDOJDPDWLRQRI&,2V


$Q\WZRRUPRUH&,2V qWKHROG&,2Vr PD\LQDFFRUGDQFHZLWKWKLV
VHFWLRQ DSSO\ WR WKH &RPPLVVLRQ WR EH DPDOJDPDWHG DQG IRU WKH
LQFRUSRUDWLRQDQGUHJLVWUDWLRQDVDFKDULW\RIDQHZ&,2 qWKHQHZ
&,2r DVWKHLUVXFFHVVRU



6XFK DQ DSSOLFDWLRQ LV UHIHUUHG WR LQ WKLV VHFWLRQ DQG VHFWLRQ .
EHORZDVDQqDSSOLFDWLRQIRUDPDOJDPDWLRQr



6XEVHFWLRQV   WR   RI VHFWLRQ ) DERYH DSSO\ LQ UHODWLRQ WR DQ
DSSOLFDWLRQIRUDPDOJDPDWLRQDVWKH\DSSO\WRDQDSSOLFDWLRQIRUD
&,2WREHFRQVWLWXWHGEXWLQWKRVHVXEVHFWLRQVu
D qWKHDSSOLFDQWVrVKDOOEHFRQVWUXHGDVPHDQLQJWKHROG&,2V
DQG
E UHIHUHQFHVWRWKH&,2DUHWRWKHQHZ&,2





,QDGGLWLRQWRWKHGRFXPHQWVDQGLQIRUPDWLRQUHIHUUHGWRLQVHFWLRQ
)  DERYHWKHROG&,2VVKDOOVXSSO\WKH&RPPLVVLRQZLWKu
D DFRS\RIDUHVROXWLRQRIHDFKRIWKHROG&,2VDSSURYLQJWKH
SURSRVHGDPDOJDPDWLRQDQG
E DFRS\RIDUHVROXWLRQRIHDFKRIWKHROG&,2VDGRSWLQJWKH
SURSRVHGFRQVWLWXWLRQRIWKHQHZ&,2
7KHUHVROXWLRQVUHIHUUHGWRLQVXEVHFWLRQ  VKDOOEHSDVVHGu
D E\DPDMRULW\RIWKRVHYRWLQJDWDJHQHUDOPHHWLQJRIWKH
&,2 LQFOXGLQJ WKRVH YRWLQJ E\ SUR[\ RU E\ SRVW LI YRWLQJ
WKDWZD\LVSHUPLWWHG RU
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E






XQDQLPRXVO\ E\ WKH &,2pV PHPEHUV RWKHUZLVH WKDQ DW D
JHQHUDOPHHWLQJ

7KHGDWHRISDVVLQJRIVXFKDUHVROXWLRQLVu
D WKHGDWHRIWKHJHQHUDOPHHWLQJDWZKLFKLWZDVSDVVHGRU
E LILWZDVSDVVHGRWKHUZLVHWKDQDWDJHQHUDOPHHWLQJWKHGDWH
RQZKLFKSURYLVLRQLQWKH&,2pVFRQVWLWXWLRQRULQUHJXODWLRQV
PDGHXQGHUSDUDJUDSKRI6FKHGXOH$WRWKLV$FWGHHPV
LWWRKDYHEHHQSDVVHG EXWWKDWGDWHPD\QRWEHHDUOLHUWKDQ
WKDWRQZKLFKWKHODVWPHPEHUDJUHHGWRLW 
(DFKROG&,2VKDOOu
D JLYH QRWLFH RI WKH SURSRVHG DPDOJDPDWLRQ LQ WKH ZD\ RU
ZD\V WKDWLQWKHRSLQLRQRILWVFKDULW\WUXVWHHVZLOOPDNHLW
PRVWOLNHO\WRFRPHWRWKHDWWHQWLRQRIWKRVHZKRZRXOGEH
DIIHFWHGE\WKHDPDOJDPDWLRQDQG
E VHQGDFRS\RIWKHQRWLFHWRWKH&RPPLVVLRQ



7KHQRWLFHVKDOOLQYLWHDQ\SHUVRQZKRFRQVLGHUVWKDWKHZRXOGEH
DIIHFWHG E\ WKH SURSRVHG DPDOJDPDWLRQ WR PDNH ZULWWHQ
UHSUHVHQWDWLRQVWRWKH&RPPLVVLRQQRWODWHUWKDQDGDWHGHWHUPLQHG
E\WKH&RPPLVVLRQDQGVSHFLILHGLQWKHQRWLFH



,Q DGGLWLRQ WR WKH JURXQGV PHQWLRQHG LQ VHFWLRQ )   DERYH DV
DSSOLHGE\VXEVHFWLRQ  RIWKLVVHFWLRQWKH&RPPLVVLRQVKDOOUHIXVH
DQDSSOLFDWLRQIRUDPDOJDPDWLRQLILWFRQVLGHUVWKDWWKHUHLVDVHULRXV
ULVN WKDW WKH QHZ &,2 ZRXOG EH XQDEOH SURSHUO\ WR SXUVXH LWV
SXUSRVHV

. $PDOJDPDWLRQVXSSOHPHQWDU\


,IWKH&RPPLVVLRQJUDQWVDQDSSOLFDWLRQIRUDPDOJDPDWLRQLWVKDOOu
D UHJLVWHUWKHQHZ&,2LQWKHUHJLVWHURIFKDULWLHVDQG
E FDQFHOWKHUHJLVWUDWLRQRIWKHROG&,2V



8SRQWKHUHJLVWUDWLRQRIWKHQHZ&,2LWWKHUHXSRQEHFRPHVE\YLUWXH
RIWKHUHJLVWUDWLRQDERG\FRUSRUDWHu
D ZKRVH FRQVWLWXWLRQ LV WKDW SURSRVHG LQ WKH DSSOLFDWLRQ IRU
DPDOJDPDWLRQ
E ZKRVHQDPHLVWKDWVSHFLILHGLQWKHFRQVWLWXWLRQDQG
F ZKRVH ILUVW PHPEHUV DUH WKH PHPEHUV RI WKH ROG &,2V
LPPHGLDWHO\EHIRUHWKHQHZ&,2ZDVUHJLVWHUHG





8SRQWKHFDQFHOODWLRQRIWKHUHJLVWUDWLRQRIWKHROG&,2Vu
D DOOWKHSURSHUW\ULJKWVDQGOLDELOLWLHVRIHDFKRIWKHROG&,2V
VKDOOEHFRPHE\YLUWXHRIWKLVVXEVHFWLRQWKHSURSHUW\ULJKWV
DQGOLDELOLWLHVRIWKHQHZ&,2DQG
E HDFKRIWKHROG&,2VVKDOOEHGLVVROYHG
7KH HQWU\ UHODWLQJ WR WKH UHJLVWUDWLRQ LQ WKH UHJLVWHU RI WKH FKDULW\
FRQVWLWXWHGDVWKHQHZ&,2VKDOOLQFOXGHu
D DQRWHWKDWLWLVFRQVWLWXWHGDVD&,2
E WKHGDWHRIWKHFKDULW\pVUHJLVWUDWLRQDQG
F DQRWHWKDWWKH&,2ZDVIRUPHGIROORZLQJDPDOJDPDWLRQDQG
RIWKHQDPHRIHDFKRIWKHROG&,2V
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/

$FRS\RIWKHHQWU\LQWKHUHJLVWHUVKDOOEHVHQWWRWKHFKDULW\DWWKH
SULQFLSDORIILFHRIWKHQHZ&,2

7UDQVIHURI&,2pVXQGHUWDNLQJ


$&,2PD\UHVROYHWKDWDOOLWVSURSHUW\ULJKWVDQGOLDELOLWLHVVKRXOG
EHWUDQVIHUUHGWRDQRWKHU&,2VSHFLILHGLQWKHUHVROXWLRQ





:KHUH D &,2 KDV SDVVHG VXFK D UHVROXWLRQ LW VKDOO VHQG WR WKH
&RPPLVVLRQu
D DFRS\RIWKHUHVROXWLRQDQG
E DFRS\RIDUHVROXWLRQRIWKHWUDQVIHUHH&,2DJUHHLQJWRWKH
WUDQVIHUWRLW





6XEVHFWLRQV  DQG  RIVHFWLRQ-DERYHDSSO\WRWKHUHVROXWLRQV
UHIHUUHG WR LQ VXEVHFWLRQV   DQG  E  DV WKH\ DSSO\ WR WKH
UHVROXWLRQVUHIHUUHGWRLQVHFWLRQ-  



+DYLQJUHFHLYHGWKHFRS\UHVROXWLRQVUHIHUUHGWRLQVXEVHFWLRQ  
WKH&RPPLVVLRQu
D PD\ GLUHFW WKH WUDQVIHURU &,2 WR JLYH SXEOLF QRWLFH RI LWV
UHVROXWLRQLQVXFKPDQQHUDVLVVSHFLILHGLQWKHGLUHFWLRQDQG
E LI LW JLYHV VXFK D GLUHFWLRQ PXVW WDNH LQWR DFFRXQW DQ\
UHSUHVHQWDWLRQV PDGH WR LWE\SHUVRQV DSSHDULQJWRLWWREH
LQWHUHVWHGLQWKHWUDQVIHURU&,2ZKHUHWKRVHUHSUHVHQWDWLRQV
DUHPDGHWRLWZLWKLQWKHSHULRGRIGD\VEHJLQQLQJZLWKWKH
GDWH ZKHQ SXEOLF QRWLFH RI WKH UHVROXWLRQ LV JLYHQ E\ WKH
WUDQVIHURU&,2



7KH UHVROXWLRQ VKDOO QRW WDNH HIIHFW XQWLO FRQILUPHG E\ WKH
&RPPLVVLRQ



7KH&RPPLVVLRQVKDOOUHIXVHWRFRQILUPWKHUHVROXWLRQLILWFRQVLGHUV
WKDWWKHUHLVDVHULRXVULVNWKDWWKHWUDQVIHUHH&,2ZRXOGEHXQDEOH
SURSHUO\WRSXUVXHWKHSXUSRVHVRIWKHWUDQVIHURU&,2



,IWKH&RPPLVVLRQFRQILUPVWKHUHVROXWLRQu
D DOO WKH SURSHUW\ ULJKWV DQG OLDELOLWLHV RI WKH WUDQVIHURU &,2
VKDOOEHFRPHE\YLUWXHRIWKLVVXEVHFWLRQWKHSURSHUW\ULJKWV
DQG OLDELOLWLHV RI WKH WUDQVIHUHH &,2 LQ DFFRUGDQFH ZLWK WKH
UHVROXWLRQDQG
E WKHWUDQVIHURU&,2VKDOOEHGLVVROYHG
:LQGLQJXSLQVROYHQF\DQGGLVVROXWLRQ











0 5HJXODWLRQVDERXWZLQGLQJXSLQVROYHQF\DQGGLVVROXWLRQ




7KH6HFUHWDU\RI6WDWHPD\E\UHJXODWLRQVPDNHSURYLVLRQDERXWu
D WKHZLQGLQJXSRI&,2V
E WKHLULQVROYHQF\
F WKHLUGLVVROXWLRQDQG
G WKHLU UHYLYDO DQG UHVWRUDWLRQ WR WKH UHJLVWHU IROORZLQJ
GLVVROXWLRQ
7KHUHJXODWLRQVPD\LQSDUWLFXODUPDNHSURYLVLRQu
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DERXWWKHWUDQVIHURID&,2pVSURSHUW\DQGULJKWV LQFOXGLQJ
SURSHUW\DQGULJKWVKHOGRQWUXVWIRUWKH&,2 WRWKHRIILFLDO
FXVWRGLDQRUDQRWKHUSHUVRQRUERG\
UHTXLULQJ DQ\ SHUVRQ LQ ZKRVH QDPH DQ\ VWRFNV IXQGV RU
VHFXULWLHVDUHVWDQGLQJLQWUXVWIRUD&,2WRWUDQVIHUWKHPLQWR
WKHQDPHRIWKHRIILFLDOFXVWRGLDQ
DERXWWKHGLVFODLPLQJRIWLWOHWRDQ\RID&,2pVSURSHUW\
DERXWWKHDSSOLFDWLRQRID&,2pVSURSHUW\F\SUÄV
DERXWWKHUHYHUVDORQD&,2pVUHYLYDORIDQ\WKLQJGRQHRQLWV
GLVVROXWLRQ

7KHUHJXODWLRQVPD\u
D DSSO\ DQ\ HQDFWPHQW ZKLFK ZRXOG QRW RWKHUZLVH DSSO\
HLWKHUZLWKRXWPRGLILFDWLRQRUZLWKPRGLILFDWLRQVVSHFLILHG
LQWKHUHJXODWLRQV
E GLVDSSO\RUPRGLI\ LQZD\VVSHFLILHGLQWKHUHJXODWLRQV WKH
DSSOLFDWLRQRIDQ\HQDFWPHQWZKLFKZRXOGRWKHUZLVHDSSO\







,Q VXEVHFWLRQ   qHQDFWPHQWr LQFOXGHV D SURYLVLRQ RI VXERUGLQDWH
OHJLVODWLRQZLWKLQWKHPHDQLQJRIWKH,QWHUSUHWDWLRQ$FW
0LVFHOODQHRXV

1 3RZHUWRWUDQVIHUDOOSURSHUW\RIXQLQFRUSRUDWHGFKDULW\WRRQHRUPRUH
&,2V
6HFWLRQEHORZ SRZHUWRWUDQVIHUDOOSURSHUW\RIXQLQFRUSRUDWHG
FKDULW\ DSSOLHVZLWKWKHRPLVVLRQRISDUDJUDSK D RIVXEVHFWLRQ 
LQ UHODWLRQ WR D UHVROXWLRQ E\ WKH FKDULW\ WUXVWHHV RI D FKDULW\ WR
WUDQVIHUDOOLWVSURSHUW\WRD&,2RUWRGLYLGHLWVSURSHUW\EHWZHHQ
WZRRUPRUH&,2V





2 )XUWKHUSURYLVLRQDERXW&,2V
7KH SURYLVLRQV RI 6FKHGXOH $ WR WKLV $FW VKDOO KDYH HIIHFW ZLWK
UHVSHFWWR&,2V
3

5HJXODWLRQV





7KH 6HFUHWDU\ RI 6WDWH PD\ E\ UHJXODWLRQV PDNH IXUWKHU SURYLVLRQ
DERXWWKHDGPLQLVWUDWLRQRI&,2V



7KHUHJXODWLRQVPD\LQSDUWLFXODUPDNHSURYLVLRQDERXWu
D WKHH[HFXWLRQRIGHHGVDQGGRFXPHQWV
E WKH PDLQWHQDQFH RI UHJLVWHUV RI PHPEHUV DQG RI FKDULW\
WUXVWHHV



6XEVHFWLRQV  DQG  RIVHFWLRQ0DERYHDSSO\IRUWKHSXUSRVHV
RIWKLVVHFWLRQDVWKH\DSSO\IRUWKHSXUSRVHVRIWKDWr
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&KDULWLHV%LOO
6FKHGXOHu&KDULWDEOHLQFRUSRUDWHGRUJDQLVDWLRQV
3DUWu1HZ3DUW$RIDQG6FKHGXOH$WR&KDULWLHV$FW

$IWHU6FKHGXOHWRWKH$FWLQVHUWWKHIROORZLQJQHZ6FKHGXOHu
q6&+('8/($

6HFWLRQ2

)857+(53529,6,21$%287&+$5,7$%/(,1&25325$7('25*$1,6$7,216
3RZHUV


 6XEMHFW WR DQ\WKLQJ LQ LWV FRQVWLWXWLRQ D &,2 KDV SRZHU WR GR
DQ\WKLQJ ZKLFK LV FDOFXODWHG WR IXUWKHU LWV SXUSRVHV RU LV
FRQGXFLYHRULQFLGHQWDOWRGRLQJVR



 7KH&,2pVFKDULW\WUXVWHHVVKDOOPDQDJHWKHDIIDLUVRIWKH&,2DQG
PD\IRUWKDWSXUSRVHH[HUFLVHDOOWKHSRZHUVRIWKH&,2
&RQVWLWXWLRQDOUHTXLUHPHQWV





$ &,2 VKDOO XVH DQG DSSO\ LWV SURSHUW\ LQ IXUWKHUDQFH RI LWV
SXUSRVHVDQGLQDFFRUGDQFHZLWKLWVFRQVWLWXWLRQ



,I WKH &,2 LV RQH ZKRVH PHPEHUV DUH OLDEOH WR FRQWULEXWH WR LWV
DVVHWV LI LW LV ZRXQG XS LWV FRQVWLWXWLRQ ELQGV WKH &,2 DQG LWV
PHPEHUVIRUWKHWLPHEHLQJWRWKHVDPHH[WHQWDVLILWVSURYLVLRQV
ZHUHFRQWDLQHGLQDFRQWUDFWu
D WRZKLFKWKH&,2DQGHDFKRILWVPHPEHUVZDVDSDUW\DQG
E ZKLFK FRQWDLQHG REOLJDWLRQV RQ WKH SDUW RI WKH &,2 DQG
HDFK PHPEHU WR REVHUYH DOO WKH SURYLVLRQV RI WKH
FRQVWLWXWLRQ







0RQH\SD\DEOHE\DPHPEHUWRWKH&,2XQGHUWKHFRQVWLWXWLRQLV
DGHEWGXHIURPKLPWRWKH&,2DQGLVRIWKHQDWXUHRIDVSHFLDOW\
GHEW

7KLUGSDUWLHV


 6XESDUDJUDSKV  DQG  DUHVXEMHFWWRVXESDUDJUDSK  



 7KHYDOLGLW\RIDQDFWGRQH RUSXUSRUWHGO\GRQH E\D&,2VKDOO
QRW EH FDOOHG LQWR TXHVWLRQ RQ WKH JURXQG WKDW LW ODFNHG
FRQVWLWXWLRQDOFDSDFLW\
 7KHSRZHURIWKHFKDULW\WUXVWHHVRID&,2WRDFWVRDVWRELQGWKH
&,2 RUDXWKRULVHRWKHUVWRGRVR VKDOOQRWEHFDOOHGLQWRTXHVWLRQ
RQWKHJURXQGRIDQ\FRQVWLWXWLRQDOOLPLWDWLRQVRQWKHLUSRZHUV
 %XWVXESDUDJUDSKV  DQG  DSSO\RQO\LQIDYRXURIDSHUVRQ
ZKR JLYHV IXOO FRQVLGHUDWLRQ LQ PRQH\ RU PRQH\pV ZRUWK LQ
UHODWLRQWRWKHDFWLQTXHVWLRQDQGGRHVQRWNQRZu
D LQDVXESDUDJUDSK  FDVHWKDWWKHDFWLVEH\RQGWKH&,2pV
FRQVWLWXWLRQDOFDSDFLW\RU
E LQ D VXESDUDJUDSK   FDVH WKDW WKH DFW LV EH\RQG WKH
FRQVWLWXWLRQDOSRZHUVRILWVFKDULW\WUXVWHHV
DQG LQ DGGLWLRQ  VXESDUDJUDSK   DSSOLHV RQO\ LI WKH SHUVRQ
GHDOWZLWKWKH&,2LQJRRGIDLWK ZKLFKKHVKDOOEHSUHVXPHGWR
KDYHGRQHXQOHVVWKHFRQWUDU\LVSURYHG 
 $SDUW\WRDQDUUDQJHPHQWRUWUDQVDFWLRQZLWKD&,2LVQRWERXQG
WRLQTXLUHu
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&KDULWLHV%LOO
6FKHGXOHu&KDULWDEOHLQFRUSRUDWHGRUJDQLVDWLRQV
3DUWu1HZ3DUW$RIDQG6FKHGXOH$WR&KDULWLHV$FW

D
E



ZKHWKHULWLVZLWKLQWKH&,2pVFRQVWLWXWLRQDOFDSDFLW\RU
DV WR DQ\ FRQVWLWXWLRQDO OLPLWDWLRQV RQ WKH SRZHUV RI LWV
FKDULW\WUXVWHHVWRELQGWKH&,2RUDXWKRULVHRWKHUVWRGR
VR

 ,ID&,2SXUSRUWVWRWUDQVIHURUJUDQWDQLQWHUHVWLQSURSHUW\WKH
IDFWWKDWWKHDFWZDVEH\RQGLWVFRQVWLWXWLRQDOFDSDFLW\RUWKDWLWV
FKDULW\ WUXVWHHV LQ FRQQHFWLRQ ZLWK WKH DFW H[FHHGHG WKHLU
FRQVWLWXWLRQDO SRZHUV GRHV QRW DIIHFW WKH WLWOH RI D SHUVRQ ZKR
VXEVHTXHQWO\ DFTXLUHV WKH SURSHUW\ RU DQ\ LQWHUHVW LQ LW IRU IXOO
FRQVLGHUDWLRQ ZLWKRXW DFWXDO QRWLFH RI DQ\ VXFK FLUFXPVWDQFHV
DIIHFWLQJWKHYDOLGLW\RIWKH&,2pVDFW
 ,Q DQ\ SURFHHGLQJV DULVLQJ RXW RI VXESDUDJUDSKV   WR   WKH
EXUGHQRISURYLQJWKDWDSHUVRQNQHZWKDWDQDFWu
D ZDVEH\RQGWKH&,2pVFRQVWLWXWLRQDOFDSDFLW\RU
E ZDV EH\RQG WKH FRQVWLWXWLRQDO SRZHUV RI LWV FKDULW\
WUXVWHHV
OLHVRQWKHSHUVRQPDNLQJWKDWDOOHJDWLRQ
 ,QWKLVSDUDJUDSKu
D UHIHUHQFHVWRD&,2pVODFNRIqFRQVWLWXWLRQDOFDSDFLW\rDUH
WRODFNRIFDSDFLW\EHFDXVHRIDQ\WKLQJLQLWVFRQVWLWXWLRQ
DQG
E UHIHUHQFHVWRqFRQVWLWXWLRQDOOLPLWDWLRQVrRQWKHSRZHUVRI
D&,2pVFKDULW\WUXVWHHVDUHWROLPLWDWLRQVRQWKHLUSRZHUV
XQGHULWVFRQVWLWXWLRQLQFOXGLQJOLPLWDWLRQVGHULYLQJIURP
D UHVROXWLRQ RI WKH &,2 LQ JHQHUDO PHHWLQJ RU IURP DQ
DJUHHPHQW EHWZHHQ WKH &,2pV PHPEHUV DQG
qFRQVWLWXWLRQDOSRZHUVrLVWREHFRQVWUXHGDFFRUGLQJO\


 1RWKLQJ LQ SDUDJUDSK  SUHYHQWV D SHUVRQ IURP EULQJLQJ
SURFHHGLQJVWRUHVWUDLQWKHGRLQJRIDQDFWZKLFKZRXOGEHu
D EH\RQGWKH&,2pVFRQVWLWXWLRQDOFDSDFLW\RU
E EH\RQG WKH FRQVWLWXWLRQDO SRZHUV RI WKH &,2pV FKDULW\
WUXVWHHV
 %XWQRVXFKSURFHHGLQJVPD\EHEURXJKWLQUHVSHFWRIDQDFWWREH
GRQHLQIXOILOPHQWRIDOHJDOREOLJDWLRQDULVLQJIURPDSUHYLRXVDFW
RIWKH&,2















 6XESDUDJUDSK   GRHV QRW SUHYHQW WKH &RPPLVVLRQ IURP
H[HUFLVLQJDQ\RILWVSRZHUV




1RWKLQJ LQ SDUDJUDSK    DIIHFWV DQ\ OLDELOLW\ LQFXUUHG E\ WKH
&,2pVFKDULW\WUXVWHHV RUDQ\RQHRIWKHP IRUDFWLQJEH\RQGKLV
RUWKHLUFRQVWLWXWLRQDOSRZHUV



1RWKLQJLQSDUDJUDSKDEVROYHVWKH&,2pVFKDULW\WUXVWHHVIURP
WKHLUGXW\WRDFWZLWKLQWKH&,2pVFRQVWLWXWLRQDQGLQDFFRUGDQFH
ZLWKDQ\FRQVWLWXWLRQDOOLPLWDWLRQVRQWKHLUSRZHUV

'XWLHV


,WLVWKHGXW\RIu
D HDFKPHPEHURID&,2DQG
E HDFKFKDULW\WUXVWHHRID&,2
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&KDULWLHV%LOO
6FKHGXOHu&KDULWDEOHLQFRUSRUDWHGRUJDQLVDWLRQV
3DUWu1HZ3DUW$RIDQG6FKHGXOH$WR&KDULWLHV$FW

WR H[HUFLVH KLV SRZHUV DQG LQ WKH FDVH RI D FKDULW\ WUXVWHH  WR
SHUIRUP KLV IXQFWLRQV LQ KLV FDSDFLW\ DV VXFK LQ WKH ZD\ KH
GHFLGHV LQ JRRG IDLWK ZRXOG EH PRVW OLNHO\ WR IXUWKHU WKH
SXUSRVHVRIWKH&,2


(DFK FKDULW\ WUXVWHH RI D &,2 VKDOO LQ WKH SHUIRUPDQFH RI KLV
IXQFWLRQV LQ WKDW FDSDFLW\ H[HUFLVH VXFK FDUH DQG VNLOO DV LV
UHDVRQDEOHLQWKHFLUFXPVWDQFHVKDYLQJUHJDUGLQSDUWLFXODUu
D WR DQ\ VSHFLDO NQRZOHGJH RU H[SHULHQFH WKDW KH KDV RU
KROGVKLPVHOIRXWDVKDYLQJDQG
E LIKHDFWVDVDFKDULW\WUXVWHHLQWKHFRXUVHRIDEXVLQHVVRU
SURIHVVLRQWRDQ\VSHFLDONQRZOHGJHRUH[SHULHQFHWKDWLW
LVUHDVRQDEOHWRH[SHFWRIDSHUVRQDFWLQJLQWKHFRXUVHRI
WKDWNLQGRIEXVLQHVVRUSURIHVVLRQ





3HUVRQDOEHQHILWDQGSD\PHQWV


 $ FKDULW\ WUXVWHH RI D &,2 PD\ QRW EHQHILW SHUVRQDOO\ IURP DQ\
DUUDQJHPHQWRUWUDQVDFWLRQHQWHUHGLQWRE\WKH&,2LIEHIRUHWKH
DUUDQJHPHQWRUWUDQVDFWLRQZDVHQWHUHGLQWRKHGLGQRWGLVFORVH
WRDOOWKHFKDULW\WUXVWHHVRIWKH&,2DQ\PDWHULDOLQWHUHVWRIKLVLQ
LWRULQDQ\RWKHUSHUVRQRUERG\SDUW\WRLW ZKHWKHUWKDWLQWHUHVW
LVGLUHFWRULQGLUHFW 





 1RWKLQJ LQ VXESDUDJUDSK   FRQIHUV DXWKRULW\ IRU D FKDULW\
WUXVWHH RI D &,2 WR EHQHILW SHUVRQDOO\ IURP DQ\ DUUDQJHPHQW RU
WUDQVDFWLRQHQWHUHGLQWRE\WKH&,2


$FKDULW\WUXVWHHRID&,2u
D LVHQWLWOHGWREHUHLPEXUVHGE\WKH&,2RU
E PD\SD\RXWRIWKH&,2pVIXQGV
H[SHQVHV SURSHUO\ LQFXUUHG E\ KLP LQ WKH SHUIRUPDQFH RI KLV
IXQFWLRQVDVVXFK



3URFHGXUH


 7KH6HFUHWDU\RI6WDWHPD\E\UHJXODWLRQVPDNHSURYLVLRQDERXW
WKHSURFHGXUHRI&,2V
 6XEMHFWWRu
D DQ\VXFKUHJXODWLRQV
E DQ\RWKHUUHTXLUHPHQWLPSRVHGE\RUE\YLUWXHRIWKLV$FW
RUDQ\RWKHUHQDFWPHQWDQG
F DQ\WKLQJLQWKH&,2pVFRQVWLWXWLRQ
D&,2PD\UHJXODWHLWVRZQSURFHGXUH
 %XWD&,2pVSURFHGXUHVKDOOLQFOXGHSURYLVLRQIRUWKHKROGLQJRID
JHQHUDOPHHWLQJRILWVPHPEHUVDQGWKHUHJXODWLRQVUHIHUUHGWRLQ
VXESDUDJUDSK   PD\ LQ SDUWLFXODU PDNH SURYLVLRQ DERXW VXFK
PHHWLQJV







$PHQGPHQWRIFRQVWLWXWLRQ


 $&,2PD\E\UHVROXWLRQRILWVPHPEHUVDPHQGLWVFRQVWLWXWLRQ
DQG D VLQJOH UHVROXWLRQ PD\ SURYLGH IRU PRUH WKDQ RQH
DPHQGPHQW 
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 6XFKDUHVROXWLRQPD\EHSDVVHGu
D E\DPDMRULW\RIWKRVHYRWLQJDWDJHQHUDOPHHWLQJRI
WKH &,2 LQFOXGLQJ WKRVH YRWLQJ E\ SUR[\ RU E\ SRVW LI
YRWLQJWKDWZD\LVSHUPLWWHG RU
E XQDQLPRXVO\E\WKH&,2pVPHPEHUVRWKHUZLVHWKDQDWD
JHQHUDOPHHWLQJ
 7KHGDWHRISDVVLQJRIVXFKDUHVROXWLRQLVu
D WKHGDWHRIWKHJHQHUDOPHHWLQJDWZKLFKLWZDVSDVVHGRU
E LILWZDVSDVVHGRWKHUZLVHWKDQDWDJHQHUDOPHHWLQJWKH
GDWH RQ ZKLFK SURYLVLRQ LQ WKH &,2pV FRQVWLWXWLRQ RU LQ
UHJXODWLRQV PDGH XQGHU SDUDJUDSK  GHHPV LW WR KDYH
EHHQSDVVHG EXWWKDWGDWHPD\QRWEHHDUOLHUWKDQWKDWRQ
ZKLFKWKHODVWPHPEHUDJUHHGWRLW 
 7KHSRZHURID&,2WRDPHQGLWVFRQVWLWXWLRQLVQRWH[HUFLVDEOHLQ
DQ\ZD\ZKLFKZRXOGUHVXOWLQWKH&,2pVFHDVLQJWREHDFKDULW\







 6XEMHFW WR SDUDJUDSK    EHORZ D UHVROXWLRQ FRQWDLQLQJ DQ
DPHQGPHQWZKLFKZRXOGPDNHDQ\UHJXODWHGDOWHUDWLRQLVWRWKDW
H[WHQW LQHIIHFWLYH XQOHVV WKH SULRU ZULWWHQ FRQVHQW RI WKH
&RPPLVVLRQKDVEHHQREWDLQHGWRWKHPDNLQJRIWKHDPHQGPHQW
 7KHIROORZLQJDUHUHJXODWHGDOWHUDWLRQVu
D DQ\DOWHUDWLRQRIWKH&,2pVSXUSRVHV
E DQ\ DOWHUDWLRQ RI DQ\ SURYLVLRQ RI WKH &,2pV FRQVWLWXWLRQ
GLUHFWLQJ WKH DSSOLFDWLRQ RI SURSHUW\ RI WKH &,2 RQ LWV
GLVVROXWLRQ
F DQ\ DOWHUDWLRQ RI DQ\ SURYLVLRQ RI WKH &,2pV FRQVWLWXWLRQ
ZKHUHWKHDOWHUDWLRQZRXOGSURYLGHDXWKRULVDWLRQIRUDQ\
EHQHILW WR EH REWDLQHG E\ FKDULW\ WUXVWHHV RU PHPEHUV RI
WKH&,2RUSHUVRQVFRQQHFWHGZLWKWKHP





5HJLVWUDWLRQDQGFRPLQJLQWRHIIHFWRIDPHQGPHQWV


 $ &,2 VKDOO VHQG WR WKH &RPPLVVLRQ D FRS\ RI D UHVROXWLRQ
FRQWDLQLQJDQDPHQGPHQWWRLWVFRQVWLWXWLRQWRJHWKHUZLWKDFRS\
RIWKHFRQVWLWXWLRQDVDPHQGHGE\WKHHQGRIWKHSHULRGRIGD\V
EHJLQQLQJ ZLWK WKH GDWH RI SDVVLQJ RI WKH UHVROXWLRQ VHH
SDUDJUDSK  



 ([FHSW DV PHQWLRQHG LQ VXESDUDJUDSK   DQ DPHQGPHQW WR D
&,2pVFRQVWLWXWLRQGRHVQRWWDNHHIIHFWXQWLOLWKDVEHHQUHJLVWHUHG



 $Q DPHQGPHQW WDNHV HIIHFW LPPHGLDWHO\ RQ WKH SDVVLQJ RI WKH
UHVROXWLRQ FRQWDLQLQJ LW LI WKH DPHQGPHQW FRQVLVWV VROHO\ RI D
FKDQJHLQWKHDGGUHVVRIWKH&,2pVSULQFLSDORIILFHEXWWKLVGRHV
QRWDSSO\LIu
D WKHFKDQJHRIDGGUHVVLVIURPD:HOVKRQHWRDQ(QJOLVK
RQHDQG
E WKH&,2pVUHJLVWHUHGFRQVWLWXWLRQLVLQ:HOVK
 7KH&RPPLVVLRQVKDOOUHIXVHWRUHJLVWHUDQDPHQGPHQWLIu
D LQWKHRSLQLRQRIWKH&RPPLVVLRQWKH&,2KDGQRSRZHUWR
PDNHLW IRUH[DPSOHEHFDXVHWKHHIIHFWRIPDNLQJLWZRXOG
EHWKDWWKH&,2FHDVHGWREHDFKDULW\RUWKDWWKH&,2RULWV
FRQVWLWXWLRQ GLG QRW FRPSO\ ZLWK DQ\ UHTXLUHPHQW
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&KDULWLHV%LOO
6FKHGXOHu&KDULWDEOHLQFRUSRUDWHGRUJDQLVDWLRQV
3DUWu1HZ3DUW$RIDQG6FKHGXOH$WR&KDULWLHV$FW

E

LPSRVHG E\ RU E\ YLUWXH RI WKLV $FW RU DQ\ RWKHU
HQDFWPHQW RU
WKHDPHQGPHQWZRXOGFKDQJHWKHQDPHRIWKH&,2DQG
WKH&RPPLVVLRQFRXOGKDYHUHIXVHGDQDSSOLFDWLRQXQGHU
VHFWLRQ)DERYHIRUWKHFRQVWLWXWLRQDQGUHJLVWUDWLRQRID
&,2 ZLWK WKH QDPH VSHFLILHG LQ WKH DPHQGPHQW RQ D
JURXQGVHWRXWLQVXEVHFWLRQ  RIWKDWVHFWLRQ

 7KH &RPPLVVLRQ PD\ UHIXVH WR UHJLVWHU DQ DPHQGPHQW LI WKH
DPHQGPHQW ZRXOG PDNH D UHJXODWHG DOWHUDWLRQ DQG WKH FRQVHQW
UHIHUUHGWRLQSDUDJUDSK  KDGQRWEHHQREWDLQHG





 %XW LI WKH &RPPLVVLRQ GRHV UHJLVWHU VXFK DQ DPHQGPHQW
SDUDJUDSK  GRHVQRWDSSO\
 $Q\RIWKHIROORZLQJPD\DSSHDOWRWKH7ULEXQDODJDLQVWDGHFLVLRQ
WRUHIXVHWRUHJLVWHUDQDPHQGPHQWu
D WKH$WWRUQH\*HQHUDO
E WKH&,2
F WKHFKDULW\WUXVWHHVRIWKH&,2
G DQ\SHUVRQQRWPHQWLRQHGLQSDUDJUDSK D  E RU F DERYH
ZKRLVRUPD\EHDIIHFWHGE\WKHGHFLVLRQ
 7KH7ULEXQDOPD\u
D GLVPLVVWKHDSSHDORU
E TXDVKWKHGHFLVLRQ
 ,IWKH7ULEXQDOTXDVKHVWKHGHFLVLRQLWPD\LQDGGLWLRQu
D UHPLWWKHPDWWHUWRWKH&RPPLVVLRQ HLWKHUJHQHUDOO\RUIRU
GHWHUPLQDWLRQ LQ DFFRUGDQFH ZLWK D ILQGLQJ PDGH RU
GLUHFWLRQJLYHQE\WKH7ULEXQDO RU
E GLUHFWWKH&RPPLVVLRQWRUHJLVWHUWKHDPHQGPHQWr







3$57
27+(5$0(1'0(1762)&+$5,7,(6$&7


7KH$FWLVIXUWKHUDPHQGHGDVIROORZV



,QVHFWLRQ DQQXDOUHSRUWV DIWHUVXEVHFWLRQ $ LQVHUWu
q %




%XWLQWKHFDVHRIDFKDULW\ZKLFKLVFRQVWLWXWHGDVD&,2u
D WKHUHTXLUHPHQWLPSRVHGE\VXEVHFWLRQ  DSSOLHVZKDWHYHU
WKHJURVVLQFRPHRUWRWDOH[SHQGLWXUHRIWKHFKDULW\LVDQG
E VXEVHFWLRQ $ GRHVQRWDSSO\r





,QVHFWLRQ DQQXDOUHWXUQV LQVXEVHFWLRQ $ DWWKHHQGDGGq EXWWKLV
VXEVHFWLRQGRHVQRWDSSO\LIWKHFKDULW\LVFRQVWLWXWHGDVD&,2 r
 6HFWLRQ RIIHQFHV LVDPHQGHGDVIROORZV
 7KHH[LVWLQJWH[WLVUHQXPEHUHGDVVXEVHFWLRQ  
 ,QWKDWVXEVHFWLRQ DVVRUHQXPEHUHG DIWHUqLPSRVHGrLQVHUWqLQUHODWLRQWR
DFKDULW\RWKHUWKDQRQHFRQVWLWXWHGDVD&,2r
 $IWHUWKDWVXEVHFWLRQDGGu
q

6XEVHFWLRQV   WR   DSSO\ LQ UHODWLRQ WR D FKDULW\ ZKLFK LV
FRQVWLWXWHGDVD&,2
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6FKHGXOHu&KDULWDEOHLQFRUSRUDWHGRUJDQLVDWLRQV
3DUWu2WKHUDPHQGPHQWVRI&KDULWLHV$FW







,IDQ\UHTXLUHPHQWLPSRVHGu
D E\VHFWLRQ  DERYH WDNHQZLWKVHFWLRQ % DQG  RU
E E\VHFWLRQ  RU  DERYH
LVQRWFRPSOLHGZLWKHDFKSHUVRQZKRLPPHGLDWHO\EHIRUHWKHGDWH
IRU FRPSOLDQFH VSHFLILHG LQ WKH VHFWLRQ LQ TXHVWLRQ ZDV D FKDULW\
WUXVWHHRIWKH&,2VKDOOEHJXLOW\RIDQRIIHQFHDQGOLDEOHRQVXPPDU\
FRQYLFWLRQWRWKHSHQDOW\PHQWLRQHGLQVXEVHFWLRQ  
7KHSHQDOW\LVu
D DILQHQRWH[FHHGLQJOHYHORQWKHVWDQGDUGVFDOHDQG
E IRU FRQWLQXHG FRQWUDYHQWLRQ D GDLO\ GHIDXOW ILQH QRW
H[FHHGLQJRIOHYHORQWKHVWDQGDUGVFDOHIRUVRORQJDV
WKHSHUVRQLQTXHVWLRQUHPDLQHGDFKDULW\WUXVWHHRIWKH&,2
,WLVDGHIHQFHIRUDSHUVRQFKDUJHGZLWKDQRIIHQFHXQGHUVXEVHFWLRQ
  WR SURYH WKDW KH WRRN DOO UHDVRQDEOH VWHSV IRU VHFXULQJ WKDW WKH
UHTXLUHPHQWLQTXHVWLRQZRXOGEHFRPSOLHGZLWKLQWLPHr



,QVHFWLRQ UHJXODWLRQVDQGRUGHUV LQVXEVHFWLRQ  IRUqRUrVXEVWLWXWH
q0RU3r



,Q VHFWLRQ  JHQHUDO LQWHUSUHWDWLRQ LQ VXEVHFWLRQ   DW WKH DSSURSULDWH
SODFHLQVHUWu
qq&,2rPHDQVFKDULWDEOHLQFRUSRUDWHGRUJDQLVDWLRQr
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6HFWLRQ

0,125$1'&216(48(17,$/$0(1'0(176
(GXFDWLRQ5HIRUP$FW F


)RUVHFWLRQ$RIWKH(GXFDWLRQ5HIRUP$FWVXEVWLWXWHu
q$

&KDULWDEOHVWDWXVRIDKLJKHUHGXFDWLRQFRUSRUDWLRQ



$KLJKHUHGXFDWLRQFRUSRUDWLRQVKDOOEHDFKDULW\ZLWKLQWKHPHDQLQJ
RIWKH&KDULWLHV$FW DQGLQDFFRUGDQFHZLWK6FKHGXOHWRWKDW
$FWLVDQH[HPSWFKDULW\IRUWKHSXUSRVHVRIWKDW$FW r
)XUWKHUDQG+LJKHU(GXFDWLRQ$FW F


)RUVHFWLRQ$RIWKH)XUWKHUDQG+LJKHU(GXFDWLRQ$FWVXEVWLWXWHu
q$



&KDULWDEOHVWDWXVRIDIXUWKHUHGXFDWLRQFRUSRUDWLRQ
$ IXUWKHU HGXFDWLRQ FRUSRUDWLRQ VKDOO EH D FKDULW\ ZLWKLQ WKH
PHDQLQJRIWKH&KDULWLHV$FW DQGLQDFFRUGDQFHZLWK6FKHGXOH
WRWKDW$FWLVDQH[HPSWFKDULW\IRUWKHSXUSRVHVRIWKDW$FW r

&KDULWLHV$FW F




,QVHFWLRQ  F RIWKH$FW LQWHUSUHWDWLRQRI3DUW IRUqWREHWUHDWHG
DVDSURPRWHURIVXFKDFROOHFWLRQE\YLUWXHRIVHFWLRQ  rVXEVWLWXWHqD
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&KDULWLHV%LOO
6FKHGXOHu0LQRUDQGFRQVHTXHQWLDODPHQGPHQWV

SURPRWHURIVXFKDFROOHFWLRQE\YLUWXHRISDUDJUDSK E RIWKHGHILQLWLRQRI
qSURPRWHUrLQVHFWLRQ%  r
&KDULWLHV$FW F


7KH$FWKDVHIIHFWVXEMHFWWRWKHIROORZLQJDPHQGPHQWV



 6HFWLRQ RIILFLDOFXVWRGLDQIRUFKDULWLHV LVDPHQGHGDVIROORZV



 )RUVXEVHFWLRQ  VXEVWLWXWHu
q

6XFKLQGLYLGXDODVWKH&RPPLVVLRQPD\IURPWLPHWRWLPHGHVLJQDWH
VKDOOEHWKHRIILFLDOFXVWRGLDQr

 ,Q VXEVHFWLRQ   IRU q&RPPLVVLRQHUVr LQ ERWK SODFHV  VXEVWLWXWH
q&RPPLVVLRQr



 ,QVXEVHFWLRQ  u
D IRUqRIILFHURIWKH&RPPLVVLRQHUVrVXEVWLWXWHqPHPEHURIWKHVWDIIRI
WKH&RPPLVVLRQrDQG
E IRUqE\WKHPrVXEVWLWXWHqE\LWr
 ,Q VXEVHFWLRQ   IRU qUHSRUW WR EH PDGH E\ WKH &RPPLVVLRQHUV WR WKH
6HFUHWDU\RI6WDWHIRUDQ\\HDUrVXEVWLWXWHq&RPPLVVLRQpVDQQXDOUHSRUWr


,QVHFWLRQ   FRQFXUUHQWMXULVGLFWLRQRI&RPPLVVLRQHUVZLWK+LJK&RXUW 
IRUqLQFRPHIURPDOOVRXUFHVGRHVQRWLQDJJUHJDWHrVXEVWLWXWHqJURVVLQFRPH
GRHVQRWr



,QVHFWLRQ   DSSOLFDWLRQRIVHFWLRQRI&RPSDQLHV$FWWRDXGLWRUV
HWF RPLWqE\DFKDULW\r







 6HFWLRQ VSHFLDOSURYLVLRQVDVUHVSHFWVDFFRXQWVHWFRIH[FHSWHGFKDULWLHV
LVDPHQGHGDVIROORZV
 ,Q VXEVHFWLRQ   IRU qVHFWLRQ   F  DERYHr VXEVWLWXWH qVHFWLRQ $  G
DERYHr



 ,Q VXEVHFWLRQ   IRU WKH ZRUGV IURP q RWKHU WKDQr RQZDUGV VXEVWLWXWH
qZKLFKu
D LVH[FHSWHGE\VHFWLRQ$  E RU F DERYHDQG
E LVQRWUHJLVWHUHGr
 ,QVXEVHFWLRQ  u
D IRUqVHFWLRQ  F DERYHrVXEVWLWXWHqVHFWLRQ$  G DERYHrDQG
E IRUqVHFWLRQ  E DERYHrVXEVWLWXWHqVHFWLRQ$  E RU F DERYHr


)RU WKH KHDGLQJ SUHFHGLQJ VHFWLRQ  VXEVWLWXWH q0LVFHOODQHRXV SRZHUV RI
FKDULWLHVr



,QVHFWLRQ   VXSHUYLVLRQE\&RPPLVVLRQHUVRIFHUWDLQ6FRWWLVKFKDULWLHV
IRUSDUDJUDSK F DQGWKHqDQGrSUHFHGLQJLWVXEVWLWXWHu
q F VHFWLRQVWR%DQG
G VHFWLRQ$r



,Q VHFWLRQ  HQIRUFHPHQW RI RUGHUV RI &RPPLVVLRQ  DIWHU SDUDJUDSK E
LQVHUWu
q ED WR DQ RUGHU RI WKH &RPPLVVLRQ XQGHU VHFWLRQ $ RU %
DERYHRUr



,Q VHFWLRQ  RWKHU SURYLVLRQV DV WR RUGHUV RI &RPPLVVLRQHUV  DW WKH HQG
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&KDULWLHV%LOO
6FKHGXOHu0LQRUDQGFRQVHTXHQWLDODPHQGPHQWV

DGGu
q


,Q VHFWLRQ  PLVFHOODQHRXV SURYLVLRQV DV WR HYLGHQFH  IRU VXEVHFWLRQ 
VXEVWLWXWHu
q



$Q\RUGHUPDGHE\WKH&RPPLVVLRQXQGHUDQ\SURYLVLRQRIWKLV$FW
PD\EHYDULHGRUUHYRNHGE\DVXEVHTXHQWRUGHUVRPDGHr

(YLGHQFHRIDQ\RUGHUFHUWLILFDWHRURWKHUGRFXPHQWLVVXHGE\WKH
&RPPLVVLRQPD\EHJLYHQE\PHDQVRIFRS\ZKLFKLWUHWDLQHGRU
ZKLFKLVWDNHQIURPDFRS\VRUHWDLQHGDQGHYLGHQFHRIDQHQWU\LQ
DQ\UHJLVWHUNHSWE\LWPD\EHJLYHQE\PHDQVRIDFRS\RIWKHHQWU\
LI LQHDFKFDVH WKHFRS\LVFHUWLILHGLQDFFRUGDQFHZLWKVXEVHFWLRQ




7KH FRS\ VKDOO EH FHUWLILHG WR EH D WUXH FRS\ E\ DQ\ RIILFHU RI WKH
&RPPLVVLRQJHQHUDOO\RUVSHFLDOO\DXWKRULVHGE\WKH&RPPLVVLRQWR
DFWIRUWKDWSXUSRVH



$ GRFXPHQW SXUSRUWLQJ WR EH VXFK D FRS\ VKDOO EH UHFHLYHG LQ
HYLGHQFH ZLWKRXW SURRI RI WKH RIILFLDO SRVLWLRQ DXWKRULW\ RU
KDQGZULWLQJRIWKHSHUVRQFHUWLI\LQJLWr

,QVHFWLRQ   LQWHUSUHWDWLRQ u
D LQWKHGHILQLWLRQRIqFKDULWDEOHSXUSRVHVrIRUqFKDULWDEOHDFFRUGLQJ
WRWKHODZRI(QJODQGDQG:DOHVrVXEVWLWXWHqFKDULWDEOHSXUSRVHVDV
GHILQHGE\VHFWLRQRIWKH&KDULWLHV$FWr
E IRUWKHGHILQLWLRQRIqWKH&RPPLVVLRQHUVrVXEVWLWXWHu
qqWKH&RPPLVVLRQrPHDQVWKH&KDULW\&RPPLVVLRQrDQG
F DWWKHDSSURSULDWHSODFHLQVHUWu
qqWKH7ULEXQDOrPHDQVWKH&KDULW\$SSHDO7ULEXQDOr

6FKRRO6WDQGDUGVDQG)UDPHZRUN$FW F







,Q VHFWLRQ    FRQVWUXFWLRQ RI UHIHUHQFHV WR D qFKDULW\r HWF  IRU WKH
GHILQLWLRQRIqFKDULW\rVXEVWLWXWHu
qqFKDULW\r KDV WKH PHDQLQJ JLYHQ E\ VHFWLRQ  RI WKH &KDULWLHV $FW
r











7KH 6FKRRO 6WDQGDUGV DQG )UDPHZRUN $FW  KDV HIIHFW VXEMHFW WR WKH
IROORZLQJDPHQGPHQWV
 6HFWLRQLVDPHQGHGDVIROORZV
 ,Q VXEVHFWLRQ   FHUWDLQ VFKRRO ERGLHV WR EH FKDULWLHV WKDW DUH H[HPSW
FKDULWLHV RPLWqZKLFKDUHH[HPSWFKDULWLHVIRUWKHSXUSRVHVRIWKH&KDULWLHV
$FWr



 $IWHUWKDWVXEVHFWLRQLQVHUWu
q $

$Q\ERG\WRZKLFKVXEVHFWLRQ  D RU E DSSOLHVLVDQLQVWLWXWLRQWR
ZKLFKVHFWLRQ$  E RIWKH&KDULWLHV$FWDSSOLHV LQVWLWXWLRQV
WREHH[FHSWHGIURPUHJLVWUDWLRQXQGHUWKDW$FW r

 ,QVXEVHFWLRQ   FRQQHFWHGERGLHVWKDWDUHWREHH[HPSWFKDULWLHV IRUWKH
ZRUGVIURPqDOVRrRQZDUGVVXEVWLWXWHqEHWUHDWHGIRUWKHSXUSRVHVRIVHFWLRQ
$  E RIWKH&KDULWLHV$FWDVLILWZHUHDQLQVWLWXWLRQWRZKLFKWKDW
SURYLVLRQDSSOLHVr
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&KDULWLHV%LOO
6FKHGXOHu0LQRUDQGFRQVHTXHQWLDODPHQGPHQWV

 ,QVXEVHFWLRQ   VWDWXVRIFHUWDLQIRXQGDWLRQV IRUWKHZRUGVIURPqZKLFK
VXEMHFWrRQZDUGVVXEVWLWXWHqDQGLVDQLQVWLWXWLRQWRZKLFKVHFWLRQ$  E
RIWKH&KDULWLHV$FWDSSOLHVr


,Q6FKHGXOH HGXFDWLRQDFWLRQIRUXPV LQSDUDJUDSKIRUWKHZRUGVIURP
qZKLFK LVr RQZDUGV VXEVWLWXWH qZLWKLQ WKH PHDQLQJ RI WKH &KDULWLHV $FW
 DQG LV DQ LQVWLWXWLRQ WR ZKLFK VHFWLRQ $  E  RI WKDW $FW DSSOLHV
LQVWLWXWLRQVWREHH[FHSWHGIURPUHJLVWUDWLRQXQGHUWKDW$FW r

6&+('8/(



6HFWLRQ

5(3($/6
6KRUWWLWOHDQGFKDSWHU

([WHQWRIUHSHDO

&KDULWLHV$FW F

7KHZKROH$FW

&KDULWLHV$FW F 

3DUW VRIDUDVXQUHSHDOHG 
6HFWLRQ  
,QVHFWLRQLQVXEVHFWLRQ  SDUDJUDSKV F WR
J DQGVXEVHFWLRQV  WR  
6HFWLRQ
6HFWLRQ $ DQG % 

&KDULWLHV$FW F 

6HFWLRQ
,Q VHFWLRQ    WKH ZRUGV q ZKHWKHU JLYHQ RQ
VXFKDQDSSHDORUQRWr
6HFWLRQ  
6HFWLRQ  
,QVHFWLRQLQVXEVHFWLRQ  F WKHZRUGVqLQ
WKH FDVH RI D FKDULW\ RWKHU WKDQ DQ H[HPSW
FKDULW\rLQVXEVHFWLRQ  WKHZRUGVqZKLFK
LV QRW DQ H[HPSW FKDULW\ DQGr DQG
VXEVHFWLRQV  WR  
,Q VHFWLRQ    WKH ZRUGV IURP qEXW WKLV
VXEVHFWLRQrRQZDUGV
6HFWLRQ  WR  
,Q VHFWLRQ    WKH ZRUGV IURP q DQG LI WKH
VFKHPHrRQZDUGV
6HFWLRQ  
,QVHFWLRQLQHDFK RIVXEVHFWLRQV  DQG 
WKHZRUGVq RWKHUWKDQDQH[HPSWFKDULW\ r
,QVHFWLRQ  WKHZRUGVqE\DFKDULW\r
6HFWLRQ  
,Q VHFWLRQ    WKH ZRUGV q RWKHU WKDQ DQ
H[HPSWFKDULW\ r
6HFWLRQ
,Q VHFWLRQ  LQ WKH GHILQLWLRQ RI qH[HPSW
FKDULW\rLQVXEVHFWLRQ  WKHZRUGVq VXEMHFW
WRVHFWLRQ  DERYH rDQGVXEVHFWLRQ  
6FKHGXOH
,Q6FKHGXOHLQSDUDJUDSK E WKHZRUGVqDQG
WKH FROOHJHV RI :LQFKHVWHU DQG (WRQr DQG
SDUDJUDSKV [ DQG ]E 
,Q6FKHGXOHSDUDJUDSK  DQG  
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&KDULWLHV%LOO
6FKHGXOHu5HSHDOV

6KRUWWLWOHDQGFKDSWHU

([WHQWRIUHSHDO

1DWLRQDO /RWWHU\ HWF $FW 
F 

,Q6FKHGXOHSDUDJUDSK

/RFDO *RYHUQPHQW :DOHV  $FW
 F

,Q6FKHGXOHSDUDJUDSK

'HUHJXODWLRQ DQG &RQWUDFWLQJ
2XW$FW F

6HFWLRQ

7HDFKLQJDQG+LJKHU(GXFDWLRQ
$FW F

6HFWLRQ
,Q6FKHGXOHSDUDJUDSK

6FKRRO
6WDQGDUGV
DQG
)UDPHZRUN$FW F

,Q VHFWLRQ    WKH ZRUGV qZKLFK DUH H[HPSW
FKDULWLHVIRUWKHSXUSRVHVRIWKH&KDULWLHV$FW
r
,Q6FKHGXOHSDUDJUDSK
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Explanatory Notes
INTRODUCTION
These Explanatory Notes relate to the draft Charities Bill published on 27 May
2004. They have been prepared by the Home Office to help the reader of the
Bill and to inform debate about it. They do not form part of the Bill.
These notes should be read in conjunction with the draft Bill. They are not,
and are not meant to be, a comprehensive description of the Bill. Where a
provision in the Bill does not seem to require any explanation or comment,
none is given.
BACKGROUND
In July 2001 the Prime Minister commissioned a review of the law and
regulation of charities and other not-for-profit organisations. The review was
carried out by the Prime Minister’s Strategy Unit and was published (as
“Private Action, Public Benefit”) in September 2002. It was not a statement of
settled Government policy but an analysis of the strengths and weaknesses of
the current legal and regulatory framework accompanied by a series of
recommendations, addressed to the Government, for change. Before
responding to these recommendations the Government sought views on them
through an open public consultation which ran from September 2002 to
January 2003.
In July 2003 the Government published “Charities and Not-for-Profits: a
Modern Legal Frameworkî, which:
•

summarised the results of the public consultation on the Strategy Unit’s
recommendations; and

•

stated the Government’s acceptance of almost all of the
recommendations and explained how the accepted recommendations
were to be taken forward.

This draft Bill will implement a majority of the accepted recommendations,
with the remainder to be (or, in some cases, having already been) implemented
either through other legislation or by administrative action.
OVERVIEW OF THE BILL’S CONTENT AND STRUCTURE
The Bill has 48 clauses and seven Schedules and is divided into four Parts.
Part 1 (clauses 1-3) deals with the definition of a charity and of charitable
purposes.
Part 2 (clauses 4-34) deals with the regulation of charities and is divided into
11 Chapters as follows:
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•

Chapter 1 (clauses 4-5 and Schedules 1-2) covers the objectives,
functions and constitution of the Charity Commission, which is
established by the Bill as the regulatory body for charities;

•

Chapter 2 (clause 6 and Schedules 3-4) covers the creation of a tribunal
to hear appeals against some types of decision made by the Charity
Commission;

•

Chapter 3 (clauses 7-11 and Schedule 5) covers the registration of
charities, including new arrangements for the registration of larger
excepted charities and for the regulation exempt charities. (Excepted
charities are charities not at present obliged to register with the Charity
Commission, though they are regulated by it. Exempt charities are
charities at present neither registered with nor regulated by the
Commission);

•

Chapter 4 (clauses 12-15) covers changes to the rules governing the
application, by scheme, of charity property “cy-près”. Charity property is
said to be applied “cy-près” when it is used for purposes different from,
but close to, the purposes for which it was originally given;

•

Chapter 5 (clauses 16-21) covers the assistance and supervision of
charities by the court and the Charity Commission. It includes new
powers for the Commission:
•

to direct charity trustees to take certain actions in administering
their charity;

•

to direct charity trustees to apply the charity’s property in a certain
way;

•

to give advice and guidance to charity trustees; and

•

in the course of statutory investigations, to enter premises and take
possession of information and documents.

Chapter 5 also includes a provision relaxing the rules on the advertising
of schemes and a provision to allow Common Investment Funds and
Common Deposit Funds to accept investments from Scottish and
Northern Irish charities.
•

Chapter 6 (clauses 22-23) covers the audit and examination of the
accounts of unincorporated charities and the duties of auditors and
examiners of those charities;

•

Chapter 7 (clauses 24-25) affects charitable companies only, covering
changes to the rule restricting amendments to their constitutions, and the
audit and examination of their accounts;
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•

Chapter 8 (clause 26 and Schedule 6) covers the Charitable Incorporated
Organisation, a new legal form for charities;

•

Chapter 9 (clauses 27-29) covers changes to the rules on the
remuneration of charity trustees, and the relief of trustees from personal
liability for breach of trust or duty;

•

Chapter 10 (clauses 30-32) covers changes to the rules under which
small unincorporated charities may transfer their property to other
charities, replace their current charitable purposes with new ones, or
modify their constitutional powers or procedures;

•

Chapter 11 (clauses 33-34) covers the spending of capital endowment
funds by charities, and the registration of mergers between charities;

Part 3 (clauses 35-44) deals with fundraising by, and the funding of, charities
and other benevolent or philanthropic organisations. It covers:
•

(clause 35) changes to the rules requiring statements to be made to
donors and consumers by, respectively, professional fundraisers and
commercial participators;

•

(clause 36) a reserve power for the Secretary of State to regulate
fundraising;

•

(clauses 37-43) the arrangements for the regulation of public charitable
collections;

•

(clause 44) a power for the Secretary of State to give financial assistance
to charitable, benevolent and philanthropic organisations by way of
grants or loans.

Part 4 (clauses 45-47) contains the final provisions, covering:
•

(clause 45 and Schedules 7 and 8) consequential amendments, repeals
and transitional provisions;

•

(clause 46) expenses;

•

(clause 47) interpretation;

•

(clause 48) short title, commencement and extent.

TERRITORIAL EXTENT
Except for the purposes of a small number of amendments to other statutes,
the Bill extends to England and Wales only. The law and regulation of charities
is now a devolved matter in both Scotland and Northern Ireland, but even
before devolution each of those territories had its own body of charity law
different from the law applying in England and Wales.
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COMMENTARY ON CLAUSES
Many of the provisions in this Bill amend the Charities Act 1992 and the
Charities Act 1993, which are referred to below as “the 1992 Act” and “the
1993 Act” respectively.
Clauses 1 – 3 – Meaning of “charity” and “charitable purposes”
The preamble to the Statute of Charitable Uses 1601 (sometimes known as
the Statute of Elizabeth I) contained a list of purposes or activities that is
sometimes described as the first statutory definition of charitable purposes,
but that list (because it was in the preamble, not the body of the Act) did not
form part of the statute law. It was, in effect, a list of purposes or activities that
the State believed were of general benefit to society, and to which the State
wanted to encourage private contributions.
The list in the preamble to the 1601 statute has nevertheless formed the
foundation of the modern definition of charitable purposes, which has
developed entirely through case law. This has come about because the courts,
in considering whether or not a particular purpose was charitable in law, have
tended to look for an analogy between the purpose under consideration and
the 1601 list, and to recognise the purpose as charitable if an analogy with the
1601 list could be found.
Clause 1 provides a general statutory definition of charity for the purposes of
the law for the first time. It follows the definition of charity in the Charities Act
1993.
Clause 1(1) establishes the meaning of charity. By specifying that a body or
trust is a charity if established for charitable purposes “only”, clause 1(1)(a)
preserves the current rule to the effect that a body or trust which has noncharitable as well as charitable purposes is not a charity.
Clause 1(1)(b) excludes bodies or trusts outside England and Wales from the
scope of charity as defined by the Bill since the jurisdiction of the High Court
extends only to England and Wales.
Subsections (2) and (3) of clause 1 deal with references to a charity in
legislation apart from this Bill. Subsection (3) covers legislation and documents
in which a charity is defined by reference to the Charitable Uses Act 1601 or
the preamble to that Act and provides for that definition to be supplanted by
the one in this Bill. Subsection (2) covers all other definitions of charity in
legislation apart from this Bill and preserves those definitions.
Clause 2 of the Bill contains the first statutory definition of charitable purpose;
however this definition still relies on a considerable body of case law.
The meaning of “charitable purposes” is supplied by clause 2(1), which
provides that a purpose is charitable if it meets two criteria:
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•

that it falls under one or more descriptions or “heads” of charity in clause
2(2); and

•

that it is for the public benefit.

Each of the paragraphs in clause 2(2) is a description or “head” of charity
rather than a fully-stated purpose in itself. Under each of those descriptions lie
a range of purposes all of which fit the description but each of which is a
different purpose in its own right. The list of descriptions, taken as a whole
with the purposes underlying the descriptions, encompasses everything which
is charitable.
The list of descriptions of charity in subsection (2) of clause 2 contains 11
specific descriptions (paragraphs (a) to (k)) and one general description
(paragraph (l)) which brings in the purposes described in subsection (4). The
list of specific descriptions covers the great majority of purposes that are
recognised as charitable but does not cover everything: paragraph (a) of
subsection (4) covers those purposes that are currently recognised as
charitable but that do not fall under any of the specific descriptions in
paragraphs (a) to (k).
Paragraphs (b) and (c) of clause 2(4) cover purposes that are analogous to any
other charitable purposes (ie purposes falling within any of paragraphs (a) to
(k) of subsection (2), existing charitable purposes, or purposes which
themselves have been recognised as charitable under subsection (4)(b) or (c)).
These provisions enable the meaning of “charitable purpose” to be expanded
in the future by allowing the possibility of new charitable purposes to be
recognised.
Subsection (5) of clause 2 preserves the existing meaning of the terms used in
the specific descriptions in subsection (2) or (3) of that clause with the
exception of the description in paragraph (g), the advancement of amateur
sport.
Clause 3 deals with public benefit. Under the existing law there is a presumption
that purposes for the relief of poverty, the advancement of education, or the
advancement of religion – in other words the purposes that would fall under
paragraphs (a) to (c) of clause 2(2) – are for the public benefit. No other
purposes benefit from that presumption. Subsection (2) of clause 3 abolishes
the presumption, putting all charitable purposes on the same footing.
Subsection (3) make clear that the term “public benefit”, wherever it occurs in
clauses 1-3, refers to the existing concept in charity law in England and Wales.
[Note: The Recreational Charities Act 1958 declares charitable certain
purposes connected with the provision of recreational and other facilities in the
interests of social welfare. The Government is presently considering whether or
not the 1958 Act is fully compatible with the European Convention on Human
Rights. The definition of charitable purposes in this draft Bill does not
expressly cover the purposes declared charitable by the 1958 Act.]
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Clause 4 and Schedules 1 and 2 – The Charity Commission
Currently the Charity Commission has no legal existence as a body: the
functions that are usually described as “the Charity Commission’s” functions
are in fact functions held by the Charity Commissioners for England and Wales
(the “Commissioners”) personally. Subsection (1) of this clause inserts a new
section, 1A, into the 1993 Act. Section 1A(1) creates a new body corporate
called the Charity Commission for England and Wales, with an equivalent
name in Welsh. Subsection (3) of section 1A establishes the Commission as a
Government department.
Other provisions in clause 4 transfer the Commissioners’ functions to the new
body (subsection (4)), abolish the office of Charity Commissioner (subsection
(3)), and ensure that references to the Commissioners in other enactments
passed before the commencement of this clause are, from its
commencement, understood as references to the new Commission
(subsection (5)).
Subsection (7) of clause 4 gives effect to Schedule 2 of the Bill, which
contains provisions to deal with aspects of the transition between the
Commissioners and the new Commission.
Provisions for the new Commission’s membership, staffing, committees,
procedures, and annual reporting are in Schedule 1A to the 1993 Act, inserted
by Schedule 1 to the Bill and given effect by clause 4(2) of it.
Clause 5 deals with the new Commission’s objectives, functions, duties and
incidental powers by inserting provisions (sections 1B, 1C, 1D and 1E) into the
1993 Act covering those matters respectively.
Clause 6 – The Charity Appeal Tribunal
Under the existing law, a right of appeal to the High Court exists in relation to
some decisions of the Charity Commissioners. This clause creates a new
tribunal to act as the “court of first instance” for appeals against certain
decisions of the new Charity Commission.
Subsection (1) of clause 6 provides for a new Part 1A of the 1993 Act to be
inserted after section 2 of the 1993 Act. Part 1A contains new sections 2A to
2D covering, respectively, the creation of the tribunal; its practice and
procedure (which establishes (section 2B(1)) that the Charity Commission is to
be the respondent on appeal to the tribunal whereas at present the Attorney
General is the respondent on appeal against the Commissioners to the High
Court); appeals from the tribunal to the High Court; and the powers of the
Attorney General to intervene in proceedings before the tribunal, or on appeal
from the tribunal to the High Court, where he is not a party to those
proceedings.
Subsection (2) of clause 6 gives effect to Schedule 3, which inserts the new
Schedule 1B into the 1993 Act. Schedule 1B covers the membership of the
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tribunal and appointments to it; its staff and facilities; the composition of its
panels, who are to exercise its functions; and its practices and procedures.
Subsection (3) of clause 6 gives effect to Schedule 4, which makes various
amendments to the 1993 Act. These amendments give rights of appeal to the
tribunal against specified decisions of the Commission, prescribing, in the
case of each specified decision, which persons have the right of appeal and
what powers the tribunal has in relation to the appeal or to the Commission’s
decision or action which is the subject of the appeal.
Clause 7 – Registration of Charities
Clause 7 substitutes three new sections – 3, 3A and 3B – for existing section 3
of the 1993 Act. New section 3 deals with the register of charities, which the
Charity Commission must continue to keep. Section 3 prescribes the content
of the register and the circumstances in which the Commission must or may
remove charities, or institutions which are no longer considered to be
charities, from it.
Section 3A prescribes the requirements for the registration of charities, making
different provision for different descriptions or classes of charity.
Section 3B deals with the duties of charity trustees in connection with
registration.
Sections 3 and 3B in effect reproduce, in a new structure, provisions of
existing section 3. The registration requirements in section 3A represent a
substantial change by comparison with the registration requirements in
existing section 3.
Section 3A begins (subsection (1)) with the general rule that every charity must
be registered. Subsection (2) then provides that four classes or descriptions of
charity (specified in paragraphs (a) to (d) of that subsection) are not required to
be registered. These are:
•

(paragraph (a)) exempt charities. The institutions specified in Schedule 2
to the 1993 are not deemed or confirmed by that Schedule to be
charities but, so far as they are charities, they are exempt charities.
Clause 9 of the Bill (see below) makes amendments to Schedule 2;

•

(paragraphs (b) and (c)) charities – usually known as excepted charities –
that are excepted either by order made by the Charity Commission
(paragraph (b)) or by regulations made by the Secretary of State
(paragraph (c)). In a change to the existing position, under which no
excepted charity is required to register, an excepted charity will be
required to register if its gross income exceeds £100,000;

•

paragraph (d) charities (other than CIOs – see clause 26) whose gross
income does not exceed £5,000. This financial threshold is designed to
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release the smallest charities, defined by their income, from the
registration requirement; currently the equivalent threshold in section 3 is
£1,000. At the same time the requirement in existing section 3, that a
charity must register if (regardless of the level of its income) it possesses
a permanent endowment or uses or occupies land, is not reenacted. The
combined effect of raising the threshold and not reenacting that
requirement is to release several thousand small charities from the duty
to register. However, such charities may (subsection 6 of section 3A)
register if they wish.
Subsection (3) of clause 3A provides that orders made before the
commencement date of this clause (“the appointed day”) to except charities
from the registration requirement are to have effect as if they were made under
subsection (2)(b) of clause 3A. This means that a charity comprised in such an
order will have to register if its gross income exceeds £100,000. Subsection (3)
also prevents the Commission from making an order to create any new
exceptions after the appointed day.
Subsection (4) makes similar provision in relation to charities excepted by
regulations made by the Secretary of State, except that it allows him to make
regulations which have the effect of excepting from the registration
requirement those formerly-exempt charities whose income does not exceed
£100,000.
Clause 8 – Interim Changes in threshold for registration of small charities
This clause allows the Secretary of State to bring about the effect of the
changes described above for paragraph (d) of clause 3A(2) before the
commencement of that provision.
Clause 9 – Changes in exempt charities
This clause amends Schedule 2 to the 1993 Act, to remove some specified
institutions from that Schedule and to include other specified institutions in
that Schedule. The effect of removing the specified institutions is that they will
no longer be exempt charities. The inclusion of certain institutions, specified in
subsections (4) and (5), is a technical change that will have no effect on the
exempt status of the institutions.
Clause 10 – Increased regulation of exempt charities under 1993 Act
This clause gives effect to the amendments to the 1993 Act specified in
Schedule 5. These amendments apply to exempt charities provisions of the
1993 Act which formerly did not apply to them. The Charity Commission’s
power to institute inquiries into exempt charities under section 8 of the 1993
Act (conferred by paragraph 2 of Schedule 5) is limited: the Commission may
only exercise that power, in relation to an exempt charity, on the request of the
charity’s principal regulator (see note on clause 11).
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Clause 11 – General duty of principal regulator in relation to exempt
charity
This clause gives the Secretary of State power (subsection (4)(b)) to make
regulations prescribing a body or a Minister of the Crown as the principal
regulator of an exempt charity. A body or Minister prescribed as a principal
regulator of an exempt charity will have, in relation to that charity, the duty
(subsections (2) and (3)) to do all that it or he reasonably can to increase
compliance by the charity trustees with their legal obligations as such.
Subsection (5) will allow the Secretary of State to make regulations amending
enactments for certain purposes. These could include the purpose of giving a
principal regulator any new statutory powers that it needs to carry out its duty
to meet the compliance objective in relation to the exempt charity(ies) for
which it is principal regulator. The Secretary of State’s regulations are
(subsection (6)) subject to the affirmative resolution procedure.
Clause 12 – Application cy-près by reference to current circumstances
This clause amends section 13 of the 1993 Act by substituting ‘the
appropriate considerations’ for ‘the spirit of the gift’ in that section. The effect
is to require the Charity Commission, when making a scheme to alter the
purposes for which charity property is to be applied, to take into account not
only the spirit of the gift of the property but also the social and economic
circumstances prevailing at the time of the proposed alteration in the purpose.
Clause 13 – Application cy-près of gifts by donors unknown or
disclaiming
This clause, by amending section 14(4) of the 1993 Act, gives the Charity
Commission the power to decide whether property is to be treated as
belonging to donors who cannot be identified. Under the existing law only the
court has that power.
Clause 14 – Application cy-près of gifts made in response to certain
solicitations
This clause inserts a new section, section 14A, into the 1993 Act. Section 14A
applies to property (which includes money) given for specific charitable
purposes in response to a solicitation – ie an appeal – containing a certain
type of statement. The statement is described in subsection (2) and is to the
effect that unless, at the time of making his donation, the donor asks (by
making a “relevant declaration” as described in subsection (3)) to be given the
chance to reclaim his donation if the specific purposes for which he is giving it
fail in future, the donation will be applied cy-près.
Subsections (4)-(6) set out the process to be followed where the purposes
have failed and where the donor has made a relevant declaration. The trustees
holding the property must notify the donor that the purposes have failed and
ask him whether he wants the property (or a sum equal to its value) returned.
If he does, the trustees must return it to him. If either the trustees cannot find
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the donor, or the donor indicates that he does not wish the property returned,
then the property can be applied cy-près as if the donor had disclaimed his
right to have it returned to him.
Subsection (7) applies where the purposes have failed and where the donor
has not made a “relevant declaration”. It allows the property to be applied cyprès as if the donor had disclaimed his right to have it returned to him.
Paragraph (b) of subsection (8) makes clear that this section applies both
where the donor has received something of value in return for his donation
and where he has not. Paragraph (c) makes clear that where an appeal
consists of some solicitations which contain the statement described in
subsection (2) and some which do not contain that statement, the donor
(unless he proves otherwise) will be regarded as having responded to a
solicitation containing the statement.
Clause 15 – Cy-près schemes
This clause alters the cy-près rule. The cy-près rule is a well-established legal
rule that applies when the purposes for which charitable property is held are
being changed by the court or by the Charity Commission. The occasions on
which charitable purposes can be changed to new purposes by the court or
the Commission are set out in section 13 of the 1993 Act, as amended by
clause 12 of this Bill. At present the cy-près rule requires the new purposes to
be as close as practicable (bearing in mind the reason why the need to
change the purposes arose in the first place) to the original purposes.
Clause 15 alters the cy-près rule by inserting into the 1993 Act a new section
14B, subsection (1) of which requires the court or the Commission to act,
when making a scheme to change charitable purposes, in accordance with the
remaining provisions (ie subsections (2) to (6)) of new section 14B.
Subsection (2) of new section 14B requires the court or the Commission, when
making a scheme changing the charitable purposes for which particular
property given to a charity is held, to have regard to certain matters (see next
paragraph). This applies either when the scheme is transferring the property
from one charity to another or when there is no transfer and the scheme
simply changes the purposes of the charity that holds the property. “Property
given” to a charity includes (by virtue of subsection (5)) both the property in
the form in which it was originally given and any property derived from it. The
effect is that if, for example, a piece of land was given to a charity, then sold
by the charity, the money representing the proceeds of the sale would also
count as the “property given”.
The three matters to which the court or the Commission must have regard in
those circumstances are set out in subsection (3) of new section 14B. One of
those matters is the desirability of choosing new purposes which are close to
the original purposes; but that is not paramount. The court or the Commission
must give equal weight to the other two matters. One of these is the spirit of
the gift by which the property came to the charity. The other is the need to
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ensure that, once the scheme has been made, the property can be used to
make a significant social and economic impact.
Subsection (4) of new section 14B allows the court or the Commission, when
making a scheme which transfers a charity’s property to another charity, to
require the trustees of the receiving charity to use the property for purposes as
similar as practicable to the original purposes for which the property was held.
This to cover cases where the original purposes are still useful but the court or
the Commission believe that the property can be more effectively used in
conjunction with other property.
Clause 16 – Power to give specific directions for protection of charity
Subsection (1) of this clause inserts into the 1993 Act a new section 19A,
which gives the Charity Commission power to make an order directing that
particular action be taken. The circumstances in which the Commission may
make such an order are specified by subsection (1) of new section 19A.
Subsection (1) of new section 19A allows an order to be made if, at any time
after the start of an inquiry under section 8 of the 1993 Act into a charity, the
Commission is satisfied that the condition mentioned in either paragraph (a) or
paragraph (b) of section 18(1) of the 1993 Act has been met. These conditions
are, respectively:
•

that there is or has been any misconduct or mismanagement in the
administration of the charity; or

•

that it is necessary or desirable to act for the purpose of protecting the
property of the charity or securing a proper application for the purposes
of the charity of that property or of property coming to the charity.

Subsection (2) of new section 19A specifies the persons to whom the
Commission’s order may give a direction. “Charity trustees” in paragraph (a)
attracts the definition of “charity trustees” in section 97(1) of the 1993 Act: the
persons having the general control and management of the administration of a
charity. Paragraph (b) covers a person who is a trustee for the charity but who
is not a “charity trustee” within that definition. An example would be a
custodian trustee of the charity’s property.
Subsection (3) of new section 19A is to prevent the Commission from directing
a person to do something which is expressly prohibited by an Act of
Parliament or by the charity’s own constitution.
Subsection (2) of clause 16 allows an order to be made whether the inquiry in
question was started before or after this clause comes into effect.
Clause 17 – Power to direct application of charity property
This clause inserts into the 1993 Act a new section 19B, which gives the
Charity Commission, in certain circumstances, power to make an order
directing a particular application of property held by or on trust for a charity.
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Subsections (1) and (2) of new section 19B, in combination, set out the
circumstances in which this power is exercisable.
Subsection (3) makes clear that the Commission’s order will specify how the
property is to be applied by the person to whom the direction in the order is
given.
Subsection (4) is to prevent the Commission from directing a person to do
something which is expressly prohibited by an Act of Parliament. But it will
allow the Commission to direct a person to do something which he would not
have power to do under the charity’s own constitution.
Clause 18 – Relaxation of publicity requirements relating to schemes etc.
This clause substitutes for section 20 of the 1993 Act, which sets out the
procedures to be followed by the Charity Commissioners for giving publicity to
schemes and certain orders, a new section 20 and a section 20A and a
section 20B. The purpose of the changes is to speed up the formal procedure
for the making of schemes and orders by the Charity Commission and to
reduce the cost to charities, by making advertising of the changes a matter of
Commission discretion.
Subsections (1) and (2) of new section 20 state that the Commission may not
establish a scheme for a charity without giving public notice or, if it is a local
charity, informing the parish council or chairman of the parish meeting.
Subsection (3) makes the timing of such notices a discretionary matter for the
Commission. Under the current law, public notice must have been given for at
least a month before the date of making the scheme.
Subsection (4) allows the Commission to disapply the publicity requirement if
it is satisfied that this is unnecessary. Subsection (5) says that the Commission
must take into account any representations made to it but may proceed with
the proposals without further notice at its own discretion without necessarily
modifying them. After an order is made it must be displayed publicly for at
least a month in the Commission’s office and, if it is a local charity, at a
convenient place in the charity’s area. The latter requirement may be
disregarded should the Commission deem it unnecessary. Subsection (7) gives
the Commission discretion as to what information is included in the public
notices and how it is presented.
Section 20A contains similar provison to section 20 in relation to orders of the
Commission to remove trustees, officers, agents or employees of charities
from their position as such within a charity. The Commission can determine
the length of public notice given (subsection 3), whether or not such a notice
is necessary (subsection 4) and the form and content of the notice (subsection
7). Subsection (5) requires the Commission to notify the person being removed
from his position not less than one month before the order is made, inviting
representations from him within a stated time. This does not apply if the
person cannot be found or has no known address in the United Kingdom.
112

Subsection (8) allows the notice to be given by post to the recipient’s last
known address in the UK.
Section 20B concerns orders made by the Commission that are subject to
appeal. The Commission must give public notice of such an order or notice of
it to all those entitled to appeal unless it – the Commission – is satisfied that it
is unnecessary to do so. The Commission may decide the form and content of
the notice and may notify recipients by post, using the last known address in
the UK.
Clause 19 – Participation of Scottish and Northern Irish charities in
common investment schemes etc.
Under sections 24 and 25 of the Charities Act 1993 the Charity
Commissioners may make schemes for the establishment of, respectively,
common investment funds (CIFs) and common deposit funds (CDFs), which
are collective investment vehicles specially designed for charities. A CIF is
akin to a unit trust while a CDF is akin to a deposit account for cash. Under
the existing law the only investors from which CIFs and CDFs are allowed to
accept investments are charities established in England and Wales.
Clause 19 amends sections 24 and 25 of the Charities Act 1993 to allow CIFs
and CDFs the opportunity to admit, as investors, charities established in
Scotland and Northern Ireland.
Clause 20 – Power to give advice and guidance
The Charity Commissioners have power under section 29 of the 1993 Act to
give a charity trustee who applies in writing for it, their opinion or advice on
any matter affecting the performance of his or her duties as such. If the
trustee acts in accordance with the advice or opinion given by the
Commissioners, he or she is deemed to have acted in accordance with the
trusts of the charity. This protection is withdrawn, however, if the trustee
knows or suspects that the Commissioners’ opinion or advice was given
without their knowing all the material facts of the matter. Protection is also
withdrawn where the court has already given a decision on the same matter,
and where proceedings are under way to obtain the court’s decision.
Clause 20 substitutes a new section 29 for the existing section 29. The overall
effect of new section 29 is to preserve, with two minor extensions, the existing
power described above, and to add a more general power for the Commission
to give advice.
Subsections (1) to (4) of the new section 29 reproduce in essence the existing
power, but extend the range of persons entitled to seek the Commission’s
opinion or advice. As well as charity trustees, who are entitled under the
existing power, subsection (2)(a) and (b) entitles any other trustee, or any
officer, employee or agent, of a charity to seek the Commission’s opinion or
advice. Subsection (1)(b) makes the second extension, which is to allow the
Commission’s opinion or advice to be sought on any matter relating to the
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administration of the charity not just, as at present, on any matter relating to
the applicant’s performance of his or her duties.
Subsections (5) and (6) give the Commission a more general power to give
advice and guidance, as part of their new function (set out in new section
1C(2) of the 1993 Act, inserted by clause 5 of the Bill) of encouraging and
facilitating the better administration of charities. The Commission may use this
new power to give advice to individual charities, to classes of charity, or to all
charities, and may do so in whatever form and manner – for example, through
letters, through publications made generally available, through documents
placed on their website – it considers appropriate.
Clause 21 – Power to enter premises
This clause inserts into the 1993 Act a new section, section 31A, which gives
the Charity Commission power to enter premises for certain purposes and on
certain conditions. The Charity Commissioners have had since 1960 an
enforceable power to call for documents and search records, but have never
had power to enter premises to take possession of documents or information.
The power of entry is exercisable subject to obtaining a warrant from a justice
of the peace. Subsection (1) of new section 31A sets out the circumstances in
which a justice of the peace may issue a warrant.
The conditions in subsection (2) include the condition (paragraph (a) of that
subsection) that an inquiry has been instituted under section 8 of the 1993
Act. Section 8 gives the Commission power to institute inquiries with regard to
charities or a particular charity or class of charities, either generally or for
particular purposes.
Subsection (3) sets out the actions which a warrant authorises the
Commission employee named in the warrant to take. The documents which
that person may take into his or her possession are limited, by paragraph (b)
of that subsection, to documents falling within paragraph (b) of subsection (2)
– that is, to documents which are relevant to the inquiry in question and which
the Commission could require to be furnished or produced under its power in
section 9(1) of the 1993 Act. Subsection (d) allows the Commission employee
to take possession of computer discs and other electronic storage devices
containing information of the same description.
Clause 22 – Annual audit or examination of accounts of unincorporated
charities
Clause 22 makes a number of amendments to section 43 of the 1993 Act. At
present under section 43 a charity which is not a company must have its
accounts for a particular financial year professionally audited (that is, audited
by a person eligible under the Companies Act 1989 to audit the accounts of a
company) if either:
•

its gross income or total expenditure exceeded £250,000 in that financial
year; or
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•

its gross income or total expenditure exceeded £250,000 in either of the
two years preceding that financial year.

The substitution made by subsection (2) of this clause removes from the
requirement to have an audit any references to the expenditure of a charity,
which means that the level of a charity’s expenditure is no longer relevant in
determing whether or not its accounts must be audited. Nor is there any
longer a requirement to consider the income of the charity in the preceding
two years before the year in question. New section 43(1) sets the audit
requirement at an income level of £500,000 per annum and introduces an
additional asset value threshold of £2.8million. The asset value threshold
applies only to those charities that are required to prepare a full annual
statement of accounts under section 42(1) (ie the threshold does not apply to
charities which prepare the simpler form of accounts under section 42(3)). This
means that the asset threshold applies only to charities with gross income of
more than £100,000 per annum.
The amendment made by subsection (3) to section 43(2) preserves the
requirement that a charity’s auditor must be a person eligible to audit
company accounts. The purpose of the amendment is to apply to auditors of
charity accounts the rules on ineligibility on grounds of lack of independence
that are contained in Part 2 of the Companies Act 1985.
Subsection (4) amends section 43(3) of the Charities Act 1993. This section
relates to the requirements placed on charities, falling below the audit
requirement threshold, to have their accounts independently examined.
Section 28 of the Deregulation and Contracting Out Act 1994 amended
section 43(3) so that the requirement to have an independent examination was
placed on charities whose gross income or total expenditure in that year
exceeded £10,000. This amendment removes the consideration of expenditure
from the requirement to have an independent examination. However, the
accounts of charities with incomes above £10,000 but below the new
threshold of £500,000 would be subject to independent examination.
Subsection (5) provides for the new subsection (3A). This subsection relates to
those charities which would have been required to have an audit under the
previous regime, that is those with incomes above £250,000 but with incomes
below the new audit threshold requirement of £500,000. Where those charities
do not opt to have an audit the accounts are required to be independently
examined by someone with a relevant qualification. For the purposes of the
Act a relevant qualification would be a member of a body recognised under
section 249D(3) of the Companies Act 1985, which would currently be one of
the following bodies:
•

Institute of Chartered Accountants in England and Wales (member CCAB)

•

Institute of Chartered Accountants of Scotland (member CCAB)

•

Institute of Chartered Accountants in Ireland (CCAB)
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•

Association of Chartered Certified Accountants (member CCAB)

•

Association of International Accountants

•

Association of Accounting Technicians

•

Chartered Institute of Management Accountants (member of CCAB)

•

Institute of Chartered Secretaries and Administrators,

or a member of the Chartered Institute of Public Finance and Accountancy.
The Secretary of State would have the power by order (given by subsection
(6)) to add a body to the list and to remove or alter the name of a body that is
included in the list.
Subsection (6) substitutes section 43(8) of the 1993 Act for a new section
43(8). Under this subsection the Secretary of State retains the power to amend
the audit threshold requirements and the requirements for independent
examination. As explained above, the Secretary of State also has the power to
amend the list of bodies to which section 43(3A) refers.
Clause 23 – Duty of auditor etc. of unincorporated charity to report
matters to Commission.
Auditors of registered charities which are not companies have a specific
statutory duty to report to the Charity Commission abuse or significant
breaches of charity law or regulation by virtue of the Charities (Accounts and
Reports) Regulations 1995 Regulation 6(5). Auditors who do so have statutory
protection from the risk of action for breach of confidence or defamation.
Auditors of charitable companies, however, would have to rely on the
protection given by case law if they made a similar report in the ‘public
interest’.
Subsection (1) of clause 23 provides for the new section 44A, duty of auditors
etc to report matters to the Charity Commission. Currently Section 44 of the
1993 Act confers on the Secretary of State a power to make regulations about
the duties of auditors under section 43 and that power has been exercised in
the Charities (Accounts and Reports) Regulations 1995. Regulation 6(5) of
those regulations imposes on the auditor of a charity a duty to communicate
to the Commissioners in writing any matter relating to the activities or affairs of
the charity which he has reasonable cause to believe is, or is likely to be, of
material significance for the exercise in relation to the charity of the
Commissioners’ functions under section 8 (inquiries) or 18 (protective powers)
of the 1993 Act. The effect of that duty is to release an auditor acting in
pursuance of regulation 6(5) from his duty of confidentiality to the trustees of
the charity and to enable him to report relevant matters about the charity
without risking action for breach of confidence. The new section 44A outlines
the duties placed on auditors and extends that duty to independent examiners
and enables them to report relevant matters to the Commission, it releases
them from the duty of confidentiality to the trustees of the charity and (Section
44A(1)-(7)).
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Section 44A(3) confers on an auditor or independent examiner a discretionary
power to communicate to the Charity Commission in writing any matter of
which he has become aware of in his capacity as such and which he has
reasonable cause to believe is relevant to any of the functions of the Charity
Commission.
Subsection (2) provides for the new section 69A. It extends to persons acting
as auditors of charitable companies under Chapter 5 of Part 11 of the
Companies Act 1985, and to reporting accountants of charitable companies
under section 249C of that Act, the duty and protection provided for auditors
and independent examiners under section 44A(2)-(7).
Subsection (3) clarifies that the amendments made by section 44A and section
69A specifically extend to matters which the auditor, independent examiner or
reporting accountant became aware of prior to the commencement of this
legislation. Where a duty has been placed on them by virtue of section 44A(2)
or 69A(1) to report matters in writing to the Commission, that duty covers
matters of which they became aware before commencement of this clause but
within the charity’s financial year current at the date of commencement.
Clause 24 – Relaxation of restriction on altering memorandum etc. of
charitable company
Clause 17 amends section 64 of the 1993 Act and subsection (2) substitutes
section 64(2) for a revised section 64(2).
Subsection (2) also provides for a new subsection (2A) to be inserted after
section 64(2). Section 64(2A) limits the occasions on which the alteration of
the charity’s memorandum or articles of association would require the prior
written consent of the Charity Commission. The occasions where the Charity
Commission’s prior written consent is required are provided for by section
64(2A)(a)-(c).
Clause 25 – Annual audit or examination of accounts of charitable
companies
The provisions in this clause relate specifically to the audit thresholds for
charitable companies. The revised thresholds will ensure greater consistency
in the audit thresholds for charitable companies and unincorporated charities.
The provisions in this clause amend section 249 of the Companies Act 1985
and have been developed in conjunction with the Department of Trade and
Industry.
Subsection (1) amends section 249A(4) of the Companies Act 1985. Section
249A(4) provides for the circumstances in which a charitable company with
income between £90,000 and £250,000 and assets of less than £1.4 million
may have an accountant’s report rather than an audit. Subsection (1)(a) and (b)
increases the reporting accountant conditions so that charitable companies
with gross incomes of more than £90,000 but not more than £500,000 and
with assets of not more than £2.8million would be able to have an
accountant’s report as opposed to an audit.
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Subsection (2) provides for the associated increase in the audit exemption
threshold where a charitable company is a parent company or subsidiary
undertaking. Section 249B(1C) of the Companies Act 1985 provides that
where a charitable company is a parent company or subsidiary undertaking to
obtain an audit exemption in that year the group turnover would be not more
than £350,000 net (£420,000 gross). The charitable group threshold is 40%
higher than that for the charitable company threshold. For that reason
subsection (2) provides that the new threshold for audit exemption for
charitable groups is 40% higher than the new threshold for charitable
companies. The new threshold is therefore £700,000 net or £840,000 gross
(that figure is 20% higher than the net figure).
Clause 26 and Schedule 6 – Charitable incorporated organisations
Clause 26 introduces Schedule 6, Part 1 of which inserts a new Part, 8A, and
a new Schedule, 5A, into the 1993 Act. This new Part and Schedule make
provision for a new type of legal entity, the charitable incorporated
organisation (“CIO”). Part 2 of Schedule 6 makes other amendments to the
1993 Act to apply requirements of that Act to the CIO.
Clause 27 – Remuneration of trustees etc providing services to charity
A trustee (including the directors of charitable companies) may not directly or
indirectly receive any remuneration, or other form of valuable benefit, from his
charity without authority. Currently authority for a trustee’s remuneration can
come from either:
•

a provision in the charity’s governing instrument; or

•

an order made by the Charity Commission (under section 26 of the
Charities Act 1993) or by the Court; or

•

statutory provision (e.g. Schedule. 1 to the Housing Act 1996, which
allows for the remuneration of charity trustees of some charitable
housing associations in some circumstances).

This clause inserts two new sections, 73A and 73B, into the 1993 Act. Section
73A provides a statutory power for trustee bodies to pay remuneration to an
individual trustee where that trustee, or a person connected with that trustee
(as defined in section 73B(6)), is providing goods or services to the charity. It
also provides safeguards to prevent misuse of the power.
Subsections (2) to (6) set out the conditions that need to be met for
remuneration to be payable under this section.
Subsection (7) provides that this section does not apply to remuneration for
services provided by a person acting in the capacity of trustee, nor under a
contract of employment. Neither does this section apply to any other
remuneration to which a person is entitled specified in the provisions and
orders that are set out in subsection (8).
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Section 73(B)(2) and (3) contain two of the safeguards to prevent misuse of the
power: duty to have regard to Charity Commission guidance, and a
requirement to act in accordance with the duty of care set out in section 1(1)
of the Trustee Act 2000.
Clause 28 – Disqualification of trustees receiving remuneration by virtue
of section 27
This clause inserts a new section, 73C, into the 1993 Act. Where a trustee or
connected person is (or would be) entitled to receive remuneration under an
agreement or proposed agreement within section 73A (inserted by clause 26),
section 73C provides (subsection (2)) that the trustee in question is disqualified
from acting as a trustee in relation to decisions or other matters about that
agreement. For this clause a “connected person” is as defined in section
73(B)(6) as inserted by clause 27.
Subsection (3) prevents a person’s disqualification from invalidating his acts
done while disqualified.
Penalties on conviction of the offence of acting as a trustee while disqualified
under this section are prescribed by subsection (4). There is, in subsection (5),
a defence for a person charged with an offence under subsection (4).
Subsection (6) allows the Charity Commission to order a person to repay to
the charity any remuneration – including, by virtue of subsection (7), the value
of any benefit in kind – which he has received under an agreement in relation
to which he acted while disqualified.
Subsections (8) to (10) provide for appeals, to the Tribunal created by clause 6,
against orders made by the Commission under subsection (6).
Clause 29 – Power of Commission to relieve trustees, auditors etc from
liability for breach of trust or duty
Currently a charity trustee seeking relief from personal liability for a breach of
trust must apply to the court. The court can grant relief, where it believes that
the trustee has acted honestly and reasonably and ought fairly to be excused,
under section 61 of the Trustee Act 1925 or, for directors of charitable
companies, section 727 of the Companies Act 1985. The Charity Commission
does not currently have the power to grant relief in that way.
This clause provides the Commission with such a power. It inserts a new
section, 73D, into the 1993 Act. Section 73D confers power on the Charity
Commission to provide relief from liability (in whole or in part) to a trustee for
breach of trust or duty, where the trustee has acted honestly and reasonably,
and where the trustee ought fairly to be excused for the breach. It also
extends that power to apply to persons appointed by a charity (under section
43 of the Charities Act 1993) as auditor or independent examiner.
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Clauses 30 – Power to transfer all property; 31 – Power to replace
purposes; and 32 – Power to modify powers or procedures
At present, section 74 of the 1993 Act gives the charity trustees of certain
unincorporated charities with low annual income (currently £5,000 or less) the
power, subject to specified controls and conditions, to make a resolution:
•

to transfer all the property of the charity to one or more other charities; or

•

to modify the trusts of the charity by replacing all or any of the purposes
of the charity with other charitable purposes; or

•

to modify particular powers and procedures in the trusts of the charity.

Section 74 removes the need for charity trustees who wish to make any such
transfer or modification, but who do not otherwise have the power to do so, to
apply to the Charity Commission to make a scheme effecting the transfer or
modification. Under section 74 the Commission’s concurrence in writing to the
resolution is needed before the transfer or modification can take effect, but for
small charities the process of obtaining that concurrence is normally much
simpler and quicker than the process of applying for a scheme.
Clauses 30 – 32 of the Bill preserve the essence of the current section 74
arrangements for low-income charities while modifying and extending some
elements of them.
Clause 30 substitutes for existing section 74 a new section 74 and section
74A, which deal with the power to transfer a charity’s property to one or more
other charities.
Clause 31 inserts a new section, 74B, into the 1993 Act to deal with the power
to modify a charity’s trusts by replacing all or any of the charity’s purposes
with other charitable purposes.
Clause 32 inserts a new section, 74C, into the 1993 Act to deal with the power
to modify powers or procedures in the trusts of a charity.
Clause 33 – Power to spend capital
Section 75 of the 1993 Act gives to the trustees of very small unincorporated
charities which have permanent endowment not consisting of any land the
power to resolve, by a simple administrative procedure, to spend that
endowment. Very small charities in this context are ones whose gross annual
income is not more than £1,000. Permanent endowment is property which is
subject to a restriction preventing its expenditure. Where permanent
endowment is held as an investment the income from the investment must be
spent but the capital may not be. The purpose of section 75 is to allow
trustees of charities with slender resources to remove the restriction on
expenditure of capital, so that the capital can be spent as well as the income.
This is useful because the income is often so small that little if anything can be
achieved by spending the income alone.
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Clause 33 substitutes for the existing section 75 a new section 75, which
modifies and extends the current regime for expenditure of capital by small
charities.
The principal changes brought about by new section 75 are:
•

the power to resolve to spend permanent endowment is made available
(subsection(3)) to qualifying charities with annual income over £1,000 in
respect of any endowment fund worth up to £10,000;

•

one of the conditions of existing section 75 is that, before making a
resolution, trustees must be satisfied that the charity’s property is too
small for “any useful purpose” to be achieved by spending the income
alone. It is sometimes difficult for trustees to conclude that a sum of
money is so small that there is not any useful purpose to be achieved by
spending it. Subsection (5) of new section 75 substitutes a different test;

•

the requirement for the Charity Commission to go through a procedure of
concurrence with the trustees’ resolution is not reenacted.

Subsection (8) allows the Secretary of State to change the amounts mentioned
in subsection (3).
Clause 33 also inserts two new sections, 75A and 75B, into the 1993 Act.
These provide powers for some larger charities (as specified in subsection
(1)(b)) to resolve spend certain permanent endowment funds (as specified in
subsection (1)(a)). The condition which trustees must satisfy before resolving
to spend such funds is specified in subsection (3).
Subsections (5) to (10) prescribe some safeguards which apply where the
permanent endowment in question came to the charity by a lifetime gift from,
or under the will of, a person, or as a grant or other form of donation from an
institution. The safeguards are meant to ensure, by requiring the Charity
Commission’s concurrence to be obtained and by requiring the Commission to
take into account the wishes of the donor as well any changes in the charity’s
circumstances since the gift was made, that the donor’s intentions in making
the gift are treated with due consideration.
Section 75B applies in cases where the Charity Commission have made a
direction to a specific effect under section 96(5) of the 1993 Act. That
provision allows the Commission to direct that an institution (typically a trust)
which is established for some special purposes of, or in connection with, a
charity either forms part of that charity or represents a distinct charity by itself.
Where the Commission has directed that a special trust is a distinct charity,
section 75B allows that charity’s trustees to resolve to spend certain
permanent endowment subject to conditions and controls which mirror those
described above for subsections (3) and (5) to (10) of section 75A.
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Clause 34 – Merger of Charities
Clause 34 inserts two new sections, 75C and 75D, into the 1993 Act. Together
they provide for a public register of mergers between charities.
Subsection (1) of section 75C require the Charity Commission to establish and
maintain the register which. Subsection (3) describes what sort of mergers will
be included in the register, stating that only those charities who inform the
Commission that they merge will be registered. In other words, registration
remains optional and at the discretion of the charities involved. Subsection (4)
defines ‘relevant charity merger’. Subsection (6) states what information will be
held on the register. The register will be open to the public (subsection (7)) and
the information on it must be made available in legible form even if it is not
held that way (subsection (8)). Subsection (9) provides for the register to
include mergers that took place before the commencement of this clause.
Section 75D deals with the effect of entry in the register of mergers. It is
concerned with what happens to the money and assets of the charity that
ceases to exist after the merger (this might be both charities if a new charity is
created as a result of the merger). Subsection (2) provides that any gift given
in the name of the old charity but which takes effect after the date of the
merger can be considered as the property of the charity created as a result of
the merger.
Subsection (3) deals with the situation for those mergers that happened before
the commencement of this clause. It states that subsection (2) does not affect
gifts given before that date. However, it does affect gifts given after the date of
enactment but before the charity enters the register.
Subsections (4) and (5) allow a declaration to be made by the trustees of the
transferor charity in contemplation of the merger, which operates to transfer all
the property of that charity to the transferee charity without the need for any
further document of transfer.
Clause 35 – Statements indicating benefits for charitable institutions and
fund-raisers
This clause amends section 60 of the 1992 Act.
Subsections (2) and (3) read with subsection (5) amend sections 60(1)(c) and
60(2)(c) of the 1992 Act to require a professional fundraiser to state the
amount of his remuneration in connection with an appeal; or, if that amount is
not known at the time of the appeal, to give as accurate an estimate of the
amount as is reasonably possible in the circumstances Currently a
professional fundraiser is required state only in general terms the method by
which his remuneration is determined, which has in practice been imprecise
and has offered little assistance to those it was designed to help.
Subsection (4) amends section 60(3)(c) of the Charities Act 1992, which
require a commercial participator to make a general statement outlining the
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method of determining the benefit to the charitable institution or institutions
concerned. Subsection (4) substitutes for section 60(3)(c) a revised section
60(3)(c), which when read with subsection (5) requires the statement to
indicate:
•

the amount or an estimate of the amount if the amount is not known at
the time, of the consideration given for goods or services sold or
supplied by the commercial participator which is to be given to or
applied for the benefit of the charitable institutions or institutions
concerned;

•

the amount or an estimate of the amount if the actual amount is not
known at the time, of the proceeds of the promotional venture
undertaken by a commercial participator which are to be given to or
applied for the benefit of the charitable institution or institutions
concerned;

•

where an agreement with a commercial participator has been made
authorising him to represent that charitable contributions are to be given
to or applied for the benefit of the institution concerned the statement
would indicate the amount, or an estimate of the amount if the amount is
not known at the time, of the sums given by way of donation in
connection with the sale or supply of goods or services which are to be
given to or applied for the benefit of the charitable institution or
institutions concerned.

Subsection (5) provides for a new subsection (3A) to be inserted after
subsection (3) of section 60 of the 1992 Act. It provides that the notifiable
amount of remuneration is the actual amount if that is known at the time of the
statement, otherwise an estimated amount of the remuneration or sum,
calculated as accurately as possible in all the circumstances.
Clause 36 – Reserve power to control fund-raising by charitable
institutions
Subsection (1) of this clause confers a new power on the Secretary of State by
inserting a new section 64A into the 1992 Act. The power is to make
regulations to control charity fundraising (defined in section 64A(2)) if the
Secretary of State deems it necessary or desirable. In particular, the
regulations may impose a good practice requirement on persons managing
charitable institutions (in charities those persons are the charity trustees).
Subsections (4) and (5) of section 64A, read together, define the good practice
requirement. The power enables the regulations to provide that persistent
failure to comply with the regulations constitutes an offence the penalty for
which, on summary conviction, is a fine not exceeding level 2 on the standard
scale.
Subsection (2) of the clause amends section 77(4) of the 1992 Act. The effect
is to require the Secretary of State to consult such persons or bodies as he
considers appropriate before making any regulations under section 64A.
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Clause 37 – Regulation of public charitable collections
This clause, and the six following clauses, provide for the regulation of public
charitable collections by amending Part III of the 1992 Act. But because Part
III of the 1992 Act was never brought into effect, the arrangements currently in
force for regulating public charitable collections derive (in the case of street
collections) from a law of 1916 and (in the case of house to house collections)
from a law of 1939.
Clause 37 substitutes new sections 65, 65A and 65B for existing section of
the 1992 Act. The three new sections break down existing section 65 into
three separate elements without making many changes of substance.
65 Regulation of public charitable collections
Section 65(1) defines the two types of public charitable collection.
Section 65(2) provides for the definitions relevant to Part 3 of the Charities Act
2005.
65A Charitable appeals that are not public charitable collections
Section 65A (1) defines which appeals do not count as public charitable
collections. Section 65A(1)(c) specifically excludes any appeal on land to
which the public has unrestricted access, but only because of the express or
implied permission of the occupier of the land, and the occupier is the
promoter of the collection. This provision is intended to exclude collections
undertaken by organisations such as the National Trust on their own land from
the scope of the scheme.
Clause 38 – Restrictions on conducting collections
This clause replaces section 66 of the 1992 Act and outlines the restrictions
on conducting public charitable collections. It also provides for the new
section 66A.
Section 66(1) provides that a collection in a public place cannot be undertaken
unless the organisation holds (a) a certificate of fitness (granted by virtue of
section 66E) and has (b) obtained a permit from the relevant local authority
(granted under section 68).
Section 66(2) clarifies that the provisions of section 66(1) do not apply where
the collection is an exempt local, short-term collection. Those collections do
not require a certificate of fitness or a permit by virtue of section 66B of the
Act.
Section 66(3) provides that where a promoter undertakes a collection in a
public place without a certificate of fitness and a permit the promoter is guilty
of an offence and provides for the maximum level of fine appropriate in such a
case.
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66A Restrictions on conducting door to door collections
Section 66A(1) provides that a collection by means of visits door to door
cannot be undertaken unless the organisation holds (a) a certificate of fitness
(granted by virtue of section 66E) and (b) has notified the local authority of the
matters mentioned in section 66A(2).
Section 66A(4) clarifies that where a collection is undertaken by means of
visits door to door without a certificate of fitness and without notifying the
local authority of the matters referred to in section 66A(2) the promoter is
guilty of an offence and provides for the maximum level of fine appropriate in
such a case.
Clause 39 – Exemptions from the requirement to obtain certificates of
fitness or permits in respect of collections
This clause provides for new sections 66B and 66C, which set out the
conditions under which a collection would be exempt from the requirement to
obtain a certificate of fitness and a permit to collect.
66B Exemption for local, short-term collections
Section 66B(1) provides for the exemption from the requirement to obtain a
permit where a collection is undertaken either in a public place or by means of
visits door to door; for a collection that is local in character and is conducted
within a prescribed period of time (66B(1)(a)&(b)). The collection would be
exempt from the requirement to obtain a certificate of fitness and a permit if
the promoter had notified the local authority of the matters referred to at
section 66B(2)(a)-(d) no later than one month before the date the collection
commences and no earlier than 6 months before. Promoters would notify the
local authorities in whose areas the collection was to take place.
In accordance with section 66B(1)(d) a collection is only an exempt collection
for the purposes of section 66B if the local authority have not notified the
promoter under section 66B(3) at least 14 days before the date of the
collection that the collection does not qualify as a local, short-term collection.
66C Exemption for door to door collections of goods
Section 66C(1) provides for the exemption from the requirement to obtain a
certificate of fitness and a permit to a collection that is for goods only and is
conducted by means of visits door to door (not in a public place) and the
promoter has notified the local authority about the matters set out in section
66B(2)(a)-(d).
Clause 40 Certificates of fitness
This clause provides for the new sections 66D, 66E, 66F, 66G and 66H to be
inserted after section 66C of the 1992 Act.
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66D Applications for certificates
Section 66D(1) enables a person proposing to collect in one or more local
authority area to apply for a certificate of fitness, that would be the first stage
in the process. The second being either the submission of an application for a
permit (section 67) or notification to the local authority about the collection
(section 66A).
Section 66D(3)(a) specifies the deadline by which an application for a
certificate should be made and section 66D(3)(b) to (d) provides for the
information which should be submitted as part of the application process.
66E Determination of applications and issue of certificates
Section 66E(1) specifies that on receiving an application for a certificate of
fitness the local authority must take action to consult the chief officer of police
for the police area which comprises or includes the area of the local authority
and may make such other inquiries as they think fit. That reflects the
provisions currently provided by section 67(4) of the 1992 Act in relation to
permits.
Section 66E(4) provides that where a local authority refuses to issue a
certificate of fitness they must write to the applicant providing their reasons for
doing so.
66F Grounds for refusing to issue a certificate
Section 66F(1) provides the grounds on which a local authority can refuse to
issue a certificate of fitness. The grounds available are equivalent to the
grounds that had been provided by paragraphs (e) to (g) of section 69(1) of the
1992 Act. When considering an application for a certificate of fitness local
authorities are not able to consider the matters that had previously been
provided for by paragraphs (c) and (d) of section 69(1) of the 1992 Act.
66F(3) to (8) - see comments on subsection (8) of clause 40.
66G Withdrawal etc of certificates
66G(1)(a) provides that a certificate of fitness issued under section 66E may be
withdrawn where the local authority has reason to believe that subsection (2)
or (3) of section 66G applies.
66H Appeals
Section 66H(1) provides a right of appeal to the Magistrates’ court against a
decision by the local authority to issue a certificate of fitness under section
66D.
Section 66H(2) provides that the right of appeal can be used where the local
authority withdraws a certificate under section 66G. These rights of appeal are
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to be exercised within 14 days of the date of service of the relevant
notification on the person in question.
Section 66H(5) provides for an onwards right of appeal against the decision of
the Magistrates’ court to the Crown Court.
Clause 41 – Permits to conduct public charitable collections in a public
place
This clause amends sections 67 to 69 and 71 of the 1992 Act, which relate to
applications for a permit, refusal of applications and appeals.
Subsection (2) amends section 67(1) so that “public charitable collection” is
substituted for “collection in a public place (other than a collection that is an
exempt collection under section 66B)”. That amends the scope of the section
67 so that it deals with applications for a permit to conduct a collection in a
public place only. Collections in a public place which are exempt by virtue of
section 66B do not require a permit. Collections undertaken by means of visits
door to door do not require permits by virtue of sections 66A or 66C. That is
because collections on a door to door basis do not raise issues of capacity.
Subsection (4) provides for the omission of section 67(4) of the 1992 Act,
which required a local authority to consult the chief police officer before
determining an application for a permit to conduct public charitable
collections.
Subsection (5) amends section 68(1) to clarify that section 68 deals with
applications for a permit to undertake a collection in a public place as
opposed to by means of visits from door to door. Collections on a door to
door basis do not require a permit.
Subsection (6)(a) amends section 69(1) to clarify that section 69 deals with the
grounds of refusal to applications for a permit to undertake a collection in a
public place only, as opposed to by means of visits door to door.
Subsection (6)(c) omits from section 69 subsections (c) to (g). That is because
applications for a permit would be considered on the grounds of capacity only
and not on the fitness or otherwise of an organisation to undertake a
collection in a public place.
Subsection (8) provides for the omission of subsections (3) to (5) of section 69.
Those subsections are now relevant to the refusal of applications for a
certificate of fitness (66F) and the contents of them are reflected in
subsections (3) to (8) of section 66F.
Subsection (9) amends section 71, which provides for a right of appeal against
a decision to refuse to issue a permit, to attach a condition to a permit or to
withdraw a permit. Subsection (9) amends section 71(1) to clarify that section
71 deals with appeals in relation to permits to undertake collections in a public
place. Collections door to door do not require a permit.
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Clause 42 - Regulations
This clause empowers the Secretary of State to make regulations under Part 3
of the 1992 Act. Subsection 2 provides for a substitute section 73(1) and
enables the Secretary of State to make regulations in connection with the
matters provided for by the new sections 73(1)(a)-(f).
Clause 43 – Offences
This clause amends Section 74 of the 1992 Act which deals with offences.
In section 74(2) of the 1992 Act, the maximum fine has been changed from
“the fourth level” to “level 5.”
Subsection (3) provides for the substitution of section 74(3) for the new
section 74(3). It makes it an offence for any person to knowingly or recklessly
furnish any information which is false in material particularly in relation to an
application for a certificate of fitness under section 66D or a permit under
section 67 (section 74(3)(a)) or in relation to information provided for the
purposes of sections 66A, 66B or 66C. This section provides that the
provision of such false information constitutes an offence the penalty for which
is a fine not exceeding level 5 on the standard scale.
Clause 44 – Power of the Secretary of State to give financial assistance to
charitable, benevolent or philanthropic institutions
This clause gives the Secretary of State an express statutory power to give
financial assistance to organisations that are established for charitable,
benevolent or philanthropic purposes rather than relying on the annual
Appropriation Act. This power extends only to such organisations which
operate wholly or mainly in England. Government funding of similar
organisations operating in Wales is devolved to the National Assembly for
Wales.
Under clause 44 the Secretary of State may give financial assistance by way
of grants or loans (subsection (1)). Such assistance may be given subject to
terms and conditions (subsections (2) and (3)). The Secretary of State may
delegate his functions under this clause (subsections (5) and (6)). He must
report annually on his exercise of the power conferred by this clause
(subsections (7) and (8)).
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Clause 45 – Consequential amendments, repeals and transitional
provisions
The order-making power given to the Secretary of State by subsection (3)
allows him, by virtue of subsection (4), to amend or repeal any enactment. An
enactment here includes both primary legislation and subordinate legislation.
Subsection (5) applies the affirmative resolution procedure to the making of
orders under subsection (3).
Clause 46 – Expenses
This clause provides for the Secretary of State’s expenses to be met out of
public funds provided by Parliament.
Clause 47 – Interpretation
This clause prescribes the meaning of the listed terms wherever they appear in
the Bill.
Clause 48 – Short title, commencement and extent
Subsection (2) brings this clause, and subsections (3) to (5) of clause 45, into
effect on the date the Bill receives the Royal Assent, and provides for the
remaining provisions to be brought into force by order – usually known as a
commencement order – made by the Secretary of State. Subsection (3) allows
him to make commencement orders bringing different provisions of the Bill
into force on different dates.
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CHAPTER 1: Summary
INTRODUCTION
1)

Proposal

1.1 To create a modern legal framework to support and encourage a vibrant
and diverse voluntary sector
1.2 This Regulatory Impact Assessment (RIA) assesses the impact of all the
measures to be included in the Charities Bill. It updates the RIA set out in
‘Private Action, Public Benefit’, published by the Prime Minister’s
Strategy Unit (September 2002). This chapter presents the overarching
position. Later chapters deal with each measure in greater detail. Chapter
2 deals with the bulk of the measures which have been grouped together.
Chapter 3 deals with Public Collections and Chapters 4 and 5 deal with
the exempt and excepted charities respectively.
THE IMPORTANCE OF THE SECTOR
1.3 The voluntary sector has an enormous impact on everyday life and on
the national economy, making the preservation and expansion of its
sphere of influence an important aim of government. The sector provides
vital services, strengthens communities, identifies and addresses new
needs, and is often a powerful advocate for the marginalised in society.
1.4 According to recent figures published by NCVO, the UK voluntary sector
in 2001/02 had a total income of £20.8 billion, operating expenditure of
£20.4 billion and assets totalling £70.1 billion. The sector has 569,000
paid employees, some 2% of the national figure, and makes a
contribution of £7.2 billion to UK Gross Domestic Product (GDP).
1.5 The number of charities has increased and continues to do so, rising
from 98,000 active general charities in 1991 to approximately153,000 at
present. However, in 2001/02 the sector’s total income fell by £429
million compared to 2000/01 following the millennium. The largest
charities - those with annual incomes of £1 million or more - actually
experienced increases in income. The majority of the fall was in small
and medium sized organisations.
1.6 Surveys of individual donors suggest that giving to charity is an activity
still engaged in by over two-thirds of the adult population. Giving to
charity was worth an estimated £7.3 billion in 2002, a figure that is
boosted by the increasing use of tax-efficient methods. The Home Office
Citizenship Survey estimates that in 2001 27% of the population had
volunteered through a group, club or organisation at least once a month.
39% of the population had volunteered formally at least once in the last
year.
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2)

Purpose and intended effect

The Objectives
2.1 It has been over a decade since charity law was last reformed and many
aspects of current legislation are considerably older in origin. As a result,
charity law has not kept pace with changes in society and within the
diverse voluntary sector. The government has reviewed these laws and
has drafted new legislation designed to promote a dynamic and vibrant
voluntary sector which continues to enjoy the high levels of public
confidence upon which the sector depends.
2.2 The reforms will:
•

update and expand the list of charitable purposes and place a
clearer emphasis on the requirement to deliver on public benefit;

•

contain a range of measures designed to enable charities to
administer themselves more efficiently and to be more effective in
their work;

•

introduce a new legal form specifically for charities;

•

provide for a greater degree of accountability for charities which are
currently excepted or exempt from the requirement to register with
the Charity Commission;

•

improve the regulation of charity fundraising; and

•

modernise the Charity Commission’s functions and powers as
regulator and increase its accountability.

The Background
2.3 The Cabinet Office Strategy Unit report ‘Private Action, Public Benefit’,
made a number of recommendations for changes to the legal and
regulatory framework for the charitable and wider not-for-profit sector.
The responses to the public consultation on this report, which ran from
September 2002 to December 2002, demonstrated considerable support
for many of the proposals. The Government response to the Strategy
Unit report, which took account of the responses to the consultation, was
published as ‘Charities and Not-For-Profits: A Modern Legal Framework’.
The proposals, with very few exceptions, were accepted by the
Government and those requiring legislation form the basis of this Bill.
2.4 As the regulation of public collections is one where there is not a natural
consensus, it was decided to seek views on the detailed provisions of
the licensing scheme. A separate consultation entitled ‘Public
Collections: For Charitable, Philanthropic and Benevolent Purposes’ was
held from 9 September to 2 December 2003.
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3)

Risk Assessment

3.1 The current legal framework is out-dated. It places unnecessary
restriction on charities and does not deliver the degree of accountability
and transparency by charities which is necessary to maintain public trust
and confidence in the charitable sector. The proposed legislative changes
are not in response to any current crisis within the voluntary sector. The
aim of the changes is to empower the sector to expand and flourish to
promote public trust and confidence in it.
3.2 Retaining the status quo would:

4)

•

hamper the growth of a diverse and vibrant voluntary sector;

•

maintain unnecessary burdens on the sector through outdated
regulation;

•

risk the lowering of public confidence in charities; and

•

leave in place a system under which many large charities operate
without there being effective oversight of their compliance with
charity law.

Options

4.1 The options relating to each of the proposals are set out in Chapters 2-5.
The ones chosen have been selected to achieve the best balance
between costs and benefits.
5)

Expected Costs and Benefits

5.1 The table below summarises the costs and benefits for the main
measures that are included in the Charities Bill. The costings which
follow in the table show the range within which the precise costings will
fall.
Description

Costs

Benefits

1) New legal form for
Charities:

This change is
permissive so there will
be no unavoidable costs
to charities.

Will provide a new
corporate vehicle
specifically for charities,
thus reducing the
burden of registration
with both Companies
House and the Charity
Commission and the
attendant double
reporting requirements.

The introduction of the
Charitable Incorporated
Organisation, which will
be available only to
charities.
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Description

Costs

Benefits

2) Public Collections:

The impact on costs for
the majority of local
authorities should be
negligible. The scope of
the current licensing
regime would be
extended under the new
scheme but the number
of checks undertaken by
each individual local
authority would be
reduced. However, there
would be increased
costs for the London
Boroughs as a result of
the transfer of the
licensing regime from the
Metropolitan Police to
them.

To public confidence in
charitable collections
and, therefore, to charity
income.

A new, updated and
unified local authority
licensing scheme for
public collections.
This would involve an
assessment of the
fitness of the
organisation to collect,
then processing of
applications for permits
on the basis of capacity
only. Where collections
are to take place in
more than one area a
lead authority will
determine fitness. Local,
short-term collections
and the collections of
goods house to house
will be subject only to
the requirement to notify
the local authorities
within those areas
collections are to take
place. Collections of
cash or direct debits
house to house, whether
in one or more area will
be subject to a fitness
check only.

The costs to
Government would also
include the introduction
and processing of
appeals to the
Magistrates’ courts
against the refusal or
withdrawal of
applications for a
certificate of fitness and
a permit.
Costs to London
boroughs:
£32,500 - £103,584
Magistrates Courts:
£14,104 - £26,404
The costs to charities
and local authorities will
be increased because of
the inclusion of direct
debits in the scheme and
the extension of the
scheme to places not
currently covered.
However, costs will be
reduced because of the
lesser requirements in
the case of goods
collections and all
collections undertaken
house to house.
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Description

Costs

Benefits

4) Changes to the
Charity Commission:

Costs to the Charity
Commission:

These involve improving
the accountability and
transparency of the
Charity Commission
through a number of
different measures.

£431,000

To enhance confidence
in the effectiveness and
accountability of the
regulator.

5) Appeals against
Commission
decisions:

Costs to the Government
have been estimated at
one-off costs of £49,000
with continuing costs of
£379,600-£479,600.

An independent tribunal
will be introduced to
hear appeals

Charities will not have to
pay to use the tribunal.

Will promote confidence
in the regulator’s
decision-making by
providing an accessible,
and independent forum
in which charities can
contest the Charity
Commission’s decisions.

The Charity Commission
estimate that their total
costs for processing
appeals would be
between £150,000 and
£250,000 per annum.
6) Excepted Charities:
Excepted charities with
incomes above
£100,000 would be
required to register with
the Charity Commission.

Costs to the Charity
Commission should be
one-off registration
costs of £350,000£650,000 with
continuing costs of
£137,962-£256,214 per
annum.
Costs to these charities
should be modest.
Every effort will be made
to ensure that existing
systems are adapted
rather than new systems
being created so as to
minimise the
bureaucratic burden.
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Will ensure that charities
with excepted status an historic status that is
nowadays hard to justify
- are put on a par with
other charities,
improving their
accountability and
increasing public
confidence in the sector
more widely.

Description

Costs

Benefits

7) Exempt Charities:

Continuing costs should
be £19,820-£68,360 per
annum for the main
regulators.

Will ensure that exempt
organisations enjoying
the benefits of charitable
status are, like other
charities, overseen in
respect of their
adherence to charity
law.

Where a main regulator
has been identified and
accepted, the
monitoring regimes
already in place for
these charities should
be extended to include
basic charity law
requirements.
Where no main regulator
is identified these should
register with the Charity
Commission. The
changes would only
affect exempt charities
with an annual income
of above £100,000.
6)

Costs to the Charity
Commission should be
one-off registration costs
of £630,000-£1,170,000
with continuing costs of
£250,000-£450,000 per
annum.
Costs to the charities
themselves should be
the same as for the
excepted charities

Impact on Small Business

6.1 Overall, the impact on small business is expected to be minimal. The
views of the Small Business Service have been sought as part of the
consultation process. The principal concern was that the more onerous
accounting requirement for charities compared with those applying to
small businesses might prove a burden. However, the Small Business
Service has accepted that stakeholders legitimately have a greater desire
for more information about charities than they do about small
businesses. Other lesser concerns were identified and are dealt with in
subsequent chapters.
7)

Results of Consultation

7.1 Approximately 1,100 written responses were received to the consultation
on ‘Private Action, Public Benefit’ and over 250 to the public collections
consultation.
7.2 The Government has taken these responses into account in developing
its proposals. Overall, the responses justify proceeding with the
measures.
7.3 This Regulatory Impact Assessment is being published as part of a draft
Bill, and further comment is welcomed as part of the pre-legislative
scrutiny process.
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8)

Devolution

8.1 Charity law is a devolved issue in Scotland and Northern Ireland. The
Scottish Executive expect to publish a Charities Bill shortly. The
measures will affect England and Wales and consultation with the Welsh
Assembly has and will continue to take place.
9)

Guidance, Enforcement and Evaluation

9.1 The Charity Commission will continue to act as the principal focal point
for guidance, enforcement and evaluation of the diverse charitable sector.
9.2 There will be a review of the legislation by the Home Office after a period
of five years.
10) Summary
10.1 The measures included in the draft Charities Bill are designed to strengthen
the vibrant and diverse voluntary sector, giving it a legal and regulatory
framework that will be empowering and facilitate long-term growth.
11) Declaration
I have read this Regulatory Impact Assessment and I am satisfied that the
benefits justify the costs.
Signed:
Date: 27 May 2004
Fiona Mactaggart MP
Parliamentary Under Secretary for Race Equality, Community Policy
and Civil Renewal

Contact Details
Jonathan Martin
Charities Unit
Home Office
3rd Floor Allington Towers
19 Allington Street
London SW1H 0NN
Tel: 020 7035 5353
Email: Jonathan.Martin8@homeoffice.gsi.gov.uk
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CHAPTER 2: Charitable Legal Framework – Administrative
and Structural Reforms
1.1 This chapter assesses the impact of all the measures to be included in
the Charities Bill, with the exception of the regulation of public collections
and of excepted and exempt charities.
1.2 These measures affect all charities directly. Many of the measures are
permissive rather than prescriptive. The Bill seeks to promote growth in
the sector through a flexible rather than restrictive legislative framework.
PURPOSE AND INTENDED EFFECT
Objective
1.3 That charity be redefined in law, based on the principle of public benefit
and falling under one of twelve new purposes of charity.
1.4 That a package of legal measures be introduced that will facilitate
mergers and, more generally, the administrative running of charities.
These measures include the following:–
•

Raising the threshold below which small charities can make certain
changes (such as transferring assets and modifying objects) from
£5,000 to £10,000 annual income. The criteria and procedure for
transferring property or changing objects will be broadened and
simplified.

•

Making it easier for trustees to make administrative amendments to
their governing documents.

•

Speeding up the formal scheme making procedure and reduce the
cost to charities by making advertising the changes a matter of
Commission discretion.

•

Including specific provision in the Charitable Incorporated
Organisation legislation to facilitate transfers and mergers.

•

Providing for the benefit of all future legacies and gifts to transfer
automatically to the newly incorporated or merged charity.

•

Producing regulatory guidelines on due diligence in charity mergers,
based on a light-touch approach.

1.5 The criteria for allowing trustees to spend capital to be revised.
1.6 A new legal form designed specifically for charities, the Charitable
Incorporated Organisation (CIO), to be introduced, which will only be
available to charitable organisations. Five years after the introduction of
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the CIO the Government will consider further whether other forms of
incorporation should continue to be available for charities.
1.7 Auditors of all charities to have the same statutory protection from the
risk of action for breach of confidence or defamation, as do the auditors
of charities which are not companies.
1.8 The Home Secretary to be given power to introduce statutory regulation
of fundraising which he would exercise if he considers the self-regulation
initiative to have been ineffective or inadequate. The Government
accepts that self-regulation should be the first resort in improving
fundraising standards and practices. The advantage of self-regulation in
that area is that fundraising organisations would be centrally involved in
devising and implementing regulation and would be more committed to
it. However, the Government recognises that there is a risk that selfregulation might not be successful. The criteria which the Home
Secretary will use to judge the success or failure of self-regulation will be
published.
1.9 The legislation to be amended to require a specific statement of the
return that will be made to charitable, philanthropic and benevolent
purposes from promotional ventures.
1.10 A trustee body to have a statutory power to pay an individual trustee to
provide a service to a charity (outside their duties as a trustee) if they
reasonably believe it to be in the charity’s interests to do so.
1.11 Charity trustees to be able to apply to the Charity Commission as well as
the court for relief from personal liability for breach of trust where they
have acted honestly and reasonably.
1.12 The income threshold for audit to be raised to £500k per annum. An
asset threshold of £2.8 million to be introduced for charities required to
prepare a statement of accounts (currently those with incomes over
£100k per annum). A professional qualification to be required for
independent examiners of larger non-audited charities, that is those with
income above £250k but below £500k per annum.
1.13 The threshold for compulsory registration to be raised to £5,000 with
voluntary registration to be allowed for charities below the new threshold.
The two criteria relating to permanent endowment and use/occupation of
land should no longer apply.
1.14 The Commission to have clear strategic objectives in statute setting out
what it exists to achieve as regulator and to report its performance
against its objectives in its annual report. The Charity Commission to
hold an open Annual General Meeting at which to present its report and
answer questions.
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1.15 The Charity Commission to be a statutory corporation, operating at arms
length from Ministers, with the relationship defined in statute.
1.16 The number of Commissioners to be increased from five to nine, with
one Commissioner appointed by the Secretary of State for Wales. There
to be separate Chair and Chief Executive posts.
1.17 An independent tribunal to be introduced to hear appeals against the
legal decisions of the Commission as registrar and regulator.
Risk Assessment
1.18 Failure to update the legal framework by adopting these measures would
have a negative long-term impact on the ability of charities to expand
and modernise to create a more vibrant and diverse voluntary sector.
1.19 The definition of charitable purposes is nearly 400 years old. Should it
remain unchanged, the legal definition of charity might fail to match the
public perception of what is charitable. A clear focus on the requirement
to deliver public benefit is essential to ensure continued confidence in
the charity brand and to maintain public support for the granting of fiscal
benefits to charities.
1.20 The proposals such as the CIO, payment of trustees for services, the
measures set out in 1.4 and the spending of small levels of capital by
trustees are designed to make it easier for charities to operate. Failure to
implement them is likely to stifle initiative and innovation and prevent the
expansion of the sector.
1.21 The risk of not introducing the specific statement of the return from
promotional measures is that the general public will be either confused or
deliberately misled by how much of their money is given to the charity
benefiting from the promotion. Either would detract from public
confidence in the charitable sector.
1.22 However, forcing companies to make a specific statement of the return
made to charities from promotional ventures might deter companies from
creating such ventures. Companies might view revelation of such details
as a breach of confidentiality. Those risks are minor and out-weighed by
increased transparency and accountability considerations.
1.23 Failure to increase the audit threshold would be an unnecessary burden
to small and medium sized charities and would not be in line with a
general increase in the threshold for companies in the private sector.
However, increasing the threshold by too much would pose a risk to
public confidence. The public generally requires more information from
charities than small businesses with a similar turnover. This should be
reflected in the legislation.
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1.24 If the changes to the structure and governance of the Charity
Commission are not implemented it will be impeded in developing into a
modern effective regulator commanding the confidence of the charitable
sector and of the general public.
Options
1.25 Three broad options have been identified in regard to the proposals
mentioned in this RIA.
Option 1 - leave the relevant legislation unchanged.
1.26 The charitable sector would not have a modern fit for purpose legal and
regulatory framework.
Option 2 - Implement all of the proposals set out by the Strategy Unit in
‘Private Action, Public Benefit’.
1.27 Some of the Strategy Unit proposals met with strong opposition during
the period of consultation. Some were adapted as a result of the
consultation and one proposal was dropped due to Government
concerns about unfair competition. Continuing with these proposals
unchanged might lead to resentment that strongly expressed public
views were being ignored.
1.28 There was considerable support in the consultation for the inclusion of 3
further heads of charity over and above the 10 set out by the Strategy
Unit (SU). These 3 were:
•

the promotion of animal welfare;

•

the provision of social housing; and

•

the advancement of science (to be added to the proposed purpose
for the advancement of culture, arts and heritage).

These three purposes which are well-established as charitable would be
covered by the category ‘other purposes beneficial to the community’.
However, they have strong public recognition. Their inclusion as specific
purposes in their own right will help to align the legal definition of charity
with the public understanding of what is charitable.
1.29 There are risks inherent in implementing the SU recommendation that
charity law should be amended to allow charities to undertake all trading
within the charity, without the need for a trading company, subject to a
specific statutory duty of care. The Government does not favour this
proposal as it risks offending the principle of there being a level playing
field with private sector businesses. At present, companies owned by
charities are in the same position as any other company. It is a matter of
choice whether or not profits are passed on to shareholders within the
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Gift Aid arrangements. In addition, there is a statutory exemption from
tax for small trades carried on by charities and a concession providing
exemption from tax for minor trading activities for charitable purposes,
such as bazaars and jumble sales. These relieve smaller charities of any
administrative burden in conducting modest trading activity. The
implementation of the recommendation would present a significant risk of
generating unfair competition for other businesses.
1.30 Roughly a third of the 128 respondents on the proposal relating to audit
thresholds had concerns about it or unequivocally opposed it. Most of
these felt that raising the threshold to £1 million would lead to a greater
risk of abuse by medium-sized charities due to the lack of rigorous
scrutiny. Increasing the threshold to £1m runs the risk of alienating those
who opposed the measure, reducing the accountability of medium-sized
charities and possibly result in there not being enough competent
independent examiners to take on the extra work that would result from
the changes.
1.31 Over 95% of the small charities who responded to the consultation
opposed setting the registration level at £10,000 per annum on the
grounds that small charities derive much of their credibility with funders,
the public, local authorities, banks and other organisations from their
registration with the Charity Commission. Loss of registration could
damage small charities.
Option 3 - Implement those proposals accepted by the Government and set
out in ‘Charities and Not-for-Profits: A Modern Legal Framework’.
1.32 This would meet the objective of providing a modern fit-for-purpose
framework but contains a few risks.
1.33 The measures on trading that were rejected by the Government were
strongly supported by charities with 84% of the 297 respondents being in
favour. Failure to adopt this measure may alienate those who supported it.
1.34 Increasing the audit threshold to £500,000 rather than £1m will have less
of a de-regulatory effect for medium-sized charities. There will be a
discrepancy between the audit threshold of small businesses, which will
be £5.6m and that of charities but there is a greater public interest in the
accounts of charities and a higher risk to the sector should any individual
charity abuse the system.
1.35 Setting the registration threshold for charities at £5,000, means that there
will be a group of charities that are registered but not monitored on a
systematic basis but the Commission does not undertake systematic
monitoring of charities with an income of under £10,000 per annum. The
public might derive false comfort from believing mistakenly that all
registered charities are systematically monitored. That possibility is
outweighed by the need to ensure that the smallest charities do not have
to enter the ‘bureaucratic net’ until they are better resourced to do so.
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Those charities will still benefit from the information and advice of the
Charity Commission via Commission mailings. The Charity Commission’s
regulatory powers apply in full to unregistered charities below the
threshold.
1.36 Businesses involved in promotional ventures with charities may have
concerns about revealing information which might be commercially
sensitive and decline to participate, with consequent lost income to
charities. That risk is considered to be low.
Professional fundraising firms might suffer as a result of this measure, if
potential donors conclude that too much of their donation is going to the
fundraisers rather than to the charity. The public might not appreciate the
longer-term gains to charities. It will be for professional fundraisers to
provide a balanced case on this issue.
1.37 The structural changes to the Commission might result in the regulatory
or ‘watch-dog’ aspects of the work carried out by the Commission overshadowing its advisory and supportive role to the sector.
Benefits:
Option 1 - leaving the existing legislation unchanged.
1.38 There would be no additional benefits from this option.
Option 2 - Implement all of the proposals set out by the Strategy Unit in
‘Private Action, Public Benefit’.
1.39 The benefits have been identified in the foregoing paragraphs but have
been found to be outweighed by the risks.
Option 3 - Implement those proposals accepted by the Government and set
out in ‘Charities and Not-for-Profits: A Modern Legal Framework’.
1.40 The benefits have been identified in the foregoing paragraphs.
1.41 Broadening the definition of charity so that there are 12 new ‘heads of
charity’ will better reflect the modern concept of what is charitable.
Widening the definition may allow some organisations that were not
previously so to become charitable, though it is not expected that the
number of these would be very high. Reflecting a more modern definition
of charity will also give the general public a greater confidence in what is
charitable within law.
1.42 Requiring charities to demonstrate that they deliver public benefit will
enable the general public to have confidence that organisations which
have charitable status are genuinely for the public good.
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1.43 Introducing a range of legal measures to facilitate mergers will ease the
process when two charities combine. These measures are wholly
permissive and there is no intention to force charities to merge, merely to
facilitate the process where it seems in the best interests of the charities
involved. According to research carried out by the Charity Commission,
22% of all charities currently work collaboratively and 5% of charities
exist as a result of a merger in the past ten years. 13% of large charities
have either merged or actively considered a merger in the last 10 years
(March 2003). The majority of the charities for whom it was relevant felt
that as a result of the collaborative working, service delivery had
improved. 6% of those who were asked had considered merging in the
past 10 years but had not done so, 10% of those who did not work
collaboratively stated this was either because it had been considered but
not materialised or previous collaborative efforts had not worked out and
they were cautious of trying again. 15% of those who considered
merging but did not do so stated the reason was that the merger was too
bureaucratic or complex.
Many charities will feel no need to merge but those that do are likely to
reap benefits. Equally, a substantial number are put off by the
bureaucratic processes involved in merging. Simplification of the merger
process will benefit both the charities involved and the general public.
1.44 The benefit arising from the provision to allow trustees to spend capital,
provided it is below £10,000, will be limited but useful. Many major
charities, and educational institutions in particular have large numbers of
very small trusts, some of which are of considerable age. Maintaining the
separation of these funds while still ensuring that the charity makes the
most out of them can generate a lot of administrative work and ties down
potentially useful money. By loosening the controls on these funds, with
safeguards to ensure that the money is used for a similar purpose to that
originally stated, this measure will improve the performance of many
charities.
1.45 The creation of a new legal format, designed specifically for charities (the
CIO), should benefit them significantly. There will be no need for dual
registration with the Charity Commission and Companies House. The
regime will be tailored to fit the trustee governance structure. The
relationship between trustees and directors will be clarified and any
overlap resolved. There will be model constitutions prepared by coordinating bodies, tailor-made for particular parts of the sector and an
explicit statement of trustees’ duty of care, consistent with the Trustee
Act 2000.
1.46 Giving auditors of all charities the same statutory protection as the
auditors of charities that are not companies will improve the
accountability of charities. Auditors identifying potential malpractice will
be able to draw attention to legitimate concerns, without fear of the
consequences.
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1.47 The power to pay trustees, for services to the charity, other than as
trustees, will allow charities to benefit from the expertise of individuals
committed to the charity. Within the safeguards set out within the draft
Charities Bill, use of this measure will save charities money and enable
them to make the most of the resources available to them.
1.48 The ability of trustees to apply to both the Commission and the Courts
for relief of personal liability will have the benefit of providing greater
reassurance to potential and existing trustees that if they act reasonably
then their personal finances will not be affected by their role as trustee.
This should make it easier for charities to recruit high calibre trustees.
1.49 Raising the audit threshold to £500,000 will reduce the burden of
bureaucracy on medium-sized charities. It is estimated that increasing
the threshold would free over 2,000 unincorporated charities and nearly
1,500 charity companies from the audit requirement.
1.50 Raising the threshold for mandatory registration with the Charity
Commission to £5,000 will also help to cut down on costs on what can
be a tight administrative budget for small charities. It also has the
potential to cut registration costs for the Charity Commission itself,
although few charities which are already registered are likely to remove
themselves from the Commission’s register.
1.51 The requirement for commercial operators to make a specific statement
will have the benefit of clarifying the relationships between the private
and charitable sectors. According to research undertaken by Business in
the Community, consumers spent more than £50 million on products
displaying a charity logo during 2003 – a 50% rise on the previous year.
More than 83% of consumers have bought a cause-related product or
service. Charities have the potential to benefit enormously from entering
into a partnership – with a commercial organisation, for example Comic
Relief raised £250,000 from such an arrangement with a cake
manufacturer.
1.52 The structural changes to the Charity Commission will increase clarity
and accountability, so that the sector and the general public can have
confidence in the role the Commission plays. Its organisational status will
reflect its independence while the expansion of the board will enable it to
reflect the interests of a wider range of stakeholders.
1.53 The new Tribunal will provide charities and trustees with a better and less
expensive opportunity to challenge the decisions of the Charity
Commission through an authoritative and legally binding process.

148

Costs:
Option 1 - leaving the existing legislation unchanged.
1.54 There will be no additional costs for this option.
Option 2 - Implement all of the proposals set out by the Strategy Unit in
‘Private Action, Public Benefit’.
1.55 The costs of these measures will be mostly the same as for those in
option 3 – largely negligible. Removing the need for charities to have
separate trading subsidiaries could have significant costs for small
businesses. No accurate figures are available but both the Treasury and
the Small Business Service have stated that this proposal would incur an
unacceptable level of loss of revenue to small businesses.
Option 3 - Implement those proposals accepted by the Government and set
out in ‘Charities and Not-for-Profits: A Modern Legal Framework’.
1.56 The majority of these measures are permissive, so the costs incurred are
virtually entirely at the discretion of the charities themselves. The costs to
the charities of any of these measures is expected to be minimal. The
following measures are expected to be cost neutral:–
–

Facilitating mergers

–

Allowing trustees to spend capital

–

Auditor protection

–

Payment of trustees to provide a service

–

Raising the compulsory registration threshold to £5,000

The measure for trustees to apply to the Charity Commission for relief
from personal liability might involve some cost to the Commission but it
would be very small.
1.57 The costs involved in changing the definition of charitable purposes
should not be high. It is not expected that large numbers of organisations
will become charitable as a result of this, so the Charity Commission will
not face an increased burden.
1.58 The Charitable Incorporated Organisation is a permissive measure. The
cost of creating this legal form is expected to be equivalent to or less
than forming a company limited by guarantee. There will be additional
burdens to the Charity Commission but their figures indicate that it
should be possible to absorb any costs involved in registering this new
legal form.
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1.59 The cost in producing a specific statement of return from promotional
ventures should be negligible. It is not possible to calculate the financial
impact of the specific statement of return requirement. No charity
expressed concerns about this recommendation in response to the
Strategy Unit consultation.
1.60 Raising the audit threshold is likely to reduce the number of charities
requiring audit by approximately 3,500. It is expected that this reduction
will probably occur over a number of years, as many charities who
currently have their accounts audited are likely to continue to do so
immediately following the Bill. The governing documents of some
charities will require them to have their accounts audited.
1.61 Structural and procedural changes to the Charity Commission itself will
incur costs. Regarding the measures on board meetings, the additional
resource for governance for 2004/05 is £114,000 to cover:
6 open board meetings,
4 regional meetings,
1 open AGM, and
1 Pay Band 4 member of staff as support.
1.62 In regard to increasing the number of Commissioners and splitting the
role of Chief Executive and Chair, there is an additional recruitment cost
that will be borne by the Commission. This comprises the recruitment of
4 Board Member posts every 3 years at c£50,000 per appointment (to
fulfil standard senior public appointments arrangements). This gives an
annual cost of £67,000 (50 x 1.33 on average).
£114,000 plus £67,000 gives a total planned cost of £181,000 for the
governance changes.
There will also be the annual cost of the salaries of the new Board
Members, the support staff for them and the addition of the new Chair
role. This is estimated at £250,000 per annum, working on the
assumption that contracts are for the same hours as existing nonexecutive Commissioners. These costs do not take into account any
redundancy costs that may occur.
1.63 The costs incurred by the new Tribunal are largely dependent on the
proposed structure of the new tribunal system which is still being
determined through legislation to be taken through by the Department of
Constitutional Affairs. Much will depend on whether the Charity Appeal
Tribunal stands alone or is grouped with other Tribunals, reducing the
set-up costs.
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1.64 In order to work out the costs involved in the normal annual costs of the
Tribunal (excluding set-up costs), the average number of cases has had
to be estimated. Estimates of the potential number of cases per year vary
from 35 to 2,500. We have taken the figure of 50 cases per annum as the
best estimate available. However, last year there were only 14 cases in
which complaints against the Commission’s decisions were not resolved
by the Commission’s own internal review process. This could well
indicate that fewer than 50 cases would be brought to the Tribunal.
However, there might be an initial flurry of interest in the Tribunal which
could result in more appeals. This estimate may well be amended as
further information on the number of appeals comes to light.
In terms of the length of each case, there is little evidence to work upon.
To date there have been two cases involving appeals against the Charity
Commission that have been taken to the High Court. One lasted three
days while the other lasted three weeks, so there is no established timescale for cases. Given the extraordinary nature of the latter case but
remembering that it is expected that most appellants will chose to litigate
in person, which is likely to take longer, we have estimated that cases will
take between 3 and 7 working days each.
The resulting figure is 50 cases at 3-7 days each, meaning 150-350 court
days per year. The table at Annex A provides an estimate as to the costs
to the Government of the Tribunal. The figures will be subject to change
once further information and discussions have taken place. It is
estimated that the Tribunal will attract one-off costs of £49,000 and
continuing costs of between £379,600 and £479,600 per annum.
The Charity Commission estimate that their total costs for processing
appeals would be between £150,000 and £250,000 per annum.
Impact on Small Business
1.65 Overall, the impact on small business is expected to be minimal. The
views of the Small Business Service have been sought as part of the
consultation process. The principal concern was that the more onerous
accounting requirement for charities compared with those applying to
small businesses might prove a burden. However, the Small Business
Service has accepted that stakeholders legitimately have a greater desire
for more information about charities than they do about small
businesses.
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Results of Consultation
1.66 The consultation produced responses on all the measures described
above. Every measure that has been accepted unaltered attracted
significant support.
The measure on trading also received a large majority of positive results 84% of 297 respondents. On the small charities registration threshold
95% of the small charities who responded were opposed to the measure,
though many respondents did not have a full understanding of the
recommendations and how they would affect small charities. On the
definition of charity, there was considerable support for 3 new categories:
promotion of animal welfare, provision of social housing and
advancement of science, each of which has been included in the Bill.
There was no consensus for removing any of the categories proposed,
though single-figure numbers of respondents suggested removing
charitable status from: religious organisations, independent schools and
‘poor relations’ charities. Roughly a third of respondents to the payment
of trustees measure opposed it. A full range of opinions were represented
in both support and opposition, from those who advocated a wide
general power for the payment of charity trustees to those who believed
that no charity trustee should ever be paid.
Summary and recommendation
Option

Benefits

Costs

1. Leave the relevant
legislation unchanged

• There would be no
additional benefits
from this option apart
from the fact that
there would be no
additional costs.
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Option

Benefits

Costs

2. Implement all the
recommendations set
out in the Strategy Unit
review “Private Action,
Public Benefit.”

• Increasing the audit
threshold to £1 million
and allowing charities
to trade within the
charity without the
need for a separate
trading company would
ease the burdens
currently placed on
charities but there are
risks associated with
that.

• Negligible actual
additional costs.

• Raising the registration
threshold to £10,000
would ease the burden
on small charities.

• During the consultation
period some of the
proposals met with
strong opposition or
requests for
modification. Continuing
with those proposals
unchanged might lead to
resentment that strongly
expressed public views
were being ignored.
• The proposal enabling
charities to undertake
trading within the
charity without the
need for a separate
trading company risks
offending the principle
of there being a level
playing field with
private sector
businesses.
• Roughly one third of
the 128 respondents
who commented on
raising the audit
threshold felt that
raising the threshold to
£1million would lead to
greater risk of abuse by
medium-sized charities
due to the lack of
rigorous scrutiny.
• Over 95% of small
charities who
commented on the
proposal to raise the
registration threshold to
£10,000 were opposed
to it.

153

Option

Benefits

Costs

3. Implement the Strategy
Unit proposals
accepted by the
Government and set
out in “Charities and
Not-for-Profits: A
Modern Legal
Framework.”

• It would meet the
objective of providing a
modern fit-for-purpose
framework with only a
few identifiable risks.

• Businesses involved in
promotional ventures
with charities might
have concerns about
the specific statement
of return. They might
be concerned about
revealing information
which might be
commercially sensitive.
However, that risk is
considered to be low.

• Increasing the audit
threshold to £500,000
rather than to £1million
will have less of a deregulatory effect on the
medium-sized charities
but it will reduce the
risk of abuse, which
might occur if the
threshold rose to
£1million.
• The extension of the
list of charitable
purposes will provide
for the specific
inclusion in the list of
charitable purposes
that have strong public
recognition. It will help
to align the legal
definition of charity
with the public
understanding of what
is charitable.
• Raising the registration
threshold to £5,000
only, and allowing
charities to register
voluntarily below that
threshold, would ease
the burdens placed on
the smallest charities
while at the same time
enabling them to
register if they wish to
do so.
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• Professional
fundraising
organisations might
suffer as a result of the
statement of return if
potential donors
conclude that too
much of their donation
is going to the
fundraisers rather than
the charity.
• The cost of the
governance changes to
the Charity
Commission have been
estimated at £181,000
(see 1.62) and the
annual staffing costs in
terms of salaries for the
new Board Members,
their support staff and
the Chief Executive
post have been
estimated at £250,000
per annum (these costs
are also relevant for
Option 2).
• The estimated costs to
the Government of the
Tribunal (which can only
be used as a cautious
guide) are one-off costs
of £49,000 with
continuing costs of
£379,600-£479,600. The
Charity Commission
estimate that their total
costs for processing
appeals would be
between £150,000 and
£250,000 per annum.

1.67 Our clear preference is for Option 3. It will deliver our objectives and
maintain an appropriate balance between empowering the sector while
providing the right degree of transparency and accountability.
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Annex A: Estimated costs of the Tribunal
The figures provided will be subject to change once further information and
discussions have taken place.
Expenses

Costs incurred

One off costs
IT – generic database
Website
Books and Stationery

£30,000
£14,000
£5,000
£49,000

Continuing costs
Staffing
Sitting days – President/Chair:
(Members 1 and 2 at £235 per day
therefore, £500 per day)
Writing – (100 days x £500)
IT support costs - (£800 per month)
General Administration
Accommodation
Judiciary T&S

£90,000
£75,000-£175,000
(150-350 days x £500 per day)
£25,000
£9,600
£7,500
£97,500
£75,000
£379,600-£479,600

Total costs

One-off costs: £49,000
Continuing: £379,600-£479,600
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CHAPTER 3: Public Collections
1.

TITLE OF PROPOSAL

1.1

Public Charitable Collection Regulation - the reform of public
charitable collection legislation. In certain respects the contents of this
RIA go beyond the provisions included on the face of the draft
Charities Bill. The decision to include the additional material has been
taken in order to enable the reader to gain a more complete
understanding of the proposals.

2.

PURPOSE AND INTENDED EFFECT OF MEASURE

2.1
2.1.1

The objective
To create a fair and cost effective system of local authority licensing of
public charitable collections which strikes an appropriate balance
between facilitating responsible fundraising and charitable work,
removing the existing confusion for charities and fundraising
organisations, and restricting inappropriate fundraising, for example,
excessive or bogus appeals and limiting public nuisance.

2.2
2.2.1

Devolution
The scheme, if implemented, would apply in England and Wales only.

2.3

The background
Existing legislation
Under existing legislation the following arrangements apply to public
collections:

2.3.1

•

Street collections - these are licensed locally under section 5 of
the Police, Factories Etc (Miscellaneous Provisions) Act 1916. A
model for local regulations, which are confirmed by the Home
Secretary, is contained in the Charitable Collections (Transitional
Provisions) Order 1974. Although it is not obligatory for local
authorities to introduce such a system of licensing in their area,
the majority have them in place.

•

House to house collections - these are licensed locally in
accordance with the House to House Collections Act 1939 and
the House to House Collections Regulations 1947, as amended
in 1963 and 1974. In accordance with the 1939 Act, it is possible
for organisations conducting house to house collections over a
substantial part of England and Wales to obtain an Exemption
Order from the Home Secretary which exempts them from
control locally and subjects them to central supervision by the
Home Office. In addition, small-scale, local house to house
collections (for example for carol singing) may be granted a local
police exemption.
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•

2.3.2

2.3.3

The Local Government Act 1972 transferred responsibility for
both forms of licensing to local authorities from the police,
except in London where they continue to be the responsibility of
the Metropolitan Police. The Corporation of London has
responsibility for licensing in the City of London.

The legislation was intended to offer the public a degree of protection
against dishonest appeals and to prevent public nuisance. The
relevant provisions were introduced at a time when the bulk of
fundraising for charity was carried out by way of public collections for
cash and property.
Strategy Unit Review
In September 2002 the Strategy Unit (SU) issued for consultation a
report, “Private Action, Public Benefit - A Review of Charities and the
Wider Not-For-Profit Sector” in response to a request from the Prime
Minister to look at the law and regulatory structures which govern the
whole sector. One of the issues the report considered was the
regulation of public charitable collections. It concluded that the
existing legislation covering public collections in the street and house
to house is inconsistent, outdated and unnecessarily complex. It
therefore recommended that legislation be brought forward to
establish a new integrated local authority licensing scheme.

2.3.4

Almost 1,100 responses were received to the SU consultation. A small
number commented on the proposal for a new integrated licensing
scheme. The majority of respondents agreed that there should be a
unified statutory licensing scheme, administered by local authorities,
for all public collections.

2.3.5

The Government is aware that the last attempt to introduce a similar
scheme through Part III of the Charities Act 1992 was unsuccessful.
Part III was enacted but never brought into force because it was
believed that the licensing scheme had flaws in the detail of its
procedures. In order to ensure that the new scheme is practicable, the
Government carried out a further detailed consultation with the sector,
local authorities and other interested parties. The consultation
document “Public Collections for charitable, philanthropic and
benevolent organisations” was published on 9 September 2003. The
consultation period closed on 2 December and over 250 responses
have been received.

2.3.6

The charitable and wider not-for-profit sector
As at 31 March 2003 there were 187,316 charities on the Charity
Commission’s Register (of which 163,013 were “main” charities; the
remainder were subsidiaries or branches of other charities). There is an
estimated similar number of charities which are currently either exempt
or excepted from registration with the Commission. In addition, there
are voluntary organisations which would qualify as benevolent or
philanthropic but because most of them are informally constituted and
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not registered with any authority, their numbers are unknown but they
could run into several tens of thousands.
2.4
2.4.1

Risk assessment
The main risk that the scheme is designed to guard against is the
possibility of a depression of collection revenues through a decline in
public trust and confidence in public collections.

2.4.2

Individual donations are an important source of income for charities
and are an indication of the level of trust that the general public has in
charities. Because no records are kept centrally of the total amount of
revenue raised by house to house and street collections it is
impossible to state exactly how much income is raised by those
methods of fundraising and none of the research breaks it down in this
way. Notwithstanding that, NCVO/NOP surveys indicate that in 1995
individual charitable giving in general was well over £11 per person per
month from over 70% of the population, which equated to £5.7 billion
worth of donations1. However by 2002, while the average monthly
donation had surpassed its 1995 level to £12.93 per person per month
the proportion of the population giving to charity had fallen to 67.3%,
although that equated to £7.3 billion worth of donations2.

2.4.3

Of those sampled in 2002, 20.9% gave to collections in the street and
15.6% to house to house appeals. However, this accounted for only
2.9% and 3.5% respectively, of the total individual charitable
donations received. The Voluntary Sector Almanac commented that
while this accounted for a relatively small proportion of the total
amount given to charity, the need for little or no commitment, planning
and money on the part of the donor meant that those ways of giving
are crucial if charities are to continue to engage with a large proportion
of the public3.

2.4.4

Collections in the street and from house to house appeals, therefore,
generate a comparatively small share of the money donated to charity
overall. However, collections undertaken in those ways are important
as some donors might not respond to other fundraising methods.
These collecting techniques also help to raise the profile of charitable
organisations. Collectors often represent the public face of charities to
many people who might not encounter the organisation in any other
situation.

2.4.5

Specific risks
That bogus street collection activity is not being tackled in some
areas. Some local authorities have said that they are unable to
undertake or undertake only limited levels of enforcement in
connection with the current licensing regime. Of the 33 local

1 NCVO UK Voluntary Sector Almanac 2002.
2 NCVO UK Voluntary Sector Almanac 2004.
3 NCVO UK Voluntary Sector Almanac 2004.
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authorities spoken to in relation to this matter 10 indicated that they
undertook no enforcement action (although some would in response to
complaints) and a further 7 said that they were able to undertake a
limited or small amount of enforcement work. One local authority
suggested that due to the high level of scrutiny given to the analysis of
the application for a permit and returns of the collection further
enforcement activity was not required.
2.4.6

There are no figures currently available on the level of bogus street
collections but respondents to the consultation, generally, did not
believe that bogus street collecting activity represented a major
problem. However, it was recognised that the potential for abuse
existed within the current system, especially with the definition of
public place excluding areas such as shopping malls and supermarket
forecourts.

2.4.7

A decline in public trust and confidence in the collection of direct debit
solicitations (also called face to face fundraising) because of
‘saturation’ with some collection sites being over-used. There is a lack
of clarity in the legislation in terms of the current need for licensing
and the absence of relevant case law has meant that there has been
inconsistency in practice. The results of the consultation exercise
showed general acceptance that this area of fundraising activity
required regulation. 92% of the 222 respondents who commented on
the recommendation supported its inclusion within the new scheme.
Of the 37 local authorities who expanded on their reasons for
favouring its inclusion, 16% reported that they had received
complaints about that collection method and 13.5% felt that it gave
rise to a public nuisance. Some reported that members of the public
avoided areas frequented by those collectors. Charities felt that its
inclusion would promote public trust and confidence in this collecting
method.

2.4.8

National exemption orders granted by the Home Office to
organisations collecting in a significant number of local licensing
authority areas throughout England and Wales provide an unfair
advantage to national organisations engaged in large-scale house to
house fundraising activity over smaller organisations which do not
collect so extensively. Currently, the 43 exemption order holders are
able to undertake collections house to house without applying to local
authorities for a permit, although they should notify local authorities of
the dates and locations of their collections. In order to qualify for an
exemption order organisations are currently required to demonstrate
that they have collected in at least 70 local authority areas for a period
of 2 years. Large regional charities would not qualify for exemption
even though they might collect in numerous local authority areas.
Currently they would have to apply for a permit to each of the local
authorities in whose areas they wished to collect. As a result of that,
the costs incurred by a regional charity wishing to undertake a region
wide house to house collection would be more than for a national
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exemption order charity wishing to undertake the same collection in
the same area.
2.4.9

That the implementation of the existing legislation is inconsistent and
there is an absence of policies with transparent rationally grounded
criteria. As a result, collecting revenues are depressed because some
local authorities do not provide maximum opportunity for eligible, well
conducted collections consistent with local capacity. For example,
feedback received from the consultation events and at various
meetings attended, showed that local authorities adopted different
approaches when assessing the capacity of their areas. In some areas
one street collection would be allowed per week while in other areas
licensing officers had taken action to divide town centres into zones,
thereby offering more opportunities for collecting activity.

3.

OPTIONS

3.1

Option 1: Retain the status quo

3.2

Option 2: Rely on a voluntary code of practice/self-regulation by the
sector.

3.3

Option 3: Require local authorities to license all public charitable
collections under a new integrated licensing system.

3.4

Option 4: Require local authorities to operate a licensing scheme for
public collections which is risk focussed and proportionate to the
collection method employed.

4.

BENEFITS

4.1

Option 1: Limited. The current legislation is hopelessly out of date and
the extent of its application is not clear. For example, it is not clear
whether the regulations currently extend to direct debit solicitations
and local authorities are not obliged to have street regulations,
although the majority (80%) of them do. However, even though the
legislation governing public collections is both outdated and complex
local authorities and charities would be familiar with the operation of
the current scheme and have developed ways of working with it.

4.2

Option 2: Limited. The Government accepts that self-regulation
should be the first resort in improving fundraising standards and
practices. The advantage of self-regulation in that area is that
fundraising organisations would be centrally involved in devising and
implementing regulation and would be more committed to it. That
would also apply in part to the licensing of public collections.
However, the Government recognises that existing charitable
collection law provides a level of protection against bogus collections,
fraud and public nuisance. A total absence of regulation in this area
might harm public confidence in charitable giving through the risk of
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non-compliance. Self-regulation would be concerned with maximising
collecting revenues where statutory regulation would be concerned
with maximising collecting revenues and improving public attitudes to
fundraising.
4.3

Option 3: For the most part, this option would build on existing
provision, simplifying and rationalising it to provide a single regime
which should be easier to understand than the current legislation. This
would significantly reduce the confusion which exists currently among
charities, local authorities, professional fundraising organisations and
the public. It would also promote greater uniformity in the application
of the law. In the light of the fact that under this option all fundraising
activity would be subject to the local authority licensing regime it
would result in an increase in public confidence in public collections.
However, it would impose a licensing requirement on the organisers of
the smallest collections (usually undertaken by and collected from
people that know each other); it would apply to collections undertaken
at charity events; and would not be proportionate to the risks
associated with various fundraising activities. It would be a burden for
charities and would increase the costs of their fundraising activities.

4.4

Option 4: This has the benefits identified for option 3. It has the
additional advantages of being a risk focussed and proportionate
approach to licensing. It would promote an increase in public
confidence in public collections without imposing a licensing
requirement on the smallest collections or stifling fundraising activity. It
would not require the collection of goods house to house to be
licensed and collections of other types of property on a house to
house basis would be subject only to a check on fitness of the charity,
philanthropic or benevolent organisation to undertake a collection.
Local authorities would not be required to monitor collection returns as
the costs of the collection and the amounts used for charitable
purposes are matters for the trustees of the charity or similar body of a
philanthropic or benevolent organisation. That would reduce charities’
costs and might well free up time for local authorities to take
enforcement action. It would extend to many organisations the
benefits reserved at present to Exemption Order holders only.

4.5

The new licensing regime would preserve local authority control over
the public nuisance aspects of fundraising (such as too many
fundraisers working in a high street) and set basic requirements for the
conduct of collections. Option 4 would sit alongside the self-regulatory
initiative which is currently being taken forward by the sector and aims
to encourage and promote good practice in respect of all methods of
fundraising. The Government accepts that self-regulation should be
the first resort in improving fundraising standards and practice.
Organisations are more likely to be fully committed to it and it is likely
that self-regulation would be able to adapt quicker than statutory
regulation to changes in fundraising practices. However, the
Government believes that the removal of all existing statutory
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regulation and reliance in future solely on self-regulatory mechanisms
would be likely to have a negative effect on public confidence with a
possible resultant drop in charitable giving.
4.6

The Institute of Fundraising has set up an independent commission,
the Buse Commission, to explore different models for a system of selfregulation and to recommend a preferred model. The Buse
Commission reported in January 2004 making a number of
recommendations for the future framework and governance structure
for the self-regulation of fundraising. It was intended that it would be
subject to consultation from February to April 2004 and potential
arrangements would be put in place in May / June 20044. However, the
Home Secretary would have the power to introduce statutory
regulation should self-regulation fail.

5.

PRINCIPAL ELEMENTS OF THE PROPOSED SCHEME

5.1

The table at Annex A provides a breakdown of the different types of
collections and the processes an organiser would have to go through
in order to undertake those collections.

5.2

Permits
Under the new scheme local authorities would be required to license
all public charitable collections apart from the very small and local and
those involving the collection of goods house to house, other
collections undertaken house to house would be subject to a fitness
test only. The licensing requirement would extend to direct debit
solicitation, sometimes called face to face fundraising, and to areas
where the public has unrestricted access such as supermarket
forecourts and railway station concourses. The granting of a permit
would be subject to a two stage test. Firstly, organisations would have
to satisfy the appropriate local authority that they were fit to collect
and, if satisfied, the local authority would issue a certificate of fitness
which would be valid for up to five years. Secondly, local authorities
would issue a permit to collect once they had satisfied themselves
that there was capacity in their area for the collection. Existing permits
would be allowed to expire but new permits would be granted under
the new scheme. The proposal is that there should be no charge for
permits.
An application for a certificate of fitness would be made not less than
one month before the day on which the first collection was due to take
place and should specify the period for which it is to remain in force
(up to a maximum of 5 years). Local authorities would have the power
to award certificates for a period of time less than the period which
had been requested. The Government recognises that that might lead
to an element of inconsistency within the new scheme but believes
that local authorities should have the ability to attach conditions to a

4 Taken from the Buse Commission website at www.busecommission.org.uk.
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certificate of fitness where that is appropriate. The central guidance
would specify the circumstances where local authorities would
exercise that power.
5.3

The definition of public place
Generally, local authorities do not license charitable collections on
private property such as supermarket forecourts and railway station
concourses. This provides a potential loophole for those who wish to
avoid the checks and controls of the licensing system. Under the new
scheme the definition of public place would be extended so that
collections would be licensed if they took place in areas where the
public have unrestricted access, that includes land commonly used by
the public as a highway or to which they have regular access.
However, that would be an additional burden for charities who would
be required to obtain the permission of site owners as well as a permit
from the local authorities. The Government does not believe that
fundraisers should be given a permit to collect on private property in
contravention of the wishes of the site owner.
The National Trust and similar organisations occupy land which the
public may walk on without payment or barrier and it would be
disproportionate to expect those organisations to apply for a permit to
collect on their own land. Under the new scheme those organisations
would not be required to apply for a permit in order to carry out a
collection on their own land and those collections would be
specifically excluded from the scope of the scheme. However, other
organisations that might wish to undertake a collection on land owned
by organisations, such as the National Trust, to which the public has
unrestricted access would be required to apply for a permit in the
usual way. That would involve obtaining the organisation’s permission
to undertake the collection.

5.4

Replacing National Exemption Orders with a ‘lead authority’
system
National Exemption Orders issued by the Home Office to large
organisations conducting house to house collections in a significant
area of England and Wales would be replaced by a new ‘lead
authority’ system. The ‘lead authority’ system would be extended to
apply to street collections. In that way it should reduce the overall
burden for those wishing to collect both house to house and in the
street in more than one local authority area. Collections undertaken on
a house to house basis would be subject to the test of fitness and, if
successful, organisers would be required only to notify local authorities
of the dates and locations of the collections. Whereas collections
undertaken in the street would be subject to a fitness test and, if
successful, a permit would be granted if the local authority assessed
that they had capacity for the collection. That was because collections
undertaken on a house to house basis would not impact on the
capacity of an area, in the same way as a street collection. In order to
prevent organisations from submitting applications for a certificate of
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fitness to more than one local authority area, registered charities
would be required to apply for a certificate of fitness to the local
authority in whose area the address entered onto the Charity
Commission’s register is situated. (Hereafter referred to as the
registered address). In all other cases the application should be made
to the local authority of the area in which the promoter’s principal
address is situated.
Feedback received during the consultation events suggested that
some people would consider that the collection of cash or direct
debits on a door to door basis constitutes a public nuisance. Those
people appeared more concerned about collectors calling at their
homes than collecting in the street. The proposal to remove the test of
capacity from collections undertaken on a house to house basis would
probably increase their concerns. The Government recognises that but
figures received show that the number of collectors calling at
households is not as significant as people believe. For example, based
on the number of collections for direct debit solicitations currently
undertaken on a house to house basis in the central London area it
has been estimated that households would be visited no more that 4-6
times per year by a collector seeking a direct debit solicitation5.
5.5

Collection of goods house to house
The collection of goods house to house would not fall within the scope
of the new scheme, although collection organisers would be required
to notify local authorities, in advance, of the dates and locations of
their collections. That notification would be provided at least two
weeks but not more than six months in advance of each collection.
The notification would contain such information as required and as
would be prescribed by subsequent regulations. It is likely to include
information in relation to the details about which the proceeds are to
be applied, the date or dates on which the collection is to be
conducted, and the place at which, or the locality within which, the
collection is to be conducted.
Some respondents to the consultation expressed their concern about
the collection of goods by organisations which purported to be
charitable, without declaring themselves as such. However, that was a
matter for Trading Standards to consider and address and could not
be dealt with by a licensing regime. Notwithstanding that,
organisations which undertook a collection, without prior notification to
the local authorities, would be operating contrary to the requirements
of the scheme and it would be open for the matter to be referred to
Trading Standards, if appropriate.

5.6

Local, short term collections
Local, short term collections such as carol singing or one-off
spontaneous appeals would be removed from the scope of the new
scheme. The organisers of those collections would be required to

5 Taken from the response to the consultation provided by the PFRA.
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inform the local authority about the collection, not less than one month
in advance of the collection taking place. That notification would contain
such information as required and as would be prescribed by subsequent
regulations. It is likely to include details about which the proceeds are to
be applied; the date or dates on which the collection is to be
conducted; and the place at which, or the locality within which, the
collection is to be conducted. On submission of that notification it would
be open to local authorities to take action to require a full application
where it appeared to them that the collection was not of a local or short
term nature. Guidance would specify the circumstances where it would
be appropriate for local authorities to take that course of action.
5.7

Appeals against the refusal of permits
At present there is a right of appeal to the Home Secretary against the
refusal of a house to house collection permit but not against the
refusal of a street collection permit. Under the new scheme there
would be a right of appeal against refusal of both. Appeals would be
to the Magistrates’ court, aligning it with the procedures for other
licensing schemes.

5.8

Responsibility for licensing in London
Currently in London the Metropolitan Police are responsible for the
licensing of both street and house to house collections. The
Corporation of London administer the licensing regime within the City
of London. Under the new scheme the licensing function would
transfer from the Metropolitan Police to the London boroughs. That
would result in a unified consistent approach to the licensing of public
collections, throughout the country.

5.9

Local Authority operation of the scheme
The scope for inconsistency in the operation of the new scheme would
be limited by the provision of clear central published guidance. We are
considering whether to publish statutory guidance in order to further
ensure consistency. The guidance would also consider how local
authorities might ensure that collections do not constitute a public
nuisance, what checks local authorities should make on the fitness of
applicants and what arrangements should be put in place to provide
effective liaison between local authorities and other bodies, including
the police and the Charity Commission, to ensure the appropriate
checks are made and to secure effective enforcement. The contents of
the guidance would be subject to further consultation.

5.10

The scope of charitable, philanthropic and benevolent
purposes/causes
The new scheme would, as at present, cover collections for charitable,
philanthropic and benevolent purposes. Local authorities often have
difficulty determining whether particular non charitable causes qualify
as philanthropic and benevolent. The central guidance would address
this question.
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5.11

Capacity
Local areas, because of their differing circumstances, can sustain
different levels of collecting activity. The level at which collections
would generate a viable return, referred to as the capacity of an area,
would not be decided on the basis of arbitrary criteria. The guidance
would set out those matters which should or should not be taken into
account when decisions about capacity are being considered.

5.12

Providing fair access
Under the new scheme, for the first time, a duty would be placed on
local authorities to provide fair access to collecting opportunities to all
fit organisations. The guidance would set out the factors to be
addressed when allocation decisions are made.

5.13

Accounting for collections and returns
The Government believes that the costs associated with undertaking a
collection and the funds raised are a matter for the trustees of the
charity or similar body for a philanthropic or benevolent organisation. It
is the trustee body which retains legal responsibility for the collection
and the proceeds of it. For that reason, the Government does not
believe that it is rightly for local authorities to scrutinise collection
returns. The Government does not take action to monitor or scrutnise,
in other areas, the contractual relationship between voluntary and
community organisations and the bodies contracted to work for them.
The Government recognises, however, that some local authorities are
concerned about the levels of remuneration received by some
professional fundraisers. It also recognises that where house to house
collection permits have been refused on grounds relating to those
matters, and an appeal has been lodged, the Home Secretary has
generally upheld the decision of the local authorities. Under the new
scheme the oversight of the local authorities would be lost.
However, many public collections are organised by registered
charities. Those organisations already report and account to the
Charity Commission and the requirement to submit returns to local
authorities on their public collecting activity could be seen as over
regulation. Under the new scheme registered charities would not be
required to submit returns to local authorities, although local
authorities would have the power to ask for the relevant information,
where appropriate, such as where concerns have been raised about a
collection.
For philanthropic and benevolent organisations, some would be
incorporated organisations, already required to submit their accounts
to either Companies House or the Financial Services Authority.
Although, due to the nature of those organisations the majority are
likely to be small local unincorporated organisations.
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5.14

Fitness
The table attached at Annex B, sets out those areas on which local
authorities could currently refuse an application for a house to house
permit on the grounds of fitness; the matters it was proposed that they
would consider under Part III of the Charities Act 1992 and the matters
to be considered under the new scheme.
Under the new scheme local authorities would not be required to take
action to consider whether the amount to be applied for charitable,
benevolent or philanthropic purposes in consequence of the collection
was adequate or whether the level of remuneration to be received was
excessive. Those matters are rightly the responsibility of the trustees
of a charity or equivalent body of a philanthropic or benevolent
organisation. In the same way organisations would no longer be
required to provide information in relation to the costs associated with
the collection or the level of remuneration received.
Fitness to collect under the new scheme would focus on whether the
applicant had been convicted of a relevant offence; whether the
person promoting the collection (if different from the applicant) had
been duly authorised by the applicant to do so; whether the applicant
had exercised due diligence to ensure that the collectors were fit and
proper persons, who complied with the provisions of the regulations
made in relation to this matter; and whether the applicant had taken
action to prevent badges or certificates of authority being obtained by
persons other than those he had authorised. Local authorities would
consult the chief officer of police for the area and make other inquiries
that they thought fit in order to determine the matters referred to
above. Applications for a certificate of fitness would be made no less
than 1 month in advance of the date of the first collection and the
information provided at application would enable local authorities to
undertake the checks outlined above.

6.

WHAT THE NEW SCHEME IS DESIGNED TO ACHIEVE

6.1

Increase public trust and confidence in public charitable collections.
That increase would be achieved by extending the definition of public
place to cover areas to which the public has unrestricted access and
which are not currently regulated and enlarging the scope of the
regime to cover face to face fundraising. It would also be achieved by
requiring all collections to notify the local authorities about the
collection.

6.2

Reduce the administrative burden placed on all organisations wishing
to undertake a street collection in more than one local authority area.
Currently organisations would be required to submit separate full
applications to each of the local authorities in whose areas they
wished to collect. Under the new scheme those charities would make
one application for a certificate of fitness to the lead authority and
then apply to the relevant local authorities for a permit, which would
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be assessed on the grounds of capacity only. Currently, all the local
authorities in whose areas the collection was to take place would have
considered the application in full and would have undertaken checks
to assess the fitness of a collection, and organisations would be
required to provide the relevant information.
6.3

In terms of organisations wishing to undertake house to house
collections in more than one local authority area there would be a
reduction in the administrative burden placed on regional and smaller
organisations. Under the new scheme those organisations would be
required to obtain a certificate of fitness only and then notify the
relevant local authorities of the dates and locations of their collections.
As with street collections, currently, they are required to submit an
application to all the local authorities in whose areas the collection
was to take place. Each local authority would consider whether it was
a fit collection and whether the area had capacity for it.

6.4

The removal of National Exemption Orders would increase the
administrative burden for the current exemption holders, but that
should be kept to a minimum. The collection of goods house to house
would be removed from the scope of the new scheme and the
collection of other types of property house to house would be subject
to a fitness assessment only. For the collection of both types of
property organisations would be required to notify the local authorities
of the dates and locations of the collection in the same way as they
should do now. In that way, the additional burden for them would be
providing the information for the fitness test. Again the impact here
would be minimal, organisations are already required to provide
information to the Home Office in order to obtain an exemption order
and to alter the details on the order. They are also required to prepare
and submit accounts to the Home Office.

6.5

Help local authorities, the police and the Charity Commission to work
effectively together to tackle bogus fundraising through consistent
licensing.

6.6

Reduce the administrative burden for those organising local, short
term collections such as carol singing or one-off spontaneous appeals
in the street. At present, such activity has to be licensed as no local
exemption is currently available for such collections in the street in the
way that there is for house to house collections.

6.7

Have a negligible impact on the time that individual local authorities
spend on the administration of the scheme. There would be a
reduction in administration as a result of: introducing the lead authority
approach; providing greater clarity on some of the issues/questions
that local authorities find difficult; removing the collection of goods
house to house and local, short term collections from the scope of the
scheme; removing the assessment of capacity from collections
undertaken house to house; limiting the matters to be considered by
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local authorities when assessing the fitness of a collection; and
removing the requirement for local authorities to examine collection
returns. However, there would be an increase in administration in
terms of the extension of the definition of public place and clarification
that face to face fundraising would fall within the scope of the new
scheme.
6.8

We have relatively limited information about the time currently spent by
licensing departments on the operation of the present scheme. One
local authority estimated that processing an application could take
anything from 15 minutes to 1 hour depending on the level and
complexity of the information provided. The analysis of the returns of
the collection could take between 15 minutes to 3 hours to complete.
Other local authorities provided a breakdown of officer’s time engaged
in operating the current scheme. Estimates varied from 12% of one
officer’s time to 1 full time administration officer post plus additional
senior officer involvement, legal advice and enforcement.

6.9

Reduce the administrative burden on professional fundraising
organisations who organise collections on behalf of charities and other
voluntary organisations as they would no longer be required to make a
return to the local authority for each collection. Due to the complex
nature of direct debit solicitations (including lead in times) some
respondents to the consultation commented that estimates / returns
submitted covering this type of collection are of limited value.

6.10

Slightly reduce the administrative burden on charities that run public
charitable collections as they would no longer be required to submit
returns on collecting activity to local authorities. However, as a matter
of good practice they should keep detailed accounts of collecting
activity which the local authority could request for inspection in the
event of concerns. It is unlikely that this would result in a significant
reduction in the administrative burdens placed on charities, as they
would still be required to retain figures on their collecting activity.
However, there would be a reduction in costs in terms of preparing
returns in the manner requested by different local authorities and
postage.

6.11

Significantly reduce the burden on local authorities in terms of
assessing returns. Under the new scheme organisations would not be
required to submit returns for their collections to local authorities.
Figures on the time and costs incurred in monitoring returns are
limited. One local authority estimated that the process of collecting
and monitoring returns could take between 15 minutes and 3 hours
depending on the level of co-operation received and the clarity of the
returns made.

6.12

However, local authority monitoring of collection returns would be a
useful tool in ensuring that organisations are mindful of the costs
incurred when undertaking a collection. It would enable local
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authorities to take action where costs appeared excessive or the
amount donated to charity appeared inadequate. It would also provide
a useful tool for local authorities in helping them to determine the
capacity of their area. For example, a reduction in the amounts
collected might indicate that collections were being held at a level
above the capacity for that area.
6.13

The Government recognises that there are advantages in local
authorities continuing to monitor collection returns but on balance
believes that they would not justify the time and expense incurred by
the local authorities in chasing and examining those returns. The costs
associated with the collection and the amount donated to the charity
are matters for the trustees of the charity or similar body for
philanthropic or benevolent organisations. Under the new scheme
organisations would be required to retain accounts for their
collections, which could be examined by local authorities where
concerns have been raised. The regulations would specify which
accounts should be retained.

6.14

Ensures consistency in the operation of the scheme by the provision
of Home Office guidance to the local authorities. The Home Office
guidance would include details of the checks that local authorities
should undertake in order to consider applications for certificates of
fitness and provide a guide on the assessment of the capacity of an
area. The guidance would be issued in advance of the implementation
of the new licensing regime.

7.

BUSINESS SECTORS AFFECTED

7.1

The standardisation of the licensing system for charitable fundraising
would impact primarily on the charitable sector. Secondary sectors
affected would be professional fundraisers.

7.2

More effective regulatory controls particularly over face to face
fundraising would be welcomed by businesses some of whom
complain that saturation cover by face to face collectors adversely
impacts on their businesses.

8.

ISSUES OF EQUITY AND FAIRNESS

8.1

The objective of the new local authority licensing scheme for public
charitable collections is to correct the current inconsistent, outdated
and unnecessarily complicated legislation governing such collections.
The aim is to create a fair and cost effective system to replace the
existing system. It would achieve that by introducing a system that is
proportionate and risk focussed, which seeks to facilitate responsible
fundraising activity while providing protection to the public from bogus
collectors. Under the new scheme, local authorities would be aware of
all collections being undertaken in their area at any given point of time
(even though they would not all have been subject to the licensing
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regime). In that way any collections undertaken without a permit or
without prior notification might not be legitimate and might warrant
further investigation by the local authority.
8.2

As outlined above, the current system of exemption orders provides
an advantage to the large national organisations over regional and
smaller ones. Under the new scheme all organisations would apply to
a lead authority for a certificate of fitness, which for house to house
collections would operate in much the same way as the current
exemption order scheme. In that way, all organisations would be
placed on a level playing field.

9.

COSTS FOR BUSINESSES, CHARITIES AND VOLUNTARY
ORGANISATIONS

9.1

Option1: Retain the status quo - no additional costs

9.1.1

We have limited information on the costs to the local authorities of
administering the current system of licensing. Following the
consultation exercise Home Office officials spoke with a number of
local authorities who provided some information in relation to the
actual costs of administering the current scheme of licensing. Where
local authorities had provided sufficient information in response to
the consultation exercise or where they had provided no information
in relation to the actual costs of operating the current scheme, no
further contact was made. The table attached at Annex C outlines
the costs to the local authorities of administering the current system
of licensing, this reflects the information provided by 37 local
authorities.

9.1.2

Using the figures provided at Annex C as a guide (which should be
treated with caution) it is estimated that the average cost to a local
authority of administering the current scheme of licensing would be
somewhere in the region of £7.067.50 per annum. The average cost of
processing an application was £47.92.

9.1.3

The estimated costs of operating the current system of licensing vary
considerably from one local authority to the next, it ranged from
£4.36 per permit application to £316.94. The majority of local
authorities spoken to had been unable to undertake active
enforcement work, although some of those did in response to
complaints. That pattern would probably be repeated throughout the
country and, therefore, the differing cost levels are likely to be due to
the differing levels of checks undertaken at application stage and on
the returns submitted.

9.1.4

The Metropolitan Police are responsible for operating the current
licensing regime in the London Boroughs. However, in terms of face to
face fundraising the Public Fundraising Regulatory Association (PFRA)
manages over 100 locations in London. The table below outlines the
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costs incurred by the Metropolitan Police in administering the licensing
regime across the London Boroughs. It does not include the costs of
bringing any prosecutions.
No of permit
applications
per annum
Street – 164
House to house – 62
Total – 226
9.1.5

Cost per permit
£143.80

Total
costs per
annum
£32,500
(£30,000£35,000)

Currently, there is also a cost to the Home Office in terms of the
operation of the exemption order regime and confirming street
collection regulations. The costs are outlined in the tables below.
Cost of dealing with exemption order applications / examining
accounts

Grade

Time spent per
annum

Total
costs per
annum

1 x AO (£13,556 – £16,776)6

128 days7

£7,436.80

1 x EO (£17,294 – £22,064)8

10 days

£753.90

1 x Grade 7
(£38,166 – £51,749)9

6 applications
per
1
annum x /2 an hour
per application

£64.59

Total cost

6
7
8
9

£8,255.29

Midpoint used £15,166 and therefore daily rate is approximately £58.10.
On average 17.5 hours per week utilised on this function
Midpoint used £19,679 and therefore daily rate is approximately £75.40
Midpoint used £44,958, daily rate is approximately £172.25 and hourly rate is
approximately £21.53
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Cost of dealing with appeals against a refusal to issue a
House to House collection permit

Grade

Time spent per
annum

Total
costs per
annum

1 x EO (£19,679)

30 days

£2,262

1 x Grade 7 (£44,958)

2 days

£344.50

1 x Legal Adviser
(£51,749)10

18 hours11

£446.04

Total cost

£3,052.54
Cost of processing street regulations

Grade

Time spent per
annum

Total
costs per
annum

1 x EO (£19,679)

3/5 days (4)

£301.60

1 x Grade 7 (£44,958)

4 hours

£86.12

1 x Legal Adviser
(£55,074.05)

16 hours

£396.48

Total cost

£784.20

9.1.6

We do not have any significant information in relation to the actual
cost to charities in operating the current licensing scheme. Some
respondents to the consultation exercise provided a breakdown of the
types of expenditure associated with the current system but did not
provide an actual costs figure. Only one large charity provided an
estimate as to costs but it would not reflect the costs incurred by the
sector as a whole.

9.1.7

However, there is a cost to charities and fundraising organisations as a
result of the inconsistent application of the current legislation.
Evidence shows that some local authorities have adopted somewhat
arbitrary criteria for denying access to collecting slots. For example,
some local authorities would only grant permits to charities based
within a specified area, at the exclusion of all other charities. Others
would require in-depth information about the costs associated with the
collection method adopted.

10 Used midpoint of payscale, which is £46,755 - £63,394, daily rate approximately £198.27,
and hourly rate is approximately £24.78.
11 On average 2 hours spent per appeal. 18 appeals received in two years. Therefore average
number of appeals dealt with per annum is 9 - which equates to 18 hours per annum.
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9.1.8

There is also a negative financial impact for the sector in terms of lost
revenue due to the different treatment afforded to direct debit
solicitations. For example, face to face fundraising has been prohibited
in certain areas, where the local authorities are opposed to that
collecting method. It has been estimated that that costs the sector
millions of pounds in lost revenue each year12. However, local
authorities operate their licensing regimes in order to reflect the views
of local people and there would be a risk for them if their ability to
operate such a scheme was removed.

9.2

Option 2: Rely on a voluntary code of practice/self-regulation by the
sector.

9.2.1

The main cost would be a loss of public confidence in fundraising. The
public’s main interface with charities, except for those who receive
services from the sector, is via public collections. That being so, how
that activity is conducted plays an important part in determining the
public perception of the integrity of the sector.

9.2.2

Removal of all existing statutory regulation and reliance in future solely
on self-regulatory mechanisms would be likely to have a negative
effect on public confidence with a possible resultant drop in charitable
giving. There might also be an impact on public trust and confidence
in collections if licensing was carried out solely by a self-regulatory
body.

9.2.3

There is also a general risk with self-regulatory initiatives in that they
could represent the interests of a small group of more powerful
stakeholders rather than the interest of the entire sector.

9.2.4

It is unlikely to have a significant financial cost impact for the sector,
although any self-regulation scheme would have to be financed
through what, in effect, would amount to a levy on donations in
addition to the self-regulatory initiative which is currently being taken
forward in relation to promoting good practice in fundraising. Selfregulation would sit alongside the statutory regulatory framework for
public collections. Its focus would be to drive up standards in respect
of all methods of fundraising. It will deal with issues of broad principle
rather than detail.

12 The Public Fundraising Regulatory Association’s response to “Public collections for
charitable, philanthropic and benevolent purposes”.
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9.3

Option 3: Require local authorities to license all public charitable
collections under a new integrated licensing system.

9.3.1

Additional costs for local authorities and the sector. There would be
greater costs for all parties because Option 3 would extend licensing
to types of fundraising and locations currently not covered, without
reducing the licensing requirement for other areas, such as small local
collections. This option could make small local collections non-viable
and the efficient operation of charity shops very difficult.

9.3.2

However, this option would appeal to those who are in favour of
regulating all collections. The response to the consultation exercise
showed that of the 216 respondents who commented on the
exemption for local, short term collections 36.5% felt that they should
not be exempt. That being so, theoretically not adopting Option 3
could lead to a drop in the level of donations.

9.4

Option 4: Require local authorities to operate a licensing scheme for
public collections which is risk focussed and proportionate
to the collection method employed - neglible cost
implications.

9.4.1

9.4.2

Local authorities
There would be an initial cost to local authorities in terms of
familiarising themselves with the requirements of the new scheme,
which is considered in the following section.
We have estimated (rough guide) that the current licensing scheme
costs local authorities, on average £7,067.50 per annum to administer.
The table below outlines the requirements placed on local authorities
in the operation of the current scheme and the requirements of the
new scheme.
Requirements of the Licensing Regime
Current Scheme

New Scheme

Each local authority would
consider full applications for
permits to undertake street
collections. While not identified as
such, in practice that would
usually involve consideration
of the fitness of an application
as well as a local authority’s
assessment as to whether they
had capacity for the collection.

Consideration by the lead
authority only of the fitness of
a collection and consideration
by subsequent local authorities
only on the basis of capacity.

176

Requirements of the Licensing Regime
Current Scheme

New Scheme

Each local authority would
consider full applications for
permits to undertake house to
house collections of property
other than goods (with the
exception of the exemption order
holders). While not identified as
such, in practice that would
usually involve consideration of
the fitness of an application as
well as a local authority’s
assessment as to whether they
had capacity for the collection.

Consideration by the lead
authority only of the fitness of
a collection, organisations would
then notify local authorities of
the dates and locations of the
collections but local authorities
would not undertake an
assessment as to capacity.

Each local authority would
consider full applications for
permits to undertake house to
house collections of goods (with
the exception of the exemption
order holders). While not identified
as such, in practice that would
usually involve consideration of the
fitness of an application as well as
a local authority’s assessment as to
whether they had capacity for the
collection.

Collections of goods would be
removed from the scope of the
scheme but organisations would
be required to notify local
authorities of the dates and
locations of the collections.

43 organisations hold Home Office
Exemption Orders and are exempt
from local authority licensing when
they undertake collections house to
house. Those organisations should
notify local authorities of the dates
and locations of their collections.

The lead authority system would
replace the exemption order
approach and local authorities
would issue certificates of
fitness to organisations for
a period up to 5 years and it
would extend to street collections.

Local authorities have the option of
preparing street regulations for
their areas, which are confirmed
with the Home Office.

Under the unified scheme there
would no longer be the need
for street collection regulations.

Fitness tests consider whether
the amount to be applied for
charitable, benevolent or
philanthropic purposes in
consequence of the collection was
adequate and whether the level of
remuneration to be received was
excessive.

Local authorities would not be
required to consider those
matters.
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Requirements of the Licensing Regime

9.4.3

Current Scheme

New Scheme

Each local authority scrutinises
the returns received from the
collections undertaken in their
areas.

Local authorities would not
monitor or scrutinise returns,
except where it was considered
appropriate, for example, where
concerns had been raised.

There is uncertainty as to whether
the current licensing regime extends
to direct debit solicitation. Of the
97 local authorities who commented
on the recommendation to include
direct debit solicitation within the
scope of the new scheme, 5
specifically commented that they
already licensed it. Using that as
a guide (albeit a cautious guide) it
is estimated that approximately 5%
of local authorities currently license
the collection of direct debit
solicitations.

Local authorities would be
required to license the
collection of direct debit
solicitations subject to the
conditions outlined above
in terms of the different
approaches for street and
house to house collections.

Local authorities are not required
to license collections on private
property to which the public has
unrestricted access.

Local authorities would be
required to license collections
in those areas, including
supermarket forecourts, railway
station concourses and the
common parts of shopping
centres.

There is a right of appeal to the
Home Secretary against a local
authority’s decision to refuse a
house to house collection permit.

There would be a right of appeal
to the Magistrates’ court against
a decision to refuse or withdraw
a certificate of fitness for street
and house to house collections
and a decision to refuse or
withdraw a street collection
permit. As discussed below it is
unlikely that the number of
appeals would be significant.

There would be a slight increase in the number of permit applications
received due to the removal of the Home Office Exemption Orders, the
extension of the definition of public place and clarification that direct
debit solicitation would fall within the scope of the new scheme.
However, under the new scheme the application process would be
somewhat streamlined in that fitness would be considered only by the
lead authority; fitness checks would not look into the costs of the
collection or the remuneration received and local authorities would no
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longer monitor collection returns. Therefore, on balance, even with the
inclusion of direct debit solicitations and the extension of public place
the additional costs to the local authorities in the operation of the new
scheme would be reduced.
9.4.4

With the reduction in costs it would be open for the local authorities to
undertake further enforcement action than is currently the case. The
implementation of the notification scheme along with issuing permits
would mean that all local authorities would be aware of the legitimate
collections being undertaken in their areas at a given point in time.
That would provide a basis on which enforcement action could be
taken forward.

9.4.5

The Government does not intend to introduce a fee for the licensing of
public charitable collections, although it recognises that charitable
organisations pay licence fees in other areas of licensing. The
Government believes that for the introduction of a licence fee to be
worthwhile, it would have to be set at a level which would cover
administration (including staff costs, accommodation, IT and training),
and enforcement as well as the costs of administering the collection of
the licence fee. The Government believes that that would be at a level
which would be unacceptable to charities and might deter responsible
fundraising.

9.4.6

London Boroughs
Under the current scheme the Metropolitan Police have responsibility
for licensing in London. The transfer of that function to the London
boroughs would have a cost implication for the 32 boroughs.

9.4.7

The Charity Commission have undertaken a search of the register of
charities to identify the number of charities where the addresses
entered onto the register falls within London. The Commission have
identified 19,819 charities with a registered correspondence in areas
which have London based postcodes. That does not mean that all of
those charities are actually a) based in London or b) operating solely in
London. Charities are also able to classify their areas of operation as
part of the returns they send to the Commission and from interrogating
that data the Commission has identified 13,557 “local” charities
classified as operating in Greater London. However, we do not have
information about how many of those charities will fundraise. There is
no central record of the number of philanthropic or benevolent
organisations in England and Wales.

9.4.8

The Metropolitan Police have estimated that the costs of operating the
licensing regime in London is approximately £32,500 per annum,
however, due to the operation of the lead authority proposal it would
not be appropriate to estimate costs by dividing that sum by the 32
London boroughs. As explained above, the lead authority principle
would operate on the basis that organisations apply for a certificate of
fitness to the local authority in which the registered address of the
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charity falls. It is likely, therefore, that a number of London Boroughs
would receive a large number of applications.
9.4.9

The Metropolitan Police issued 164 street collection and 62 house to
house collection permits in the last financial year. They estimate that
the permits were issued to approximately 44 major charities and 95
individual charities. However, during the Christmas period from 1 to 24
December carol singing is licensed by the London Boroughs on behalf
of the OCU Commander of the area in which the collection is to take
place. We have been unable to attain information in relation to the
sites most commonly used in the London area as street collection
permits are not designated to certain areas. Although all the London
Boroughs currently have street collections in their areas13. The PFRA
currently manages, separately from the Metropolitan Police, 148 sites
specifically for face to face fundraising in the London area and they
estimate that those sites were used by 45 voluntary and community
organisations in the last year. The table at Annex D outlines the
number of sites managed by the PFRA in each of the London
Boroughs. Westminster currently has the largest number of sites (31)
followed by Camden (13) and Kensington and Chelsea (11). The PFRA
also manages house to house direct debit solicitation and they
estimated that 35-40 postcodes are visited each week. They believed
that the majority of those were carried out on behalf of exemption
order holders14.

9.4.10 The Metropolitan Police currently restricts street collections to two
days per week (usually Tuesday and Saturday) and so the
implementation of the new regime might result in a rise in the number
of collections per week. However, the rise would only be in line with
the capacity of each London borough.
9.4.11 It is likely that the costs of operating the scheme would increase with
the transfer of functions from the Metropolitan Police to the London
boroughs. Costs would increase due to the operation of the lead
authority proposal, the inclusion of face to face fundraising within the
scope of the scheme which is not currently licensed by the
Metropolitan Police and the extension of the definition of public place
to include railway station concourses.
9.4.12 With the focus of collecting activities falling within the central London
region, especially in Westminster, it is likely that the cost implications
for those boroughs would be greater for than for those in outer
London.
9.4.13 The Government does not believe that the licensing of public
collections is an appropriate function for the police service to
undertake. However, it will discuss further with key stakeholders in
13 Information received direct from the Metropolitan Police.
14 Information received direct from the PFRA.
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London whether any arrangements are needed over and above the
lead authority proposals for collections which take place in more than
one London borough (including the City). Under the new scheme
there might be a risk in terms of the ability of organisations to
undertake London wide street collections.
9.4.14 The figures we have received from the Metropolitan Police and the
PFRA indicate that 184 organisations currently apply for licences to
fundraise in the London area. There would be some duplication here in
that a number of those organisations would have applied to the
Metropolitan Police and used the PFRA. We estimate that the cost to
the London Boroughs of administering the new scheme would be
somewhere in the region of £32,500 to £104,000 per annum. We have
calculated that using the current cost of administering the system to
the Metropolitan Police as a baseline. We arrived at the upper figure
by estimating that 184 applications for a certificate of fitness would be
submitted subject to an 11% increase which would result in 204
applications. We have allowed for an 11% increase to reflect the fact
that 11% of registered charities have their registered correspondence
address in the London area. The average cost of processing an
application is currently £47.92. That would mean that the cost of
processing the applications for certificates of fitness would be in the
region of £9,775.68. However, once granted a certificate of fitness an
organisation might be required to approach each London borough for
a permit on capacity grounds. We estimate that the consideration of
an application for a permit would cost no more than 20% of the cost
of a full application as it should involve no more than a diary check,
that equates to £9.58 per application. The total cost would equate to
£62,538.24 (£9.58 x 204 (no of applicants) x 32 (no of London
boroughs)). We have allowed for a 50% increase in order to cover the
increase in the number of days collections might be permitted under
the new regime. That equates to £93,807.36 (£62,538.24 + 50%).
Together with the cost of processing the certificates of fitness we
estimate the maximum costs of administering the new scheme by the
London boroughs would be approximately £103,583.04 per annum
(£93,807.36 + £9,775.68).
Charities, Philanthropic and Benevolent organisations
9.4.15 For the majority of fundraising organisations, charities and
philanthropic and benevolent organisations, (other than current
Exemption Order holders), wishing to undertake collections in more
than one local authority area the new system would result in an overall
reduction in costs. It would have negligible impact on those
organisations wishing to collect in only one local authority area.
9.4.16 There might be some organisations that have, to date, undertaken
collections only in public places, which are excluded under the current
scheme but would fall under the scope of the new scheme by virtue of
the extension of the definition of public place. For those
organisations, there would be additional costs as a result of the
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licensing requirement extending to areas such as supermarket
forecourts and railway station concourses and having to obtain dual
permission from the site owner and the local authority. However, the
Government believes that the extension of the definition of public
place in the new scheme is important in acting as a deterrent against
bogus collectors, who might currently collect in areas such as
supermarket forecourts and railway station concourses.
9.4.17 However, for organisations that undertake street collections in the
London area there would be an impact in terms of the transfer of
functions from the Metropolitan Police to the London boroughs. Under
the new scheme, once they had been granted a certificate of fitness,
they would be required to apply for a permit to each local authority in
whose areas they wished to collect. Currently, a permit would be
issued by the Metropolitan Police and no contact would be required
with the individual local authorities.
Exemption order holders
9.4.18 The 43 organisations currently holding Home Office Exemption Orders
for house to house collections throughout England and Wales would
need to adapt their policies to ensure compliance with the new system
as Home Office Exemption Orders would be abolished. The cost
implications of that would be kept to a minimum as the collection of
goods house to house has been removed from the scope of the new
scheme, although organisations would be required to notify local
authorities about the collection. Other types of collection on a house
to house basis would be subject to a certificate of fitness only and
would not be required to apply for a permit in each local authority
area. As with the collection of goods organisations would be required
to notify the relevant local authorities about the collection. That
reflects broadly the operation of the exemption order system currently
in place, albeit that a certificate of fitness would be issued for up to
five years and the exemption orders are issued on an indefinite basis.
9.4.19 Like other organisations there would be a decrease in administration
for the current Exemption Order holders in terms of the extension of
the lead authority approach to street collections. Currently, Exemption
Order holders are required to apply for street collection permits to
each area local authority in whose area they wished to collect.
Local, short term collections
9.4.20 Organisers of such collections are currently required to obtain
permission from the local police for those collections and so the
removal of this from the scope of the scheme would result in
decreased costs for organisers. Even though, organisers would be
required to notify the local authorities about the collection.
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Other costs
Familiarisation
9.4.21 There will be a cost to local authorities in terms of familiarising
themselves with the requirements of the new licensing scheme as well
as staff time in the development of new policies and procedures to
secure compliance with the new system. Setting up costs would be
greater for the London boroughs where currently no expertise exists in
the administering of a licence scheme for public charitable collections.
9.4.22 We estimate that it would take 3 hours to train a licensing officer
already familiar with the current licensing regime to understand the
workings of the new scheme. However, for the London boroughs that
would be increased to 1 full day.
Appeals
9.4.23 Currently there is a right of appeal to the Home Secretary against a
decision to refuse a house to house collection licence but there is no
right of appeal against a decision to refuse a street collection licence.
However, in some areas, where decisions are delegated to licensing
officers, organisations might have been able to appeal in the first
instance to the licensing committee of that area. The table attached at
Annex E outlines the number of appeals to the Home Secretary that
have been received from 1 March 2001 to 29 February 2004, it also
provides details of the grounds on which the applications were
originally refused.
9.4.24 In all bar one of the cases outlined at Annex E the grounds on which
the application had originally been refused would not be relevant
under the new scheme. That being so, in translating that into an
estimate of the number of appeals expected against a decision to
refuse a certificate of fitness to undertake a house to house collection
under the new scheme we would estimate that it would be between 3
and 5 per year. That would take into account the fact that under the
new scheme the current Exemption Order holders would be required
to apply for a certificate of fitness to undertake a house to house
collection of property other than goods.
9.4.25 In terms of street collection permits we estimate that there are
currently between 6 and 11 street collection permits granted for every
house to house collection permit granted15. There were 18 appeals
lodged in 3 years against decisions to refuse a house to house
collections permit and only one of those was on grounds which would
be applicable under the new scheme. Therefore, one could estimate
that there would be between 6 and 11 street collection appeals on the
15 Figures based on information provided by 13 local authorities and the Metropolitan Police
– in total there were 1,818.5 street permits compared with 310.5 house to house permits
issued, when calculating the overall figure but using the individual ratio of each individual
local authority that equates to 150.5 street permits compared with 14 house to house
permits or 11 to 1.
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basis of fitness in a 3 year period. That would equate to an additional
2 to 3.66 appeals per year. For the purposes of costings we have
estimated that there would be an additional 6 to 18.3 appeals per
annum. That increase would take into account the fact that the figures
for the current level of house to house appeals would not reflect any
appeals the current Exemption Order holders might instigate.
9.4.26 However, we would expect additional appeals under the new scheme
due to the extension of the definition of public place and the specific
inclusion of face to face fundraising. In that way, the number of
organisations requiring a street collection permit would increase. That
might result in an extra 15-25 appeals per annum.
9.4.27 Applications for a street collection permit, unlike applications for a
certificate of fitness to undertake a house to house collection, could
be refused on the basis that an area did not have capacity for the
collection. It is difficult to provide an estimate as to the number of
additional appeals there might be in relation to capacity. On the one
hand the number of organisations applying for a street collection
permit is likely to increase because of the inclusion of face to face
fundraising within the scope of the new scheme and the extension of
the definition of public place. However, on the other hand the
extension of the definition of public place would also result in there
being more areas than currently available for allocation, provided the
owner had given their permission. The refusal of an application on the
basis of capacity would sensibly be addressed by the applicant
seeking an alternative date/dates for the collection rather than using
the appeals process. It is unlikely, therefore, that there would be
anymore than 15-25 additional appeals on the basis of capacity per
annum.
9.4.28 Under the new scheme local authorities would retain the power to
revoke certificates of fitness and the subsequent permits. That would
be subject to appeal to the Magistrates’ courts but it is unlikely that
there would be anymore than a handful of such cases.
9.4.29 While we cannot say with any certainty the length of time it would take
to deal with appeals of the nature envisaged here, for the purposes of
this document we have worked with the average length of time
currently taken for appeals, which is three hours, at an average cost to
the Magistrates’ court of £328. The table below incorporates the
figures provided above and provides an estimate as to the cost to the
Magistrates’ court of dealing with appeals in this area of licensing.

184

Decisions subject
to appeal

No of appeals

Total cost (no of
appeals x £328)

Certificate of fitness to
undertake a house to
house collection

3–5

£984 – £1,640

Certificate of fitness to
undertake a street
collection permit

6 – 18.5

£1,968 – £6,068

Permit to undertake a
street collection

15 – 25

£4,920 – £8,200

Additional appeals due
to the extension of the
scheme

15 – 25

£4,920 – £8,200

Decisions to withdraw
a certificate of fitness

4–7

£1,312 – £2,296

Total

43 – 80.5

£14,104 – £26,404

9.4.30 There would be an additional cost to the Magistrates’ court in terms of
familiarisation with the new scheme governing the licensing of public
collections. However, that should be kept to a minimum provided that
comprehensive guidance is provided that would be available to
Magistrates’ legal advisers.
9.4.31 Currently there is no fee attached to an appeal to the Home Secretary
against a decision to refuse a house to house collection permit. Under
the new scheme an appeal to the Magistrates’ court would attract a
fee and while we cannot give a clear indication as to what the actual
fee would be, for the purposes of this document we have worked with
a fee of £50. The cost of the application to the Magistrates’ court
would be dealt with by the award of costs at the court.
9.4.32 Voluntary and community organisations and local authorities would
incur costs as a result of progressing a case to appeal stage. While we
are not able to quantify those costs the Government recognises that
there would be a risk that any costs would deter both parties from
progressing matters to appeal. However, that risk is no greater than
currently exists in the operation of the right of appeal to the Home
Secretary against a decision to refuse a House to House collection
licence.
Costs for a typical business
9.4.33 The standardisation of the licensing system for charitable fundraising
will impact primarily on the charitable sector and the professional
fundraisers and commercial participators they have agreements with.
It aims to create a fair and cost effective system for the licensing of all
public charitable collections.
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10.

CONSULTATION WITH SMALL BUSINESSES: THE “LITMUS TEST”

10.1

We have spoken to three businesses, which the Small Business
Service is satisfied represents a cross-section of small businesses for
the purposes of this Regulatory Impact Assessment, to confirm that
nothing in these proposals would represent a burden to them. They
said that they would welcome clearer regulation of charitable
fundraising because of their concerns about collectors who position
themselves outside their retail outlets and have a negative impact on
their trade. That view was endorsed by written representations
received from other small businesses.

11.

COMPETITION ASSESSMENT

11.1

We have applied the competition filter test in accordance with the
Office of Fair Trading’s guidelines for competition assessment. In doing
so we have considered the effect of the proposed regulatory
framework across business sectors in England and Wales.

11.2

The new scheme would impact primarily on the charities sector. We
have no evidence to suggest that the new scheme would have any
significant effect on competition in any related commercial sector.

11.3

Whilst charities do compete with each other for revenue from the
general public in the ‘traditional’ sense of the meaning of the word
competition, such competition arguably differs from that between
commercial businesses which compete on products and services. It is
the latter form of competition which the competition filter seeks to
determine in considering market shares, entry barriers and whether the
effect of a proposal is proportionate on the size of a business.

12.

ENFORCEMENT AND SANCTIONS

12.1

Local authorities would be responsible for administering the new
unified licensing scheme, but the Home Office will provide clear
guidance on how it should be operated. The guidance will be
published and will therefore be available to charities. A representative
from the Local Government Licensing Forum was on the Fundraising
Advisory Group, a working group set up by the Home Office to look at
the regulation of public collections prior to the publication of the
consultation document.

12.2

As all local authorities are currently required to licence house to house
collections and have the power (but not the duty) to create licensing
schemes for street collections the extra costs of administering the
unified scheme should be minimal on most local authorities. At present
it is estimated that 80% of the 410 local licensing authorities have
street collection regulations in place. Indeed, in some local authorities,
where there is confusion about the operation of the current scheme,
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the introduction of a unified scheme might be more cost effective. In
response to the consultation exercise local authorities overwhelmingly
supported the introduction of a unified licensing regime.
12.3

The new scheme would impose sanctions for non compliance - the
sanctions build on those already provided by the House to House
Collections Act 1939 and Part III of the Charities Act 199216, with the
exception of (ii) and (vi) below, which would be new offences.

12.4

The offences and related penalties are:

12.5

(i)

Organising a collection without obtaining a permit from the local
authority (Section 1(2) of the 1939 Act and Section 66 of the
1992 Act).
A fine not exceeding level 5 on the standard scale (max £5,000).

(ii)

Organising a collection, exempt from the requirement to obtain a
permit, without notifying the local authority (this is a new offence).
A fine not exceeding level 3 on the standard scale (max £1,000).

(iii)

Unauthorised use of documents / badges (Section 5 of the 1939
Act and Section 74(1) of the 1992 Act).
A fine not exceeding level 5 (max £5,000).

(iv)

Giving false information for the purposes of the Act (Section 8(6)
of the 1939 Act and Section 74(3) of the 1992 Act).
A fine not exceeding level 5 (max £5,000).

(v)

Breaching the requirements on: use of badges in the prescribed
form; presentation of badges, certificates on request; not
allowing people under a certain age to collect (Section 73(2)&(3)
of the 1992 Act).
A fine not exceeding level 2 on the standard scale (max £500).

(vi)

Breaching the requirements on the keeping of specified records
(this is a new offence).
A fine not exceeding level 3 on the standard scale (max £1,000).

The successful operation of the new scheme would depend, in part,
on organisations notifying local authorities of the collections they
intend to undertake that would not be subject to the full licensing
regime, that is, collections undertaken on a house to house basis or
local, short term collections. To ensure that local authorities are aware
of all the collections taking place in their area the Government has
introduced an offence for organising a collection without notifying the
local authority about it.

16 Part III of the Charities Act 1992 has not been bought into force.
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12.6

12.7

Under the new scheme organisations would not be required to submit
returns to local authorities, although local authorities would have the
power to look at the relevant paperwork where concerns have been
raised about a collection. Regulations would specify the records which
organisations would be required to prepare and retain. To ensure that
the relevant records are kept the Government has introduced an
offence for breaching those requirements.
Other measures
The introduction of a unified licensing scheme would go some way to
establishing better fundraising practice. However, the Strategy Unit
review found that where fundraising organisations did not comply with
the current system that was largely because of a lack of awareness of
their duties. The review concluded that it would be of benefit to have a
single point of contact for information about the regulatory
requirements for fundraising. It recommended, therefore, that a selfregulatory initiative should be established based on a new voluntary
Code of Practice which would promote and raise awareness of good
practice in fundraising. The Institute of Fundraising has sponsored an
independent project to explore different models for a system of selfregulation and to recommend a preferred model. A report of the results
of that project were subject to public consultation (until April 2004).

13.

MONITORING AND REVIEW

13.1

It is the Government’s intention that the Charity Commission, with
advice from the Cabinet Office’s Regulatory Impact Unit, will quantify
the impact of regulation on charities and other not-for-profit
organisations, monitor it over time, publish the results and highlight
areas where regulation appears excessive. That would include the
impact of the regulation of fundraising.

14.

CONSULTATION

14.1

14.2

Departmental consultation
The proposals for reform, as outlined in the consultation on public
collections, were developed in conjunction with the Fundraising
Advisory Group set up by the Home Office. The group included
representatives from the Charity Commission, Home Office, Institute of
Fundraising, National Council for Voluntary Organisations, Public
Fundraising Regulatory Association, Charity Law Association, National
Consumer Council, Welsh Assembly and Local Government Licensing
Forum. We have also been in contact with the Office of the Deputy
Prime Minister and the Department for Constitutional Affairs.
Public Consultation
The Government consulted on the proposals outlined in the
consultation document “Public Collections for charitable, philanthropic
and benevolent purposes” with charities and other not-for-profit
organisations, local authorities and others affected by the regulation of
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public charitable collections. The consultation document was
published on the Home Office website and copies of it were sent to
representatives from the charitable sector as well as all local
authorities. The document was translated into Welsh and copies were
sent to the Welsh Assembly for onward distribution.
14.3

In order to further publicise the proposals 12 consultation events were
held across England and Wales. Over 250 responses to the
consultation exercise have been received. The proposals outlined
above have been formulated in the light of the responses received to
the consultation.

15.

SUMMARY AND RECOMMENDATION
Option

Benefits

1. Do nothing

Limited.
• Legislation outdated
• Local authorities and and complex.
the sector are familiar • Application and the
with the operation of extent of the
the scheme.
legislation not clear.

2. Self-regulation

Limited
• Voluntary
organisations likely
to be more
committed to a
scheme they had
been involved in
devising.

3. License all
3. collections

Some
• Imposes a licensing
• Builds on existing
requirement on all
provision and
collections,
reduces confusion.
disproportionate
• Increases public
to the risks attached
trust and confidence to them.
in collections.
• Increase burdens for
charities.
• Increase costs of
fundraising.
• Increase costs to
local authorities.
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Costs

• Might harm public
trust and confidence
in fundraising.
• Does not offer a level
of protection against
bogus collections,
fraud or public
nuisance.

15.1

Option

Benefits

Costs

4. Risk focused
4. licensing regime

• Builds on existing
• Increased costs to
provision and
the Magistrates’
reduces confusion.
courts as a result
• Increases public
of the introduction
trust and confidence of an appeals
in collections.
mechanism.
• Proportionate to the • Increased costs to
risks involved with
the London
different collecting
boroughs as a
methods.
result of the transfer
• Preserves local
of functions from the
authority control over Metropolitan Police.
capacity and public • Might give rise to
nuisance.
concerns about
• Introduces the lead
public nuisance in
authority concept
terms of collections
which would be fairer undertaken on a
than the current
house to house basis.
exemption order
system.
• Sits alongside the
self-regulatory initiative
being taken forward by
the sector to improve
standards in practice.
• Introduces an effective
appeals mechanism
in relation to all
collections.
• Addresses the concerns
of small businesses in
relation to excessive
fundraising.

Option 4 maximises the benefit to charities and local authorities. It
builds on existing provision, but simplifies and rationalises it to provide
a unified scheme, which should be easier to understand than the
current system. The new scheme would be proportionate to the risks
associated with different collecting methods and the provision of clear
central guidance on the operation of the scheme would ensure that
the new scheme is more consistent and so fairer than the current
regime.
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15.2

It also maximises the benefits to small businesses in terms of their
concerns about excessive fundraising. The new licensing scheme for
public collections, including face to face fundraising, would deter
excessive appeals and prevent nuisance to the public, while
encouraging legitimate collecting activity.

15.3

Option 4 represents the recommendation of the Home Office.
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No

No

Yes – application to be made to the local authority in whose No
area the collection was to take place. Application considered
on basis of section 69(1)(e)-(g) of 1992 Act. Applications to
be made not less than one month before the date of the first
collection.

Yes – application to the lead local authority defined as the
No
area covering the charity’s registered address or for
philanthropic/benevolent organisations the area in which
the promoter’s address falls. Application considered on basis
of section 69(1)(e)-(g) of 1992 Act. Applications to be made
not less than one month before the date of the first collection.

Collection of goods house
to house in one local
authority area

Collection of goods on a
house to house basis in
more than one local
authority area.

Collection of property other
than goods on a house to
house basis in one local
authority area.

Collection of property other
than goods on a house to
house basis in more than
one local authority area.

No

No

No

No

Temporary local collection in
one local authority area

Application for a permit

Application for a certificate of fitness

Types of collection

ANNEX A:

Yes – (notification to be not
less than 1 mth and not more
than 6 mths before the date of
the first collection).

Yes (notification to be not less
than 1 mth and not more than
6 mths before the date of the
collection).

Yes – (notification to be not
less than 1 mth and not more
than 6 mths before the date of
the collection).

Yes (notification to be not less
than 2 weeks and not more
than 6 mths before the date of
the collection).

Yes (notification to be not less
than 1 mth and not more than
6 mths before the date of the
collection).

Notification to local
authority of the collections
in their areas.
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Application for a certificate of fitness

Yes – application to be made to the local authority in whose
area the collection was to take place. Application considered
on basis of section 69(1)(e)-(g) of 1992 Act. Applications to
be made not less than one month before the date of the
first collection.

Yes – the application would be made to the lead local
authority defined as the area covering the charity’s registered
address or for philanthropic / benevolent organisations the
area in which the promoter’s address falls. Application
considered on basis of section 69(1)(e)-(g) of 1992 Act. The
application should be made not less than one month before
the date of the first collection.

Types of collection

Collections undertaken in the
street (including areas to
which the public has
unrestricted access) in one
local authority area.

Collections undertaken in
the street (including areas
to which the public has
unrestricted access) in
more than one local
authority area.

ANNEX A: (continued)

Yes – applications for a
No – date allocated when
permit to be made to all of
application for a permit is
the areas in which the
considered.
collections are to take place.
Applications considered on
basis of section 69(1)(a)&(b)
of 1992 Act.
– Applications to be submitted
14 days before date of the first
collection (where possible) but
not more than 12 months
before.

Yes – application considered No – date allocated when
on basis of section
application for a permit is
69(1)(a)&(b) of 1992 Act.
considered.
– Applications to be submitted
14 days before date of the first
collection (where possible) but
not more than 12 months
before.

Application for a permit

Notification to local
authority of the collections
in their areas.

ANNEX B:
House to House
Collections Act 1939

Charities Act 1992

Draft Charities Bill

3(a) – the total amount
likely to be applied for
charitable purposes as
the result of the
collection (including any
amount already so
applied) is inadequate
in proportion to the value
of the proceeds likely to
be received (including
any proceeds already
received).

67(4) – before
determining an
application a local
authority shall consult
the chief officer of police
for the police area which
comprises or includes
their area and may make
other inquiries as they
think fit.

Under the new scheme
local authorities would
only consider those
matters outlined in
69(1)(e), (f) or (g) of the
1992 Act.

3(b) – that remuneration
is excessive in relation
to the total amount
likely to be applied for
charitable purposes.

69 (1)(c) – if it appears
to the local authority that
the amount likely to be
applied for charitable,
benevolent or philanthropic
purposes in consequence
of the collection would be
inadequate, having regard
to the likely amount of the
proceeds of the collection.

3(c) – that the grant of a
permit would be likely
to facilitate the
commission of an
offence under section 3
of the Vagrancy Act
1824 or that an offence
under that section has
been committed in
connection with the
collection.

69 (1)(d) – that it appears
that the applicant or any
other person would be .
likely to receive an
excessive amount by way
of remuneration in
connection with the
collection.

3(d) – that the applicant 69 (1)(e) – that the applicant
or the holder of the
has been convicted of a
permit is not a fit and
relevant offence (as
proper person to hold
specified in the Act).
a permit because he has
been convicted in the
UK of any of the offences
in the Schedule to the Act,
or any offence involving a
finding that he had acted
fraudulently or dishonestly,
or of an offence of a kind
which would be likely to be
facilitated by the grant of
a permit.
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ANNEX B: (continued)
House to House
Collections Act 1939

Charities Act 1992

Draft Charities Bill

3(e) – that the applicant
or holder of a permit
has failed to exercise
due diligence to ensure
that the that collectors
for the purposes of the
collection were fit and
proper persons, to
ensure compliance on
the part of the
collectors with the
provisions of regulations
made under this Act,
or to prevent
prescribed badges or
prescribed certificates
of authority being
obtained by persons
other than the
authorised collectors.

69 (1)(f) – where the
applicant is a person
other than a charitable,
benevolent or
philanthropic institution
for whose benefit the
collection is proposed
to be conducted, that
they are not satisfied
that the applicant is
authorised (whether by
any such institution or by
any person acting on behalf
of any such institution)
to promote the collection.

3(f) – that the applicant
or holder of a permit
had refused or neglected
to furnish information as
they may have
reasonably required for
the purposes of
informing themselves as
to any of the matters
specified in
paragraphs 3(a) to 3(e).

69 (1)(g) – that the applicant
failed to exercise due diligence
to secure collectors were fit
and proper persons; to secure
that such persons complied
with the provisions of regulations
under section 73 or section
119 of the 1982 Act; or to
prevent badges or certificates
of authority being obtained by
persons other than those he had
so authorised.
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ANNEX C:
Costs to local authorities of administering the current system of licensing
Number of applications Costs per application
/permits granted
(£s)

Total

Total annual cost
(£s)

240
56
141
312
100
400
71
450
211
109.5
100
60
74
160
140
104.5
312
174
120
135
55
203
229
150
70
62
212
90
246
429
124
375
260
312
312
312
312

50.00
316.94
24.82
14.00
40.00
37.50
70.42
17.77
28.43
22.83
100.00
25.00
33.78
24.25
37.50
23.92
14.00
46.15
121.00
35.55
13.64
7.98
4.36
16.66
142.85
100.65
141.50
15.00
19.25
18.18
21.97
50.00
81.11
14.00
14.00
14.00
14.00

12,000
17,750
3,500
4,368
4,000
15,000
5,000
8,000
6,000
2,500
10,000
1,500
2,500
3,880
5,250
2,500
4,368
8,030
14,520
4,800
750
1,620
1,000
2,500
10,000
6,240
30,000
1,350
4,735.75
7,800
2,724
18,750
21,090
4,368
4,368
4,368
4368

7,223

1,773.01

261,497.75

196

ANNEX D:
Number of sites managed by the PFRA by London Boroughs
LONDON BOROUGH

NUMBER OF COLLECTION SITES

Barking and Dagenham

3

Barnet

9

Bexley

3

Brent

7

Bromley

3

Camden

13

Croydon

3

Ealing

5

Enfield

5

Greenwich

5

Hackney

4

Hammersmith and Fulham

2

Haringey

3

Harrow

4

Havering

2

Hillingdon

2

Hounslow

3

Islington

8

Kensington and Chelsea

11

Kingston upon Thames

3

Lambeth

8

Lewisham

5

Merton

4

Newham

5

Redbridge

3

Richmond upon Thames

9

Southwark

8

Sutton

3

Tower Hamlets

6

Waltham Forest

3

Wandsworth

4

Westminister

31

City Corporation

1 (Liverpool Street Station)
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ANNEX E:
Grounds for appeals from 1 March 2001 to 29 February 2004
Appeal Number

Grounds for refusal subject to appeal

01

Amount to charity is inadequate in proportion to the value
of the proceeds of the collection.

02

Unable to supply sufficient information on the returns.
Appeal upheld by Home Sec but on different grounds,
that is, remuneration excessive in relation to the total
amount likely to be applied for charitable purposes.

03

Remuneration is excessive in relation to the total amount
(likely to be applied for charitable purposes) as the result
of the collection.

04

Did not provide sufficient information to satisfy the
council as to the ratio of the costs to the proceeds.

05

That the amount donated to the charity is inadequate in
proportion to the money collected.

06

That the returns for the collection cannot be made and
they were concerned about the percentage of money to
be given to the nominated charities.

07

Remuneration was excessive.

08

Not supplied enough detailed information regarding
remuneration.

09

That the amount donated to the charity is inadequate in
proportion to the money collected & remuneration is
excessive.

10

Only collections for goods and not money can be
licensed for a whole year, direct debits cannot be
collected house to house, direct debit collections must
be for one named charity only, excessive remuneration.

11

Failure to exercise due diligence to secure that persons
authorised to act as collectors were fit and proper & had
failed to furnish such information as the local authority
had required.

12

Remuneration is excessive in relation to the total amount
likely to be applied for charitable purposes.

13

Remuneration is excessive in relation to the total amount
(likely to be applied for charitable purposes).

14

Insufficient information as to satisfy the Council with
regard to the ratio of costs to proceeds.

15

That amount likely to be applied for charitable purposes
is inadequate in proportion to the money collected.
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ANNEX E: (continued)
Grounds for appeals from 1 March 2001 to 29 February 2004
Appeal Number

Grounds for refusal subject to appeal

16

Financial requirements could not be met in terms of
furnishing information on the costs ratio.

17

Collecting method would have a negative impact on
vulnerable people (grounds not specified in the Act).

18

Total amount likely to be donated to charitable purposes
was inadequate; that remuneration was excessive and
the organisation had neglected or refused to furnish
information.
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CHAPTER 4: Exempt Charities
1.1 This Regulatory Impact Assessment (RIA) examines the impact of the
measures to be included in the Charities Bill on charities that are exempt
from registration with the Charity Commission. These are listed in the
Charities Act 1993 in Section 3(5A)(a), 3(5A)(b), 3(5B)(a)(i), 3(5B)(a)(ii),
24(8),25(2) and in Schedule 2. In certain respects, the contents of this
RIA go beyond the provisions included on the face of the Bill. The
decision to include the additional material has been taken in order to
enable the reader to gain a more complete understanding of the
proposals. Consideration is still being given to the arrangements for
exempt charities in Wales.
Purpose and intended effect
Objective
1.2 Proposals for changes to the arrangements governing exempt charities
are set out in “Private Action, Public Benefit” a report by the Prime
Minister’s Strategy Unit. One of the main themes of the report was that
charities need to demonstrate greater accountability and transparency if
public trust in charities is to be maintained. The objective of the
proposed changes to exempt charities is to promote confidence in the
integrity of charitable status by providing for all exempt charities to be
subject to the same accountability transparency and requirements as
charities which are registered with the Charity Commission. Those
organisations which will be affected are exempt charities, the existing
regulators of those charities and the Charity Commission.
1.3 The Strategy Unit made the following recommendations which the
Government accepted.
•

The monitoring regimes to which housing associations, universities
and colleges as exempt organisations are subject should be
adapted to cover basic charity law requirements.

•

The reports and accounts of exempt charities should clearly set out
the voluntary funds they hold and how they use them. The same
level of information about exempt charities as is required of
charities should be made accessible on or via the Charity
Commission web-site.

•

The Charity Commission should be given the power to investigate
exempt organisations on the request of their ‘main regulator.’

•

Larger exempt charities without a ‘main regulator’ should be
registered with the Charity Commission.
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1.4 The table below lists currently exempt charities and their proposed main
regulator:
Provision

Description

Proposed regulator

Section 3 of the 1993 Act
Section 3(5A)(a)

Higher education
corporations

Higher Education
Funding Council for
England

Section 3(5A)(b)

Further education
corporations

Learning and Skills
Council

Section 3(5B)(a)(i)

Foundation and
voluntary schools

Charity Commission at
present - currently
under negotiation

Section 3(5B)(a)(ii)

Education Action
Forums

Charity Commission

Section 24(8)

Common investment
funds

Charity Commission

Section 25(2)

Common deposit
schemes

Charity Commission

Common deposit
funds

Charity Commission

Paragraph of Schedule 2
(a)

Several universities

Higher Education
Funding Council for
England

Property falling within
the Methodist Church
Funds Act 1960

Charity Commission

The representative
body of the Welsh
Church and property
vested in or
administered by it

to be decided

Property within the
Church Funds
Investment Measure
1958

Charity Commission
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Provision

Description

Proposed regulator

(b)

Universities of Oxford,
Cambridge, London,
Durham and
Newcastle

Higher Education
Funding Council
for England

Colleges and halls in
the universities of
Oxford, Cambridge,
Durham and
Newcastle

Charity Commission/
HEFCE subject to
consultation

Queen Mary and
Westfield College in
the University of
London

HEFCE

The colleges of
Winchester and Eton

Charity Commission

(c)

Any university,
university college or
institution connected
with a university or
university college
which Her Majesty
declares by Order in
Council to be an
exempt charity for
the purposes of the
Charities Act 1993

Higher Education
Funding Council for
England (universities),
Charity Commission
(university colleges and
institutions connected
with a university)

(d)

[Repealed]

(da)

The Qualifications and
Curriculum Authority

(e)

[Repealed]

(f)

The Qualifications,
Curriculum and
Assessment Authority
for Wales

(g)

[Repealed]

(h)

[Repealed]
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Department for
Education and Skills
To be decided

Provision

Description

(i)

A successor company Higher Education
to a higher education
Funding Council for
corporation (within
England
the meaning of section
129(5) of the Education
Reform Act 1988) at a
time when an institution
conducted by the
company is for the time
being designated under
that section

(j)

[Repealed]

(k)

Victoria and Albert
Museum

Department for Culture,
Media and Sport

(l)

Science Museum

Department for Culture,
Media and Sport

(m)

Armouries

Department for Culture,
Media and Sport

(n)

Royal Botanic
Gardens, Kew

Department for
Rural Affairs

(o)

National Museums
and Galleries on
Merseyside

Department for Culture,
Media and Sport

(p)

British Museum

Department for Culture,
Media and Sport

Natural History
Museum

Department for Culture,
Media and Sport

(q)

National Gallery

Department for Culture,
Media and Sport

(r)

Tate Gallery

Department for Culture,
Media and Sport

(s)

National Portrait
Gallery

Department for Culture,
Media and Sport

(t)

Wallace Collection

Department for Culture,
Media and Sport

(u)

Imperial War Museum

Department for Culture,
Media and Sport

(v)

National Maritime
Museum

Department for Culture,
Media and Sport
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Proposed regulator

Provision

Description

Proposed regulator

(w)

Any institution which
is administered by or
on behalf of an
institution included
above and is
established for the
general purposes of,
or for any special
purpose of or in
connection with, the
last named institutions

As for the parent
institution except
students’ unions which
subject to discussion
with the NUS should be
required to register with
the Charity Commission

(x)

The Church
Charity Commission
Commissioners and
any institution which is
administered by them

(y)

Any registered society
within the meaning of
the Industrial and
Provident Societies
Act 1965

Housing Corporation for
RSLs, Charity
Commission for others

Any registered society
or branch within the
meaning of the
Friendly Societies Act
1974
(z)

Museum of London

Department for Culture,
Media and Sport

(za)

British Library

Department for Culture,
Media and Sport

(zb)

Community Fund

Department for Culture,
Media and Sport

1.5 We are still gathering information about the number of exempt charities
and their income levels. So far we have established that there are 47
Higher Education corporations, approximately 400 Further Education
Corporations, and approximately 8,000 foundation and Voluntary
schools. We believe that the vast majority of these schools will exceed
the £100,000 threshold. We are still trying to establish how many
charitable Industrial and Provident Societies and Registered Friendly
Societies there are, as there is no central register listing them. Nearly all
the Industrial and Provident Societies which are registered social
landlords will have an income in excess of £100,000.
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1.6 The following is the list of key principles of charity regulation as drawn up
by the Charity Commission and agreed by the Home Office. Monitoring
by proposed main regulators would have to achieve the following:
A. cover all assets of a charity regardless of their source;
B. have the objective of ensuring that the assets of a charity are applied
solely for the purpose of furthering its objects, which must be for the
public benefit;
C. have the objective of ensuring that the governance arrangements of a
charity are adequate for the effective and efficient furtherance of its
objects, and are followed in the administration of the charity;
D. have the objective of ensuring that changes are made to a charity’s
objects or governance arrangements when they are necessary for it to
continue to operate effectively;
E. have the objective of ensuring that the charity complies with all
relevant legal requirements, for example in relation to the raising of funds
from the public;
F. require the charity to provide to all stakeholders adequate financial
information about the use and application of the resources entrusted to
it;
G. provide appropriate machinery for effective debt management, and for
the reconstruction or dissolution of the charity including the application
of any assets, after the settlement of all liabilities, for suitable alternative
charitable purposes; and
H. be based on the principles of good regulation.
Background
1.7 Exempt charities enjoy the status and the fiscal benefits accorded to
other charities. Like all charities, they are required to comply with the key
principles of charity law but since 1992 they have not been allowed to
register with the Charity Commission and they fall outside the monitoring
and investigative powers of the Commission, though not of their advice
giving powers. The grounds for their exemption from the requirement to
register with the Commission have been that they are adequately
supervised by another Government department or public authority.
However, while it is true that they are regulated in respect of other
activities and functions which they undertake, there is no mechanism for
monitoring their compliance with charity law. They do not have to
demonstrate that they continue to merit the considerable benefits, both
fiscal and in terms of public esteem, which flow from having charitable
status.
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1.8 It is vital that public trust and confidence in the charitable sector should
be maintained and if possible increased. Many charities rely heavily for
their survival and growth on income from fundraising and on the work of
volunteers. Without continued public goodwill and support, the activities
of charities are likely to be significantly curtailed. Research indicates that,
while overall levels of public trust in charities are high, the public has
concerns about the quality of information available about charities and
about their degree of accountability. Failure to ensure that information
about exempt charities is readily available to the public and that those
charities are held to account could result in the public having doubts
about the probity and effectiveness of charities.
1.9 Many exempt charities, such as universities and housing associations,
are subject to regulation because they receive significant public funds,
but they also have voluntary monies and there is no mechanism for
independent monitoring of their management of that funding or of
whether they are complying with the principles of charity law. The Prime
Minister’s Strategy Unit found that some of those organisations were
unaware of the requirements of charity law regarding, for example,
governance arrangements and stewardship of funds. A lack of awareness
of charity law and/or a lack of charity focussed regulation creates a risk
that charitable assets will be lost or misapplied. While the public can
obtain certain information about the affairs of exempt charities, it is more
limited and less readily available than that for registered charities.
1.10 The 69 responses to the Strategy Unit proposals on this issue showed a
clear acceptance, from both exempt charities and others, of the principle
that all organisations enjoying the advantages of charitable status should, in
return for those advantages, comply with the basic principles of charity law.
1.11 The Government’s aim with these proposals is to establish arrangements
that secure greater accountability and compliance with charity law by
exempt charities, while imposing the minimum of extra bureaucracy.
Risk assessment
1.12 The public sees charities as being value-driven and tends to have much
higher expectations of charities than of non-charitable organisations.
Charities rely on having a good reputation in order to stay in business.
The absence of an effective mechanism for monitoring the compliance of
exempt charities with the principles of charity law poses threats to the
public perception of the integrity of charitable status, a threat which
might not be confined to exempt charities but could extend to the whole
of the charitable sector. A loss of public confidence in charities would be
likely to result in a drop in charitable giving and a reduction in the
number of volunteers which they would attract to work for them. As a
consequence charities would become very much less effective. Since a
dynamic and vibrant charitable sector makes a vital contribution to the
economy of the UK and to wider society, it is important that measures
should be put in place to maintain public trust in the integrity of charities.
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1.13 Research published by the National Council for Voluntary Organisations
in 1998 “Blurred Vision, Research Quarterly” 1st January, indicated that
overall the level of trust in charities is high but it identified concerns
about the accountability of charities and about the quality of information
available about them. Exempt charities are not held to account for their
compliance with charity law and, although an exempt charity is obliged
to provide information to a member of the public on demand, that
information consists solely of basic accounts. A decision to retain the
status quo for exempt charities would not address the public concerns
identified in the research.
1.14 Exempt charities which do not have a clear understanding of charity law
and which are not complying with it could find their failures exposed
publicly with dire consequences for the future of the charity through the
loss of public confidence in it. Adverse publicity could have a negative
impact on the charitable sector as a whole.
1.15 There is a potential risk that the charitable funds and assets of an
exempt charity might be being erroneously applied or even lost but, in
the absence of a monitoring mechanism, that might never be identified or
identified too late for the funds to be safeguarded.
1.16 A failure on the part of Government to address the lack of regulation for
exempt charities would give rise to serious complaint from the very large
number of charities who are required to register with the Charity
Commission. Registered charities see no rationale for exempt charities
being allowed to continue in their present state of unaccountability. They
see it as an unjustified privilege which puts the integrity of the whole sector
potentially in jeopardy. In 2001 the National Council for Voluntary
organisations in their consultation document on charity law reform, “For the
public benefit” identified the anomalous position of exempt charities and
referred to evidence which they had received which indicated that some
exempt charities did not comply with charity law principles in all respects.
Options
1.17 We have identified 2 options for reforming the law on exempt charities so
as to provide greater accountability. Those options are considered below
together with the option to maintain the status quo.
Option 1 - leave the relevant legislation unchanged.
1.18 That would not meet the objectives set out in paragraph 1.3 and would
leave unaddressed the concerns identified at 1.11-1.16.
Option 2 - make all exempt charities register with the Charity
Commission.
1.19 That would meet the objectives of delivering increased accountability and
transparency but there is also a risk involved of excessive regulation.
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1.20 The Government is aware that in some sectors exempt charities are
already highly regulated, for example, Higher Education Institutions. The
Better Regulation Task Force concluded in 2002 that HEIs were in some
respects overburdened with bureaucracy.
1.21 For those exempt charities where there is a main regulator requiring them
to register also with the Charity Commission could give rise to a
significant duplication of regulation. Many exempt charities are, for
example, already required to produce detailed financial accounts for their
existing regulators. Creating an entirely new additional regulatory regime
could in those circumstances place an unnecessary regulatory burden on
those exempt charities. Charities could end up collecting and providing 2
lots of very similar information and simply presenting it in different
formats for two regulators.
Option 3 - implement the Strategy Unit proposals contained in ‘Private
Action Public Benefit’ and which are set out in paragraph 3 of
this document.
1.22 The adoption of this option would meet the objective of providing greater
accountability and transparency with the minimum possible regulatory
burden placed upon exempt charities.
1.23 There are some risks involved in this option. It is possible that members
of the public and other charities might contend that charities are not
being regulated properly unless they are registered with the Charity
Commission, the regulator of charities, and that there is not a ‘level
playing field’ throughout the sector. However, as the bodies which would
be performing the main regulator role would all be ones of standing and
as the same level of information would be available to the general public
in respect of exempt charities as would be available for registered
charities, that contention would have less weight.
1.24 A main regulator is unlikely to have expertise in charity law and costs
would arise for the regulator in obtaining training in charity law and in
devising the form of regulation they will apply. However, many of the
principles of good governance are common to both charitable and non
charitable organisations and main regulators would be able to call upon
the Charity Commission for advice and guidance on how best to carry
out the monitoring role. The Charity Commission have begun a round of
discussions with the main regulators about the regulatory mechanisms to
be employed. The mechanism would be different in the case of each
regulator. Main regulators and the Charity Commission Working together
would be able to identify the gaps in expertise and deficiencies in
existing mechanisms and decide how to remedy them.
1.25 It is probable that changes would be required to legislation applying to
some main regulators to give them the necessary powers to carry out
their monitoring role. The regulators are in discussion with their legal
advisers and expect to be in a position to let us have information shortly
about the legislative changes which would be needed.
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Benefits
Option 1 - retaining the status quo.
1.26 No new regulatory burden would be imposed.
Option 2 - make all exempt charities register with the Charity Commission.
1.27 There would be several benefits. This option would deliver the
Government’s aim of accountability and transparency through monitoring
and provision of information. There would be consistency and a ‘level
playing field’ which is desired by many in the charitable sector.
1.28 Every charity would be directly regulated by the Charity Commission, the
organisation which has the best understanding of and greatest expertise in
charity law and which has significant powers of investigation and
intervention. There would be no need to train main regulators in charity law.
1.29 It would not be necessary to amend the legislation governing main
regulators to give them the necessary powers to carry out the monitoring
role.
Option 3 - implement the Strategy Unit proposals set out in ‘Private Action,
Public Benefit’.
1.30 Exempt charities would be regulated in regard to charity law and the
same levels of information about them would be available to the general
public as is currently available about registered charities.
1.31 The main regulator, if it had concerns about a charity, would be able to
invite the Charity Commission to exercise its powers of investigation and
intervention.
1.32 It is probable that exempt charities which have a main regulator would
not face a dramatic change in what is expected of them. They should
already be complying with charity law. Information required for
compliance in many cases would not be significantly more than is
already expected by their existing regulator in terms of annual returns,
though there would undoubtedly be some increase in regulatory burden
due to the requirement to provide charity specific information.
1.33 Proposed main regulators would already have a working knowledge of
the exempt charities they would be regulating and should be able to
devise a mechanism which would be customised to the circumstances of
the charity and would be proportionate, targeted and focussed on risk.
1.34 Main regulators would be able to assess compliance with charity law as
part of their usual monitoring processes, using existing forms and
reporting mechanisms adjusted to include charity law requirements. That
should reduce the bureaucratic burden compared with that in Option 2.
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Equity and fairness
1.35 Option 1 would continue to treat exempt charities differently from other
charities which would be unfair. Option 2 could disproportionately affect
those exempt charities which already undergo heavy regulation, for
example the higher education sector. Conversely, registered charities
could argue that exempt charities are unjustifiably being accorded
special treatment if option 3 were to be adopted. Many registered
charities, e.g. Barnardos, are multiply regulated because of the range of
services they provide.
Business sectors affected
1.36 Higher Education Institutions, Museums and Galleries, Further Education
Corporations, Foundation and Voluntary Schools, Church
Commissioners, Registered Social Landlords, Industrial and Provident
Societies, Registered Friendly Societies, Common Investment/ Deposit
Funds/Schemes.
Costs
1.37 We have tried to estimate the costs to charities main regulators and the
Charity Commission of each of the 3 options put forward. We are
restricted, however, by a lack of information and the costing remains
more than somewhat speculative at this stage. The major gaps in our
knowledge are set out below.
•

Although the number of foundation and voluntary schools fluctuates
somewhat, the current figures indicate that there are 4,720 Church
of England schools, 2,074 Roman Catholic, 33 Jewish and 4 Muslim
as well as a small number of schools from other faiths. As it
currently stands, it is anticipated that the vast majority of these
schools will exceed the £100,000 threshold over a period of 5 years.

•

We do not have information about the number of charitable
Industrial and Provident Societies and Registered Friendly Societies,
nor about their annual income. This information is not held centrally.
We are trying to make some estimates. We do not believe it will be
possible to obtain firm numbers.

•

We do not know anything about the extent to which exempt
charities currently comply with charity law and there is no easy or
obvious way to obtain the information. As such we have assumed
that they do currently comply, as they should under current
legislation.

•

Full details of the changes required to the main regulators’
monitoring arrangements, so that they cover basic charity law
requirements, are yet to be finalised. Work is continuing to establish
the extent of the changes required.
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•

We do not know how much training in charity law main regulators
will need to make them effective. That too should be established at
meetings between the Charity Commission and main regulators.

•

We do not know how often the Charity Commission may be called
upon to intervene in the affairs of a charity where there is cause for
concern and how protracted and complex such intervention might
be. However, the Charity Commission investigates around 1 in
every 500 out of the 165,000 main charities on the register in a year.
The costs to the charity involved are extremely varied, depending
on the nature of the investigation and the measures taken by the
Charity Commission. Investigations are expected to benefit the
charity involved by providing better governance and preventing the
improper use of charitable assets. Given the fact that the vast
majority of exempt charities have been subject to regulatory
regimes of some sort before and that 80% of them are involved in
the same sector, the Commission anticipates that the incidence of
investigation would, if anything, be lower.

Option 1 - retaining the status quo.
1.38 That would generate no obvious costs to charities, main regulators or the
Charity Commission. The main cost is the continued risk to public
confidence in charities.
Option 2 - make all Exempt charities register with the Charity Commission.
1.39 If Option 2 was adopted, charities might be involved in duplicate work
with attendant costs. It is probable that they already collect for the main
regulator some of the same information that the Charity Commission
would require. Charities might be involved in submitting similar
information but in a slightly different format to 2 regulators. There might
similarly be an overlap between the main regulator in monitoring the
information supplied.
1.40 We have been unable to come up with substantiated figures which would
set out the costs, either financial or in terms of time, to individual exempt
charities. To date, there has been no research done on how long it takes
charities to gather the information required by the Charity Commission.
The amount of extra work required would vary depending on the amount
of information exempt charities already gathered. Under charity law
exempt charities, like any other charity, have a responsibility to produce
some form of accounts.
The Charity Commission has produced figures on the costs to charities
of filling out their Annual Return form and these are summarised in the
following table. The Standard Information Return, a measure affecting
charities of over £1 million annual income, has not been taken into
account. This has yet to be fully developed by the Charity Commission
but it is expected that it will not increase the costs for large charities by
more than 25%.
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Type of Charity

First Year Costs Subsequent Year Costs

Light touch Charities
(under £10,000 annual
income)

£4.16

£1.80

Smaller Charities
(Simple accounts):
income between
£10,000-£100,000

£8.33

£6.00

Smaller Charities
(Accrual accounts):
£10,000-£100,000

£14.60

£12.20

Larger Charities

£31.75

£23.80

In terms of time spent, the Charity Commission estimate that it would
take about 10 minutes for charities only updating the public record, halfan-hour for other charities up to the £250k threshold and just over threequarters of an hour for charities exceeding that threshold.
1.41 The following table sets out theoretical costs should the Charity
Commission act as the regulator for all exempt charities. They would
have to register and regulate a substantial number of charities. They
would not have to register or incorporate in their routine pro-active
monitoring system those with an income under £100,000. However, they
would have investigative and intervention powers which they would be
called upon to exercise should a charity give cause for concern. The
costs for these are included in the continuing annual Charity Commission
costs.
Area of work undertaken

Costs incurred

Registration (one off cost)
Exercise of Legal Authority and
giving of guidance
Evaluations and Investigations
Monitoring
Referrals to legal
Referrals to Financial Regulation
Total Costs (+/- 30% cost
incurred to allow for inaccuracies):

£900,000
£234,000
£49,500
£19,500
£29,000
£22,700
One-off costs: £630,000-£1,170,000
Continuing: £250,000-£450,000
Combined: £880,000-£1,620,000

These costings are based on figures supplied by the Charity
Commission. A break-down of the figures can be found in Annex A.
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Option 3 - implement the Strategy Unit proposals set out in ‘Private Action,
Public Benefit’.
1.42 The costs of those proposals remain difficult to quantify. Costs would
vary from one main regulator to another. The regulatory regime which is
devised must monitor compliance with charity law effectively but it does
not have to mimic the Charity Commission model. Existing systems
should be adapted and built on and a risk focussed approach adopted to
reduce the administrative burden. The main regulators would devise the
mechanism in discussion with the Charity Commission.
1.43 In the table below the costs to regulators have been calculated on the
basis of adding 30% to the highest figures and subtracting 30% from the
lowest figures of the anticipated costs based on the figures provided by
the Charity Commission. That has been done to reflect the greater
degree of uncertainty around the information available on which to base
our calculations. The figures are based on the assumption that
approximately 1,200 charities will be monitored by an existing main
regulator. For this purpose the difference between the Charity
Commission costs for options 2 and 3 was taken and used to provide a
rough estimate of possible costs.
Area of work undertaken

Costs incurred

Exercise of Legal Authority and giving of guidance
Evaluations and Investigations
Monitoring
Referrals to legal
Referrals to Financial Regulation

£19,250-£35,750
£3,850-£7,150
£1,680-£3,120
£1,925-£3,575
£1,610-£2,990
Total: £28,315-£52,585

Total Costs (+/- 30% cost
incurred to allow for inaccuracies):

Total Continuing Costs:
£19,820-£68,360

Again, the figures are based on those figures provided by the Charity
Commission, a break-down of which can found in Annex A.
1.44 The Charity Commission would have the costs of providing advice and
guidance to main regulators and of investigating any serious
concerns/malpractice in charities if invited to do so. They would have to
register and regulate exempt charities with an income over £100,000
which do not have a main regulator. In the case of charities with an
income of less than £100,000 which do not have a main regulator the
Commission would not have to register them but they would have
investigative and intervention powers which they would have to exercise
if serious concerns were identified in the management of a charity. The
Charity Commission would also have the cost of the advisory and
guidance roles as well as the formal powers they are able to use in order
to assist charities.
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1.45 The costs to the Charity Commission are set out in the table below. The
basis of the calculation are the figures supplied by the Charity
Commission and can be seen in Annex A.
Area of work undertaken

Costs incurred

Registration (1st year only)
Exercise of Legal Authority and giving of guidance
Evaluations and Investigations
Monitoring
Referrals to legal
Referrals to Financial Regulation
Total Costs (+/- 30% cost
incurred to allow for inaccuracies):

£780,000
£206,500
£44,000
£17,100
£26,250
£20,400

First Year: £546,000-£1,014,000
Continuing: £220,000-£408,500
Total: £786,000-£1,422,500

The above figures are based on those figures provided by the Charity
Commission, a break-down of which can found in Annex A.
1.46 There will be additional costs to exempt charities in being monitored for
charity law compliance but it is impossible at this stage to accurately
quantify them. As yet the fine details of the potential regulatory regimes
have not been worked out. Until we do, it is difficult to quantify the cost
to charities of the proposals.
We remain committed to working out the fine details with each of the
proposed main regulators and the Charity Commission. However, the
circumstances for each individual will still be varied, as each regulator
may wish to gain different types of legislation. Any figures that were
produced would be highly unsubstantiated, not least because the figures
are not available on how much it would cost charities to be regulated by
the Charity Commission (see paragraph 1.40).
Competition Assessment:
1.47 The proposals would impact on a wide variety of charitable institutions
including higher education establishments, museums and galleries,
further education corporations, foundation and voluntary schools, Church
Commissioners, Registered Social Landlords, Industrial and Provident
Societies.
1.48 Whilst the activities of some charities may mirror those of non-charitable
organisations in the business world, there are significant differences in
the use charities may make of their resources. Charity law prescribes that
their resources may be used only in furtherance of their charitable
objects. They may undertake trading which is directly connected to, or is
ancillary to, furthering their charitable purposes. However, if charities
wish to undertake substantial trading which is not in direct pursuit of its
purposes, it must set up a separate trading company to do so. Neither
the proposed changes to exempt charities nor any other proposals in the
Charities Bill will in anyway affect that position.
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1.49 To the extent that any charity might be said to compete with another e.g.
for public funds, the impact of these proposals may in fact aid
competition. It could be argued that exempt charities at present have an
advantage over registered charities in that they are not at present subject
to monitoring to check whether they are complying with charity law.
1.50 These proposals should not require a detailed assessment of the
competitive impact, particularly in that they do not change the existing
requirement that exempt charities must comply with charity law. Nor do
they affect the legislation concerning trading.
Small Firms’ Impact Test
1.51 The views of the Small Business Service have been sought as part of the
consultation process. They had 2 specific concerns. Those were that
Registered Social Landlords should not face heavy additional regulatory
burdens and that the more onerous accounting requirement for charities
compared with those applying to small businesses might prove a burden.
These concerns are satisfactorily addressed, however, by the fact that
Registered Social Landlords would be monitored by the Housing
Corporation using appropriately adapted existing mechanisms, thus
reducing the administrative burden. The Small Business Service has
accepted that stakeholders/legitimately have a greater desire for more
information about charities than they do about small businesses.
Enforcements and Sanctions
1.52 As the proposed main regulators already carry out various regulatory
functions most will already have certain powers to ensure compliance. It
is the intention that they would be given additional powers where there
are gaps. The Commission already possesses powers of enforcement
and their locus in respect of exempt charities would be extended by the
proposals.
1.53 Should they agree to take on the regulatory role, the proposals would
impose a new burden on main regulators. The Home Office would need
to transfer funds to the relevant OGDs to cover the additional costs
initially. Thereafter the expectation is that those costs would be part of
the baseline funding received by the OGDs. The Charity Commission
would continue to bid for funding direct from the Treasury to cover the
additional duties arising from the proposals.
1.54 Criminal sanctions could be applied in respect of breaches of charity law
by exempt charities but no new offences are created by these proposals
and Department for Constitutional Affairs has expressed no concern
about them.
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Monitoring and Review
1.55 The Government might wish to review those measures after a period of
approximately five years. The £100,000 registration threshold is intended
to ease the transition for the Charity Commission and possibly exempt
charities themselves. After 5 years this transitional period would
effectively be complete and a review of the threshold level would be
appropriate and could lead to a lower figure being introduced. Exempt
charities below the £100,000 will effectively become excepted charities
immediately and so the 5 year review would cover charities that are
currently exempt and excepted under the £100,000 threshold.
Consultation
1.56 The consultation on the recommendations contained in “Private Action,
Public Benefit” was carried out between 25 September to 31 December
2002. 1087 written responses were received. An analysis of the
respondents is contained in ANNEX A of “Charities and Not-for-Profits: A
Modern legal Framework”, the Government’s response to the
consultation.
Summary and Recommendation
1.57 Our clear preference is for Option 3. It best meets the objective of
providing an effective mechanism for monitoring the compliance of
exempt charities with charity law while ensuring that the regulatory
regime is not unduly burdensome to charities or the proposed regulators.
Option 1

Net increase over
current regulatory
costs

Option 2

Option 3

Retaining the status Make all Exempt
quo
charities register
with the Charity
Commission

Implement the
strategy unit
proposals set out
in ‘Private Action,
Public Benefit’

No additional
costs

Costs to proposed
main regulators:
£19,820- £68,360

£880,000 –
£1,620,000

Cost to Charity
Commission:
£786,000- £1,422500
Total benefit per
annum

No additional
benefits

•
•
•
•

Exempt charities
will regulated
according to
charity law

• A more ‘level
• playing field’
• across the sector
• Increased public
• confidence in all
• charities
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Same as option 2
with the additional
benefit:
• Lower regulatory
• impact on exempt
• charities

ANNEX A: Commission Costs in RIA re Proposals For
Exempt Charities
To begin with some notes on context and underlying assumptions.
Numbers. a round figure of 10,000 exempt charities was used. This seemed a
reasonable figure leaving aside the uncertainties of paragraph (w).
While the RIA mentions para (w), students’ unions apart, all we can do is to
explain the genuine impossibility of counting them.
Voluntary and Foundation Schools. This is by far the biggest category of the
10,000 being c8,300 of them (c900 Foundation and c7,400 Voluntary). The
figures accept the view from the meeting with the Church of England and the
Roman Catholics that virtually all voluntary schools would cross the £100,000
threshold in the first few years.
Ranges. Having calculated a figure it is used as the mid point of a range,
plus/minus 30% to allow for the many variables and uncertainties.
Costs. The basic unit costs and number of actions upon which the figures are
based are taken from the Commission targets for 2003/4.
There are two types of costs. The estimated costs of registration would be a
one-off cost (possibly spread over several years). The other costs would occur
annually.
Options
Option 1: - being no change - hasn’t been costed.
Option 2: - All charities register with the Charity Commission and so within
their normal jurisdiction.
Option 3: - Those with an acceptable main regulator do not have to register
and the Charity Commission will only use our
investigative/protective powers on request. As it is currently
understand the basis of this approach such requests would be
infrequent. Information on charities with a main regulator is made
available on or via the Charity Commission website.
Each aspect has been looked at from two angles:
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Simple Costs. It has been assumed that, proportionately, currently exempt
charities that have to register will produce the same amount of work as other
charities and worked out how much this would cost the Charity Commission.
Adjusting the Commission’s Proportion and Risk Thresholds (“Adjusted
Costs”)
In some areas there is also the option of reducing additional costs by
adjusting the Charity Commission’s approach to regulatory and support work
(very broadly speaking, spread the Commission’s resources more thinly).
The registration costs have not been adjusted here - if 9,000 charities become
registrable for the first time the Charity Commission is obliged to register
them.
In other areas there is more flexibility. The Charity Commission take a
proportionate, risk based approach to their regulatory and advisory work,
concentrating resources on areas of grater risk.
Risk assessments could be adjusted to contain elements of the additional
work within current resources. For example, the Charity Commission raises the
criteria for opening a full investigation and/or for keeping investigations open.
The Commission could do this to varying degrees. For illustrative purposes the
effect of reducing the impact on areas of flexibility by 50% has been shown.
Having noted that this approach could reduce additional costs to the
Commission, it would also increase the risks of charitable assets being
lost/misapplied, charities getting into difficulties and so on. More generally
these increased risks for individual charities would also increase the risk of
public confidence being undermined.
It should also be noted that, while the Commission is generally able to take
operational decisions along these lines, it would be dependent on acceptance
by bodies responsible for the external scrutiny of the Commission. For
example, if the NAO criticised the Commission for the increased risks inherent
in this approach, it could not be sustained.
Benefits/Balance
Two further points:
The costs of registering currently exempt charities will be far less than the
savings that result from raising the general registration threshold.
The changes are not about regulation for its own sake. Charities benefit in a
number of ways from being fully within the Charity Commission’s jurisdiction
(registered or not). The Charity Commission’s investigative and protective
powers can put charities back on a proper footing and ensure that charitable
assets are protected and properly applied. Access to their advisory powers
and guidance will benefit charities in a variety of ways.
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Calculations
Registration
A round figure of £100 pounds per registration has been used. This is based
on the Charity Commission target figure for staff cost per registration, adjusted
to reflect the assumption that there will be little doubt about the charitable
status of most of the currently exempt charities, so reducing the number of
rejected/not proceeded with applications arising from the proposals.
Cost to Commission
Option 2: Estimate that 90% of charities will have to register: 9,000 @ £100 =
£900,000
Option 3: Estimate 1,200 of above figure will have main regulator (Universities,
Further Education Institutions, Museums, currently exempt
Registered Social Landlords etc): 7,800 @ £100 = £780,000
This is the same for both Simple Costs and Adjusted Costs.
Annual Costs:
Assumptions:
That all 10,000 exempt charities will have an income over £10,000.
Work with man regulators is covered partly within current work with outside
bodies and partly within the range of costs that relate to guidance, evaluation
and investigation.
Costs of annual return process and mailing costs of adding to the register are
taken to be covered by the +30% element of activities that arise from scrutiny
(evaluations and so on).
Costs of information provision re charities with main regulator are difficult to
estimate but likely to be relatively small and able to be contained within the
scope for variation in the ranges.
Under option 3 it has been estimated that 12% of charities will be under a
main regulator. Some costs are therefore reduced by 12% but investigation
and evaluation costs reduced by 10% to allow for some action at request of
the regulator.
For adjusted costs it has been assumed that the exercise of legal authority will
remain the same but reduced other figures by 50%.
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Simple Costs
Costs in the following areas:
Exercise of Legal Authority and giving of guidance
Option 2: £334,000
Option 3: £294,000
Evaluations and Investigations
Option 2: £99,100
Option 3: £88,000
Monitoring
Option 2: £38,900
Option 3: £34,200
Referrals to Legal
Option 2: £58,000
Option 3: £52,500
Referrals to Financial Regulation
Option 2: £45,400
Option 3: £41,000
Adjusted Costs
Exercise of Legal Authority and giving of guidance
Option 2: £234,000
Option 3: £206,500
Evaluations and Investigations
Option 2: £49,500
Option 3: £44,000
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Monitoring
Option 2: £19,500
Option 3: £17,100
Referrals to Legal
Option 2: £29,000
Option: 3: £26,250
Referrals to Financial Regulation
Option 2: £22,700
Option 3: £20,400
Benefits
As mentioned above, there are benefits for charities and their beneficiaries.
Investigations can identify and deal with problems in charities so protecting
and/or releasing charitable assets for proper application.
Similarly, the Charity Commission advice and guidance helps charities to
operate in accordance with charity law and standards of best practice. This
applies not only in a general sense but also in particular cases where Charity
Commission assistance - often involving the use of their formal powers - can
help charities in many ways.
Overall
The above would give us the following:
A. Simple Costs
Option 2:
One-Off Registration Costs: A figure of £900,000 leading to a range of
£630,000 - £1,170,000 (+/- 30% with a bit of rounding where appropriate)
Continuing Annual Costs: £575,000 leading to £400,000 - £745,000
Option 3:
Registration: £780,000 leading to a range of £546,000 - £1,014,000
Annual Costs: £510,000 leading to £357,000 - £663,000
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B. Adjusted Costs
Option 2:
Registration: As Above: £630,000 - £1,170,000
Annual Costs: £250,000 - 450,000
Option 3:
Registration: As above: £546,000 - £1,014,000
Annual Costs: £200,000 - £380,000
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CHAPTER 5: Regulatory Impact Assessment - Excepted
Charities
1.

PROPOSAL

1.1

This Regulatory Impact Assessment (RIA) examines the impact of the
measures to be included in the Charities Bill on charities that are
currently excepted from the requirement to register with the Charity
Commission (the Commission). The draft Charities Bill will provide for
the registration of the currently excepted charities. There will be an
initial registration threshold of £100,000 which will over time reduce to
bring it into line with the threshold for other charities.

2.

PURPOSE AND INTENDED EFFECT

2.1
2.1.1

The objective
Excepted charities, although required to comply with charity law, are
not required to register with the Commission. They can register
voluntarily if they wish to do so. The proposals contained in this
document will not impact on the excepted charities that have opted to
register voluntarily. Those charities are already subject to the
Commission’s regular monitoring regime and oversight.

2.1.2

Proposals for changes to the arrangements governing excepted
charities were set out in the Strategy Unit Review “Private Action,
Public Benefit” which was published in September 2002. One of the
main themes of the report was that charities needed to demonstrate
greater accountability and transparency if public trust in the charitable
sector was to be maintained. The objective of the proposed changes
to excepted charities is to promote confidence in the integrity of
charitable status by providing for excepted charities, subject to the
income threshold, to be subject to the same accountability and
transparency requirements as charities which are registered with the
Commission. The organisations which will be affected by the changes
are excepted charities and the Commission.

2.1.3

The Strategy Unit concluded that there was no principled justification for
keeping the classes of charity that are currently excepted remaining
outside registration with the Commission. It recommended that
excepted charities with incomes above the new proposed registration
threshold of £50,000 should be required to register. They proposed a
temporary higher registration threshold above the general registration
threshold in order to ensure a manageable process of registration. It was
intended that at the higher registration threshold approximately 5,000 of
the larger excepted charities would be required to register.

2.1.4

Of the 88 respondents who commented on the Strategy Unit
proposals in relation to the excepted charities a clear majority (69%)
supported them. However, there were divisions. Support for ending
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excepted status was very strong among respondents who were not
themselves excepted charities. Most of the respondents opposing the
recommendation were excepted charities, predominantly religious
bodies. They were typically concerned about placing additional
burdens on the trustees of small local churches. However, officials
have taken action in order to contact and meet with the excepted
charities in order to discuss their concerns. The Commission has also
taken action to set up a team to deal specifically with the registration
of the excepted charities. The excepted charities have been advised to
meet with the Commission to discuss any practical concerns they
might have about the process of registration.
2.1.5

The Government accepted the Strategy Unit’s recommendation but
set the initial registration threshold for formerly-excepted charities at
£100,000 annual income, rather than the £50,000 recommended by
the Strategy Unit. That is because it appeared that a registration
threshold of £50,000 would result in well in excess of 5,000 charities
being required to register. We have estimated (Annex A) that
approximately 5,000 excepted charities would be required to register
at the initial threshold of £100,000.

2.2
2.2.1

Devolution
The policy would apply to currently excepted charities in England and
Wales only and would not impact on charities based in Scotland and
Northern Ireland.

2.3
2.3.1

Background
The exact number of excepted charities is not known precisely but in
2000 it was estimated at over 100,0001. The main classes of charities
which have been excepted by order of the Secretary of State are:

1

•

boy scout and girl guide charities (the Charities (Excepting
certain charities for Boy Scouts and Girl Guides from
Registration) Regulations 1960);

•

various religious charities (the Charities (Exception from
Registration) Regulations 1996 and by Order of the Charity
Commissioners);

•

armed forces charities (the Charities (Exception from Registration
and Accounts) Regulations 1965); and

•

certain trusts for the advancement of religion conditional on the
upkeep of graves (the Charities (Exception from Registration)
Regulations 1996 and by Order of the Charity Commissioners).

Estimate contained in a joint Home Office/Charity Commission consultation document on
exceptions from registration – see
www.charitycommission.gov.uk/enhancingcharities/charregvol.asp.
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Particular charities have been excepted by Order of the Commission,
most of which are connected to the Roman Catholic Church.
Some charities owning foundation schools are excepted from the duty
to register by virtue of section 23 of the School Standards and
Framework Act 1998. The University of Buckingham is also an
excepted charity by virtue of the Charities (Exception of Universities
from Registration) Regulations 1966.
2.3.2

Excepted charities are fully subject to the Commission’s jurisdiction
and are required to comply with the key principles of charity law.
However, there are a number of requirements that flow from
registration that do not apply to excepted charities (unless they had
registered voluntarily with the Commission). The table attached at
Annex B provides a broad outline of the requirements placed on
excepted and registered charities and the provisions of the Charities
Act 1993 that apply in terms of registered and excepted charities.

2.3.3

Excepted charities enjoy the status and the fiscal benefits accorded to
other charities but they fall outside the regular monitoring
arrangements provided by the Commission. The Commission register
was created in the 1960s to provide publicly accessible information
confirming the existence and status of individual charities. The
purpose of the register at that time was largely to provide a public
record of the existence of individual charities. The Charities Act 1960
empowered the Secretary of State and the Charity Commissioners to
except some charities – either individually or in classes - from
registration. The justification for exception was that the existence of
those charities was publicly documented elsewhere or that there was
not thought to be great public interest in those charities. The
Commission’s register, unlike now, was not at that time designed to
provide the basis for the systematic monitoring of the sector. The
Commission’s register is now the primary national database of the
existence, purposes and activities of charities and it is an important
element of the public accountability of charities.

2.3.4

When the exceptions regime was introduced in the 1960s there were
certain conditions attached to some of the exceptions. For example,
the 1960s exception of religious charities was, for many of them,
conditional upon the Commission being supplied with details of
individual charities. Where there were conditions attached they were
introduced in order to fill information gaps. Compliance with those
conditions has long been ignored by both sides and that was one of
the reasons why it was considered that a review of the exceptions
regime was required. The Charities (Exception from Registration)
Regulations 1996 were made as a stop gap measure to be replaced
when the then review was completed and it was at that time that no
conditions were attached to the exceptions.
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2.3.5

It is vital that public trust and confidence in the charitable sector
should be maintained and if possible increased. Many charities rely
heavily for their survival and growth on generating income from
fundraising and being able to rely on the services of volunteers.
Without continued public goodwill and support the activities of
charities are likely to be significantly curtailed. Research indicates that,
while overall levels of public trust in charities are high, the public has
concerns about the quality of information available about charities and
about their degree of accountability. Failure to ensure that information
about excepted charities is readily available to the public and that
those charities are held to account could result in the public having
doubts about the probity and effectiveness of charities in general.

2.4
2.4.1

Risk assessment
The public sees charities as being value-driven and tends to have
much higher expectations of charities than of non-charitable
organisations. Charities rely on having a good reputation in order to
continue. The absence of an effective mechanism for monitoring the
compliance of excepted charities with the principles of charity law
poses threats to the public perception of the integrity of charitable
status, a threat which might not be confined to excepted charities but
could extend to the whole of the charitable sector. A loss of public
confidence in charities would be likely to result in a drop in charitable
giving and a reduction in the number of volunteers which they would
attract to work for them. As a consequence charities would become
very much less effective. Since a dynamic and vibrant charitable
sector makes a vital contribution to the economy of the UK and to
wider society, it is important that measures should be put in place to
maintain public trust in the integrity of charities.

2.4.2

Research published by the National Council for Voluntary
Organisations in 1998 “Blurred Vision, Research Quarterly” 1st
January, indicated that overall the level of trust in charities is high but
it identified concerns about the accountability of charities and about
the quality of information available about them.

2.4.3

While excepted charities may very well be complying with charity law,
there is no formal mechanism for holding them to account for their
compliance and, although it is possible for the public to obtain
information about them it is not, unlike in the case of registered
charities, held centrally. The Government recognises that a number of
the currently excepted charities have taken measures to ensure that
information about them is more widely available. For example, a
number of local churches publish their accounts at church meetings
and on church notice boards but those measures do not provide the
degree of accessibility that the public might reasonably expect.

2.4.4

An excepted charity is obliged to provide information to a member of
the public on demand but that information is confined to the accounts.
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A decision to leave the status quo for excepted charities would be
unlikely to address the public concerns identified in the research.
2.4.5

There is a risk that the charitable funds and assets of an excepted
charity might be being erroneously applied or even lost but, in the
absence of a monitoring mechanism, that might never be identified or
identified too late for the funds to be safeguarded.

2.4.6

Excepted charities which do not have a clear understanding of charity
law and which are not complying with it could find their failures
exposed publicly. Adverse publicity could have a negative impact on
the charitable sector as a whole.

2.4.7

A failure on the part of Government to address the lack of regulation
for excepted charities would give rise to serious complaint from the
very large number of charities who are required to register with the
Commission. The responses to the Strategy Unit review showed that
registered charities see no rationale for excepted charities being
allowed to continue in their present state of unaccountability. They see
it as an unjustified privilege which puts the integrity of the whole
sector potentially in jeopardy.

2.4.8

Further the majority of the religious denominations that currently enjoy
excepted status are Christian and that could give rise to complaints of
bias on the part of other denominations. The Strategy Unit had
concerns that the current situation might not be compliant with Human
Rights legislation. Of course one way of dealing with that would be to
extend the current exceptions regime to other denominations, but that
would have a negative impact on the accountability and transparency
of the sector and would impact on public confidence in the sector.

3.

OPTIONS

3.1

We have identified 2 options for reforming the law on excepted
charities so as to provide greater accountability. These options are
considered below together with the option to maintain the status quo.

3.2

Option 1: Leave the relevant legislation unchanged.

3.3

Option 2: Increase transparency and accountability among the
currently excepted charities by introducing the Responsible Body
approach. The joint Home Office/Charity Commission review published
in 2000 “Charity Registration: When should it be voluntary?” (the
Review) recognised that a number of umbrella bodies already
performed a range of functions in respect of groups of charities that
might include an element of support and regulation.

3.4

The Review considered whether the purposes of registration could be
met by such an umbrella body and, if they were, whether this might
justify exception (an umbrella body meeting this criterion was
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described as a Responsible Body). One option would be, therefore, to
consider whether the Responsible Body model could apply in the case
of the currently excepted charities or whether it would be beneficial for
the currently excepted charities to consider changing their structures
so that the Responsible Body model could apply to them. However
the intention of the Review was to identify Responsible Bodies from
existing structures it did not propose that organisations changed their
structures to fit in with the Responsible Body model. The Review
described the purposes of registration as to:
•

provide evidence of charitable status where this is of interest to
the charity or the public;

•

provide a way for charities to be accountable, for example by
making basic information publicly available and by enabling the
general public and the Commission to get in touch with charities;
and

•

enable large charities to be actively monitored (the Commission
currently monitors registered charities with income or expenditure
over £10,000 per annum).

The responses to the consultation exercise showed widespread
support for the purposes of registration. Annex C provides a
breakdown of the criteria which the Review proposed a Responsible
Body would have to meet in order to achieve the aims of registration.
3.5

Option 3: Require the currently excepted charities to register with the
Charity Commission subject to a higher initial registration threshold of
£100,000 per annum. The draft Bill will include a provision to set the
general registration threshold at £5,000 per annum.

4.

BENEFITS

4.1

Option 1: Some, in that the continuation of the current exceptions
regime would not have a costs implication for the charities concerned
or the Commission. As explained above (2.3.3) the current exceptions
regime has its roots in the 1960s. Exceptions were introduced for
charities whose names appeared on some other list or because it was
judged that the public was not interested in them. At that time the
register of charities provided a list of charitable endeavour and was
not the basis for the systematic monitoring of the charitable sector
that it is today. Since the Commission’s routine monitoring processes
are based on the requirements placed on registered charities they do
not cover unregistered charities, such as (almost all) excepted
charities.

4.2

Option 2: Limited. The aim of the 2000 Review was to produce a
sustainable criteria for exception. The proposed approach was to
consider whether there were any bodies carrying out the kind of
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functions that would meet the purposes of registration without the
relevant charities having to register. If there were any Responsible
Bodies, “their” charities would not have to register. Where there was
not a Responsible Body the charities would have to register. For the
purposes of this assessment we have also considered that the
currently excepted charities might seek to change their structures so
that they would fit within the Responsible Body model. At the time of
the Review there was no possibility of Parliamentary time being made
available to amend the primary legislation. The authors of the Review
were restricted to working within the existing legislative framework.
The benefits of this approach would be that it recognised existing
systems, would enable information about charities to be more readily
accessible and would provide for the monitoring of those charities
without a duplication of effort. However, as indicated above the
Responsible Body approach would not apply in the case of all the
excepted charities.
4.3

A Responsible Body would not need to have systems that were
identical to the Commission’s. The Commission’s monitoring system
has to be designed to cover a wide range of charities. A Responsible
Body would monitor only charities that were similar to each other. It
could, therefore, restrict its focus to those issues that were of
particular relevance to that group2. The monitoring would not, however,
be to the degree of independence as that undertaken by the
Commission and would therefore command less credibility. The
information while more accessible than at present would still be less
so than if contained in the Commission’s register.

4.4

The principle disadvantage with this option, however, is that responses
to the Review showed that the Responsible Body approach would not
be appropriate for many of the currently excepted charities because
their structures were not designed in that way. Of the 49 respondents
to the Review who commented on the question about whether the
Responsible Body approach was a sensible idea only 9 respondents
agreed. For some of the charities concerned the Responsible Body
approach is not compatible with their values and beliefs and their
organisational structure does not lend itself to the Responsible Body
concept. For example, one denomination is a voluntary association of
autonomous churches. Each church is able to obtain advice and
guidance from the Centre but the Centre does not have a controlling
relationship in respect of the churches and could not adopt the
Responsible Body approach.

4.5

Option 3: That would deliver the Government’s objectives of
increased accountability and transparency which was one of the main
objectives of the Strategy Unit review. The Strategy Unit concluded
that “to promote trust and confidence in the regulatory system as a

2

“Charity Registration: When should it be Voluntary?” Charity Commission/Home Office
consultation.
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whole it is important that all organisations with charitable status
should be subject to the same accountability requirements”3. Requiring
all excepted charities to register would create a ‘level playing field’
with registered charities and would result in consistent arrangements
for the monitoring of charities, which is desired by many in the
charitable sector4. The higher registration threshold would be set as an
interim threshold which would overtime move towards the general
registration threshold. However, any decision to reduce the threshold
would be subject to further consultation and that would include an
assessment as to the impact of any reduction.
4.6

Every charity would be directly monitored by the Commission, the
organisation which has the best understanding of and greatest
expertise in charity law and which has significant powers of
investigation, intervention and advice giving. There would be no need
to train Responsible Bodies in order to monitor charities’ compliance
with charity law or to monitor the Bodies in order to ensure that they
had undertaken their role effectively. Regulation by the Commission
would provide independent, proportionate regulation, whereas
Responsible Bodies would have a relationship with the charities
concerned and would not be independent from them.

4.7

Registration with the Commission would provide the excepted
charities with a registered charity number which would assist them in
obtaining funding and tax relief. A number of the excepted charities
reported that they currently encounter difficulties with organisations
that are not familiar with the concept of excepted charities.

4.8

Excepted charities are currently able to seek advice and guidance
from the Commission but once they were registered the role would be
more formalised. The Commission’s advice and guidance helps
charities to operate in accordance with charity law and standards of
best practice. That applies not only in a general sense but also in
particular cases where Commission assistance - often involving the
use of their formal powers - can help charities in many ways. Charities
would receive regular newsletters from the Commission which would
increase awareness of developments in the wider charity sector.

4.9

The Responsible Body (Option 2) approach would not remove from the
Commission their legal responsibility for unregistered charities. They
would remain within the Commission’s jurisdiction and subject to the
full range of its powers. The Review suggested that a Responsible
Body would have to refer to the Commission any cases which were
particularly difficult or complex.

3
4

Paragraph 7.89 of Strategy Unit Review “Private Action, Public Benefit”.
Shown by the responses to the Strategy Unit Review.

232

5.

EQUITY AND FAIRNESS

5.1

The objective of Option 3 is to create a fair and consistent system of
registration and independent regulation for all charities. Under Option
3 all charities would be placed on a ‘level playing field’ in terms of the
independent monitoring arrangements to which they are subject and
the levels of accountability and transparency expected of them
(subject to the interim higher registration threshold).

5.2

For the purposes of equity and fairness if Option 2 was adopted it
should be considered in relation to other areas of the charitable sector.
That would impact on the accountability and transparency of the
sector as a whole as it might result in numerous lists of charities being
monitored by numerous Responsible Bodies.

6.

BUSINESS SECTORS AFFECTED

6.1

The registration of the excepted charities would impact primarily on
the charitable sector.

7.

COSTS

7.1

We have tried to estimate the costs to charities and the Commission
of each of the 3 options put forward. We are handicapped, however,
by a lack of information and the costing remains more than somewhat
speculative. The major gaps in our knowledge are set out below.
•

We do not know the extent to which excepted charities currently
comply with charity law and there is no easy or obvious way to
obtain the information. We are aware, however, that some groups
of excepted charities might not be following the charity SORP.

•

We do not know the exact number of excepted charities which
would have to be registered but it will be significant. There is a
possibility that some of them would group a number of charities
together and so limit the number of actual registrations.

•

We do not know how often the Commission may be called upon
to intervene in the affairs of a charity where there is cause for
concern and how protracted and complex such intervention
might be. There is no reason to think that the Commission will
have to intervene in the affairs of an excepted charity any more
than in those they currently register. The Government recognises
that the Commission currently has the power to investigate
excepted charities. However, the Commission estimate that they
have dealt with only a handful of such cases. That is to be
expected. The absence of a mechanism to monitor the excepted
charities means that the Commission would not necessarily be
aware when problems have arisen.
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7.2

Option 1 – retaining the status quo.

7.2.1

That would generate no obvious costs to charities or the Commission.
The likely cost would be to public confidence in charities and in terms
of the level of dissatisfaction of registered charities who are aggrieved
that excepted charities are not subject to the same monitoring
mechanisms as other charities but enjoy the same fiscal benefits.

7.3

Option 2 – adopt the Responsible Body approach.

7.3.1

The Responsible Body approach would not be appropriate for those of
the currently excepted charities which do not have a hierarchical
structure. The idea of the Responsible Body would not be compatible
with the ethos of those organisations. If other organisations wanted to
work towards a Responsible Body approach it would involve
alterations to their working practices in order to establish an effective
Responsible Body structure. We would be unable to quantify the costs
of that for the charities as it would vary from one group of charities to
another. That also goes beyond the intention of the original review.

7.3.2

There is a risk in the operation of the Responsible Body approach that
the existing relationship between a potential Responsible Body and
the charities for which it was responsible might prevent it from taking a
firm line where problems arose.

7.3.3

In order for the operation of the Responsible Body approach to be
effective it would be important for the Commission to have an active
relationship with each Responsible Body. The legislation at present
does not allow the Secretary of State or the Commission to control
Responsible Bodies. The only sanction available, if a Responsible
Body was not carrying out its functions, would be to require all the
charities concerned to register with the Commission. The Review
concluded that while the details of the arrangements between the
Commission and the Responsible Body might vary from one
Responsible Body to another according to the nature of the charities
involved. The relationship might include the following provisions:

7.3.4

•

asking Responsible Bodies to prepare an annual report to the
Commission;

•

Responsible Bodies being subject to a specially designed
monitoring process by the Commission; and/or

•

sampling by the Commission – requesting a selection of charities
to submit their accounts or complete some other form of return
to help assess the performance of their Responsible Body.

We have no way of calculating the costs to the Commission or the
charities concerned in adopting the Responsible Body approach. For
that approach to be effective it should be customised to meet the
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needs of individual groups of charities and the amount of work
required by each group of charities would depend on the relationships
already in existence. The costs to Commission would depend on the
number of Responsible Bodies created.
7.3.5

As explained above (4.4) the vast majority of respondents to the
Review did not support the Responsible Body approach. The Review
recognised that there are also wider issues to be considered. If the
Responsible Body approach was introduced there would be no
principled justification for restricting its use to the currently excepted
charities. Indeed for the purposes of equity it should be extended to
other charities. If that were the case there would be a danger of a
number of charities adopting the Responsible Body approach and a
large number of charities being removed from the register of charities.
One of the purposes of the Commission’s register is to offer the public
a reliable central record of charities in England and Wales. It should be
the obvious place to look for anyone trying to obtain information about
charities or a particular charity. If there were a large number of
Responsible Bodies, each effectively running its own register, there is
a risk that the public might end up with no clear idea of where to look
for details of a charity.

7.3.6

The Government recognises that there might be ways of overcoming
the difficulties outlined above (7.3.5) but does not believe that they
would be effective. For example, one possible solution would be for
each Responsible Body to clearly define the types of charities it
retained information about and for there to be access to the
Responsible Bodies’ lists via links on the Commission’s website.
However, that would not be as effective as registration with the
Commission where members of the public are able to access and
search the central record of charities in England and Wales. Its
effectiveness would also be dependent on members of the public
linking the charity they wish to find out about with the relevant
Responsible Body. The number of Responsible Bodies could also be
restricted but on what basis. Any restrictions might be regarded as
arbitrary and potentially unfair.

7.4

Option 3 – all excepted charities register with the Commission subject
to an initial registration threshold of £100,000 per annum.

7.4.1

Costs to the currently excepted charities
We have been unable to come up with substantiated figures which
would set out the costs, either financial or in terms of time, to
individual excepted charities. To date there has been no research done
on how long it takes charities to gather the information required by the
Commission. Under charity law excepted charities are required to
produce accounts in accordance with the provisions of the SORP in
the same way as registered charities and they are required to follow
the same requirements in terms of independent examination and audit.
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7.4.2

The Commission has produced figures on the costs to charities of filling
out their Annual Return form and these are summarised in the following
table. The figures contained in the table are taken from the Compliance
Cost Assessment which accompanied the Charities (Annual Return)
Regulations 1997. The figures have been adjusted for inflation. The
Standard Information Return, a measure which will affect charities of
over £1 million annual income, has not been taken into account. That
has yet to be fully developed by the Commission but it is expected that
it will not increase the costs for the large charities in compiling
information required by the Commission by more than 25%. There
would be no more than a handful of currently excepted charities with
income at that level.

7.4.3

Excepted charities with incomes above the £100,000 threshold only
would be required to register with the Commission. Therefore, the
costs to the estimated 5,000 excepted charities required to register in
completing the Commission’s annual return would be £31.75 in the
first year and £23.80 in the subsequent years.
Size of Charity

Subsequent Year
First Year Costs Costs

Light touch charities (under
£10,000 annual income)

£4.16

£1.80

Smaller Charities (Simple
accounts): income between
£10,000 – £100,000

£8.33

£6.00

Smaller Charities (Accrual
£14.60
accounts): £10,00 - £100,000

£12.20

Larger Charities: income
above £100,000.

£23.80

£31.75

7.4.4

The Commission estimate that it would take about 10 minutes for
charities only updating the public record, half-an-hour for other
charities up to the £250k threshold and just over three-quarters of an
hour for charities exceeding that threshold.

7.4.5

There would also be the additional costs for the charities in terms of
submitting the relevant documentation to the Commission. However,
once registered that should be no more than the cost of posting the
documentation annually to the Commission.

7.4.6

The Government recognises, however, that there is a risk for the
currently excepted charities in terms of the perceptions of volunteers
at the local level. The Government is aware, for example, of difficulties
faced by religious denominations in recruiting volunteers to become
trustees and, in particular, to take on the role of Church Treasurer. The
denominations are concerned that the added burden of regulation by
the Commission would act as a further deterrent to volunteers. While
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the Government recognises those concerns it believes that fears
around the burden of regulation by the Commission are based on
mistaken perceptions rather than the reality of the situation. Once
registered as a charity the trustees would be required to prepare and
submit an annual return to the Commission as well as a trustee update
form. They would also be required to submit annual accounts and
reports, which they are currently required to prepare to comply with
the accounting regulations.
7.4.7

7.4.8

We understand from our discussions with some of the currently
excepted religious denominations that some of the churches have
trust deeds which would not comply with modern standards of
governance, which the Commission would expect a charity to have in
place. One of the denominations had undertaken a pilot study of 50
churches. They submitted the trust deeds for those churches for legal
advice and asked for a quotation in terms of the work that would have
to be undertaken to make those deeds compliant with the
Commission’s model trusts. The quotation they received was for
£250,000 for those 50 churches. However, another denomination had
taken action to discuss matters with the Commission direct and
reported that they would be working with them to develop model trust
documentation which could be adopted by member churches. While
the process of registration with the Commission would no doubt
highlight any deficiencies in a charity’s governing document, that
document would be deficient whether the charities concerned were
required to register or not.
Costs to the Commission
The following table sets out theoretical adjusted costs should the
Commission register and monitor all the currently excepted charities
with incomes over £100,000 per annum. However, the Government
recognises that even with the initial threshold of £100,000 income per
annum the Commission would have to register and regulate a
substantial number of charities. A breakdown of the estimated
charities involved is at Annex A. An explanation of the figures below is
at Annex D.
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Area of work undertaken

Costs incurred

Registration (one-off cost)

£500,000

Exercise of Legal Authority and
giving of guidance

£130,000

Evaluations and Investigations

£27,533

Monitoring

£10,833

Referrals to legal

£16,111

Referrals to financial regulation

£12,611

Total costs (+/- 30% cost incurred
to allow for inaccuracies)

One-off costs:
£350,000–£650,000
Continuing costs:
£137,962-£256,214

8.

COMPETITION ASSESSMENT:

8.1

The proposals would impact on a wide variety of charitable
organisations including religious denominations and armed forces
charities.

8.2

Whilst the activities of some charities may mirror those of noncharitable organisations in the business world, there are significant
differences in the use charities may make of their resources. Charity
law prescribes that their resources may be used only in furtherance of
their charitable objects. They may undertake trading which is directly
connected to, or is ancillary to, furthering their charitable purposes.
However, if charities wish to undertake substantial trading which is not
in direct pursuit of its purposes, it must set up a separate trading
company to do so. Neither the proposed changes to excepted
charities nor any other proposals in the draft Charities Bill will in
anyway affect that position.

8.3

To the extent that any charity might be said to compete with another,
for example, for public funds, the impact of these proposals may in
fact aid competition. It could be argued that excepted charities at
present have an advantage over registered charities in that they are
not at present subject to monitoring to check whether they are
complying with charity law.

8.4

These proposals should not require a detailed assessment of the
competitive impact, particularly in that they do not change the existing
requirement that excepted charities must comply with charity law. Nor
do they affect the legislation concerning trading.
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9.

SMALL FIRMS’ IMPACT TEST

9.1

The proposals to change the legislation governing excepted charities
would not impact on small businesses. The views of the Small
Business Service had been sought in relation to the changes to the
exempt charities, which are relevant here. They were concerned that
the more onerous accounting requirement for charities compared with
those applying to small businesses might prove a burden. However,
the Small Business Service has accepted that stakeholders
legitimately have a greater desire for more information about charities
than they do about small businesses.

10.

ENFORCEMENTS AND SANCTIONS

10.1

The Commission already possesses powers of intervention and
enforcement in respect of excepted charities and the adoption of
Option 3 would enable them to monitor those charities on a regular
basis. Where irregularities were identified the Commission would deal
with them to ensure good governance and the correct application of
charitable assets.

10.2

Criminal sanctions could be applied in respect of breaches of charity
law by excepted charities but no new offences are created by these
proposals. The Government recognises that there is a potential risk
here in that without sanctions for failing to register there would be no
deterrent to the currently excepted charities from remaining
unregistered. However, the Government does not believe that specific
sanctions should be imposed at this stage and indeed there is no
specific sanction currently imposed on charities required to register at
the general registration threshold and which fail to do so. That does
not mean that there is no action which the Commission could take in
the circumstances where a charity does not register with them even
though they are required to do so. For example, it is a duty of the
trustees to apply for registration and the Commission could make an
order requiring them to register if they refuse to do so. Having done
so, continued refusal to register could be treated in the same way as
disobedience of an order of the High Court.

10.3

The Charity Commission would continue to bid for funding direct from
the Treasury to cover the additional duties arising from the proposals.

11.

MONITORING AND REVIEW

11.1

The Government might wish to review those measures after a period
of possibly five years. In particular the £100,000 interim registration
threshold should be reviewed with a view to lowering it towards the
general registration threshold. Decisions about lowering the threshold
would be based on the capacity of the Commission and the charities
concerned to deal with it. Any decision to lower the threshold would
be subject to further consultation at which stage the impact of
lowering the threshold would be considered in detail.
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12.

CONSULTATION

12.1

The consultation on the recommendations contained in “Private
Action, Public Benefit” was carried out from 25 September to 31
December 2002. 1,087 written responses were received. An analysis of
the respondents is contained in ANNEX A of “Charities and Not-forProfits: A Modern legal Framework”, the Government’s response to
the consultation.

12.2

A summary of the responses to the consultation received on the
matter of the excepted charities is at 2.1.3. In order to address the
concerns of the excepted charities Home Office officials have taken
action to contact and meet with the majority of the groups involved.
As explained above, the Commission has also taken action to set up a
team to deal specifically with the registration of the excepted charities.
The excepted charities have been advised to meet with the
Commission to discuss any practical concerns they might have about
the process of registration.
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13.

SUMMARY AND RECOMMENDATION

13.1

Our clear preference is for Option 3. It best meets the objective of
providing an effective mechanism for monitoring the compliance of
excepted charities with charity law.
Option

Benefits

1. Do nothing

Some:
• A large number of
• No additional costs
charities would be
for the Commission
outside the regulatory
or the charities
and monitoring
concerned.
regimes imposed on
• No longer a principled the majority of the
justification for the
charitable sector.
current exceptions
• Excepted charities
regime which has its would continue to
roots ion the 1960s.
enjoy the fiscal
benefits awarded to
the charitable sector
but without
monitoring to check
their compliance with
charity law.

2. Adopt the
Responsible Body
approach

Limited.
• Responsible Body
• In theory it would
approach would not
meet the purposes
be acceptable for all
of registration with
of the currently
the Commission but
excepted charities.
without the added
• For the purposes of
burden of registration equity the
and regulation by
Responsible Body
them.
approach should be
• Responsible Bodies
extended to all
would provide a more charities. That might
flexible approach to
result in numerous
the support and
charities being
regulation of the
removed from the
specific charities they central register of
are concerned with, in charities and would
that their approach
cause confusion.
could be tailored to • There is a risk that
meet issues specific
Responsible Bodies
to them.
would be reluctant to
take action where
concerns had been
identified with a
charity. It would not
be the same as
independent
monitoring.
• The Commission
would be required to
monitor the
Responsible Bodies
to ensure consistency
in approach.
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Costs

Option

Benefits

Costs

3. All excepted
• Ensures consistency • Initial cost to the
charities register with
of support and
charities and the
the Commission
regulation across the Commission of
subject to a higher
excepted charities.
registration (details at
initial registration
• Ensures those in
section 7). Costs to
threshold of £100,000
receipt of fiscal
the Commission of
per annum.
benefits are
registration £350,000
monitored in terms
to £650,000.
of their compliance • Increased costs for
with charity law.
the charities of
• Increased public
preparing annual
confidence in all
returns and
charities.
submitting other
• Provides a fair and
documentation to the
equitable approach
Commission (details
to registration.
section 7). Costs of
completing the
annual return £31.75
in the first year and
£23.80 in subsequent
years.
• Increased costs to the
Commission of annual
monitoring and
regulation (details
section 7). Annual
costs to the
Commission £137,962
to £256,214.
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ANNEX A:
Number of Excepted Charities affected by the new measures
Organisation

No required to register at
£100k threshold

Armed Forces

1,000 – 2,000

Baptist Union of Great Britain

200 - 300 (rough estimate by the
Commission July 2003)

British and Foreign Unitarian
Association

None

Church in Wales

55

Church of England

1,800 - 2,000

Fellowship of Independent
Evangelical

Less than 75 (estimated)

Fellowships of Churches in Christ

None

Grace Baptist Churches

5

Guide Association

No information received

Methodist Church

650

Presbyterian Church of Wales

4/5

Religious Society of Friends

Limited number required to register

Roman Catholic

No information received

Scout Association

Unable to estimate (no central figures)

Union of Welsh Independents

Unable to estimate (no central figures).

United Reformed Church

No information received

University of Buckingham

1

Wesleyan Reform Union

None

That equates to approximately 3,790 to 5,091 charities being required to
register with the Commission.
The provisions in the draft Charities Bill in relation to excepted charities will
not impact directly on charitable trusts for the advancement of religion
conditional on the upkeep of graves. A charity, which has the use or
occupation of land, currently has to register with the Commission regardless
of its income level. That will cease to apply under the draft Bill. The
requirement to register will be determined solely by the income level. The
exception operated to except charitable trusts for the advancement of religion
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conditional on the upkeep of graves with incomes below the general
registration threshold from the requirement to register, which would currently
be required to register because the charity used or occupied land.
The position in terms of voluntary and foundation schools is less clear. The
School Standards and Framework Act 1998 excepts any foundation
established otherwise than under that Act, which has no property other than
the premises of any school or schools falling within subsection (1)(a) of the
Act, (and is not an exempt charity), from the requirement to register with the
Commission. Charities excepted from the requirement to register under this
section will not be affected by the changes to the exceptions regime in the
draft Charities Bill, as the general income registration threshold for charities
would have applied to them in any event.
However, it is not clear whether there are any charities which are considered
to be excepted from the requirement to register with the Commission by virtue
of the Charities (Exception of Voluntary Schools from Registration) Regulations
1960. Those regulations excepted all voluntary schools, being charities and
having no permanent endowment other than the premises of, or connected
with, the school and it applied to schools within the meaning of Education
Acts between 1944 to 1959.
For the purposes of the RIA we have used a round figure of 5,000 charities. It
would seem reasonable to use a figure near the maximum given that we do
not have figures for a number of the currently excepted charities.
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ANNEX B:
Current Requirements of Registered and Excepted Charities
Registered
Charities

Excepted
Charities

Required to register (through CC’s gateway
procedure). Enforced by CC.

Yes – unless
income is below
£1,000

No (although they
can register
voluntarily if CC
agrees).

Registered charity status must appear on charity
documents (criminal offence for non-compliance).
Enforced by CC/public vigilance and complaint
to the Police.

Yes – but only if
income above
£10,000.

No – unless
voluntarily
registered and
income above
£10,000.

CC can order a change of charity’s name if the name
is too similar to that of another charity.

Yes

No – unless
voluntarily
registered

CC can investigate and apply statutory remedies if
resources at risk or misconduct identified.

Yes

Yes

Trustees have a duty to apply to CC for a scheme if a
charity’s purposes become inoperable.

Yes

Yes

CC consent needed if charity wants to dispose of land
for less than best price.

Yes, subject to
section 36(9)

Yes, subject to
section 36(9)

Trustees, staff etc entitled to seek advice or
information from CC on any matter affecting
their charity.

Yes

Yes

Trustees entitled to seek formal written advice from
CC – trustees protected from liability if they follow
that advice.

Yes

Yes

Required to prepare accounts:
• receipts and payments accounts if income under
£100,000
• accruals accounts in prescribed form following
SORP if income over £100,000
Enforced by CC.

Yes, (charitable
Yes, (charitable
companies always companies always
have to prepare have to prepare
accruals accounts accruals accounts
conforming with conforming with
the requirements the requirements
of company law) of company law)

Required to prepare an annual report – Enforced
by CC.

Yes

Aspect of Regulation
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No (unless
voluntarily
registered, or
required by CC to
prepare a report).

ANNEX B continued
Registered
Charities

Aspect of Regulation

Excepted
Charities

Required to make annual return in form prescribed by
the CC, consisting of:
1. information to update register entry
2. financial and other information to allow CC to
monitor year’s activities.
(Criminal offence for persistent and unreasonable
non-compliance). Enforced by CC/complaint to
the Police.

Yes – 1 required No (unless
regardless of size voluntarily
and 2 required
registered).
only if income or
expenditure over
£10,000.

Required to have accounts:
• examined by an independent examiner (i.e. a
competent lay person if income under £250,000
• professionally audited if income over £250,000.
Enforced by CC.

Yes (unless
Yes (unless
income or
income or
expenditure
expenditure
£10,000 or less – £10,000 or less –
no examination
no examination
required). The
required). The
rules for
rules for
charitable
charitable
companies
companies
are different.
are different.

Required to submit accounts annually to CC within
10 mths of year end (criminal offence for persistent
and unreasonable non-compliance). Enforced by
CC/complaint to the Police.

Yes

No (unless 10 10
registered
voluntarily or
required to submit
them by CC).

Required to provide latest accounts to member of
public on request (criminal offence for persistent and
unreasonable non-compliance). Enforced by
CC/complaint to the Police.

Yes

Yes

Trustees subject to automatic disqualification from
Yes
office on specified statutory grounds - e.g. bankruptcy,
conviction for an offence of dishonesty etc.
(Criminal offence to act as a trustee while being a
disqualified bankrupt). Enforced by CC/complaint
to the Police.

Yes

Simplified system allowing trustees to change purposes Yes – but only for
of charity, or wind up charity and transfer assets to
charities which
another charity. Overseen by CC.
are not
companies and
which have an
annual income of
£5,000 or less

Yes - but only for
charities which are
not companies
and which have
an annual income
of £5,000 or less

Trustees of an unincorporated charity can turn
Yes
themselves into a corporate body of trustees with their
own legal personality (but without altering the
personality of the charity). Overseen by CC.

Yes

CC consent needed before trustees can start charity
legal proceedings.

Yes
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Yes

ANNEX B continued
Aspect of Regulation

Registered
Charities

Excepted
Charities

Criminal offence knowingly to give the CC false
information, to alter or destroy documents etc.
Enforced by CC/complaint to the Police.

Yes – applies to
anyone in or out
of the charity.

Yes - applies to
anyone in or out of
the charity.

Contact in specified form required between charity
and any professional fundraiser or commercial
participator working for it.5 Enforced by aggrieved
charity through the civil courts.

Yes

Yes

Charity has power to take out injunction to stop
objectionable fundraising in its name1.

Yes

Yes

Professional fundraisers asking for money for a charity Yes
must state that they are being paid and explain how
payment calculated (criminal offence for
non-compliance)1. Enforced by complaint to the Police.

Yes

Licences or exemption orders required before a charity Yes
can make a public collection6. Enforced by local
authorities/Police.

Yes

CC has power to investigate any charity established in
Scotland which is controlled wholly mainly from
England and Wales - reciprocal arrangements exist in
Scottish charity law.

5
6

Yes

Yes

These requirements/powers apply to benevolent and philanthropic organisations as they
apply to charities.
This is a requirement under Part III of the Charities Act 1992 which has never been
brought into force. Existing similar legislation on street/house to house collections
continues to apply.
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ANNEX C: Criteria for an effective Responsible Body
(A)

Active monitoring, comparable with the Charity Commission’s, to
identify areas in which help and guidance might be needed.

(B)

Effective monitoring to prevent problems or to sort them out.

(C)

Clear minimum standards, which would support the Charity
Commission’s guidance on the hallmarks of a well-run charity.

(D)

Provision of an appropriate degree of public accountability. The detail
would depend on the degree of public interest in the charities covered
by the Responsible Body but possibilities include:

(E)

i)

some form of contact list readily available to the public, such as
a Yearbook or internet site, listing all the charities covered by the
Responsible Body; or

ii)

providing certain details that would be accessible via the Charity
Commission. That might range from details of specific charities
to simply a means of directing queries to the Responsible Body.

The Responsible Body should be willing to co-operate with the
Commission. That would, for example, cover agreement to circulate
Charity Commission guidance or advice to charities.
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ANNEX D: Commission Costs in RIA on the proposal to
register excepted charities subject to an initial
registration threshold of £100,000 pa.
To begin with some notes on context and underlying assumptions.
Numbers – a round figure of 5,000 excepted charities was used. This seemed
a reasonable figure leaving aside the uncertainties of numbers outlined at
Annex A.
Ranges – having calculated a figure it was used as the mid point of a range,
plus/minus 30% to allow for the many variables and uncertainties.
Costs – the basic unit costs and number of actions upon which the figures are
based are taken from the Commission targets for 2003/4.
There are two types of costs. The estimated costs of registration would be a
one-off cost (possibly spread over several years). The other costs would occur
annually.
Option 1 –

being no change - hasn’t been costed.

Option 2 –

due to the high level of uncertainty around the number of
charities that might wish to adopt the Responsible Body structure
and the level of work required in order to change structures it
would be impossible to cost this option with any degree of
accuracy. The authors of the 2000 Review believed that the
Responsible Body approach would operate for those groups of
charities that already had an umbrella body taking on a support
and regulation role only. Other excepted charities would be
required to register.

Option 3 –

currently excepted charities register with the Charity Commission
subject to an initial threshold of £100,000 income per annum.

Option 3 has been looked at from two angles:
Simple Costs. It has been assumed that, proportionately, currently excepted
charities that have to register will produce the same amount of work as other
charities and worked out how much this would cost the Commission.
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Adjusting the Commission’s Proportion and Risk Thresholds (“Adjusted
Costs”)
In some areas there is also the option of reducing additional costs by
adjusting the Commission’s approach to regulatory and support work (very
broadly speaking, spread the Commission’s resources more thinly).
The registration costs have not been adjusted here – if 5,000 charities become
registrable for the first time the Charity Commission is obliged to register
them.
In other areas there is more flexibility. The Commission take a proportionate,
risk based approach to their regulatory and advisory work, concentrating
resources on areas of greater risk.
Risk assessments could be adjusted to contain elements of the additional
work within current resources. For example, the Commission raises the criteria
for opening a full investigation and/or for keeping investigations open.
The Commission could do this to varying degrees. For illustrative purposes the
effect of reducing the impact on areas of flexibility by 50% has been shown.
Having noted that this approach could reduce additional costs to the
Commission, it would also increase the risks of charitable assets being
lost/misapplied, charities getting into difficulties and so on. More generally
these increased risks for individual charities would also increase the risk of
public confidence being undermined.
It should also be noted that, while the Commission is generally able to take
operational decisions along these lines, it would be dependent on acceptance
by bodies responsible for the external scrutiny of the Commission. For
example, if the NAO criticised the Commission for the increased risks inherent
in this approach, it could not be sustained.
Benefits/Balance
Two further points:
The costs of registering currently excepted charities may well be less than the
longer term savings that result from raising the general registration threshold
from £1,000 to £5,000.
The changes are not about regulation for its own sake. Charities benefit in a
number of ways from being fully within the Commission’s jurisdiction
(registered or not). The Commission’s investigative and protective powers can
put charities back on a proper footing and ensure that charitable assets are
protected and properly applied. Access to the Commission’s advisory powers
and guidance will benefit charities in a variety of ways.
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Calculations
Registration
A round figure of £100 pounds per registration has been used. This is based
on the Commission’s target figure for staff cost per registration, adjusted to
reflect the assumption that there will be little doubt about the charitable status
of most of the currently excepted charities, so reducing the number of
rejected/not proceeded with applications arising from the proposals.
Cost to Commission
Option 3:
5,000 charities would be required to register. Therefore, 5,000 x
£100 = £500,000.
This is the same for both Simple Costs and Adjusted Costs.
Annual Costs
Assumptions:
Costs of annual return process and mailing costs of adding to the register are
taken to be covered by the +30% element of activities that arise from scrutiny
(evaluations and so on).
For adjusted costs it has been assumed that the exercise of legal authority will
remain the same but reduced other figures by 50%.
Simple Costs
Costs in the following areas of Option 3:
Exercise of Legal Authority and giving of guidance – £185,556
Evaluations and Investigations – £55,056
Monitoring – £21,611
Referrals to Legal – £32,222
Referrals to Financial Regulation – £25,222
Total – £319,667
Adjusted Costs
Costs in the following areas of Option 3:
Exercise of Legal Authority and giving of guidance – £130,000
Evaluations and Investigations – £27,533
Monitoring – £10,833
Referrals to Legal – £16,111
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Referrals to Financial Regulation – £12,611
Total – £197,088
Conclusion
The above would give us the following costs for Option 3.
A. Simple Costs
One-Off Registration Costs: – A figure of £500,000 leading to a range of
£350,000 - £650,000 (+/- 30%).
Continuing Annual Costs: – A figure of £319,667 leading to a range of
£223,767 - £415,567 (+/- 30%).
B. Adjusted Costs
One-Off Registration Costs: – A figure of £500,000 leading to a range of
£350,000 - £650,000 (+/- 30%).
Continuing Annual Costs: – £197,088 leading to a range of £137,962 £256,214 (+/- 30%).
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