Review of the Public Sector Equality Duty

Notes of roundtable – Inspectorates 

Date: 13 June 2013
Attendees: GEO facilitator, Rob Hayward (Steering Group observer), officials from 5 different inspectorates.  

Introduction 

· [bookmark: _GoBack]The facilitator outlined the purpose of the review and outlines the main objectives for the meeting:

· Gather evidence on general and specific Duties
· Establish understanding and impact of the Duty 
· Legal risks and compliance

· Key points from the discussion are noted below.

Main Conclusions:

· Understanding of the PSED varies between organisations and between different types of staff
· It is generally better for in-house issues such as HR than for external issues such as regulation

· Guidance has been helpful, but primarily for internal issues and service delivery, as regulatory role is too specific to individual public bodies
· The PSED has been helpful in reducing red-tape and costs and streamlining processes in some organisations, compared to previous Duties
· The impact of the Duty is often difficult to distinguish from other factors
· The Duty is often applied in a de-minimis or ‘risk-based’ way, not least out of necessity
· Threats of litigation are perceived as relatively low

· Next to cuts, this contributes to taking legal risks around the PSED
· Closer interaction with the EHRC would be helpful.

How well understood is the PSED?

· Patchy
· Good understanding where it is relevant to people’s roles, otherwise not
· E & D experts etc. have good understanding
· More about updating on difference to previous duties than about starting from scratch
· Holistic approach is a great advantage for those familiar with the Duty
· For others, it tends to increase concerns about the Duty
· Staff are committed, but have more enthusiasm and understanding about outcomes than about new process
· Organisation no longer uses a template for EIAs which offers a better and flexible approach, after an unnecessarily bureaucratic one pre-PSED.
· New Duty taken as an opportunity to streamline process away from ‘tick-boxing’
· Good understanding on what the Duty means for an employer, slightly less for delivering services, and least for designing regulation. 
· Application more difficult than it should be in a small organisation.
· Works well inwards, as an employer. 
· To the outside, a ‘template culture’ is more difficult to avoid.
· Proportionality not well understood with regard to Duty.
· Trying to move from ‘afterthought’ to thinking early on in the process.

Has there been progress on awareness?

· Yes, the PSED has also been helpful as a refresher on existence of Duties
· Stronger focus on service delivery in the PSED is helpful
· Having all guidance in one place is “tremendously helpful”

Is the guidance helpful and clear? 

· It came out quite late
· Too many changes along the way
· A “bit of a mess”
· Understandable considering the government change, but these problems made compliance difficult
· Things have improved since then
· Sector-specific EHRC guidance has been helpful
· The guidance is most helpful regarding ‘broadly shared’ functions such as being an employer
· Less for functions which are unique to a given regulator
· Paragraph 564 of the Duty addresses ‘regulator specific’ issues
· Separate guidance for schools seems helpful
· Ofsted also did valuable and similar work around girls’ aspirations
· Even with specific guidance, sectors would have large internal variations, which would make the interpretation of sector-specific guidance difficult
· Problem becomes evident during joint work
· For example, different organisations have different views on what an EIA should contain
· No helpline with sufficiently specific knowledge
· It is uncertain whether the necessary level of expertise and authoritative interpretation for such a helpline exists anywhere
· The PSED is not as prescriptive as some organisations would like it to be 
· Acknowledges that this was the point of the legislation
· Local Government Ombudsman quotes PSED frequently in cases
· Failing to adhere to the PSED is often associated with an organisation failing on other issues as well.

Has the PSED led to a decrease or an increase in costs?

· It has reduced costs
· The associated costs are marginal in any case
· Where it causes problems, an organisation has the wrong approach
· Especially in cases where equalities policy amounts to a ‘separate add-on’ that would not exist without the PSED
· The PSED has provided an occasion for streamlining and cost-saving on things that had been done previously
· Confirms point on creating costs by treating PSED as an add-on

Bad practice examples?

· Duty has been helpful for streamlining
· Effect of the Duty difficult to distinguish from effect of cuts
· Streamlining aim is being achieved
· Government will have to keep observing this development to ensure that it is maintained
· In some cases, there is a problem of ‘laziness’ in terms of replicating the same approach rather than tailoring analysis and interventions
· This is a form of cost-saving and streamlining for the public body, but not for its customers and stakeholders

Examples of benefits of the Duty?

· Prompted better data collection on the victims of crime
· This can be linked directly to the PSED as a catalyst
· New stop and search report showing a decrease in disproportionate use
· Brought about by better monitoring and data collection by police forces
· Causality from PSED not direct, but it fed into action plans of police forces
· Example of getting rid of ‘vocational only’ curriculum in PIU classes and introduction of academic course choices at local authority level

Can anything more specific be said on cause and effect of the Duty?

· Time-scale is still too short for large scale quantitative measuring
· There have been internal discussions on whether monitoring data is the most effective way to assess the Duty’s impact
· Improved data gathering has been important to minimise the impact of cuts on protected characteristics

Are the new Protected Characteristics being addressed?

· Yes, this has been very effective
· Very helpful in raising awareness
· Increased confidence to address new Protected Characteristics

Have there been problems with data collection around faith, sexual orientation and disability? Are some Protected Characteristics prioritised over others?

· Prioritising gender over others due to convenience in data collection is an issue

In relation to spending cuts, are local authorities reacting proportionately to the threat of litigation?

· Cuts have forced local authorities to “cut corners” and act in a riskier way concerning the PSED
· Infringing the PSED needs to be risked to meet budget targets in time
· Confusion around case law and ‘due regard’
· Ministerial communication has been unhelpful in this regard
· In Higher Education, corners can be cut due to weak EHRC enforcement and oversight 
· EHRC is intentionally taking a more preventive approach aiming for less litigation

Is there a risk-based approach to PSED enforcement?

· Internally there is; example of moving offices
· Weak EHRC enforcement should not be seen as synonymous with weak compliance; example of internal enforcement in health sector
· Information exchange and “memorandum of understanding” between EHRC and regulators has been helpful and should be used more

How to improve Duty?

· Memorandum of understanding would be helpful
· Currently the PSED is weak in terms of enforcement and needs more structure to gain force and remain invigorated
· Perception that equality is a complicated and legalistic area remains problematic
· Some issues are too specific for helpful guidance
· Ofsted still includes the PSED in its framework, but in a very embedded way
· The PSED is often used more implicitly than explicitly

Have there been implicit de-minimis rules in applying the PSED, particularly with regard to local authorities needing to monitor a large number of small organisations?

· Yes, this type of approach is needed
· LAs would not inspect compliance with this type of legislation for small organisations
· New relationship between LAs and schools means less data collection on all issues, including PSED
· Similar result with proliferation of private Higher Education providers 
· Focus should not only be on regulation and punishment, but also on assisting organisations to improve
· The EHRC already does this, although it is not highly visible
· Duty needs to be used proportionately to organisation’s size already
· Requirement for EIAs should be ‘reinstated’
· Standardised EIAs were less scary for public bodies than the legalistic PSED terminology around ‘due regard’
· This would also lead to a better understanding of the rest of the Duty

