PCS evidence to the review of the Public Sector Equality Duty - April 2013.

Introduction 

The Public and Commercial Services union (PCS) is the largest trade union in the civil service with over 260,000 members in the civil service and associated public bodies. 

PCS has contributed to the TUC submission to the Government Equalities Office on the Public Sector Equality Duty (PSED) and we fully support their evidence and conclusions. This submission therefore is a supplement to that evidence.

Importance of the Equality Duty

There remain growing areas of discrimination and inequality in our society and despite some progress it is worthwhile remembering why the PSED was introduced.

The Stephen Lawrence Inquiry set the tone for what was needed in relation to inequality in Great Britain when the deep seated institutional racism at the heart of the Police force was exposed. The inquiry concluded that:

“It is incumbent upon every institution to examine their policies and the outcome of their policies and practices to guard against disadvantaging any section of our communities”.[footnoteRef:2]	 [2:  The Stephen Lawrence Inquiry Report, Sir William Macpherson (London, Home Office, 1999) CM4262, para 46.27.] 


Fourteen years on and there is growing evidence that inequality remains widespread:

· Women working full-time in the UK are still paid on average 14.9% less per hour than men.[footnoteRef:3] [3:  Office for National Statistics (ONS), Annual Survey of Hours and Earnings, 2012 Provisional Results, 22 November 2012: http://www.ons.gov.uk/ons/dcp171778_286243.pdf .] 

· The unemployment rate of young black people increased from 28% in 2008 to 47.4% in 2011; this increase of 69% is considerably higher than the rate of increase for all other groups.[footnoteRef:4] [4:  Labour Force Survey, analysis based on quarter 4 each year. Using 2008, as the base year, the percentage rise in unemployment between 2008 and 2011 was: a) 39% for young white people; b) 17% for Asian young people; and c) 3% for young people of mixed race. ] 

· The employment rate of disabled people in Great Britain is 48.9% compared to 78% for the overall working-age population.[footnoteRef:5]  [5:  Office for Disability Issues at http://odi.dwp.gov.uk/disability-statistics-and-research/disability-equality-indicators.php.] 

· People with mental health problems have the lowest employment rate among disabled people, at 14% compared to 46% for disabled people as a whole.[footnoteRef:6]  [6:  People with disabilities in the labour market - 2011: supporting data, (December 2011), ONS, http://www.ons.gov.uk/ons/rel/lmac/people-with-disabilities-in-the-labour-market/2011/people-with-disabilities-in-the-labour-market--supporting-data.xls] 

· Nearly half of transgender employees experience discrimination or harassment in their workplaces.[footnoteRef:7]  [7:  GEO (2011) Transgender survey #3 referred to at http://www.homeoffice.gov.uk/publications/equalities/lgbt-equality-publications/transgender-action-plan?view=Binary ] 


The PSED was introduced as a powerful tool to help public bodies to deliver their services fairly and more accurately. It means that they should:

· consider the equality implications of all their decisions, 
· work to eliminate institutional discrimination at every level, 
· advance equality of opportunity in practice, and 
· foster good relations between different groups of people.

PCS shares TUC concerns and agrees that it is entirely premature to review the PSED after only 19 months since the duty came into force, particularly if the purpose is to make a genuinely objective assessment of the effectiveness of the duties. In the current economic downturn, the PSED is vital in protecting those who are most excluded and discriminated against in society.

The coalition government’s cuts to public expenditure have already significantly reduced the Equality and Human Rights Commission’s budget by 68%, delayed the implementation of discrimination laws that were due to be introduced as part of the Equality Act, and now ordered a review of the PSED.

The dilution of the specific duties by the government was followed by its refusal to lay before Parliament a code of practice that the EHRC had prepared to
support implementation of the duty. This further deprived public authorities, public
service users and employees of any detailed statutory guidance on what was
required to comply with the general duty.

This combination of factors created the impression that the equality duty regime
was weaker and need not be taken as seriously as before. PCS union
representatives have reported that some organisations have taken
this as a signal to do less and give less priority to mainstreaming equality into their
activities.  For example, some have stopped undertaking detailed equality impact
assessments.

These attacks on the duty and the building blocks for a mainstreaming approach to
equality are undermining the duty by placing more obstacles in the way of those trying to bring about positive change within public sector organisations and making it harder for stakeholders to use the duty to press for action. This is at a time when many of those individuals whom the duty was intended to assist are being hit disproportionately by public service cuts and job losses.

PCS argues that the EHRC should be properly resourced, with a stronger enforcement and compliance role and not a weakening of it.

Equality Impact Assessments and Due Regard

Following the Prime Minister’s speech to the CBI in November last year[footnoteRef:8], there has been considerable debate about what it means for public bodies to have ‘due regard’ and in particular what, if any, particular processes they must or should follow in order to demonstrate that they have met this standard. Within the civil service, this has led to some departments dispensing with equality impact assessments as a consistent process to gather evidence to meet their responsibilities. PCS is very concerned that the Prime Minister’s comments about equality impact assessment and subsequent developments have created confusion about what the ‘due regard’ standard means and have tended to understate it. For example, it is becoming common use to paraphrase ‘due regard’ as ‘giving consideration to equality’ even though case law indicates that the general duty ‘requires more than simply giving consideration to the issue’.[footnoteRef:9]  PCS believes that without the right tools, there is no evidence trail to demonstrate that ’due regard‘ has been taken into account when public bodies are considering decisions regarding delivery of services.  [8:  http://www.telegraph.co.uk/finance/economics/9687688/David-Cameron-CBI-speech-in-full.html ]  [9:  R (Chavda) v Harrow LBC [2007] EWCA 3064 (Admin) para 40] 


How well understood is the PSED and Guidance?

There is limited and varied evidence on how well public authorities understand the PSED.
The Equality and Human Rights Commission’s (EHRC) recent assessment of public authorities’ compliance with the specific duty to publish equality information concluded that “only one in two public authorities had met the requirements of the specific duty regulations”. 
 
PCS examples:

1. “It has allowed us to request suitable adjustments to ensure [disabled] people
perform at their best in a recent departmental refit”
PCS representative, civil service department

2. “We have raised concerns with DWP about how they intend to fulfil the requirements of the Equality Duty and they have informed us that they will to continue to use the Equality Impact Assessment process in the short term while they develop a template and toolkit for use in the future. This will be published on the intranet and managers will be ‘strongly encouraged’ to use it as part of the decision making process. They believe that this will be sufficient to meet the legal requirements of the Equality Duty if they are challenged about compliance. They will no longer be required to publish EIAs but they are legally required to have due regard to the requirements on the Equality Duty. PCS Equality Officers will continue to play an important role in seeking compliance with the duties and challenging the employer if they fail to have due regard to the duties”.	 DWP Group 

Equality Statistics 
PCS representatives have regularly raised concerns around obtaining equality statistics at local and regional levels and report the difficulties of getting any information, meaningful or otherwise. The issue has been raised with DWP, for example, and they are currently undertaking a review of their equality statistics collection process. 

CCSU negotiations
PSED has encouraged employers to recognise their responsibility to consider equality impacts of major initiatives such as job cuts and office closures, redundancy and redeployment schemes. CCSU negotiated the inclusion of equality impact assessments in the Protocols process and although it is difficult to provide specific examples, employers do demonstrate at period of reflection meetings that they are aware of the particular difficulties faced by protected groups and measures are generally put in place to assist individuals. PSED adds weight to local departmental trade union side efforts to achieve appropriate support for members.

The Cabinet Office view on outcomes of redundancies is that although overall civil service employee numbers are falling, the proportions in the protected groups have stayed roughly the same, although the figures showing this, are of course, a couple of years behind reality.


What are the costs and benefits of the PSED?

On the whole respondents provided positive examples about the impact of the equality duty on gathering equality information, creating greater transparency and accountability, a sense of fairness and a basis for action to challenge policies or decisions. There were also examples of how better equality data and analysis had led to improvements in employment practices and service delivery as a result.
PCS examples
“It has allowed us to request suitable adjustments to ensure [disabled] people perform at their best in a recent departmental refit.”
PCS representative, civil service department.

There were, nevertheless, some complaints from trade unions that public authorities were not undertaking adequate equality monitoring or proper equality analysis. For example:

“The EIA is done after the policy has been developed.”
HMRC PCS Branch Secretary.

Within the MoJ, Her Majesty's Courts Service (HMCS) consultation over the proposals to close over a third of the courts -103 Magistrates Courts and 54 County courts across England and Wales in July 2010.  The original consultation documents produced by the HMCS provided initial screening Equality Impact assessments which highlighted to the unions and other interested parties, the MoJ's attitude to EIAs.  Our response was that we did not consider the MoJ had met its statutory duty to undertake the appropriate Equality Impact Assessments in relation to all policies and the proposals to the court closure consultation as the equality impact screening forms for each proposal acknowledged that the MoJ would undertake a full Equality Impact Assessment (EIA) following the consultation, The initial perfunctory approach taken in the EIA screening form was indicative of the attitude of the MoJ towards this statutory duty and reflects the misconception at best that this exercise should be completed after proposals or decisions were made rather than being undertaken to influence whether the proposals or decisions should be taken. At worst, this was a tick box exercise which had to be completed in order to implement decisions already reached. This approach does not comply with the decision in R (Kaur and Shah) v LB Ealing[2008].  In our response and subsequent campaign we highlighted the failures to properly undertake full EIA's prior to decisions being taken, providing evidence.  Whilst the outcome did not result in as many courts as we wanted being saved, the consultation response from each HM Courts Area did include more work on EIA's which did start to look at the key issues for protected groups in delivering justice services.

Whilst PCS had criticisms of the MOJ approach to EIAs, because of the PSED, we also used it as leverage in relation to staffing impacts over the decision to close courts.  We used the the EIA's on staffing impact which showed that there would, in some courts be significant adverse impact on protected groups, and we used this in negotiations to ensure redeployment opportunities.  These were effective, as we were able to avoid compulsory redundancies.

However, despite complaints that the duty was not always properly complied with, a number pointed out that the existence of the statutory obligation gave them an important lever for challenging public sector bodies on their poor practice and outcomes for different groups. 

For example:“The use of the Equality Impact Assessment has been repeatedly raised with the employer by PCS in order to ensure that the effects on disabled and minority groups are considered prior to implementation. Had the PSED not been in place it is likely that significant detriment would have been imposed on some groups.” 
PCS representative, civil service department.

“Proper monitoring of the process has been required by the trade unions. The legal framework as well as an agreed process, has enabled the unions to circumvent any poor practices and/or attempts to evade the duties.”
PCS representative, civil service department MOJ.

The TUC Equality Duty Toolkit[footnoteRef:10] explains that one of the advantages of the equality duty is that it requires public authorities to listen with an open mind to the voices of the most vulnerable and historically disadvantaged at a formative stage of decision-making or policy review. In response to the online survey, a good number of trade union representatives were able to give positive examples of public authorities taking steps to engage in this way as a result of the duty.  [10: ] 


For example:

“Yes, when it comes to contracts affecting disabled people, our disability network, unions and others have had the opportunity to voice their concerns.”
PCS representative, civil service department HMRC.


However, some mentioned a recent deterioration in engagement and involvement following the weakening of the specific duties and pressure to make cuts:
 
“There was an improvement, but when the requirement to impact assess ended, the department reverted back to its old ways more or less instantaneously, and now engagement is worse, if anything.” 
DWP PCS representative, civil service 

One union officer said the equality duty had led to some improvement in engagement but commented that there was still much more that could be done and this would only come about if the duty had more teeth. 

“I agree the duties have led to better engagement with employees but still a long way to go. All this will only be effective if departments are accountable to someone, and if they have not adhered to the PSED, then there are penalties or consequences.” 
PCS, Branch Secretary EHRC

Among the examples of improved employment outcomes were:

“Part-time contracts have been secured in higher proportions than previously benefiting women more (as they are more likely to have caring responsibilities.”
PCS representative, civil service department HMRC 

Again, a number commented that at least with the duty in place they had greater leverage to ensure outcomes were improved or at least the position of protected groups was not worsened. The following was typical:

“Management action still discriminates but the framework allows the union to raise and address issues more quickly in order to get them resolved.”
PCS representative, civil service department.

“People with disabilities actively being targeted on capability and attendance management”
DWP PCS representative

Finally, the following show how slow progress can be in some departments and agencies or the lack of data on outcomes, which should exist if the duty was being properly complied with:

“Not enough data at present to assess if changes have led to improved outcomes.”
PCS representative, government agency.

Again, the following comments illustrate the impact of the changed attitudes in some authorities:

“Yes - there is a good level of discussion regarding outcomes for service users in the protected groups. But the relaxing of equality laws in relation to our outward roles means that there is also an equal level of discussion from management on not taking action when impact is identified as ‘it would be overstepping our roles as a light-touch organisation.”
PCS representative, government agency


What changes, if any, would ensure better equality outcomes, legislative, administrative and/or enforcement changes, for example? 

PCS representatives were asked for their views on what would happen if the equality duty were repealed or replaced by a non-statutory scheme. Respondents overwhelmingly said that they would see this as a significant backwards step for equality and that it would make it even harder for practical improvements to be made. Even those who felt that the duty had led to little significant improvement within their own departments and organisations tended to believe the situation would worsen further still if the duty were repealed or replaced by a voluntary scheme. Below is a selection of these comments:

“This would be an entirely negative step putting the equality agenda back decades. In the current climate protected groups are the most affected by the cuts agenda so a voluntary scheme is highly likely to make matters worse.” 
PCS representative, MOD 

“Standards are dropping already, and basically, much that is in place is simply paying lip service to equality. If PSED were repealed this would be a huge backward step, and many of the improvement we have seen would vanish.” 	
PCS representative, government agency

“Higher levels of discrimination which can only be addressed by going through the tribunal system, which is going to be much harder to access, given the changes that are being implemented [e.g. tribunal fees and abolition of statutory discrimination questionnaires].... the workplace will become a much less fair place.”
PCS representative, civil service department


Conclusion
PCS agrees with the following recommendations put forward by TUC:
To improve the compliance with the duty and to ensure better employment and service delivery outcomes for all in our society, the following needs to be addressed: 
i) The implementation of a statutory code for implementation of the PSED, as well as supporting sector-level guidance; 
ii) A detailed review of the different specific duties legislation in England and non-devolved authorities, compared to their devolved Scottish and Welsh counterparts, with a view to amending the former, if the latter duties are more effective in delivering positive equality outcomes;   
iii) Political leadership on the need for change to ensure that equality is mainstreamed in our public services, including political support for the key building blocks for that to happen – the collection of good quality information on equality, engagement with those who have been traditionally disadvantaged or under-represented and the legal requirement supported by case law to consider impact on equality at a formative stage of decision-making in a structured and transparent way (i.e. something akin to a proper impact assessment);  and
iv) A properly resourced and independent Equality and Human Rights Commission, able to use its powers and to work with other regulators and stakeholders to support compliance with the duty and to take action against those who fail to meet it. 
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