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WLGA and NHS CEHR Evidence  
UK Government Public Sector Equality Duty Review 
We would like to thank the Government for the opportunity to submit evidence to its review of the Public Sector Equality Duty (PSED). Our organisations have chosen to submit joint evidence in recognition of the fact that equality legislation has impacted on us in similar ways, but also because equality requires a partnership focus and we, along with other partners, are increasingly working together to deliver it.

The consideration of equality is welcome, recognising that there are particular challenges facing organisations and communities. In many ways equality is a more pressing concern than ever before; the population is ageing, society is increasingly diverse and a large proportion of the public face significant financial strain. Our evidence illustrates how the PSED is being used as an effective tool in addressing these pressures and meeting the needs of citizens and communities.
How well understood is the PSED and Guidance?

1. We consider the simplification in legislation brought about by the Act to be a particular strength. By consolidating distinct pieces of legislation and expressing it through three clear aims in the general duty, the Act has improved public sector professionals’ understanding of the expectations and extended the PSEDs appropriate use.

2. In Wales the PSED comprises a number of additional ‘specific duties’ aimed at supporting listed bodies to meet the general duty. Indeed, one of the specific duties in Wales requires listed bodies to ‘promote knowledge and understanding of the general duty and specific duties amongst its employees’. This has therefore increased the focus on promoting understanding, and whilst difficult to measure, can reasonably be presumed to have had a positive impact.
3. The Equality and Human Rights Commission’s (EHRC) Guidance documents produced for Wales are useful and clear. More practical guidance and feedback on work undertaken to date would be valuable now.
4. In addition to improving public sector professionals’ understanding of the PSED, there are also examples of public authorities engaging with private sector providers to raise their awareness with the aim of helping them understand why and how they have to comply when providing on behalf of a public body (Appendix, item B).
5. However, the extent to which the public understand their rights and the responsibilities of organisations as set out by the PSED is unclear.    
What are the costs and benefits of the PSED?

6. Specific benefits brought about the PSED include;
· Greater alignment between equality and wider policy and practice, which has been brought about as a result of the simplification of the legislative framework. In Wales, there is now a strong connection between equality and the wider public service improvement agenda as a consequence of the fact that streamlined legislation makes it easer for policy-makers and practitioners to see those connections. Evidence demonstrates a more service-focused rather than process-driven approach, with increased links to priority areas such as tackling health inequality (see Appendix, item A).    

· Equal status and protection for an extended list of protected characteristics; this is a valuable end in itself and a useful clarification for public authorities.

· The concept of paying and demonstrating ‘due regard’ to equality is simple to explain and provide reassurance that it needs to be taken into account when it is relevant and in a way that is proportionate to the service/policy and is not an unnecessary bureaucratic burden.

· Increased local flexibility and innovation, which has been brought about by the positive, ‘enabling’ nature of the duty. 

· A greater corporate and partnership focus for equality, with increased opportunities to join up activity across sectors.

· A consistent approach to equality training, which has improved understanding and reduced the cost of providing multiple courses.

7. In Wales the specific duties have brought their own benefits, which include; 
· A continually developing and more robust evidence base covering information on communities and employees. 
· Greater transparency and accountability to the public and external stakeholders as a result of engagement to inform the development and  the publication of equality objectives, Strategic Equality Plans and annual reports.
· A commitment to gaining community benefits from public service procurement (see Appendix, item B). 
· More evidence of equality being integrated into policy, planning and decision-making (see Appendix, item D). 
8. Public sector bodies have well-established equality responsibilities and already have many of the mechanisms in place necessary to deliver on the PSED. Whilst the costs are difficult to estimate, it is likely that the additional costs of the PSED will be limited and we are not aware of any additional staffing costs.

9. Moreover, the cost of not advancing this agenda must be factored in, recognising the negative impact and potential for additional costs if we do not reflect the needs of specific groups in our planning and service delivery. We believe the PSED can help improve decision-making, tailor services and avoid risk, thereby reducing costs that might otherwise be accrued.  
How organisations are managing legal risk and ensuring compliance

10. By extending the list of protected characteristics the PSED has encouraged public bodies to give greater consideration to the wider needs of the society it serves and presents an opportunity to further reduce administrative burdens by creating a closer fit with other statutory and non-statutory impact assessments. An example of how the NHS CEHR has integrated equality and human rights into the process is included under Appendix, item C. A further example is Scotland’s decision to move to an integrated human rights, health and equality impact assessment.

11. The Welsh specific duties provides a framework for listed public bodies that supports the achievement of the general duty and help to manage legal risk and ensure compliance in a number of ways; 

· The specific duty to assess impact supports listed bodies to demonstrate due regard and mitigate risk.
· The specific duties to gather relevant information and engage with relevant groups ensures there is a solid evidence base for decision-making. It is also furthering progress towards a service delivery and outcomes-oriented equality agenda, rather than and internal process-oriented equality agenda.
· The specific duty to publish equality objectives, Strategic Equality Plans and annual reports enables listed bodies to communicate their priorities and progress to the public in a transparent manner, as well as demonstrating compliance with the general duty.
12. In further efforts to manage risk, listed bodies have adapted their governance arrangements and engagement structures. Examples include nominating board champions, embedding equality in scrutiny and establishing corporate working groups and stakeholder reference groups. (Appendix, item C). 
13. We would also like to highlight the fact that there have been no judicial reviews as a result of listed bodies in Wales failing to meet the duty. This may be attributable to the more comprehensive list of specific duties that enable organisations to meet and demonstrate they are meeting the PSED.  

What changes, if any, would ensure better equality outcomes?

14. It is vital to remember the PSED is relatively new and organisations are still learning how to use it to best effect. Therefore, while we advocate ongoing evaluation, substantial changes at this time would seem premature.
15. As previously outlined, the general equality duty has brought clarity and flexibility to equality responsibilities, which is extremely welcome. Therefore, we would not advocate any changes to it.
16. In Wales the specific duties are more detailed and there are elements which could be adapted and improved. A more detailed account is included in our submission to the National Assembly for Wales’ inquiry into the future of equality and human rights in Wales, which runs concurrently with this review.
17. The socio-economic and protected characteristic components of equality cannot be seen as separate from one another. This has been identified in a number of Strategic Equality Plans in Wales, with objectives linking the protected characteristics to priority areas such as unemployment and health inequality. Whilst evidence shows the two dimensions of inequality are likely to inter-relate the relationship between them, particularly at level of policy and legislation, should be strengthened if we are to make measurable improvements in these seemingly separate but ultimately related areas of work.

Finally, we would like to comment on the consultation process. We feel the overall communication and clarity over timescales could have been improved in order to meaningfully engage with what is a varied and extensive group of stakeholders. We also feel that a large-scale review such as this is unnecessary at this juncture. Whilst we welcome a focus on equality and advocate ongoing assessment of how the PSED is functioning, a review of this nature diverts attention and energy away from implementation. 

Appendix – Supporting Evidence

A: Increased collaboration

Equality leads in all six North Wales Local Authorities, Betsi

Cadwaladr University Health Board (BCUHB), North Wales Fire and Rescue Service, Welsh Ambulance Service NHS Trust, National Parks Authority and North Wales Police have shared good practice for many years. With the introduction of the new legislation, these organisations have been working collaboratively under the North Wales Public Sector Equality Network, to advance the equality agenda and to tackle issues on inequality that cut across the public sector throughout North Wales. During 2011 the network conducted joint activities to develop a set of shared objectives which every partner has signed up to. Each objective has an accompanying set of ‘Action Areas’ which give definition to the six objectives and provide the basis from which each partner has planned their contribution to the achievement of the six objectives. Different partners have agreed to contribute to different Action Areas and have detailed this in their Strategic Equality Plans. This work shows how the legislation has both supplied the impetus for and enabled partners to extend their collaborative working in order to tackle the most pressing equality issues in North Wales. More information can be viewed here.
B: Embedding equality in procurement

1. Positive engagement with the local business community
Caerphilly County Borough Council held an introductory Equalities Awareness session with the local Business Forum, with the aim of developing an agreement for the council to include them on their corporate Equalities and Welsh Language training programme. In the longer term this will widen access to courses and support local businesses to understand why they now have to comply with public sector duties and benefit from having the right processes in place to comply with the council’s procurement and commissioning requirements.
2. Using community benefit clauses when commissioning for a regeneration scheme in Blaenau Ffestiniog 

One of the Gwynedd Council’s prime political drivers is the need to develop and protect the local economy, and procurement is seen as a key contributor to this aim. The council undertook a regeneration programme in partnership with Blaenau Ymlaen, a local community group, and the Welsh Government to deliver a significant change to the town. The council formally included community benefit requirements as part of the tender process using a mixture of ‘core’ and non-core’ elements.  Some of the benefits achieved include;

· Pathways to Apprenticeships started for a 5 week period from a local College 

· Unemployed person appointed on an Intermediate Labour Market 

· Local young person with mental health conditions given work experience 

· Placement given to a local young person as part of his HND qualification

· Young person appointed, on work experience, by main contractor over summer period and retained by  contractor post project

· A number of workshops held with schools in the area to develop an understanding of careers within  construction and to raise awareness of Health and Safety 

· 2 groups from Ysgol Ardudwy visited site during installation of the slate pillar sections as well as a school visit to learn about careers in the construction industry

· Balfour Beatty assisted Construction Skills and Careers Wales as construction ambassadors

· H&S presentations were given to over 250 pupils in local schools, by Balfour Beatty staff.
Whilst considering that the core requirement in terms of community benefits for this project was to provide 4 work experience / training opportunities, expectations were far exceeded through the additional use of the non-core approach.
C: Embedding equality in scrutiny

Scrutinising equality in the NHS

The NHS CEHR has produced a guide for NHS organisations in Wales, and, in particular, Executive Directors and Independent Members/non Executive Members. Its purpose is to help Boards take forward issues of equality and human rights with regard to patients and the workforce, particularly in respect of complying with the Public Sector Equality Duty (PSED) contained in the Equality Act 2010 and specific duties in Wales. It focuses on assessing the effect of decisions on protected groups under the Act, and how Board members can ensure both compliance with the law and improved outcomes for patients and staff.

Scrutinising equality in Neath Port Talbot

During the development of the SEP a Member Task and Finish Scrutiny 

Committee Group was established to undertake a review to develop and facilitate further understanding of equality issues within the Council. The group also assisted in the identification, development and consideration of equality objectives for inclusion in the SEP. 

This Task and Finish Group remains active and one of its responsibilities is to monitor and where necessary revise current objectives as well as play a role in the development of future objectives. Monitoring of the SEP is a multi-level process. The Policy and Resources Scrutiny Committee is responsible for monitoring the implementation of the Strategic Equality Plan on an annual basis a part of the executive reporting process.
In addition, Elected Members who have undertaken equality training with the WLGA have become the Scrutiny Equality Champions and together with the two Cabinet Equality Champions endeavour to ensure that the Council not only talks the talk but is willing, able and well placed to walk the equalities walk.

D: Embedding equality in wider policy and practice

1. Welsh Health Specialised Services Committee improving services through impact assessment

Within Wales recent work by the Welsh Health Specialised Services Committee (WHSSC) has demonstrated the positive benefits that EIAs offer if conducted at the outset of a policy or decision.  

Within WHSSC’s Adult Mental Health portfolio, gender dysphoria accounted for less than 1% of the budget, but accounted for 45-55% of the time spent by the Adult Mental Health team. In the main, this was time spent dealing with enquiries about the service and handling complaints. When WHSSC decided to revise the gender dysphoria care pathway they took the opportunity to use an EIA process to engage with the trans community so that the views and needs of the service users could be incorporated into its redesign.

Through the EIA process WHSSC ensured that they did more than just pay lip service to the trans community, but actively engaged with them by setting up a working group which contained representatives of the trans community. Sub-groups of the working group were allocated work streams which allowed members of the trans community and clinicians to work together.  This approach enabled WHSSC to develop a more detailed and nuanced understanding of the trans community, and its diverse needs. It also provided WHSSC with more accurate data on the trans community by accessing their knowledge and expertise (e.g. Trans Helpline data).

The collaborative approach of the EIA process has resulted in benefits to both WHSSC and the trans community.  WHSSC have estimated that there has been a cost saving of £15-20K in reduced complaints alone. WHSSC has also seen a reputational benefit as well. Where previously they were seen very negatively by the trans community, their steps to engage with the trans community on the care pathway redesign has improved this. For the trans community the EIA process was considered to be empowering. It demonstrated that by engaging constructively with WHSSC, their concerns would be listened to, and that they could influence the design of the service provided to them. The EIA process was also found to have inspired members of the trans community to become more positively engaged with the health service (e.g. volunteering to help deliver training to NHS staff on trans issues), and inspired them to become change agents.

The Gender Dysphoria Care Pathway Project Manger noted that: 

“The EIA process, may seem as an additional overhead at the time, and there are some worries by senior management that it will add pounds onto the bill. I think it is the reverse. I think you reduce a lot of wasted effort. You manage to develop consensus much quicker, and you can then develop action plans to address any issues that occur. It’s an investment worth making in terms of the time and effort to put this in at the earliest stage.”

E: Managing legal risk and ensuring compliance

There is a growing body of case law which reinforce the need for, and importance of, equality impact assessments, including that of R (Rahman) v Birmingham City Council (2011)
. Mr Rahman challenged Birmingham City Council’s decision to stop funding certain legal advice services run by voluntary agencies that advised ethnic minorities of the physically or mentally disabled of their entitlements. The challenge under the equality duties succeeded on the following bases:

· The initial decision was unlawful; there was no evidence that the decision makers had been aware of their equality duties.

· Although an impact assessment had been carried out, it was defective. It had focused on the advantages to be derived from the new policy, rather than the degree of disadvantage to existing users of terminating the funding arrangements until new arrangements could be put in place. Also, there had been no proper consultation. 

� � HYPERLINK "http://www.bailii.org/ew/cases/EWHC/Admin/2011/944.html" �http://www.bailii.org/ew/cases/EWHC/Admin/2011/944.html�
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