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NAT submission to the consultation on the Public Sector Equality Duty 
Introduction

1) NAT is the UK's leading charity dedicated to transforming society's response to HIV. We provide fresh thinking, expertise and practical resources. We champion the rights of people living with HIV and campaign for change. 

2) NAT welcomes the opportunity to respond to Government's review on the Public Sector Equality Duty (PSED).  NAT was also pleased to be invited to a meeting with Martyn Henderson and Ros Hook from the GEO to discuss the review. We hope that NAT and other disability charities can continue to be involved in the deliberative phase of this assessment as it goes forward. 
3) PSED is a crucial mechanism for public authorities to sensitise their policies and services to the needs of their populations.  Doing this well is a critical part of using public money and resources well through targeting services fairly and more accurately. People living with HIV particularly benefit from the PSED as they continue to face inequality and social disadvantage.  
4) In a climate of public spending cuts and austerity it is essential that the PSED continues to operate so that people with protected characteristics, including people living with HIV are not disproportionately affected by the cuts. 
5) The PSED is only in the early stages of development. This makes it difficult to provide ample evidence of how the duty is functioning. Nevertheless, NAT believes that the PSED has been a valuable tool to establish good working relationships with public institutions to promote equality for people living with HIV and in promoting a shift in culture towards the duty's three main principles. 
6) There is evidence to show some public sector organizations have not been ambitious enough in meeting the duty. PSED has been a useful check and accountability tool to rectify poor decision making. 
7) We believe there could be some improvements to the duty in order to produce better equality outcomes. These include:
· Ensuring public authorities engage with disabled people, including people living with HIV as part of the new specific duties
· Ensuring there is public access to information on how a public body has complied with the Equality Duty

· Promoting an objective-setting process that is clearly tied to the performance of public bodies on their wider general duty obligations and demonstrates how the areas they have prioritised will fulfil the core requirements of the general duty

· Providing strong leadership - both from elected officials and from senior management within public institutions

· Providing a statutory code of practice with guidance of how public sector institutions can comply with the Equality Duty

· Providing training to ensure public officials are aware of how to comply with the Equality Duty. 
The Importance of the Equality Duty for people living with HIV 

1) Inequality is a persistent problem in the UK which the Equality Duty can seek to tackle. Disabled people, including people living with HIV continue to be vulnerable to social disparities, some of which are listed below: 

2) People living with HIV are more likely to face poverty. A report produced by NAT showed that between 2006-2009, one in six people accessing HIV treatment UK was living in such poverty that they had to access an emergency payments fund
. 
3) People living with HIV are disproportionately represented in groups that are already marginalised and vulnerable. For instance, African and Caribbean men and women and gay and bisexual men are most likely to be affected by HIV
. 
4) People living with HIV face continue to face discrimination during the recruitment process and when in employment
. A study found that less than 50% of HIV positive people in London were in employment with black African respondents facing particular disadvantage
. 

5) People living with HIV continue to face stigma as a result of their status. An Ipsos MORI survey revealed that 69% of people feel there is still a great deal of stigma in the UK around HIV
. 
6) While these and other equality issues cannot all be resolved by the PSED, it is clearly one crucial mechanism in which public institutions can aim to combat these inequalities and shape a more equal society in the long term. 
How well understood is the PSED and guidance?

7) The Equality Duty has been functioning since April 2011. In light of this, there is still progress to be made in how public institutions understand and implement the Equality Duty. 
8) NAT believes that public bodies understanding of the Equality Duty would be enhanced if there was a statutory code of practice, such as the one produced by the EHRC
. 
What are the costs and benefits of the PSED? 

9) Similar to our response above, there is no substantive evidence available on the costs and benefits of the PSED, given that the duty has only been in operation for two years.  It is also difficult to address the benefits and costs of the Equality Duty in absolute terms as it is interpreted proportionately according to the size and capacity of the organization.
10) However, the key function of the duty, to ensure that public bodies make correct and sensible decisions that take into account the needs of all people would seem to be cost-effective in the long term. For example, in areas where there are groups at high risk of HIV (gay and bi-sexual men and African communities) it may be relevant for LA's and other public authorities to collect data on these groups so as to meet their needs more appropriately.  Effective equality monitoring can for instance, improve knowledge of where different people access health services and where they are more likely to test for HIV.  Effective equality monitoring will promote effective testing which will in turn save local authorities and the NHS costs: NICE estimates that improvements of just 1% in patients being diagnosed earlier could save the NHS between £212,000 and £265, 000 a year.

11) Correcting mistakes after a decision has been made and potentially after an individual or organization has taken legal action because of that decision will be more time costly and burdensome- the very problem the Government appears to be concerned about.  
How organizations are managing legal risk and ensuring compliance with the PSED?
12) NAT engages with a wide range of public institutions which people with HIV need and access every day.  This includes the NHS, the Crown Prosecution Service, the Police, Local Authorities, primary and secondary schools.  We also have a HIV Policy Network with more than 100 voluntary sector organizations which support people with HIV and a HIV Activist network of around 230 individuals, most living with HIV.


13) From our experience the PSED has been a valuable tool to establish good working relationships with public institutions to promote equality for people living with HIV.  A case study is given below:

Crown Prosecution Service (CPS) - an improved approach on the prosecution of the intentional or reckless transmission of HIV

Background

Prosecutions for reckless disease transmission under section 20 of the Offences Against the Person Act 1861 began in 2003.  Sentences have been particularly severe, with many people accused receiving custodial sentences or sentences of more than 3 years.  Prosecutions so far have disproportionately affected men of African Origin.

NAT was concerned at the lack of clarity on how the law applied to disease transmission.  NAT wrote to the CPS, after initial difficulties engaging the CPS on the issue, highlighting the impact of prosecutions on people with HIV (who are deemed disabled in law), and on African and gay communities.  Crucially, we cited the Disability Equality Duty and the Race Equality Duty in making the case for prosecution guidance.  This was effective.  The CPS agreed to develop guidance and consult people with HIV, relevant organisations and the public in the process, so as to understand more of the impact of prosecutions and the medical and social complexities involved.

Action taken

In response to NAT's and others' concern, a CPS working group was established in order to draft prosecution guidance on the intentional or reckless transmission of HIV. In drafting the guidance, people living with HIV and HIV organisations were directly engaged and consulted.

Outcome

In March 2008, the CPS published a Policy Statement and Legal Guidance on 'Prosecuting cases Involving the Intentional or Reckless Sexual Transmission of Infection'. This Guidance provided helpful clarification on the circumstances in which prosecutions for HIV transmission could take place to ensure people with HIV are not unfairly targeted. It is frequently cited internationally as a model on how to address this complex issue.
14) We have also noticed a shift in culture from public authorities towards the general equality duty. For example, in January 2013 the Commissioning for Sexual Health and HIV Team for Lambeth, Southwark and Lewisham followed the principles of PSED in order to carry out reforms for HIV care and support.  The commissioning team undertook a comprehensive review to ensure that HIV services were modernized in light of the changing needs of people living with HIV and treatment advances. There was a thorough consultation and engagement process, giving communities an opportunity to feed in to the commissioning intentions and changes.  As a result, new HIV pathways were implemented in order to give better care for people living with HIV.  

15) At the same time, NAT has come across public sector organizations that have not been ambitious enough in meeting the duty.  NAT is aware of cases where people living with HIV have experienced recruitment discrimination in the NHS. For example, they have been asked pre-employment health questionnaires- despite this clearly undermining the duty's general aim to promote equality of opportunity.  


16) In light of evidence that suggests some public institutions are not correctly complying with the equality duty, NAT has found the PSED can be a valuable tool to alert public institutions to poor practice and their duty to comply with its three aims.  We have heard similar stories from our network. For example, George House Trust, a HIV charity, has successfully used the Equality Duty to challenge decisions made to cuts in their funding. They were able to show how a reduction in their funding would significantly harm people living with HIV. Consequently, the decision to withdraw financial support was reversed. The Brunswick Centre in Calderdale and Kirklees have also experienced poor equality monitoring for gay men with HIV and have used the PSED in order to challenge the lack of service provision for them. 

17) These examples show how important the Equality Duty is to hold public institutions to account and to make sure poor decisions are rectified.  In all cases, challenges made using the Equality Duty have made public service provision for people living with HIV better.  In the absence of the duty, public institution may neither have the incentive to carry out work to improve equality outcomes nor be held to account for actions that will negatively impact on people living with HIV. 

18) In almost all cases, we believe the Equality Duty will take time to become embedded within the working processes of any organization. NAT is concerned that in a time of austerity when difficult choices have to be made about the allocation of resources there is a significant risk that people with HIV will be affected by cuts in public spending. It is therefore particularly important that the Equality Duty is used to help inform choices made. 
What changes, if any, would ensure better equality outcome
19) Under the previous Disability Equality Duty (DED), public bodies were required to actively engage with disabled people in the decision making process.  Involvement of disabled people was crucial to its success. Evidence produced by the EHRC on the implementation of the disability duty has shown that 'genuine involvement of disabled people has had a major impact across all sectors.' 


20) In agreement with other disability charities, we regret the decision not to include 'involvement' as an explicit requirement under the new specific duties as it is clearly one way to ensure better equality outcomes and better decision making. In addition, because the specific duties differ across England, Scotland and Wales, we would encourage the Government to assess how the different specific duties have impacted on the levels of attention paid to the involvement of disabled people and people living with HIV. 

21) We believe also that it is necessary for individuals and community organizations to access and use evidence of how a public body has complied with the Equality Duty. This means the evidence needs to be written and available through a range of mediums.  Without transparency, it becomes difficult to hold institutions to account for past decision made and which may impact on people with protected characteristics. 
22) In addition, the objective-setting process needs to be clearly tied to the performance of public bodies on their wider general duty obligations and demonstrate how the areas they have prioritised will fulfil the core requirements of the general duty. 
23) NAT believes that for the PSED to work effectively there needs to be strong leadership at the top. The Government's recent language in addressing PSED as unnecessary 'red tape' is not helpful for encouraging local leadership, or in providing clear guidance of what is required from the duty.  Rather than promoting what public bodies do not need to do, there should be guidance as to what (proportionate) responsibilities public bodies do need to do
. 
24) In all cases where the Government is concerned about the misunderstanding of the duty, a statutory Code of practice such as provided by the EHCR would be a valuable tool to prevent mistakes. Guidance should be able to give sensible advice of what is reasonably and proportionally required of institutions that differ in both size and capacity.  From our meeting with Martyn Henderson and Ross Hook, we are concerned that the review may be used to create a duty that differentiates between institutions that function locally or nationally- something which we feel is unnecessary given the current legislation on proportionality. 
25) We believe that good training for senior management on how to use the PSED, including the issues that would particularly impact on disabled people and people living with HIV would be helpful. 
For further information please contact [name and contact details redacted by GEO]
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