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Equality Duty Review: supplementary evidence submission from the Equality and Diversity Forum

This supplementary submission focuses on two points:

1. What the equality duty can achieve that individual non-discrimination provisions cannot achieve

2. The equality duty in relation to procurement

the equality duty and individual non-discrimination provisions

Individual non-discrimination provisions are important but on their own they have significant limitations.  The main limitations are:
1. Litigation is by its nature confrontational. It involves a retrospective analysis of what went wrong and the parties tend to become entrenched. The equality duty, in contrast, means that issues can be dealt with in a non-confrontational way that avoids litigation.  

2. Relying on individual litigation means that much unlawful discrimination will not be addressed because taking action can be onerous for individuals and many are unaware of their rights.  This can mean that some of the worst practice goes unchallenged.  By contrast the equality duty makes the public authority and the clients and communities it serves partners in good equal opportunities outcomes.  It is prospective and aspirational instead of being retrospective and condemning.

3. Statutory concepts of discrimination are individualised. They require proof that an individual perpetrator has caused the inequality and that an individual complainant has suffered detriment, providing individual remedies in the form of compensation. This approach makes it difficult to address institutional or group based discrimination or to address problems that are not anyone’s ‘fault’. Under the equality duty, evidence of group based inequality (e.g. under-representation) should trigger a response. There is no need to prove that a public body has itself caused the inequality; instead, the responsibility to act falls on the public body if it is in a position to do something positive about it.
4. Individual discrimination claims are limited to challenging only the inequality that arises from unlawful discrimination and harassment, rather than broader barriers to equality of opportunity (whether these are external or internal to the public body). A positive duty to promote equality should identify and address broader causes: e.g. the lack of transport or child care preventing take up of employment.
5. Complaints are adversarial and often insufficient to motivate an organisation to review its policies or practices: a poor change-management strategy. The law needs to be a catalyst for a broader range of incentives and sanctions which reflect what motivates decision makers and drives organisational priorities (such as exposure through transparency, community challenge or regulation and linking performance to eligibility for public contracts).
When it works effectively the equality duty can:
· generate measures designed to advance equality of opportunity; 
· address discrimination even where no complaint has been made;

· address institutional patterns of discrimination that are real but where no single individual is to blame;
· reduce the risk of litigation costs;
· ensure policy makers anticipate any detrimental impact of new policies; and 

· activate a range of levers that motivate decision makers to review, diagnose and implement reforms, including those that foster an inclusive culture of mutual respect.
People want good decisions rather than good remedies and good decision making is more cost effective than bad decision making that needs to be corrected later.
Examples of the difference

A Council supports the setting up of a crèche to help parents with childcare and so assist them in getting back into work.  It finds premises in a non-ethnically mixed part of the borough.  Several BME parents complain that they cannot reach this crèche without taking two bus trips, which means that a significant amount of time would be added to their working day. They challenge the Council using non-discrimination provisions, claiming that they have been denied fair access to council services. If the crèche had been located in a place that they could access it would help them to get/stay in employment which in turn would mean that they did not have to be dependent on benefits and would be better able to provide for their children. If the equality impact of the location of crèches had been properly considered then this problem could have been prevented as the equality duty ought to ensure that an equitable spread of provision is achieved.  

A health organisation refuses to make reasonable adjustments for a disabled job applicant on the grounds that treating the disabled applicant differently would give them an unfair advantage. The applicant takes a successful discrimination case and is awarded damages (a cost to the public body) but the public body takes no further action. Contrast this with a public body that routinely asks applicants if they need any reasonable adjustments. It avoids the costs of legal action against it as well as strengthening its reputation as a good employer, which helps it to attract the widest pool of good candidates (disabled and non-disabled) for its vacancies.
How the equality duty applies to decisions made about individuals

The equality duty applies to local authorities in carrying out their functions – all of their functions - whether this is in formulating policy or in its application to a specific case. In particular in the course of making homelessness determinations in areas in which a person's disability could be of relevance, a local authority shall ‘have due regard to … the need to take steps to take account of disabled persons' disabilities’. This would be relevant in relation to three areas in particular: the priority of need, the intentionality of homelessness and the suitability of accommodation.

Pieretti v London Borough of Enfield [2010] EWCA Civ 1104
Mr Pieretti and his wife rented a house.  In April 2008 their landlady obtained an order for possession against them on grounds of non-payment of rent. They applied to Enfield for accommodation because they were (or, upon eviction, would be) homeless and eligible for assistance, that they had a priority need for accommodation and that they were not homeless intentionally or (to be strictly accurate) that Enfield should not be satisfied that they were homeless intentionally. The local authority decided that it only owed a limited duty to provide accommodation because the couple had become homeless intentionally. In his application for assistance Mr Pieretti ticked a box stating that he had a mental disability. His general practitioner also confirmed that he suffered from depression and that his wife suffered from depression and various physical problems. In assessing whether they were intentionally homeless Enfield should have considered whether Mr Pieretti’s acts and omissions indicated that he had a mental impairment amounting to a disability and whether, therefore, the disability equality duty should be applied to this decision. The Court said that, given the man’s medical history there was a real possibility that his non-payment of rent was due to mental illness. When it considered his application the local authority should have taken steps to take account of this, i.e. by making further inquiries.
R. (Watkins-Singh) v. Governors of Aberdare Girls' High School [2008] EWHC 1865 (Admin) 

A school had a uniform policy which permitted only one pair of plain ear studs and a wrist watch to be worn by pupils. A Sikh pupil wore to school her Kara (a narrow steel bangle with great significance for Sikhs). A teacher at the school asked the girl to remove it because it contravened the uniform policy. The girl's requests to be exempted from the policy were refused by the school. The Court said it had seen no evidence that the teaching staff appreciated their obligations to fulfil the equality duty.
 The duty had been breached by the school's failure to reconsider the uniform policy in the light of the obligations in the equality duty. The school had also breached the duty by failing to have due regard to its aims in its decision making about the particular girl's wish to wear the Kara once the issue arose.

PUBLIC PROCUREMENT

All public bodies, large and small, local and national, spend significant parts of their budgets on purchasing goods, works and services from external contractors. This gives public bodies real leverage in the market. 
According to the Department for Business Innovation and Skills (BIS) ‘the UK public sector spends around £238bn each year on the procurement of goods, works, and services, which accounts, as a share of total spending, for around a third of overall public sector expenditure.’ ... ‘Although public sector demand is only around 15% of total UK demand, in certain sectors it accounts for a large proportion or majority of demand (e.g. defence, health, transport). Furthermore, even in sectors where the public sector is not necessarily the primary customer, it can still have a significant impact on the activities and behaviours of firms.’

In 2012, BIS announced that it would take a number of steps to improve the approach to public procurement and improve supply chains. If these plans substantially to increase the involvement of SMEs do not pay due regard to existing disparities and inequalities and the requirements of the Equality Duty, there is a real danger that these inequalities will be exacerbated. The experience of Transport for London and the Olympics Delivery Agency demonstrate that supply chains can involve more BME and women led businesses as subcontractors for large public sector investment projects.
If public bodies use their purchasing power to advance equality of opportunity effectively, this could make a significant contribution to achieving the goals of the Government’s Equality Strategy
How does equality fit in?

To meet its equality duty a public body should ensure that when it spends public money it is not supporting unlawful discrimination but is encouraging and supporting the advancement of equality of opportunity, where this is relevant to the contract. The Equality Duty should be taken into account in public procurement in five ways:

a) Planning – how should equality be reflected in the contract, and what should the contract look like? This is an opportunity to consult users or potential users and to review equality outcomes under an existing or previous contract. At this stage the public body will also decide the best way to meet the needs it has identified, for example, the size or length of the contract, so that in some cases contracts will be particularly suited for SMEs (including SMEs led by people from ethnic minorities, women or disabled people).

b) The subject of the contract – what is the public body asking the contractor to do in relation to equality: what equality outcomes is the public body seeking?

Equality will be more relevant in some contracts (for example a contract to provide health services to the public or a section of the public) than others (for example a contract for the supply of sterilised surgical instruments).  Following from the planning stage, a public body can incorporate into the contract specification the equality requirements that need to form part of the subject of the contract; for example:

· to ensure IT equipment to be supplied is suitable for use by disabled people,

· to meet the needs of women and men, including those from different ethnic groups, and of disabled people when providing services such as information services or sports and leisure services.  

c) How the contract is to be performed – conditions to ensure good equality practice by the contractor in carrying out the contract. Every public body with statutory duties to eliminate discrimination and to advance equality will want to use contract conditions to make sure that the contractor does not discriminate unlawfully and that the workforce the contractor uses to carry out works or provide services on the public body’s behalf is recruited and managed in ways that are consistent with the public body’s equality duty. In addition, in some cases the subject of the contract may itself impose equality requirements, for example, the specification for the provision of sexual health counselling services for young people could require the contractor to try to employ both men and women as counsellors.

d) The procurement process – how the public body builds equality into each stage in ways that are compatible with EU rules. Where equality forms part of the subject matter of the contract so that there are explicit equality requirements or equality outcomes in the contract specification, then a public body can use as one of the criteria for contract award how well tenderers are able to meet those requirements or outcomes, provided this is stated in the contract documents. In selecting tenderers, a public body can take account of any findings of discrimination against a contractor by a court or tribunal and, for works or services contracts, their past record on workforce equality or, where relevant, their past record in meeting equality service requirements in previous contracts. 

e) Monitoring and management – ensuring equality requirements are being met by the contractor. To meet its equality duties, a public body will need to monitor how well the contractor is complying with the equality requirements in the specification and contract conditions.   

How could these benefits be achieved?

The main way for public bodies to meet their equality duties and to secure effective employment equality is to include equality requirements in their contracts for works, goods or services, where it is relevant. It is also important to ensure that employees working on public contracts in the private sector do not have second-class employment protection compared with their public sector colleagues. 

Keeping it simple: towards a standard tendering framework

The EDF its report Public Procurement and Equality: steps towards a standard tendering framework
 explored the advantages and challenges of adopting a standard set of equality requirements for use in the tendering process.  We found that some groups of similar public bodies had already developed a standard approach to using equality considerations during the procurement process. This enables those bidding for public contracts to use the same information in the same format to provide evidence in support of their answers on equality.  Such practices reduce the burden on those seeking to tender for work and make it easier for procurement staff to assess the evidence that tenderers submit.  

Each public body is responsible for meeting the equality duty and they are entitled to make their own decisions about how best to do this.  However, this is a complex area where EU and domestic law interact and it is easy for public bodies either to get it wrong or to err on the side of caution and develop unnecessarily detailed paperwork requirements.  In addition, when every public body takes a different approach, those bidding for public sector contracts are faced with a plethora of differing requirements in relation to equality. We believe there is therefore a case for a standard approach that public bodies can use that will:

· offer public bodies some assurance that they are complying with legal requirements and following best practice 

· reduce the burden on private and voluntary sector organisations bidding for public contacts and make it easier for to demonstrate their equality credentials.
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� In this case the Race Equality Duty set out in s.71 of the Race Relations Act 1976 (as amended) was considered as it was prior to the equality duty in s.149 of the Equality Act.


� R. (Watkins-Singh) v. Governors of Aberdare Girls' High School [2008] EWHC 1865 (Admin).


� �HYPERLINK "https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/32264/12-756-strengthening-supply-chains-public-procurement-tunnelling.pdf"�https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/32264/12-756-strengthening-supply-chains-public-procurement-tunnelling.pdf�


� Public Procurement and Equality : steps towards a standard tendering framework, report for the EDF, Nov 2008, Clare Cozens at � HYPERLINK "http://www.edf.org.uk/blog/wp-content/uploads/2008/11/PublicProcurementReport.pdf" �http://www.edf.org.uk/blog/wp-content/uploads/2008/11/PublicProcurementReport.pdf� 
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