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ATL, the education union, is an independent, registered trade union and professional association, representing approximately 160,000 teachers, head teachers, lecturers and support staff in maintained and independent nurseries, schools, sixth form, tertiary and further education colleges in the United Kingdom. AMiE is the trade union and professional association for leaders and managers in colleges and schools, and is a distinct section of ATL. We recognise the link between education policy and members' conditions of service.

ATL exists to help members, as their careers develop, through first rate research, advice, information and legal advice. Our evidence-based policy making enables us to campaign and negotiate locally and nationally.

ATL is affiliated to the Trades Union Congress (TUC), Irish Congress of Trade Unions (ICTU), European Trade Union Committee for Education (ETUCE) and Education International (EI). ATL is not affiliated to any political party and seeks to work constructively with all the main political parties. 
ATL policy

ATL’s education policy is underpinned by the professionalism of teachers. Teachers should be recognised for their knowledge, expertise and judgement, at the level of the individual pupil and in articulating the role of education in promoting social justice. Development of the education system should take place at a local level: the curriculum should be developed in partnership with local stakeholders and assessment should be carried out through local professional networks. Schools should work collaboratively to provide excellent teaching and learning with a broad and balanced curriculum, and to support pupils’ well-being, across a local area. This means that mechanisms must be developed that ensure a proper balance of accountability to national government and the local community, and which supports collaboration rather than competition.

ATL response
1. Introduction 

1.1
ATL represents workers suffering discrimination or harassment, and also works with employers in a range of spheres of education in raising awareness of equality issues in the workplace and in developing policies and practices to prevent discrimination. We believe that the Public Sector Equality Duty (PSED) plays a vital role in underpinning such measures to tackle institutionalised discrimination. In the current economic downturn, the PSED has been even more vital in protecting those who are most excluded and discriminated against in society.

1.2
ATL believes that this review is premature given that compliance with the new duty was not required until 31 January 2012 or in the case of schools, 6 April 2012. 

2. How well understood is the PSED and Guidance? 

2.1
There is limited and varied evidence on how well public authorities, including schools and colleges, understand the PSED. The Equality and Human Rights Commission’s (EHRC) recent assessment of public authorities’ compliance with the specific duty to publish equality information concluded that “only one in two public authorities had met the requirements of the specific duty regulations”. This finding accords with the views of ATL members, that while there are very positive uses of the duty, effective take-up and awareness of it has been mixed. 
2.2
In understanding and addressing this mixed understanding of the PSED, the government should take into account and/or address the following challenges: (i) the newness of the duty; (ii) the weakening of the specific duties, especially losing the focus and instruction around the gender, disability and race duties in schools and colleges; (iii) the refusal of the government to implement a statutory code of conduct; (iv) negative and confusing political messages about equality impact assessments; (v) the general roll back of guidance on the equality duty; and (vi) guidance from the courts; and (vii) cuts in staffing and resources to advance equalities. 
2.3
 Much of the evidence needed to conduct a credible review is yet to emerge. Indeed, in Scotland, the new specific duties only came into effect on 27 May 2012 and public authorities are only required to publish their first set of equality outcomes by 30 April 2013, several weeks after this call for evidence closes. In Wales, public authorities are only expected to set equality objectives by 2 April 2012 and then review them up to four years later. 

2.4
The former race, disability and gender equality duties had sets of specific duties supporting them, which rovided detailed guidance to schools and colleges on the steps they needed to take to ensure they were having due regard to equality. They required authorities to do such things as: equal opportunities monitoring; training managers on the requirements of the duty; developing written equality schemes setting out what actions they intended to take to meet the duty, including their arrangements for assessing the impact of their policies and practices on equality; and consulting women or people from ethnic minority groups and involving disabled people in the development of their equality schemes. 
2.5 Education unions similarly report that consideration of equalities both for pupils and the workforce is very low and fragmented. This is supported by the recent inquiry into inequalities in school exclusions by the Office of the Children’s Commissioner (OCC) which found that just over a third of respondents surveyed were aware of the equality duty.[1] Yet the need for better guidance on the equality duty was requested by 49 per cent of schools responding to EHRC research into the performance of the equality duties within schools.[2] The OCC report also stated “head teachers, teachers and their organisations have consistently informed us that they would welcome further guidance on equality law”.[3]

2.6 
The EHRC report
 The Equalities Duties and Schools: lessons for the future (2011) emphasized that the drivers for fulfilling the previous specific duties were better lives for children but at 24%, the Law was seen as an important driver. 77% of schools were able to see a positive impact in terms of their work on disability, 75% on gender in terms of males (69% in terms of females) and 73% in their work on race.  

2.7
In contrast, the specific duties pertaining to the s.149 duty in the Equality Act 2010 have been significantly weakened. The new duties only place two obligations on public authorities: a need to publish equality information about service users and the workforce if there are over 150 employees, and a need to publish “at least one” equality objective. This weakening of the specific duties provides less guidance to public authorities.
2.8
In contrast, the Scottish and Welsh administrations have used their devolved powers to develop specific duties that are more akin to the more detailed, previous ones. Scottish public authorities have a duty to publish gender pay gap information from April 2013 and every two years after that and they also have a duty to publish a statement on equal pay from April 2013 and every four years after that. The statement must specify the public authority’s policy on equal pay among its employees and the degree of occupational segregation. In Wales, public authorities are directed to consider the need to have an equality objective related to differences in pay between employees with different protected characteristics. They must also set out their arrangements for identifying and gathering information on pay differences and, if they have identified any gender pay differences, and they have not published an equality objective to address the causes of such differences they must publish the reasons for their decision not to have an objective.
2.9
ATL believes that there should be a comparative analysis of public authorities’ equality information and objectives across England, Scotland and Wales to assess whether the Scottish and Welsh approach has resulted in greater activity and equality outcomes among devolved public authorities. If it has, then the current specific duties for English and non-devolved public authorities in Scotland and Wales should be amended to take a similar approach to the devolved nations. This is in line with the review’s stated aim to take a comparative approach.
Refusal to implement a statutory code of practice

2.10
The government has refused to lay before Parliament the EHRC’s code of practice on implementation of the duty. This has deprived public authorities, public service users and employees of detailed and authoritative statutory guidance on what was required to comply with the general duty. As an alternative, the EHRC recently published “Technical Guidance on the Public Sector Equality Duty” on 15 January 2013. This is too late to influence practice that the PSED review might have been able to assess. This downgrading of the code of practice also creates the impression that the equality duty need not be taken as seriously as before. 

2.11
Recommendation: ATL believes that the government should implement that statutory code of practice for implementation of the PSED.

Government undermining of the duty

2.12
Recent statements from government ministers have sent negative and confusing signals to public authorities on how they should assess and monitor equality. Prime Minister David Cameron said to the CBI annual conference last year that: 

"We have smart people in Whitehall who consider equalities issues while they're making the policy. We don't need all this extra tick-box stuff... So I can tell you today, we are calling time on Equality Impact Assessments. You no longer have to do them if these issues have been properly considered.”  
2.13
Communities Secretary Eric Pickles also dismissed equality monitoring as “unnecessary and intrusive” and a waste of taxpayers’ money back in September 2011. 

2.14
In a recent blog for LibDem Voice, BIS and Equality Minister, Jo Swinson seems to imply that the duty has actually held policymakers back from properly considering equality. She states: 


“As Liberal Democrats we don’t think equalities should be about ticking-boxes and regulatory hoops – it’s too important to be relegated to an administrative duty. Advancing LGBT, gender, disability and race equality will only be achieved by putting equalities at the heart of every department.” Just how this would happen was not elaborated upon by the Equalities Minister. 

2.15
In December 2012, following on from David Cameron’s CBI speech, Brandon Lewis, Secretary of State for Local Government, wrote to all leaders and chief executives of local authorities urging them to stop doing monitoring and Equality Impact Assessments (EIAs):   

“Equality Impact Assessments are not and have never been a legal requirement. Indeed, they can be resource intensive and take staff away from planning and delivering important public services.


... Local councils should be able to use their judgment to pay due regard to equality without resorting to time consuming, bureaucratic, tick-box exercises at the end of the decision-making process..” 
2.16
Finally, the Cabinet Office has instructed Whitehall departments to stop conducting EIAs, saying this, “sets an example for the whole of the public sector, which we would like to see follow suit”. 
2.17
These high level pronouncements have been very damaging to the effective implementation of the PSED. Firstly, the government has sent the signal that all EIAs are bad and therefore unnecessary. After all, when done well, they are a key tool in improving equality outcomes and provide a perspective that may not have been understood or considered previously. This rhetoric has also given the public the impression that there is no need for EIAs, that either it is just ‘red tape’ or that we are in a post-equalities society, where equality of opportunity has already been achieved.

2.18
Secondly, there has been no guidance from the government on what should replace EIAs. As a result public authorities are likely to be doing less, not more, to meet the PSED. 
2.19
Nevertheless, trade unions also report that many public authorities are still using EIAs despite heavy discouragement because they believe they are the most effective way to achieve improved equality outcomes and meet the duty.

2.20
Recommendation: ATL supports the use of effective and accurate EIAs as examples of good practice.
Roll-back on national equality standards and supervision

2.21
In schools, a suite of documents developed in conjunction with education unions, employers and other stakeholders entitled Safe to Learn: Embedding Anti-Bullying Work in Schools has been removed by the DfE from its website, as has guidance on strategies for protecting school staff from cyberbullying. In addition, the Ofsted inspection framework has been changed so that inspectors no longer make separate judgments about a school’s work on equality and community cohesion. ATL members have expressed concerns about the perceived downgrading of equalities requirements in schools and in some cases the lack of support for equalities initiatives. 

2.22
The need for better guidance on the equality duty was also something mentioned by 49 per cent of schools responding to the EHRC research into the performance of the equality duties within schools.
2.23
While the government may have weakened the understanding and implementation of the PSED, there has been an increase in guidance from the courts in recent years on what is needed to comply with the general ‘due regard’ duty. Service users and others have cited s.149 or the former equality duties with increasing frequency in judicial review cases challenging public authorities’ decision-making.  
2.24
This case law that has emerged from these challenges has affirmed the importance of the equality duty.

“It is the clear purpose of section 71 [the race duty] to require public bodies to give advance consideration to issues of race discrimination before making any policy decision that may be affected by them. This is a salutary requirement, and this provision must be seen as an integral and important part of mechanisms for ensuring the fulfillment of the aims of anti-discrimination legislation.” 


Arden LJ in Elias v Secretary of State for Defence [2006]

“...inattention to [compliance with the equality duty] is both unlawful and bad government”


Sedley LJ in R (BAPIO) v Secretary of State for the Home Department [2007]

“Although [breach of the equality duty was] here characterised as a procedural defect, it is a defect in following a procedure that is of very substantial, and not merely technical importance”


Buxton LJ in R(C) v Secretary of State for Justice [2009] 

“Even when the context of decision-making is financial resources in a tight budget, that does not excuse compliance with the PSEDs, and there is much to be said for the proposition that even in straitened times the need for clear, well informed decision-making when assessing the impacts on less advantaged members of society is as great, if not greater.”


Blake J in R (Rahman) v Birmingham City Council [2011]

2.25
The case law has also confirmed that to have due regard to equality a public authority needs to: gather sufficient information about the impact on equality; give such information proper consideration at a formative stage of decision-making; and consider whether any negative impact can be eliminated, mitigated or justified. Authorities are also advised to have some kind of audit trail to show the actions that they took to comply with the duty.
2.26
The courts have never held that there is a requirement to complete an EIA or that having one itself is sufficient to show compliance with the duty (especially if it has been completed with a purely ‘tick box’ or ‘form-filling’ mentality). However, the main components of a good quality, substantive EIA process is what the courts have held to be necessary to have due regard to equality. It is therefore harmful to discourage public authorities from conducting EIAs, especially where no alternatives have been proposed.   
2.27
There is also no sign of the courts going too far in the demands and expectations they are placing on public authorities. Recent case law has shown that, while still recognising the fundamental importance of complying with the equality duty, judges have been wary of following a “nit-picking” or “unduly onerous” approach to what is required of a public authority when analysing and considering the impact of their decisions on equality. 

3. What are the costs and benefits of the PSED? 

3.1
ATL members and reps have a mixed experience of EIAs, but maintain that where they are used effectively, they promote good outcomes. The PSED has been used by members to develop policy around homophobic bullying for example or monitoring. Explanation of the PSED often leads to members implementing actions on equality and taking this knowledge back to schools and colleges. 
3.2
Despite a lack of knowledge in some areas, members and reps have pointed out that the existence of the statutory obligation gave them an important lever for challenging schools and colleges both in terms of the classroom and the staffroom. 
Better engagement

3.3
The TUC Equality Duty Toolkit explains that one of the advantages of the equality duty is that it requires public authorities to listen with an open mind to the voices of the most vulnerable and historically disadvantaged at a formative stage of decision-making or policy review. 

3.4
In terms of schools, the specific duties were much more instructive and led to better engagement, with clear examples of what actions could be taken. However, this has to be balanced with the fact that the EA2010 covers a broader range of protected characteristics. 

Other evidence of impact in the public sector 

3.5
Other research shows many examples of where the equality duty or former duties have been complied with and made a positive difference. For example, the EHRC report into the equality duties and schools concluded that “there are clear signs that the duties are having some impact on their actions and pupil outcomes”. 

“What [the duties do] is bring a sense of structure and [say] “Look – we know that you all think that all pupils should have equal access, but have you thought about equality in these terms?” And it’s a set framework by which we were able to then look at: ‘Have we provided appropriate access for our disabled students?’”

Secondary school, South East

“[The formal process informed by the equality duties] has led to a plan, a plan that we can go back to and look at and say, ‘right, what can we do better next time?’ It’s given us a structure to build on.”

Primary school, South East 
3.6
Research across a range of public sector organisations, carried out for the GEO in 2008, on the effectiveness and costs of the former specific duties under the race, disability and gender duties found that:

•
97% of respondents had seen ‘significant’ or ‘some improvements’ in at least one specific outcome (either in relation to service provision, employment or community relations)

•
Over 80% reported that they had seen improvements in the way that their organisations made decisions or allocated resources 

•
Only between 17% and 33% felt that any of the activities required by the equality duties required greater resources than the value they could deliver and over half rated each of the activities as ‘very effective’ or ‘effective’.   

3.7
However some authorities are still taking a ‘tick-box’ approach to compliance rather than properly turning their minds to equality impacts when making decisions or developing policies. For example, a recent EHRC report on the performance of a sample of strategic health authorities and primary care trusts concluded that “the majority of organisations in the sample focused their performance on the equality duties through equality schemes and seemed to adopt a tick box approach. Some of the examples and views from trade union representatives and officers cited above reveal similar experiences too. 

3.8
Finally the EHRC’s recent assessment of public authorities’ compliance with the specific duties to publish equality information found that only 32 per cent of bodies had provided online evidence that they are assessing the impact of their activities on equality.   

4.  What changes, if any, would ensure better equality outcomes (legislative, administrative and/or enforcement changes, for example)? 
Recommendations
4.1
ATL believes that the following need to be addressed, in order to improve the compliance with the duty and to ensure better employment and service delivery outcomes for all in our society: 

i)
The implementation of a statutory code of conduct of implementation of the Public Sector Equality Duty, as well as supporting sector-level guidance; 

ii)
A detailed review of the different specific duties legislation in English and non-devolved authorities compared to their devolved Scottish and Welsh counterparts, with a view to amending the former, if the latter duties are more effective in delivering positive equality outcomes;   

iii)
Political leadership on the need for change to ensure that equality is mainstreamed in our public services, including political support for the key building blocks for that to happen – the collection of good quality information on equality, engagement with those who have been traditionally disadvantaged or under-represented and the need to consider impact on equality at a formative stage of decision-making in a structured and transparent way (i.e. a proper equalities impact assessment);  and

iv)
A properly resourced and independent Equality and Human Rights Commission, willing to use its powers and to work with other regulators and stakeholders to support compliance with the duty and to take action against those who fail to meet it. 
v) 
A strengthening of the equalities framework within schools and colleges, akin to the previous specific duties around gender, race and disability, developed in consultation with education staff and unions.

vi) Widespread dissemination of good practice, based on evidence-based interventions to promote and develop good equalities practice which will create a whole school approach benefiting both staff and students.
Dr Wanda Wyporska
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