The response to the Government’s Review of the Public Sector Equality Duty (PSED) to examine whether it is operating as intended is a joint response with that of the Derbyshire Constabulary. The review focussed upon the following key themes:
How well understood is the PSED and guidance

The PSED consists of the General Duty and the Specific Duties.  Both duties are reasonably well understood within Derbyshire Constabulary as result of a number of measures introduced to raise awareness and ensure compliance.  The Deputy Chief Constable has ownership of the equality portfolio and provides governance as Chair of the Strategic Equality Assurance Board which attended by all the Business Area Leads and a representative from the Police and Crime Commissioner’s office.  The Board has developed and published an Equality and Diversity Strategy which sets out the constabulary’s long standing pledge to fairness and equality, and details how the legal responsibilities will be met and surpassed.  The PSED underpins Derbyshire Constabulary’s Commitment to protect vulnerable people and provide reassurance.

In early 2011 Derbyshire Constabulary Chief Officers choose to use the revised Equality Impact Assessment (EIA) document as the tool to evidence our ‘due regard’ or consideration of equality issues in our decision making process.  Due regard through completion of an EIA has been integrated into core business processes such as policy development and review, organisational restructuring, procurement, design of training, operational orders and event planning.  In the absence of a Statutory Code of Practice, the Chief Officers agreed with the Equality and Human Rights Commission (EHRC) guidance that an EIA would enable the constabulary to meet the PSED as described in the Brown Principles; principles laid down by the courts through case law to test the ‘discharge of relevant statutory equality duties’.  The principles emphasise that equality consideration is built into the decision making checklist and that it occurs prior to, or at the time of, the decision being made.  Also, decision-makers must know their legal equality responsibilities, and where a potential for a differential impact on a protected group is identified, there is rigorous analysis of data.  And finally, there should be a written record, an audit trail, of equality consideration in the decision making.  All senior management teams and key stakeholders were briefed on the PSED and the revised EIA promoted as the tool to evidence our legal duty.

The Equality Unit provides advice and guidance on the EIA process ensuring assessments are relevant and proportionate to the duty.  In line with the government’s push on transparency, where appropriate, completed EIAs are published on the force website, demonstrating consideration of equality in our decision making and improving the confidence of our diverse communities. 

In April 2012 police officers, police staff and special constables were required to complete a mandatory e-learning package on the Equality Act 2010.  Module one focused on prohibited conduct and introduced the responsibilities of staff and officers under the PSED; this had a completion rate of 86%.  Module two was aimed at supervisors and decision makers, and focused on due regard and the new EIA process; this had a completion rate of 90%.  All newly promoted sergeants and inspectors are given a one-hour input on the PSED at their mandatory technical course.
To meet the Specific Duties, the constabulary was required to publish as much relevant information as practical by 31 January 2012.  A two month consultation period followed to give communities the opportunity to scrutinise and digest the information, so that, from an informed perspective, they were able to provide feedback which then influenced what the force Equality Objectives would be for the next four years.  

The Equality Information published was taken from part of the data regularly monitored at divisional and departmental performance reviews.  As such it is integral to driving service improvement especially for those groups who share a protected characteristic.
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The constabulary has been subject to two recent inspections: EHRC Disability Harassment Inquiry and HMIC Stop and Search.  Both areas have significant adverse impact on the different communities and therefore statistics are closely monitored and acted upon.  The inspections considered the use of PSED as the legal framework for accountability.  

As the independent regulator of the PSED the EHRC has provided guidance on how public authorities can meet the requirements of the Equality Act 2010 and the Specific Duties Regulations 2011.  However, guidance is open to interpretation on what compliance ‘looks like’ when delivered and, unlike a Code of Practice; the guidance cannot be used as evidence in legal proceedings brought under the Act.

What are the costs and benefits of the PSED

It is difficult to calculate the costs and benefits of the PSED as the broad purpose of the general equality duty is to integrate consideration of equality into the day-to-day business of public authorities.  The Equality Act 2010 has identified the personal characteristics of groups who have been consistently disadvantaged in society and given these groups a level of protection.  Compliance with the PSED is a legal obligation but it also makes good business sense with ever increasing diverse population. Engagement with diverse communities helps the constabulary provide services to meet the needs of our users and therefore, carry out core functions more efficiently.  

In some quarters the term is used ‘the police are the public and the public are the police’, and most forces strive to have a workforce representative of their communities.  The support provided to under represented staff networks aims to break down barriers and create a more cohesive work environment which improves motivation and productivity.
The force ethos of ‘Getting it right first time’ means making sure we know who are using our services and how we can meet their needs.  Engagement promotes better understanding and fosters good relations which enable feedback on how we provide our service.  Not getting it right first time, or failing to meet individual needs, can lead to dissatisfaction and loss of confidence, or even formal complaint.  The police service has a tradition of policing with consent and the co-operation of local communities.  There is a hidden cost where communities do not have confidence in the police and do not co-operate in supporting the police to maintain order and solve crime.

By truly embedding PSED into our core business and workforce, there should be significant savings of time and resources spent by the Legal, Professional Standards, and Human Resources departments.  However the potential savings from reduction of defending challenges is outweighed by the gains to be made in public confidence from the positive impact of our service provision and delivery.

The Equality Act 2010 and the PSED are the legal drivers for change in society and employment.  They could be seen as an example of social engineering but preferably an example of corporate social responsibility.

How organisations are managing legal risk and ensuring compliance with the PSED
The constabulary is managing the legal risk and ensuring compliance by raising awareness of diversity and providing practical tools and guidance to officers and staff on how to meet our legal duty.  The constabulary does not regard the PSED as a separate bolt on requirement but ensures the legal obligation is met by integrating equality into core business.  This approach is greatly enhanced by the sponsorship of the Chief Officers.

The Strategic Equality Assurance Board (SEAB) provides governance for the constabulary’s obligations under the PSED.  The Board is chaired by the Deputy Chief Constable and advised by the Head of Equality Unit.  In the current climate of austerity and reducing bureaucracy, direction from the Chair on how we comply with the PSED is it has to be reasonable and proportionate.  The board members reflect the core Business Areas and each have developed an action plan for their areas of responsibility which outlines how they will achieve positive outcomes towards the General Duty.  It is a given that all board members will progress work against the Equality Objectives and only exceptions or risks to delivering on the action plan or meeting the PSED, are escalated to the SEAB.  

The main purpose of the Equality Unit is to ensure compliance with the PSED through completion of EIAs, publication of Equality Information and gathering evidence from across the force on their action plans.  The Unit facilitates consultation as part of the EIA process on policies and practices with diverse communities including the Independent Advisory Group, the External Disability Reference Group, and the Staff Networks Forum.  The Unit provides resources and support to the five Staff Support Networks which reflect the under represented groups in our workforce: Black Police Association, Christian Police Association, Disability Police Association, Gay Police Association, Gender Agenda and also the force Chaplains.  The Unit is also the central point of contact in relation to three key diversity
portfolios: Hate Crime, Stop and Search, and Response to Mental Ill Health.  It was a strategic decision to locate these high risk portfolios within the Equality Unit to ensure they are supported by the PSED framework.  

True learning and service improvement will result from meaningful engagement with service users and employees.  The mechanisms for feedback and comment are in place.  Trust and confidence of our communities in the constabulary and in the constabulary as an employer of choice, will be enhanced if we can demonstrate through listening how we have reduced discrimination, harassment and victimisation against people with a protected characteristic, as well as to advance equality of opportunity and foster good relations. 
What changes, if any would ensure better equality outcomes (e.g. legislative, administrative and/or enforcement changes.
The PSED came into effect in April 2011 and the Specific Duties were implemented from January 2012.  The legislation is still relatively new and it is too soon to appreciate or evaluate its impact.

Without a PSED Statutory Code of Practice, public authorities have relied on EHRC guidance to interpret what was required to meet their legal obligations.  When looking to implement change, clarity on the standards required is essential so that any significant deviation from that standard can be corrected.  As the regulator, the EHRC has given reasonable guidance in the circumstances of not being supported to produce a Code of Practice.  As the driver of change, the role of the EHRC is to enhance public authorities’ understanding of the standard of compliance expected, therefore they should act more quickly to assess and more robustly to enforce.  

Publication of Equality Information was compulsory for all public authorities by 31 January 2012.  The EHRC assessed performance of public authorities on this in February to April.  The assessment report was published in December and indicated that just one out of two public authorities were meeting the requirement with 78% partially meeting the requirement.  This assessment should have been available sooner with an indication the consequences for those public authorities who did not meet requirement.  

Public authorities acknowledge working towards the three aims of the General Duty is the ‘right thing to do’, and appreciate the Specific Duties provide the framework to support this work.  However, without evidence of a regulatory consequence by the EHRC for non compliance, added to the fact it has become more difficult for individuals to challenge public authorities through judicial review, there is a danger that the priority for public authorities to comply is reduced as failure to comply becomes a low risk.  With competing demands on time and resources, other priorities may take precedence.

The courts have provided guidance in the form of the Brown Principles derived from limited case law.  Better understanding of PSED will be achieved from more test cases however, this will take significant time.

The changes which would ensure better equality outcomes:

· Wider promotion of the Government’s support for equality and that it is seen as a priority. 
· More published PSED examples of how good practice improves service and adds value to enhance learning 

· Development of a PSED Statutory Code of Practice to provide clearer standards of what is expected by public authorities

· Improved and more focussed regulation by the EHRC

· The outcomes of EHRC assessments published more quickly

· Significant consequences for non compliance

· Robust enforcement of non compliance with clear lessons learned published

