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Foreword
The birth of the first in vitro fertilisation baby in the world at Oldham and District General
Hospital in 1978, the establishment of the Human Fertilisation and Embryology Authority
in 1991, the screening of embryos for serious disease and the introduction of legislation
in 2001 allowing the creation of “cloned” embryos for stem cell derivation are clear
examples of why the United Kingdom has long been regarded as a leader in assisted
reproduction technology and embryo research.
That reputation has been built on legislation and a regulatory system that has struck a
fine balance between allowing developments in treatments, techniques and research whilst
maintaining public confidence. The Human Fertilisation and Embryology Act has, over the
past 16 years, been a model that many countries across the world have looked towards in
determining their own approaches to assisted reproduction and embryo research.
However, time, particularly in this field, does not stand still. Technological advances,
increased potential for research and changes in public perception have taken place since the
introduction of the Act, and more developments can be expected over the forthcoming years.
In order to maintain the United Kingdom’s leading position and ensure that the
legislation is fit for the future, the Government announced in January 2004 a review of the
Human Fertilisation and Embryology Act. In 2005, following an inquiry by the House of
Commons Science and Technology Select Committee into the future of human reproductive
technologies and the law, the Government published a consultation document and, in
December 2006, a White Paper setting out the Government’s proposals for legislation.
This prompted a further inquiry by the Science and Technology Committee on the
specific issue of the creation of human-animal hybrid embryos for research.
The Government also announced, in 2004, as part of the Department of Health’s review
of its arms-length bodies, that the Human Fertilisation and Embryology Authority and the
Human Tissue Authority would be replaced by the Regulatory Authority for Tissue and
Embryos. It was decided that this would be most appropriately achieved by the legislation
that will introduce the proposed changes to the Human Fertilisation and Embryology Act.
We recognise fully that the Human Fertilisation and Embryology Act and regulation in
this field cover a variety of contentious and complex issues, and we do not consider that the
Government has a monopoly on identifying and producing the most effective and necessary
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amendments needed to the Act. We are therefore publishing a draft Bill for pre-legislative
scrutiny by a Parliamentary Committee.
The provisions in the draft Bill are fundamental to future regulation. They include welfare
of the child, embryo screening and selection, sex selection, the definition of human embryos,
sperm and eggs, legal parenthood, embryo research, surrogacy and the constitution and
functions of the Regulatory Authority for Tissue and Embryos.
In order to help scrutiny of the draft Bill, we are publishing it with Explanatory Notes and
a version of how the Human Fertilisation and Embryology Act would look if amended by
the Bill.
We very much welcome the scrutiny process and look forward to receiving the Committee’s
comments and recommendations. Our announcement in 2004 to review the Human
Fertilisation and Embryology Act was widely supported, as has been our decision to publish
the Bill in draft. Our aim is that this will lead subsequently to a Bill introduced in Parliament
which has been thoroughly tested and would be conducive to informed and pertinent debate.
This, in turn, would help ensure an updated Human Fertilisation and Embryology Act and
regulatory system that are well-placed to continue to provide clarity and assurance to
patients, treatment providers, researchers and the public for years to come.

Caroline Flint MP
Minister of State for Public Health
May 2007
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Introduction
1.1

This document presents a draft of the Human Tissue and Embryos Bill and supporting
documents. The draft Bill follows an extensive review of the Human Fertilisation and
Embryology Act 1990 (“the 1990 Act”) and establishes a new regulatory body, the
Regulatory Authority for Tissue and Embryos (RATE) taking up the functions of the
Human Fertilisation and Embryology Authority (HFEA) and the Human Tissue
Authority (HTA).

Review of the 1990 Act
1.2

1.3

The 1990 Act was developed, and the HFEA established, following a Committee of
Inquiry chaired by Dame (now Baroness) Warnock. The Government recognise that the
1990 Act has worked well and has allowed developments in this area of medicine and
research to progress. However, the Government decided a review was timely and
desirable in light of:

•

new procedures and technologies in assisted reproduction

•

possible changes in public perceptions and attitudes on complex ethical issues

•

the need to ensure the continued effectiveness of regulation, to reduce uncertainty
and the scope for legal challenges.

Following a public consultation on the review of the 1990 Act,1 the Government
produced a White Paper,2 in December 2006. The White Paper set out the policy
proposals for revised legislation. The Government’s principal aims for the revisions
proposed in the White Paper and implemented by the draft Bill are:

•

to ensure that legitimate medical and scientific applications of human
reproductive technologies can continue to flourish

•

to promote public confidence in the development and use of human reproductive
technologies through efficient regulatory controls applicable to them

•

to secure that regulatory controls accord with better regulation principles and
encourage best regulatory practice.

1 Review of the Human Fertilisation and Embryology Act – A Public Consultation. Department
of Health, 2005
2 Review of the Human Fertilisation and Embryology Act – Proposals for revised legislation
(including establishment of the Regulatory Authority for Tissue and Embryos) December 2006
(Cm 6989)
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1.4

The Government is committed to establishing RATE as part of its wider review of
arms-length bodies.

Publication of the draft Bill
1.5

The Government is committed to publishing more Bills in draft. Accordingly, this
draft Bill, has been published for the purpose of pre-legislative scrutiny by a
Parliamentary Committee. Following this consideration, the Bill may be amended
before the full Parliamentary process and consideration continues.

Documents within this paper
1.6

In addition to the draft Bill, other supporting documents are included in this paper.
The purpose of these additional documents is to assist the reader in understanding the
impact of the Bill and how it amends existing legislation. This document contains:

•

the draft Bill

•

the explanatory notes

•

a Regulatory Impact Assessment (RIA)

•

a version of the 1990 Act as it would appear if amended by the draft Bill and the
EU Tissue Directive – see below.

The draft Human Tissue and Embryos Bill
1.7

The Bill consists of four parts and eight schedules. For detailed descriptions of the
clauses in the Bill, please refer to the explanatory notes that accompany the Bill in this
document. Briefly, the first Part of the Bill contains clauses relating to the establishment
of RATE. Part 2 contains amendments to the 1990 Act. Part 3 contains clauses relating
to parenthood where assisted reproduction has been used and Part 4 contains general
and miscellaneous clauses.

The European Union Tissue Directive
1.8

The draft Bill amends the 1990 Act as amended by the requirement of the EU Tissue
Directive.3 Regulations transposing the Directive into the Act, the Human Fertilisation
and Embryology (Quality and Safety) Regulations 2007, were laid before Parliament in
April and are due to come into force in June. RATE will be the single competent
Authority under the Directive.

3 EU 2004/23/EC
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The Human Fertilisation and Embryology Act if amended
1.9

In order to assist the reader and clarify the consequences of the Bill on the 1990 Act,
a version of the 1990 Act as amended by both the regulations transposing the EU
Tissue Directive and the draft Human Tissue and Embryos Bill has been produced.
This shows what the 1990 Act would look like with these changes included. To
demonstrate the origin of each of the amendments, they have been colour coded.
Text that is added as a result of the EU Tissue Directive is green, amendments
resulting from the draft Bill are in blue. This amended Act has been produced by
the Department of Health. It is not an official legal document. It is intended to help
the reader understand the changes proposed by the draft Bill and the changes made
as a result of the EU Tissue Directive.

Inter-species embryos (hybrids and chimeras)
1.10

In the White Paper2 setting out the proposals for revised legislation published prior to
this draft Bill, the Government stated that the Bill would clarify the extent to which
regulation would apply to embryos containing both human and animal material. The
White Paper also proposed that the creation of hybrid and chimera embryos in vitro
should not be permitted but that there should be a regulation-making power allowing
exceptions to the prohibition. The Bill as currently drafted reflects this position
(clause 17(2)).

1.11

Following the publication of the White Paper, the House of Commons Science and
Technology Committee conducted an inquiry into the proposals around hybrids and
chimeras. The report of the Committee4 concluded that the creation of hybrid and
chimera embryos is necessary for research.

1.12

Having regard to the scientific evidence produced during the Committee’s inquiry,
and that the recommendations are the consensus view of a Parliamentary Committee,
we intend to accept the principle that legislation should provide for the following
inter-species entities (hybrids and chimeras) listed in clause 17(2) of the draft Bill to
be created for research purposes subject to the usual requirements for embryo research
in the 1990 Act (i.e. that the research is necessary or desirable):

•

cytoplasmic hybrid (cybrid) – an embryo created by replacing the nucleus of an
animal egg or a cell derived from an animal embryo with a human cell or the
nucleus of a human cell)

4 House of Commons Science and Technology Committee – Government proposals for the
regulation of hybrid and chimera embryos. Fifth Report of Session 2006-07. April 2007
(HC 272-I)
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•

human transgenic embryos – a human embryo that has been altered by the
introduction of any sequence of nuclear or mitochondrial DNA of an animal

•

human-animal chimera – a human embryo that has been altered by the
introduction of one or more animal cells.

1.13

This list includes the cytoplasmic hybrids that the Committee particularly wants to
see allowed, and for which the HFEA has received two licence applications, but does
not include ‘true’ hybrids created from mixing human and animal gametes5. In order
to prevent regulation by two bodies, provision is made in the Bill (clause 17(2)) to
exclude those inter-species embryos that are within the remit of the Home Office
under the Animal (Scientific Procedures) Act 1986 (for further details see the
explanatory notes).

1.14

We consider it important that we have the views of the pre-legislative scrutiny
committee on this revised proposal. We will therefore ask the committee specifically
to consider it, including, if they agree with it, whether it should be effected by a
change to the draft clause in the Bill or through regulations.

Contact for enquiries
Department of Health
Human Tissue and Embryos Bill team
Room 609, Wellington House
133-155 Waterloo Road
London, SE1 8UG
0207 972 1252
review-hfe-act@dh.gsi.gov.uk

5 Other than as currently permitted for the purpose of testing the fertility or normality of human
sperm.
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SURPRWH LQ UHODWLRQ WR DFWLYLWLHV ZLWKLQ WKH UHPLW RI WKH $XWKRULW\
XQGHUWKH$FWFRPSOLDQFHZLWKu
L UHTXLUHPHQWVLPSRVHGE\RUXQGHU3DUWRURIWKDW$FWDQG
LL FRGHVRISUDFWLFHXQGHUWKDW$FWDQG
SURPRWHLQUHODWLRQWRDFWLYLWLHVIDOOLQJZLWKLQSDUDJUDSK F RU G RI
VXEVHFWLRQ   FRPSOLDQFH ZLWK WKH UHJXODWLRQV PHQWLRQHG LQ WKDW
SDUDJUDSK







7KH $XWKRULW\ LV WR SHUIRUP VXFK RWKHU IXQFWLRQV DV PD\ EH VSHFLILHG LQ
UHJXODWLRQVPDGHE\WKH6HFUHWDU\RI6WDWH



7KH$XWKRULW\PD\LILWWKLQNVILWFKDUJHIRUDQ\DGYLFHRUDVVLVWDQFHSURYLGHG
XQGHUVXEVHFWLRQ  I RUIRUWKHSURYLVLRQRILQIRUPDWLRQ





,QWKLVVHFWLRQu
D DQ\ UHIHUHQFH WR DFWLYLWLHV JRYHUQHG E\ WKH  $FW LV WR EH UHDG LQ
DFFRUGDQFHZLWKVHFWLRQ  RIWKDW$FWDQG
E DQ\UHIHUHQFHWRDFWLYLWLHVZLWKLQWKHUHPLWRIWKH$XWKRULW\XQGHUWKH
$FWLVWREHUHDGLQDFFRUGDQFHZLWKVHFWLRQRIWKDW$FW





$JHQF\DUUDQJHPHQWVDQGSURYLVLRQRIVHUYLFHV


$UUDQJHPHQWV PD\ EH PDGH EHWZHHQ WKH $XWKRULW\ DQG D JRYHUQPHQW
GHSDUWPHQW D SXEOLF DXWKRULW\ RU WKH KROGHU RI D SXEOLF RIILFH qWKH RWKHU
DXWKRULW\r IRUu
D DQ\IXQFWLRQVRIWKH$XWKRULW\WREHH[HUFLVHGE\RUE\PHPEHUVRIWKH
VWDIIRIWKHRWKHUDXWKRULW\RU
E WKHSURYLVLRQE\WKHRWKHUDXWKRULW\RIDGPLQLVWUDWLYHSURIHVVLRQDORU
WHFKQLFDOVHUYLFHVWRWKH$XWKRULW\



$UUDQJHPHQWV XQGHU VXEVHFWLRQ  D  GR QRW DIIHFW UHVSRQVLELOLW\ IRU WKH
FDUU\LQJRXWRIWKH$XWKRULW\pVIXQFWLRQV



6XEVHFWLRQ  D  GRHV QRW DSSO\ WR DQ\ IXQFWLRQ RI PDNLQJ VXERUGLQDWH
OHJLVODWLRQ







&RQWUDFWLQJRXWRIIXQFWLRQVRI$XWKRULW\


7KLVVHFWLRQDSSOLHVWRDQ\IXQFWLRQRIWKH$XWKRULW\RWKHUWKDQu
D DQ\IXQFWLRQZKLFKE\YLUWXHRIDQ\HQDFWPHQWPD\EHH[HUFLVHGRQO\
E\PHPEHUVRIWKH$XWKRULW\
E DIXQFWLRQH[FOXGHGIURPWKLVVHFWLRQE\VXEVHFWLRQ  RU
F DIXQFWLRQH[FOXGHGIURPWKLVVHFWLRQE\WKH6HFUHWDU\RI6WDWHE\RUGHU



$IXQFWLRQLVH[FOXGHGIURPWKLVVHFWLRQLIu
D LWUHODWHVWRWKHJUDQWUHYRFDWLRQRUYDULDWLRQRIu
L DQ\OLFHQFHRU
LL DQ DXWKRULVDWLRQ XQGHU %ORRG 6DIHW\ DQG 4XDOLW\ 5HJXODWLRQV
 6, 







3

+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu7KH5HJXODWRU\$XWKRULW\IRU7LVVXHDQG(PEU\RV

E
F


7KH $XWKRULW\ PD\ PDNH DUUDQJHPHQWV ZLWK DQ\ SHUVRQ qWKH DXWKRULVHG
SHUVRQr IRUWKHH[HUFLVHE\WKDWSHUVRQRUE\WKHHPSOR\HHVRIWKDWSHUVRQRI
DQ\IXQFWLRQRIWKH$XWKRULW\WRZKLFKWKLVVHFWLRQDSSOLHV



$Q\DUUDQJHPHQWVPDGHE\WKH$XWKRULW\XQGHUWKLVVHFWLRQu
D PD\EHUHYRNHGDWDQ\WLPHE\WKH$XWKRULW\DQG
E GRQRWSUHYHQWWKH$XWKRULW\IURPH[HUFLVLQJDQ\IXQFWLRQWRZKLFKWKH
DUUDQJHPHQWVUHODWH



6XEMHFWWRVXEVHFWLRQ  DQ\WKLQJGRQHRURPLWWHGWREHGRQHE\RULQUHODWLRQ
WRWKHDXWKRULVHGSHUVRQ RUDQHPSOR\HHRIWKHDXWKRULVHGSHUVRQ LQRULQ
FRQQHFWLRQZLWKWKHH[HUFLVHRUSXUSRUWHGH[HUFLVHRIDQ\IXQFWLRQWRZKLFK
WKHDUUDQJHPHQWVUHODWHLVWREHWUHDWHGIRUDOOSXUSRVHVDVGRQHRURPLWWHGWR
EHGRQHE\RULQUHODWLRQWRWKH$XWKRULW\











6XEVHFWLRQ  GRHVQRWDSSO\u
D IRU WKH SXUSRVHV RI VR PXFK RI DQ\ FRQWUDFW EHWZHHQ WKH DXWKRULVHG
SHUVRQDQGWKH$XWKRULW\DVUHODWHVWRWKHH[HUFLVHRIWKHIXQFWLRQRU
E IRU WKH SXUSRVHV RI DQ\ FULPLQDO SURFHHGLQJV EURXJKW LQ UHVSHFW RI
DQ\WKLQJGRQHRURPLWWHGWREHGRQHE\WKHDXWKRULVHGSHUVRQ RUDQ\
HPSOR\HHRIWKHDXWKRULVHGSHUVRQ 
6HFWLRQ $   RI WKH  $FW ZKLFK UHODWHV WR WKH NHHSLQJ RI HPEU\RV RU
JDPHWHV DSSOLHVLQUHODWLRQWRWKHDXWKRULVHGSHUVRQRUDQ\HPSOR\HHRIWKH
DXWKRULVHGSHUVRQZKHQH[HUFLVLQJIXQFWLRQVRIWKH$XWKRULW\DVLWDSSOLHVLQ
UHODWLRQWRDQ\PHPEHURUHPSOR\HHRIWKH$XWKRULW\H[HUFLVLQJIXQFWLRQVDV
PHPEHURUHPSOR\HH







'LVFORVXUHRILQIRUPDWLRQZKHUHIXQFWLRQVRI$XWKRULW\H[HUFLVHGE\RWKHUV






7KLVVHFWLRQDSSOLHVWRu
D WKH$XWKRULW\
E DQ\ SXEOLF DXWKRULW\ RU RWKHU SHUVRQ H[HUFLVLQJ IXQFWLRQV RI WKH
$XWKRULW\E\YLUWXHRIVHFWLRQRUSURYLGLQJVHUYLFHVWRWKH$XWKRULW\
E\YLUWXHRIWKDWVHFWLRQ
F DQ\PHPEHURIVWDIIRIDQ\SHUVRQIDOOLQJZLWKLQSDUDJUDSK E 
G DQ\SHUVRQH[HUFLVLQJIXQFWLRQVRIWKH$XWKRULW\E\YLUWXHRIVHFWLRQ
RU
H DQHPSOR\HHRIDQ\SHUVRQIDOOLQJZLWKLQSDUDJUDSK G 
1RREOLJDWLRQRIFRQILGHQFH LVWR SUHYHQWWKHGLVFORVXUHRILQIRUPDWLRQE\ D
SHUVRQWRZKRPWKLVVHFWLRQDSSOLHVWRDQRWKHUVXFKSHUVRQLIWKHGLVFORVXUHLV
QHFHVVDU\RUH[SHGLHQWIRUWKHSXUSRVHVRIWKHH[HUFLVHRIDQ\IXQFWLRQRIWKH
$XWKRULW\
3RZHURI$XWKRULW\WRDVVLVWRWKHUSXEOLFDXWKRULWLHV



4

LWLVDSRZHURUULJKWRIHQWU\VHDUFKRUVHL]XUHLQWRRURIDQ\SURSHUW\
RU
LWLVDIXQFWLRQRIPDNLQJVXERUGLQDWHOHJLVODWLRQ

7KH$XWKRULW\PD\LILWWKLQNVLWDSSURSULDWHWRGRVRSURYLGHDVVLVWDQFHWRDQ\
RWKHUSXEOLFDXWKRULW\LQWKH8QLWHG.LQJGRPIRUWKHSXUSRVHRIWKHH[HUFLVH
E\WKDWDXWKRULW\RILWVIXQFWLRQV









+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu7KH5HJXODWRU\$XWKRULW\IRU7LVVXHDQG(PEU\RV





$VVLVWDQFHSURYLGHGE\WKH$XWKRULW\XQGHUWKLVVHFWLRQPD\EHSURYLGHGRQ
VXFKWHUPVLQFOXGLQJWHUPVDVWRSD\PHQWDVLWWKLQNVILW
3URYLVLRQRIDVVLVWDQFHWRERGLHVRXWVLGHWKH8QLWHG.LQJGRP



7KH $XWKRULW\ PD\ SURYLGH DVVLVWDQFH WR DQ\ DXWKRULW\ LQ DQ\ FRXQWU\ RU
WHUULWRU\RXWVLGHWKH8QLWHG.LQJGRPLILWDSSHDUVWRWKH$XWKRULW\WKDWWKDW
DXWKRULW\H[HUFLVHVIXQFWLRQVVLPLODUWRDQ\RIWKRVHRIWKH$XWKRULW\



$VVLVWDQFHSURYLGHGE\WKH$XWKRULW\XQGHUWKLVVHFWLRQPD\EHSURYLGHGRQ
VXFKWHUPVLQFOXGLQJWHUPVDVWRSD\PHQWDVLWWKLQNVILW





$QQXDOUHSRUWV


7KH$XWKRULW\PXVWSUHSDUHu
D DUHSRUWIRUWKHLQLWLDOSHULRGDQG
E DUHSRUWIRUHDFKVXFFHVVLYHSHULRGRIPRQWKVHQGLQJZLWK0DUFK



,QVXEVHFWLRQ  D qWKHLQLWLDOSHULRGrPHDQVWKHSHULRGEHJLQQLQJZLWKWKH
HVWDEOLVKPHQWRIWKH$XWKRULW\DQGHQGLQJZLWKWKHQH[W0DUFKH[FHSWWKDW
LIWKH$XWKRULW\LVHVWDEOLVKHGRQDGDWHIDOOLQJZLWKLQWKHILUVWWKUHHPRQWKVRI
DFDOHQGDU\HDULWPHDQVWKHSHULRGEHJLQQLQJZLWKWKHHVWDEOLVKPHQWRIWKH
$XWKRULW\DQGHQGLQJZLWK0DUFKLQWKHQH[WFDOHQGDU\HDU





$ UHSRUW SUHSDUHG XQGHU WKLV VHFWLRQ IRU DQ\ SHULRG PXVW GHDO ZLWK WKH
DFWLYLWLHV RI WKH $XWKRULW\ LQ WKH SHULRG DQG WKH DFWLYLWLHV WKH $XWKRULW\
SURSRVHVWRXQGHUWDNHLQWKHVXFFHHGLQJSHULRGRIPRQWKV
7KH$XWKRULW\PXVWVHQGHDFKUHSRUWXQGHUWKLVVHFWLRQu
D WRWKH6HFUHWDU\RI6WDWH
E WRWKH:HOVK0LQLVWHUV
F WRWKH6FRWWLVK0LQLVWHUVDQG
G WRWKHUHOHYDQW1RUWKHUQ,UHODQGGHSDUWPHQW
DVVRRQDVSUDFWLFDEOHDIWHUWKHHQGRIWKHSHULRGIRUZKLFKLWLVSUHSDUHG



7KH6HFUHWDU\RI6WDWHPXVWOD\EHIRUHHDFK+RXVHRI3DUOLDPHQWDFRS\RIHDFK
UHSRUWUHFHLYHGE\WKH6HFUHWDU\RI6WDWHXQGHUWKLVVHFWLRQ



7KH:HOVK0LQLVWHUVPXVWOD\EHIRUHWKH1DWLRQDO$VVHPEO\IRU:DOHVDFRS\
RIHDFKUHSRUWUHFHLYHGE\WKHPXQGHUWKLVVHFWLRQ



7KH6FRWWLVK0LQLVWHUVPXVWOD\EHIRUHWKH6FRWWLVK3DUOLDPHQWDFRS\RIHDFK
UHSRUWUHFHLYHGE\WKHPXQGHUWKLVVHFWLRQ



7KH UHOHYDQW 1RUWKHUQ ,UHODQG GHSDUWPHQW PXVW OD\ EHIRUH WKH 1RUWKHUQ
,UHODQG$VVHPEO\DFRS\RIHDFKUHSRUWUHFHLYHGE\LWXQGHUWKLVVHFWLRQ



'XWLHVLQUHODWLRQWRFDUU\LQJRXWRIIXQFWLRQV


7KH $XWKRULW\ PXVW FDUU\ RXW LWV IXQFWLRQV HIIHFWLYHO\ HIILFLHQWO\ DQG
HFRQRPLFDOO\



,QFDUU\LQJRXWLWVIXQFWLRQVWKH$XWKRULW\PXVWVRIDUDVUHOHYDQWKDYHUHJDUG
WR WKH SULQFLSOHV RI EHVW UHJXODWRU\ SUDFWLFH LQFOXGLQJ WKH SULQFLSOHV XQGHU
ZKLFKUHJXODWRU\DFWLYLWLHVVKRXOGEHWUDQVSDUHQWDFFRXQWDEOHSURSRUWLRQDWH
FRQVLVWHQWDQGWDUJHWHGRQO\DWFDVHVLQZKLFKDFWLRQLVQHHGHG 
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7UDQVIHURISURSHUW\ULJKWVDQGOLDELOLWLHVIURP+)($DQG+7$
2QWKHFRPLQJLQWRIRUFHRIVHFWLRQ  WKHSURSHUW\ULJKWVDQGOLDELOLWLHVRI
WKH +XPDQ )HUWLOLVDWLRQ DQG (PEU\RORJ\ $XWKRULW\ DQG WKH +XPDQ 7LVVXH
$XWKRULW\EHFRPHWKHSURSHUW\ULJKWVDQGOLDELOLWLHVRIWKH$XWKRULW\



7UDQVIHURISURSHUW\ULJKWVDQGOLDELOLWLHVIURP6HFUHWDU\RI6WDWH






7KH6HFUHWDU\RI6WDWHPD\PDNHRQHRUPRUHVFKHPHV qWUDQVIHUVFKHPHVr IRU
WKH WUDQVIHU WR WKH $XWKRULW\ RI VXFK SURSHUW\ ULJKWV DQG OLDELOLWLHV RI WKH
6HFUHWDU\ RI 6WDWH DV DSSHDU WR WKH 6HFUHWDU\ RI 6WDWH DSSURSULDWH WR EH
WUDQVIHUUHGKDYLQJUHJDUGWRWKHIXQFWLRQVFRQIHUUHGRQWKH$XWKRULW\u
D E\SURYLVLRQPDGHE\RUXQGHUWKLV$FWRU
E E\ SURYLVLRQ PDGH XQGHU VHFWLRQ    RI WKH (XURSHDQ &RPPXQLWLHV
$FW F  
$WUDQVIHUVFKHPHu
D PD\ SURYLGH IRU WKH WUDQVIHU RI SURSHUW\ ULJKWV DQG OLDELOLWLHV WKDW
ZRXOGQRWRWKHUZLVHEHFDSDEOHRIEHLQJWUDQVIHUUHGRUDVVLJQHG
E PD\GHILQHSURSHUW\ULJKWVDQGOLDELOLWLHVE\VSHFLI\LQJRUGHVFULELQJ
WKHP RU E\ UHIHUULQJ WR DOO RI WKH SURSHUW\ ULJKWV DQG OLDELOLWLHV
FRPSULVHG LQ D VSHFLILHG SDUW RI WKH XQGHUWDNLQJ RI WKH 6HFUHWDU\ RI
6WDWH RUSDUWO\LQRQHZD\DQGSDUWO\LQWKHRWKHU 
F PD\SURYLGHIRUWKHFUHDWLRQu
L LQ IDYRXU RI WKH 6HFUHWDU\ RI 6WDWH RU RI WKH $XWKRULW\ RI
LQWHUHVWVLQRUULJKWVRYHUSURSHUW\WREHWUDQVIHUUHGRUDVWKH
FDVHPD\EHUHWDLQHGE\WKH6HFUHWDU\RI6WDWHRU
LL RI QHZ ULJKWV DQG OLDELOLWLHV DV EHWZHHQ WKH 6HFUHWDU\ RI 6WDWH
DQGWKH$XWKRULW\
G PD\UHTXLUHWKH6HFUHWDU\RI6WDWHRUWKH$XWKRULW\WRWDNHDQ\VWHSV
QHFHVVDU\WRVHFXUHWKDWWKHWUDQVIHURIDQ\IRUHLJQSURSHUW\ULJKWVRU
OLDELOLWLHVLVHIIHFWLYHXQGHUWKHUHOHYDQWIRUHLJQODZDQG
H PD\PDNHVXFKLQFLGHQWDOVXSSOHPHQWDODQGFRQVHTXHQWLDOSURYLVLRQ
DVWKH6HFUHWDU\RI6WDWHFRQVLGHUVDSSURSULDWH



2QWKHGDWHDSSRLQWHGE\DWUDQVIHUVFKHPHWKHSURSHUW\ULJKWVDQGOLDELOLWLHV
ZKLFK DUH WKH VXEMHFW RI WKH VFKHPH EHFRPH E\ YLUWXH RI WKLV VXEVHFWLRQ
SURSHUW\ULJKWVDQGOLDELOLWLHVRIWKH$XWKRULW\ DQGDQ\RWKHUSURYLVLRQVRIWKH
VFKHPHWDNHHIIHFW 



7KH6HFUHWDU\RI6WDWHPD\DWDQ\WLPHEHIRUHWKHGDWHDSSRLQWHGE\DWUDQVIHU
VFKHPHPRGLI\WKHVFKHPH













,QWHUSUHWDWLRQRI3DUW
,QWKLV3DUWu
qUHJXODWHGDFWLYLW\rLVWREHUHDGLQDFFRUGDQFHZLWKVHFWLRQ  
qWKH UHOHYDQW 1RUWKHUQ ,UHODQG GHSDUWPHQWr PHDQV WKH 'HSDUWPHQW RI
+HDOWK6RFLDO6HUYLFHVDQG3XEOLF6DIHW\
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3$57
$0(1'0(1762)+80$1)(57,/,6$7,21$1'(0%5<2/2*<$&7


0HDQLQJRIqHPEU\RrDQGqJDPHWHr


6HFWLRQ  RI WKH  $FW PHDQLQJ RI qHPEU\Rr qJDPHWHr DQG DVVRFLDWHG
H[SUHVVLRQV LVDPHQGHGDVIROORZV



)RUVXEVHFWLRQ  VXEVWLWXWHu
q





,QVXEVHFWLRQ  IRUSDUDJUDSK D VXEVWLWXWHu
q D UHIHUHQFHVWRHPEU\RVWKHFUHDWLRQRIZKLFKZDVEURXJKWDERXW
LQYLWUR LQWKHLUDSSOLFDWLRQWRWKRVHZKHUHIHUWLOLVDWLRQRUDQ\
RWKHUSURFHVVE\ZKLFKDQHPEU\RLVFUHDWHGLVFRPSOHWH DUHWR
WKRVH ZKHUH IHUWLOLVDWLRQ RU DQ\ RWKHU SURFHVV E\ ZKLFK WKH
HPEU\RZDVFUHDWHGEHJDQRXWVLGHWKHKXPDQERG\ZKHWKHURU
QRWLWZDVFRPSOHWHGWKHUHDQGr
,QWKLV$FW H[FHSWLQVHFWLRQ$ u
D UHIHUHQFHVWRHJJVDUHWROLYHKXPDQHJJVLQFOXGLQJFHOOVRIWKH
IHPDOH JHUP OLQH DW DQ\ VWDJH RI PDWXULW\ EXW H[FHSW LQ
VXEVHFWLRQ  E QRWLQFOXGLQJHJJVWKDWDUHLQWKHSURFHVVRI
IHUWLOLVDWLRQ RU DUH XQGHUJRLQJ DQ\ RWKHU SURFHVV FDSDEOH RI
UHVXOWLQJLQDQHPEU\R
E UHIHUHQFHVWRVSHUPDUHWROLYHKXPDQVSHUPLQFOXGLQJFHOOVRI
WKHPDOHJHUPOLQHDWDQ\VWDJHRIPDWXULW\DQG
F UHIHUHQFHVWRJDPHWHVDUHWREHUHDGDFFRUGLQJO\r









$IWHUVXEVHFWLRQ  LQVHUWu
q





)RUVXEVHFWLRQ  VXEVWLWXWHu
q



,QWKLV$FW H[FHSWLQVHFWLRQ$ u
D HPEU\RPHDQVDOLYHKXPDQHPEU\RDQGGRHVQRWLQFOXGHDQ
LQWHUVSHFLHVHPEU\R DVGHILQHGE\VHFWLRQ$  DQG
E UHIHUHQFHVWRDQHPEU\RLQFOXGHDQHJJWKDWLVLQWKHSURFHVVRI
IHUWLOLVDWLRQ RU LV XQGHUJRLQJ DQ\ RWKHU SURFHVV FDSDEOH RI
UHVXOWLQJLQDQHPEU\Rr



,ILWDSSHDUVWRWKH6HFUHWDU\RI6WDWHQHFHVVDU\RUGHVLUDEOHWRGRVRLQ
WKH OLJKW RI GHYHORSPHQWV LQ VFLHQFH RU PHGLFLQH UHJXODWLRQV PD\
SURYLGH WKDW LQ WKLV $FW H[FHSW LQ VHFWLRQ $  qHPEU\Rr qHJJVr
qVSHUPr RU qJDPHWHVr LQFOXGHV WKLQJV VSHFLILHG LQ WKH UHJXODWLRQV
ZKLFKZRXOGQRWRWKHUZLVHIDOOZLWKLQWKHGHILQLWLRQ
5HJXODWLRQVPDGHE\YLUWXHRIVXEVHFWLRQ  u
D PD\ QRW SURYLGH IRU DQ\WKLQJ FRQWDLQLQJ DQ\ QXFOHDU RU
PLWRFKRQGULDO '1$ WKDW LV QRW KXPDQ WR EH WUHDWHG DV DQ
HPEU\RRUDVHJJVVSHUPRUJDPHWHVEXW
E PD\PDNHDQ\DPHQGPHQWRIVHFWLRQ$  RU  WKDWDSSHDUV
WRWKH6HFUHWDU\RI6WDWHWREHDSSURSULDWHLQFRQVHTXHQFHRIWKH
SURYLVLRQIDOOLQJZLWKLQVXEVHFWLRQ  r
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0HDQLQJRIqQXFOHXVrHWF
,QVHFWLRQRIWKH$FW RWKHUWHUPV DIWHUWKHGHILQLWLRQRIqQRQPHGLFDO
IHUWLOLW\VHUYLFHVrLQVHUWu
q qQXFOHXVr LQ UHODWLRQ WR DQ HPEU\R LQFOXGHV SURQXFOHXV DQG
DFFRUGLQJO\qQXFOHDU'1$rLQUHODWLRQWRDQHPEU\RLQFOXGHV
'1$LQWKHSURQXFOHXVRIWKHHPEU\Rr





3URKLELWLRQVLQFRQQHFWLRQZLWKHPEU\RV


6HFWLRQRIWKH$FW SURKLELWLRQVLQFRQQHFWLRQZLWKHPEU\RV LVDPHQGHG
DVIROORZV



)RUVXEVHFWLRQ  VXEVWLWXWHu
q



1RSHUVRQVKDOOSODFHLQDZRPDQu
D DQHPEU\RRWKHUWKDQDSHUPLWWHGHPEU\R DVGHILQHGE\VHFWLRQ
=$ RU
E DQ\JDPHWHVRWKHUWKDQSHUPLWWHGHJJVRUSHUPLWWHGVSHUP DV
VRGHILQHG r



,QVXEVHFWLRQ  u
D DWWKHHQGRISDUDJUDSK E LQVHUWqRUrDQG
E RPLWSDUDJUDSK G DQGWKHqRUrLPPHGLDWHO\EHIRUHLW



,QVXEVHFWLRQ  IRUqWKHGD\ZKHQWKHJDPHWHVDUHPL[HGrVXEVWLWXWHqWKHGD\
RQZKLFKWKHSURFHVVRIFUHDWLQJWKHHPEU\REHJDQr



$IWHUVHFWLRQLQVHUWu





q=$ 3HUPLWWHGHJJVSHUPLWWHGVSHUPDQGSHUPLWWHGHPEU\RV


7KLVVHFWLRQKDVHIIHFWIRUWKHLQWHUSUHWDWLRQRIVHFWLRQ  



$SHUPLWWHGHJJLVRQHu
D ZKLFKKDVEHHQSURGXFHGE\RUH[WUDFWHGIURPWKHRYDULHVRID
ZRPDQDQG
E ZKRVHQXFOHDURUPLWRFKRQGULDO'1$KDVQRWEHHQDOWHUHG



3HUPLWWHGVSHUPDUHVSHUPu
D ZKLFKKDYHEHHQSURGXFHGE\RUH[WUDFWHGIURPWKHWHVWHVRID
PDQDQG
E ZKRVHQXFOHDURUPLWRFKRQGULDO'1$KDVQRWEHHQDOWHUHG
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$QHPEU\RLVDSHUPLWWHGHPEU\RLIu
D LW KDV EHHQ FUHDWHG E\ WKH IHUWLOLVDWLRQ RI D SHUPLWWHG HJJ E\
SHUPLWWHGVSHUPDQG
E QRQXFOHDURUPLWRFKRQGULDO'1$RIDQ\FHOORIWKHHPEU\RKDV
EHHQDOWHUHG
5HJXODWLRQVPD\SURYLGHWKDWu
D DQHJJFDQEHDSHUPLWWHGHJJRU
E DQHPEU\RFDQEHDSHUPLWWHGHPEU\R
HYHQ WKRXJK WKH HJJ RU HPEU\R KDV KDG DSSOLHG WR LW LQ SUHVFULEHG
FLUFXPVWDQFHV D SUHVFULEHG SURFHVV GHVLJQHG WR SUHYHQW WKH
WUDQVPLVVLRQRIVHULRXVPLWRFKRQGULDOGLVHDVH











+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu$PHQGPHQWVRI+XPDQ)HUWLOLVDWLRQDQG(PEU\RORJ\$FW







,QWKLVVHFWLRQu
D qZRPDQrDQGqPDQrLQFOXGHUHVSHFWLYHO\DJLUODQGDER\ IURP
ELUWK DQG
E qSUHVFULEHGrPHDQVSUHVFULEHGE\UHJXODWLRQVr

7KH+XPDQ5HSURGXFWLYH&ORQLQJ$FW F   ZKLFKLVVXSHUVHGHGE\WKH
SUHFHGLQJSURYLVLRQVRIWKLVVHFWLRQ FHDVHVWRKDYHHIIHFW



3URKLELWLRQVLQFRQQHFWLRQZLWKJHQHWLFPDWHULDOQRWRIKXPDQRULJLQ




,QVHFWLRQRIWKH$FW SURKLELWLRQVLQFRQQHFWLRQZLWKJDPHWHV u
D LQVXEVHFWLRQ  RPLWu
L SDUDJUDSK F DQG
LL WKHZRUGqRUrLPPHGLDWHO\EHIRUHLWDQG
E LQVXEVHFWLRQ  DIWHUqVHFWLRQrLQVHUWqRU$r



$IWHUVHFWLRQRIWKH$FWLQVHUWu
q$ 3URKLELWLRQVLQFRQQHFWLRQZLWKJHQHWLFPDWHULDOQRWRIKXPDQRULJLQ


1RSHUVRQVKDOOSODFHLQDZRPDQu
D DQHPEU\RRWKHUWKDQDKXPDQHPEU\R
E DQLQWHUVSHFLHVHPEU\RRU
F DQ\JDPHWHVRWKHUWKDQKXPDQJDPHWHV



1RSHUVRQVKDOOu
D PL[KXPDQJDPHWHVZLWKWKHJDPHWHVRIDQDQLPDO
E EULQJDERXWWKHFUHDWLRQRIDQLQWHUVSHFLHVHPEU\RRU
F NHHSRUXVHDQLQWHUVSHFLHVHPEU\R
H[FHSWLQSXUVXDQFHRIDOLFHQFH



$ OLFHQFH FDQQRW DXWKRULVH WKH NHHSLQJ RU XVLQJ RI DQ LQWHUVSHFLHV
HPEU\RDIWHUWKHHDUOLHVWRIWKHIROORZLQJu
D WKHDSSHDUDQFHRIWKHSULPLWLYHVWUHDN
E WKH HQG RI WKH SHULRG RI  GD\V EHJLQQLQJ ZLWK WKH GD\ RQ
ZKLFKWKHSURFHVVRIFUHDWLQJWKHLQWHUVSHFLHVHPEU\REHJDQRU
F WKHWLPHZKHQKDOIWKHJHVWDWLRQRULQFXEDWLRQSHULRGIRUDQ\
VSHFLHV ZKRVH QXFOHDU RU PLWRFKRQGULDO '1$ LV FRQWDLQHG LQ
WKHHPEU\RKDVHODSVHG
EXWDQ\SHULRGGXULQJZKLFKWKHLQWHUVSHFLHVHPEU\RLVVWRUHGLVQRW
FRXQWHGXQGHUSDUDJUDSK E RU F 



$ OLFHQFH FDQQRW DXWKRULVH SODFLQJ DQ LQWHUVSHFLHV HPEU\R LQ DQ
DQLPDO



)RUWKHSXUSRVHRIWKLV$FWDQLQWHUVSHFLHVHPEU\RLVu
D DQHPEU\RFUHDWHGE\XVLQJKXPDQJDPHWHVDQGWKHJDPHWHVRI
DQDQLPDO
E DQHPEU\RFUHDWHGE\UHSODFLQJWKHQXFOHXVRIDQDQLPDOHJJRU
DFHOOGHULYHGIURPDQDQLPDOHPEU\RZLWKDKXPDQFHOORUWKH
QXFOHXVRIDKXPDQFHOO
F DKXPDQHPEU\RWKDWKDVEHHQDOWHUHGE\WKHLQWURGXFWLRQRI
DQ\VHTXHQFHRIQXFOHDURUPLWRFKRQGULDO'1$RIDQDQLPDO
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+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu$PHQGPHQWVRI+XPDQ)HUWLOLVDWLRQDQG(PEU\RORJ\$FW

G
H



DKXPDQHPEU\RWKDWKDVEHHQDOWHUHGE\WKHLQWURGXFWLRQRI
RQHRUPRUHDQLPDOFHOOVRU
DQ\RWKHUHPEU\RWKDWFRQWDLQVERWKu
L DQ\KDSORLGVHWRIKXPDQFKURPRVRPHVDQG
LL DQ\ KDSORLG VHW RI DQLPDO FKURPRVRPHV RU DQ\ RWKHU
VHTXHQFH RI QXFOHDU RU PLWRFKRQGULDO '1$ RI DQ
DQLPDO



)RU WKH SXUSRVHV RI WKLV VHFWLRQ DQ qDQLPDOr LV DQ DQLPDO RWKHU WKDQ
PDQ



,QWKLVVHFWLRQqHPEU\RrPHDQVDOLYHHPEU\RLQFOXGLQJDQHJJWKDWLV
LQWKHSURFHVVRIIHUWLOLVDWLRQRULVXQGHUJRLQJDQ\RWKHUSURFHVVFDSDEOH
RIUHVXOWLQJLQDQHPEU\R



,QWKLVVHFWLRQu
D UHIHUHQFHVWRHJJVDUHWROLYHHJJVLQFOXGLQJFHOOVRIWKHIHPDOH
JHUPOLQHDWDQ\VWDJHRIPDWXULW\EXWQRWLQFOXGLQJHJJVWKDW
DUHLQWKHSURFHVVRIIHUWLOLVDWLRQRUDUHXQGHUJRLQJDQ\RWKHU
SURFHVVFDSDEOHRIUHVXOWLQJLQDQHPEU\R
E UHIHUHQFHV WR JDPHWHV DUH WR HJJV DV VR GHILQHG  RU WR OLYH
VSHUP LQFOXGLQJ FHOOV RI WKH PDOH JHUP OLQH DW DQ\ VWDJH RI
PDWXULW\r









$FWLYLWLHVWKDWPD\EHOLFHQVHG


6FKHGXOHFRQWDLQVDPHQGPHQWVRI6FKHGXOHWRWKH$FW ZKLFKUHODWHV
WRWKHDFWLYLWLHVIRUZKLFKOLFHQFHVPD\EHJUDQWHGXQGHUWKH$FW 



7KH +XPDQ )HUWLOLVDWLRQ DQG (PEU\RORJ\ 5HVHDUFK 3XUSRVHV  5HJXODWLRQV
 6 ,   ZKLFK DUH VXSHUVHGHG E\ WKH DPHQGPHQWV PDGH E\
6FKHGXOH FHDVHWRKDYHHIIHFW





$SSOLFDWLRQRIFRQVHQWSURYLVLRQVWRQRQPHGLFDOIHUWLOLW\VHUYLFHV
,QVHFWLRQRIWKH$FW JHQHUDOFRQGLWLRQVRIOLFHQFHVXQGHUWKDW$FW LQ
VXEVHFWLRQ  F  FRQGLWLRQUHODWLQJWRFRPSOLDQFHZLWK6FKHGXOHWRWKH$FW 
RPLWqRUQRQPHGLFDOIHUWLOLW\VHUYLFHVr





&RQVHQWWRVWRUDJHRUXVHRIJDPHWHVRUHPEU\RV
6FKHGXOHFRQWDLQVDPHQGPHQWVRI6FKHGXOHWRWKH$FW ZKLFKUHODWHV
WRFRQVHQWWRWKHVWRUDJHRUXVHRIJDPHWHVRUHPEU\RV 
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&RQGLWLRQVRIOLFHQFHVIRUWUHDWPHQW


6HFWLRQRIWKH$FW FRQGLWLRQVRIOLFHQFHVIRUWUHDWPHQW LVDPHQGHGLQ
DFFRUGDQFHZLWKVXEVHFWLRQV  WR  



,QVXEVHFWLRQ  RPLWu
D qRWKHUWKDQEDVLFSDUWQHUWUHDWPHQWVHUYLFHVrDQG
E q LQFOXGLQJWKHQHHGRIWKDWFKLOGIRUDIDWKHU r





+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu$PHQGPHQWVRI+XPDQ)HUWLOLVDWLRQDQG(PEU\RORJ\$FW



)RUVXEVHFWLRQ  VXEVWLWXWHu
q

$

%

&

'



$ ZRPDQ VKDOO QRW EH SURYLGHG ZLWK WUHDWPHQW VHUYLFHV RI D NLQG
VSHFLILHGLQ3DUWRI6FKHGXOH=$XQOHVVVKHDQGDQ\PDQRUZRPDQ
ZKR LV WR EH WUHDWHG WRJHWKHU ZLWK KHU KDYH EHHQ JLYHQ D VXLWDEOH
RSSRUWXQLW\WRUHFHLYHSURSHUFRXQVHOOLQJDERXWWKHLPSOLFDWLRQVRIKHU
EHLQJ SURYLGHG ZLWK WUHDWPHQW VHUYLFHV RI WKDW NLQG DQG KDYH EHHQ
SURYLGHGZLWKVXFKUHOHYDQWLQIRUPDWLRQDVLVSURSHU
$ ZRPDQ VKDOO QRW EH SURYLGHG ZLWK WUHDWPHQW VHUYLFHV DIWHU WKH
KDSSHQLQJ RI DQ\ HYHQW IDOOLQJ ZLWKLQ DQ\ SDUDJUDSK RI 3DUW  RI
6FKHGXOH=$XQOHVV EHIRUHRUDIWHUWKHHYHQW VKHDQGWKHLQWHQGHG
VHFRQGSDUHQWKDYHEHHQJLYHQDVXLWDEOHRSSRUWXQLW\WRUHFHLYHSURSHU
FRXQVHOOLQJDERXWWKHLPSOLFDWLRQVRIWKHZRPDQEHLQJSURYLGHGZLWK
WUHDWPHQW VHUYLFHV DIWHU WKH KDSSHQLQJ RI WKDW HYHQW DQG KDYH EHHQ
SURYLGHGZLWKVXFKUHOHYDQWLQIRUPDWLRQDVLVSURSHU





7KH UHIHUHQFH LQ VXEVHFWLRQ $  WR WKH LQWHQGHG VHFRQG SDUHQW LV D
UHIHUHQFHWRu
D DQ\PDQDVUHVSHFWVZKRPWKHDJUHHGIDWKHUKRRGFRQGLWLRQVLQ
VHFWLRQ  RI WKH +XPDQ 7LVVXH DQG (PEU\RV $FW  qWKH
 $FWr  DUH IRU WKH WLPH EHLQJ VDWLVILHG LQ UHODWLRQ WR
WUHDWPHQWSURYLGHGWRWKHZRPDQEHLQJWUHDWHGDQG
E DQ\ ZRPDQ DV UHVSHFWV ZKRP WKH DJUHHG IHPDOH SDUHQWKRRG
FRQGLWLRQVLQVHFWLRQRIWKH$FWDUHIRUWKHWLPHEHLQJ
VDWLVILHGLQUHODWLRQWRWUHDWPHQWSURYLGHGWRWKHZRPDQWREH
WUHDWHG



:KHUHWKHSHUVRQUHVSRQVLEOHUHFHLYHVIURPDSHUVRQ q;r QRWLFHXQGHU
VHFWLRQ  F RU  F RIWKH$FWRI;pVZLWKGUDZDORIFRQVHQW
WR ; EHLQJ WUHDWHG DV WKH SDUHQW RI DQ\ FKLOG UHVXOWLQJ IURP WKH
SURYLVLRQ RI WUHDWPHQW VHUYLFHV WR D ZRPDQ q:r  WKH SHUVRQ
UHVSRQVLEOHu
D PXVWQRWLI\:LQZULWLQJRIWKHUHFHLSWRIWKHQRWLFHIURP;DQG
E QRSHUVRQWRZKRPWKHOLFHQFHDSSOLHVPD\SODFHDQHPEU\RRU
VSHUPDQGHJJVLQ:RUDUWLILFLDOO\LQVHPLQDWH:XQWLO:KDV
EHHQVRQRWLILHG



:KHUHWKHSHUVRQUHVSRQVLEOHUHFHLYHVIURPDZRPDQ q:r ZKRKDV
SUHYLRXVO\JLYHQQRWLFHXQGHUVHFWLRQ  E  RU  E RIWKH
$FWWKDWVKHFRQVHQWVWRDQRWKHUSHUVRQ q;r EHLQJWUHDWHGDVDSDUHQW
RIDQ\FKLOGUHVXOWLQJIURPWKHSURYLVLRQRIWUHDWPHQWVHUYLFHVWR:u
D QRWLFH XQGHU VHFWLRQ   F RU  F RIWKH $FWRIWKH
ZLWKGUDZDORI:pVFRQVHQWRU
E D QRWLFH XQGHU VHFWLRQ   E  RU   E  RI WKH  $FW LQ
UHVSHFWRIDSHUVRQRWKHUWKDQ;
WKHSHUVRQUHVSRQVLEOHPXVWWDNHUHDVRQDEOHVWHSVWRQRWLI\;LQZULWLQJ
RIWKHUHFHLSWRIWKHQRWLFHPHQWLRQHGLQSDUDJUDSK D RU E r









$IWHUVXEVHFWLRQ  LQVHUWu
q

,QGHWHUPLQLQJu
D WKHSHUVRQVZKRDUHWRSURYLGHJDPHWHVIRUXVHLQSXUVXDQFHRI
WKHOLFHQFHLQDFDVHZKHUHFRQVHQWLVUHTXLUHGXQGHUSDUDJUDSK
RI6FKHGXOHIRUWKHXVHLQTXHVWLRQ
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+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu$PHQGPHQWVRI+XPDQ)HUWLOLVDWLRQDQG(PEU\RORJ\$FW

E

WKH ZRPDQ IURP ZKRP DQ HPEU\R LV WR EH WDNHQ IRU XVH LQ
SXUVXDQFHRIWKHOLFHQFHLQDFDVHZKHUHKHUFRQVHQWLVUHTXLUHG
XQGHUSDUDJUDSKRI6FKHGXOHIRUWKHXVHRIWKHHPEU\RRU
F ZKLFKRIWZRRUPRUHHPEU\RVWRSODFHLQDZRPDQ
SHUVRQV RU HPEU\RV WKDW DUH NQRZQ WR KDYH D JHQH FKURPRVRPH RU
PLWRFKRQGULRQDEQRUPDOLW\LQYROYLQJDVLJQLILFDQWULVNWKDWDSHUVRQ
ZLWKWKHDEQRUPDOLW\ZLOOKDYHRUGHYHORSDVHULRXVSK\VLFDORUPHQWDO
GLVDELOLW\DVHULRXVLOOQHVVRUDQ\RWKHUVHULRXVPHGLFDOFRQGLWLRQPXVW
QRW EH SUHIHUUHG WR WKRVH WKDW DUH QRW NQRZQ WR KDYH VXFK DQ
DEQRUPDOLW\
1R HPEU\R DSSURSULDWHG IRU WKH SXUSRVH RI WUDLQLQJ SHUVRQV LQ WKH
WHVWLQJRIHPEU\RVVKDOOEHNHSWRUXVHGIRUWKHSURYLVLRQRIWUHDWPHQW
VHUYLFHV



7KHSHUVRQUHVSRQVLEOHVKDOOFRPSO\ZLWKDQ\UHTXLUHPHQWLPSRVHGRQ
WKDWSHUVRQE\VHFWLRQ=&r



$IWHU6FKHGXOHWRWKH$FWLQVHUWWKH6FKHGXOHVHWRXWLQ6FKHGXOHWRWKLV
$FW



,QDQ\OLFHQFHXQGHUSDUDJUDSKRI6FKHGXOHWRWKH$FW OLFHQFHVIRU
WUHDWPHQW WKDWLVLQIRUFHLPPHGLDWHO\EHIRUHWKHFRPPHQFHPHQWRIVXEVHFWLRQ
 E RIWKLVVHFWLRQWKHFRQGLWLRQUHTXLUHGE\YLUWXHRIVHFWLRQ  RIWKDW$FW
LV WR KDYH HIIHFW DV WKH FRQGLWLRQ UHTXLUHG E\ WKDW SURYLVLRQ DV DPHQGHG E\
VXEVHFWLRQ  E RIWKLVVHFWLRQ
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&RQGLWLRQVRIVWRUDJHOLFHQFHV


6HFWLRQ  RI WKH  $FW FRQGLWLRQV RI VWRUDJH OLFHQFHV  LV DPHQGHG DV
IROORZV



,QVXEVHFWLRQ  IRUSDUDJUDSK D VXEVWLWXWHu
q D WKDWJDPHWHVRIDSHUVRQVKDOOEHSODFHGLQVWRUDJHRQO\LIu
L UHFHLYHGIURPWKDWSHUVRQ
LL DFTXLUHG LQ FLUFXPVWDQFHV LQ ZKLFK E\ YLUWXH RI
SDUDJUDSKRURI6FKHGXOHWKDWSHUVRQpVFRQVHQWWR
WKHVWRUDJHLVQRWUHTXLUHGRU
LLL DFTXLUHGIURPDSHUVRQWRZKRPDOLFHQFHRUWKLUGSDUW\
DJUHHPHQWDSSOLHV
DD WKDWDQHPEU\RWDNHQIURPDZRPDQVKDOOEHSODFHGLQVWRUDJH
RQO\LIu
L UHFHLYHGIURPWKDWZRPDQRU
LL DFTXLUHGIURPDSHUVRQWRZKRPDOLFHQFHRUWKLUGSDUW\
DJUHHPHQWDSSOLHV
DE WKDWDQHPEU\RWKHFUHDWLRQRIZKLFKKDVEHHQEURXJKWDERXWLQ
YLWURRWKHUZLVHWKDQLQSXUVXDQFHRIWKDWOLFHQFHVKDOOEHSODFHG
LQVWRUDJHRQO\LIDFTXLUHGIURPDSHUVRQWRZKRPDOLFHQFHRU
WKLUGSDUW\DJUHHPHQWDSSOLHVr



,QVXEVHFWLRQ  IRUqILYH\HDUVrVXEVWLWXWHqWHQ\HDUVr



,QVXEVHFWLRQ  RPLWqRUDVWKHFDVHPD\EHILYH\HDUVr











+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu$PHQGPHQWVRI+XPDQ)HUWLOLVDWLRQDQG(PEU\RORJ\$FW



&RQGLWLRQVRIOLFHQFHVUHODWLQJWRLQWHUVSHFLHVHPEU\RVHWF
$IWHUVHFWLRQRIWKH$FWLQVHUWu
q=$ &RQGLWLRQVRIOLFHQFHVUHODWLQJWRLQWHUVSHFLHVHPEU\RVHWF






5HJXODWLRQVPDGHE\YLUWXHRIWKLVVHFWLRQPD\LQSDUWLFXODUH[FOXGH
RUPRGLI\u
D DQ\RIWKHSURYLVLRQVRIVHFWLRQH[FHSWVXEVHFWLRQ  F RI
WKDWVHFWLRQDQG
E DQ\RIWKHSURYLVLRQVRIVHFWLRQVDQG
LQWKHLUDSSOLFDWLRQWRDOLFHQFHIDOOLQJZLWKLQVXEVHFWLRQ  D RU E r



6HFWLRQRIWKH$FW JUDQWRIOLFHQFHV LVDPHQGHGDVIROORZV



)RUVXEVHFWLRQ  VXEVWLWXWHu







7KH$XWKRULW\PD\RQDSSOLFDWLRQJUDQWDOLFHQFHWRDQ\SHUVRQLIWKH
UHTXLUHPHQWVRIVXEVHFWLRQ  EHORZDUHPHWr



,QVXEVHFWLRQ  IRUqOLFHQFHFRPPLWWHHrVXEVWLWXWHq$XWKRULW\rLQHDFKSODFHLW
RFFXUV



,QVXEVHFWLRQ  IRUqOLFHQFHFRPPLWWHHrVXEVWLWXWHq$XWKRULW\r



,QVXEVHFWLRQ  IRUqOLFHQFHFRPPLWWHHrVXEVWLWXWHq$XWKRULW\r



2PLWVXEVHFWLRQV  DQG  



5HSHDORIGHILQLWLRQRIqQRPLQDOOLFHQVHHr
,Q VHFWLRQ  RI WKH  $FW WKH SHUVRQ UHVSRQVLEOH  RPLW VXEVHFWLRQ 
ZKLFKGHILQHVqWKHQRPLQDOOLFHQVHHr 





*UDQWRIOLFHQFHV

q



,IE\YLUWXHRIUHJXODWLRQVXQGHUVXESDUDJUDSK  RISDUDJUDSKRI
6FKHGXOHDQ\RIWKHDFWLYLWLHVPHQWLRQHGLQWKDWVXESDUDJUDSKFDQ
EH DXWKRULVHG E\ D OLFHQFH XQGHU WKDW SDUDJUDSK UHJXODWLRQV PD\
SURYLGHIRUVSHFLILHGFRQGLWLRQVWREHFRQGLWLRQVRIu
D HYHU\OLFHQFHXQGHUSDUDJUDSKRI6FKHGXOHDXWKRULVLQJVXFK
DFWLYLWLHVDQG
E HYHU\ OLFHQFH XQGHU SDUDJUDSK  RI WKDW 6FKHGXOH DXWKRULVLQJ
WKHVWRUDJHRILQWHUVSHFLHVHPEU\RV



5HYRFDWLRQDQGYDULDWLRQRIOLFHQFHV
)RUVHFWLRQRIWKH$FWVXEVWLWXWHu
q

5HYRFDWLRQRIOLFHQFH



7KH$XWKRULW\PD\UHYRNHDOLFHQFHRQDSSOLFDWLRQE\u
D WKHSHUVRQUHVSRQVLEOHRU
E WKHKROGHURIWKHOLFHQFH LIGLIIHUHQW 



7KH $XWKRULW\ PD\ UHYRNH D OLFHQFH RWKHUZLVH WKDQ RQ DSSOLFDWLRQ
XQGHUVXEVHFWLRQ  LIu
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+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu$PHQGPHQWVRI+XPDQ)HUWLOLVDWLRQDQG(PEU\RORJ\$FW

D
E
F
G
H

I
J
K
L

LWLVVDWLVILHGWKDWDQ\LQIRUPDWLRQJLYHQIRUWKHSXUSRVHVRIWKH
DSSOLFDWLRQIRUWKHOLFHQFHZDVLQDQ\PDWHULDOUHVSHFWIDOVHRU
PLVOHDGLQJ
LWLVVDWLVILHGWKDWWKHSHUVRQUHVSRQVLEOHKDVIDLOHGWRGLVFKDUJH
RULVXQDEOHEHFDXVHRILQFDSDFLW\WRGLVFKDUJHWKHGXW\XQGHU
VHFWLRQ
LWLVVDWLVILHGWKDWWKHSHUVRQUHVSRQVLEOHKDVIDLOHGWRFRPSO\
ZLWKGLUHFWLRQVJLYHQLQFRQQHFWLRQZLWKDQ\OLFHQFH
LWFHDVHVWREHVDWLVILHGWKDWWKHSUHPLVHVVSHFLILHGLQWKHOLFHQFH
DUHVXLWDEOHIRUWKHOLFHQVHGDFWLYLW\
LW FHDVHV WR EH VDWLVILHG WKDW DQ\ SUHPLVHV ZKLFK DUH UHOHYDQW
WKLUGSDUW\SUHPLVHVLQUHODWLRQWRDOLFHQFHDUHVXLWDEOHIRUWKH
DFWLYLWLHVHQWUXVWHGWRWKHWKLUGSDUW\E\WKHSHUVRQZKRKROGV
WKHOLFHQFH
LWFHDVHVWREHVDWLVILHGWKDWWKHKROGHURIWKHOLFHQFHLVDVXLWDEOH
SHUVRQWRKROGWKHOLFHQFH
LWFHDVHVWREHVDWLVILHGWKDWWKHSHUVRQUHVSRQVLEOHLVDVXLWDEOH
SHUVRQWRVXSHUYLVHWKHOLFHQVHGDFWLYLW\
WKHSHUVRQUHVSRQVLEOHGLHVRULVFRQYLFWHGRIDQRIIHQFHXQGHU
WKLV$FWRU
LWLVVDWLVILHGWKDWWKHUHKDVEHHQDQ\RWKHUPDWHULDOFKDQJHRI
FLUFXPVWDQFHVVLQFHWKHOLFHQFHZDVJUDQWHG









$ 9DULDWLRQRIOLFHQFH


7KH$XWKRULW\PD\RQDSSOLFDWLRQE\WKHKROGHURIWKHOLFHQFHYDU\WKH
OLFHQFHVRDVWRVXEVWLWXWHDQRWKHUSHUVRQIRUWKHSHUVRQUHVSRQVLEOHLIu
D WKHDSSOLFDWLRQLVPDGHZLWKWKHFRQVHQWRIWKDWRWKHUSHUVRQ
DQG
E WKH $XWKRULW\ LV VDWLVILHG WKDW WKH RWKHU SHUVRQ LV D VXLWDEOH
SHUVRQWRVXSHUYLVHWKHOLFHQVHGDFWLYLW\



7KH$XWKRULW\PD\YDU\DOLFHQFHRQDSSOLFDWLRQE\u
D WKHSHUVRQUHVSRQVLEOHRU
E WKHKROGHURIWKHOLFHQFH LIGLIIHUHQW 



7KH $XWKRULW\ PD\ YDU\ D OLFHQFH ZLWKRXW DQ DSSOLFDWLRQ XQGHU
VXEVHFWLRQ   LI LW KDV WKH SRZHU WR UHYRNH WKH OLFHQFH XQGHU VHFWLRQ
  



7KHSRZHUVXQGHUVXEVHFWLRQV  DQG  GRQRWH[WHQGWRPDNLQJWKH
NLQGRIYDULDWLRQPHQWLRQHGLQVXEVHFWLRQ  



7KH $XWKRULW\ PD\ YDU\ D OLFHQFH ZLWKRXW DQ DSSOLFDWLRQ XQGHU
VXEVHFWLRQ  E\u
D UHPRYLQJRUYDU\LQJDFRQGLWLRQRIWKHOLFHQFHRU
E DGGLQJDFRQGLWLRQWRWKHOLFHQFH
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7KHSRZHUVFRQIHUUHGE\WKLVVHFWLRQGRQRWH[WHQGWRWKHFRQGLWLRQV
UHTXLUHGE\VHFWLRQVWR=$RIWKLV$FWr











+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu$PHQGPHQWVRI+XPDQ)HUWLOLVDWLRQDQG(PEU\RORJ\$FW



3URFHGXUHIRUUHIXVDOYDULDWLRQRUUHYRFDWLRQRIOLFHQFH
)RUVHFWLRQRIWKH$FWVXEVWLWXWHu
q








3URFHGXUHLQUHODWLRQWROLFHQVLQJGHFLVLRQV
%HIRUHPDNLQJDGHFLVLRQu
D WRUHIXVHDQDSSOLFDWLRQIRUWKHJUDQWUHYRFDWLRQRUYDULDWLRQRI
DOLFHQFHRU
E WR JUDQW DQ DSSOLFDWLRQ IRU D OLFHQFH VXEMHFW WR D FRQGLWLRQ
LPSRVHGXQGHUSDUDJUDSK  $    RU  RI6FKHGXOH
WKH$XWKRULW\VKDOOJLYHWKHDSSOLFDQWQRWLFHRIWKHSURSRVHGGHFLVLRQ
DQGRIWKHUHDVRQVIRULW



%HIRUH PDNLQJ D GHFLVLRQ XQGHU VHFWLRQ    RU $   RU   WKH
$XWKRULW\VKDOOJLYHQRWLFHRIWKHSURSRVHGGHFLVLRQDQGRIWKHUHDVRQV
IRULWWRu
D WKHSHUVRQUHVSRQVLEOHDQG
E WKHKROGHURIWKHOLFHQFH LIGLIIHUHQW 



:KHUH DQ DSSOLFDWLRQ KDV EHHQ PDGH XQGHU VHFWLRQ $   WR YDU\ D
OLFHQFHEXWWKH$XWKRULW\FRQVLGHUVLWDSSURSULDWHWRYDU\WKHOLFHQFH
RWKHUZLVHWKDQLQDFFRUGDQFHZLWKWKHDSSOLFDWLRQEHIRUHVRYDU\LQJ
WKHOLFHQFHWKH$XWKRULW\VKDOOJLYHQRWLFHRILWVSURSRVHGGHFLVLRQDQG
RIWKHUHDVRQVIRULWWRu
D WKHSHUVRQUHVSRQVLEOHDQG
E WKHKROGHURIWKHOLFHQFH LIGLIIHUHQW 
$SHUVRQWRZKRPQRWLFHLVJLYHQXQGHUVXEVHFWLRQ    RU  KDVWKH
ULJKW WR UHTXLUH WKH $XWKRULW\ WR JLYH KLP DQ RSSRUWXQLW\ WR PDNH
UHSUHVHQWDWLRQV RI RQH RI WKH IROORZLQJ NLQGV DERXW WKH SURSRVHG
GHFLVLRQQDPHO\u
D RUDOUHSUHVHQWDWLRQVE\KLPRUDSHUVRQDFWLQJRQKLVEHKDOI
E ZULWWHQUHSUHVHQWDWLRQVE\KLP



7KHULJKWXQGHUVXEVHFWLRQ  LVH[HUFLVDEOHE\JLYLQJWKH$XWKRULW\
QRWLFHRIWKHH[HUFLVHRIWKHULJKWEHIRUHWKHHQGRIWKHSHULRGRIGD\V
EHJLQQLQJZLWKWKHGD\RQZKLFKWKHQRWLFHXQGHUVXEVHFWLRQ    RU
 ZDVJLYHQ



7KH $XWKRULW\ PD\ E\ UHJXODWLRQV PDNH VXFK DGGLWLRQDO SURYLVLRQ
DERXW SURFHGXUH LQ UHODWLRQ WR WKH FDUU\LQJ RXW RI IXQFWLRQV XQGHU
VHFWLRQVDQG$DQGWKLVVHFWLRQDVLWWKLQNVILW











$ 1RWLILFDWLRQRIOLFHQVLQJGHFLVLRQV




,Q WKH FDVH RI D GHFLVLRQ WR JUDQW D OLFHQFH WKH $XWKRULW\ VKDOO JLYH
QRWLFHRIWKHGHFLVLRQWRu
D WKHDSSOLFDQWDQG
E WKHSHUVRQZKRLVWREHWKHSHUVRQUHVSRQVLEOH



,QWKHFDVHRIDGHFLVLRQWRUHYRNHDOLFHQFHWKH$XWKRULW\VKDOOJLYH
QRWLFHRIWKHGHFLVLRQWRu
D WKHSHUVRQUHVSRQVLEOHDQG
E WKHKROGHURIWKHOLFHQFH LIGLIIHUHQW 
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+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu$PHQGPHQWVRI+XPDQ)HUWLOLVDWLRQDQG(PEU\RORJ\$FW



,QWKHFDVHRIDGHFLVLRQWRYDU\DOLFHQFHRQDSSOLFDWLRQXQGHUVHFWLRQ
$  WKH$XWKRULW\VKDOOJLYHQRWLFHRIWKHGHFLVLRQWRu
D WKHKROGHURIWKHOLFHQFHDQG
E
LIGLIIHUHQW WKHSHUVRQZKRLVWREHWKHSHUVRQUHVSRQVLEOH



,QWKHFDVHRIDQ\RWKHUGHFLVLRQWRYDU\DOLFHQFHWKH$XWKRULW\VKDOO
JLYHQRWLFHRIWKHGHFLVLRQWRu
D WKHSHUVRQUHVSRQVLEOHDQG
E WKHKROGHURIWKHOLFHQFH LIGLIIHUHQW 



,Q WKH FDVH RI D GHFLVLRQ WR UHIXVH DQ DSSOLFDWLRQ IRU WKH JUDQW
UHYRFDWLRQRUYDULDWLRQRIDOLFHQFHWKH$XWKRULW\VKDOOJLYHQRWLFHRI
WKHGHFLVLRQWRWKHDSSOLFDQW



6XEMHFWWRVXEVHFWLRQ  DQRWLFHXQGHUVXEVHFWLRQ    RU  VKDOO
LQFOXGHDVWDWHPHQWRIWKHUHDVRQVIRUWKHGHFLVLRQ



,Q WKH FDVH RI D QRWLFH XQGHU VXEVHFWLRQ   RU   WKH QRWLFH LV QRW
UHTXLUHG WR LQFOXGH D VWDWHPHQW RI WKH UHDVRQV IRU WKH GHFLVLRQ LI WKH
GHFLVLRQLVPDGHRQDQDSSOLFDWLRQXQGHUVHFWLRQ  RU$  

%





$SSOLFDWLRQVXQGHUWKLV$FW
7KH$XWKRULW\PD\E\UHJXODWLRQVPDNHSURYLVLRQDERXWDSSOLFDWLRQV
XQGHUWKLV$FWDQGPD\LQSDUWLFXODUPDNHSURYLVLRQDERXWu
D WKHIRUPDQGFRQWHQWRIVXFKDQDSSOLFDWLRQ
E WKHLQIRUPDWLRQWREHVXSSOLHGZLWKVXFKDQDSSOLFDWLRQDQG
F SURFHGXUH LQ UHODWLRQ WR WKH GHWHUPLQDWLRQ RI VXFK DQ
DSSOLFDWLRQr







5HFRQVLGHUDWLRQDQGDSSHDOV
)RUVHFWLRQVDQGRIWKH$FWVXEVWLWXWHu
q



5LJKWWRUHFRQVLGHUDWLRQRIOLFHQVLQJGHFLVLRQV



,I DQ DSSOLFDWLRQ IRU WKH JUDQW UHYRFDWLRQ RU YDULDWLRQ RI D OLFHQFH LV
UHIXVHG WKH DSSOLFDQW PD\ UHTXLUH WKH $XWKRULW\ WR UHFRQVLGHU WKH
GHFLVLRQ



:KHUHWKH$XWKRULW\GHFLGHVWRYDU\RUUHYRNHDOLFHQFHDQ\SHUVRQWR
ZKRP QRWLFH RI WKH GHFLVLRQ ZDV UHTXLUHG WR EH JLYHQ RWKHU WKDQ D
SHUVRQ ZKR DSSOLHG IRU WKH YDULDWLRQ RU UHYRFDWLRQ  PD\ UHTXLUH WKH
$XWKRULW\WRUHFRQVLGHUWKHGHFLVLRQ



7KH ULJKW XQGHU VXEVHFWLRQV   DQG   LV H[HUFLVDEOH E\ JLYLQJ WKH
$XWKRULW\QRWLFHRIH[HUFLVHRIWKHULJKWEHIRUHWKHHQGRIWKHSHULRGRI
 GD\V EHJLQQLQJ ZLWK WKH GD\ RQ ZKLFK QRWLFH RI WKH GHFLVLRQ
FRQFHUQHGZDVJLYHQXQGHUVHFWLRQ$



6XEVHFWLRQV  DQG  GRQRWDSSO\WRDGHFLVLRQRQUHFRQVLGHUDWLRQ





$ $SSHDOVFRPPLWWHH
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7KH$XWKRULW\VKDOOPDLQWDLQRQHRUPRUHFRPPLWWHHVWRFDUU\RXWLWV
IXQFWLRQVLQSXUVXDQFHRIQRWLFHVXQGHUVHFWLRQ





+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu$PHQGPHQWVRI+XPDQ)HUWLOLVDWLRQDQG(PEU\RORJ\$FW



$FRPPLWWHHXQGHUVXEVHFWLRQ  LVUHIHUUHGWRLQWKLV$FWDVDQDSSHDOV
FRPPLWWHH



$QDSSHDOVFRPPLWWHHVKDOOFRQVLVWRIQRWOHVVWKDQILYHPHPEHUVRIWKH
$XWKRULW\



7KHTXRUXPIRUDQDSSHDOVFRPPLWWHHVKDOOEHWKUHH

%

3URFHGXUHRQUHFRQVLGHUDWLRQ



5HFRQVLGHUDWLRQVKDOOEHE\ZD\RIDIUHVKGHFLVLRQ



2QUHFRQVLGHUDWLRQu
D WKH SHUVRQ E\ ZKRP UHFRQVLGHUDWLRQ LV UHTXLUHG qWKH
DSSHOODQWr  VKDOO EH HQWLWOHG WR UHTXLUH WKDW KH RU KLV
UHSUHVHQWDWLYHEHJLYHQDQRSSRUWXQLW\WRDSSHDUEHIRUHDQGEH
KHDUGE\WKHDSSHDOVFRPPLWWHHGHDOLQJZLWKWKHPDWWHU
E DW DQ\ PHHWLQJ DW ZKLFK VXFK DQ RSSRUWXQLW\ LV JLYHQ WKH
SHUVRQ ZKR PDGH WKH GHFLVLRQ ZKLFK LV WKH VXEMHFW RI
UHFRQVLGHUDWLRQ VKDOO EH HQWLWOHG WR DSSHDU DQG EH KHDUG LQ
SHUVRQRUE\DUHSUHVHQWDWLYHDQG
F WKH DSSHDOV FRPPLWWHH GHDOLQJ ZLWK WKH PDWWHU VKDOO FRQVLGHU
DQ\ZULWWHQUHSUHVHQWDWLRQVUHFHLYHGIURPWKHDSSHOODQWRUWKH
SHUVRQ ZKR PDGH WKH GHFLVLRQ ZKLFK LV WKH VXEMHFW RI
UHFRQVLGHUDWLRQ



7KH DSSHDOV FRPPLWWHH E\ ZKLFK D GHFLVLRQ LV UHFRQVLGHUHG LQ
SXUVXDQFHRIDQRWLFHXQGHUVHFWLRQVKDOOJLYHWKHDSSHOODQWQRWLFHRI
LWVGHFLVLRQ



,I RQ UHFRQVLGHUDWLRQ DQ DSSHDOV FRPPLWWHH XSKROGV WKH SUHYLRXV
GHFLVLRQWKHQRWLFHXQGHUVXEVHFWLRQ  VKDOOLQFOXGHDVWDWHPHQWRIWKH
UHDVRQVIRUWKHDSSHDOFRPPLWWHHpVGHFLVLRQ



7KH $XWKRULW\ PD\ E\ UHJXODWLRQV PDNH VXFK RWKHU SURYLVLRQ DERXW
SURFHGXUHLQUHODWLRQWRUHFRQVLGHUDWLRQDVLWWKLQNVILW



:KHUHUHFRQVLGHUDWLRQRIDGHFLVLRQLVUHTXLUHGXQGHUVHFWLRQ  E\
RQO\RQHRIWZRSHUVRQVE\ZKRPLWFRXOGKDYHEHHQUHTXLUHGLWVKDOO
EHWUHDWHGIRUWKHSXUSRVHVRIWKLVVHFWLRQDVUHTXLUHGE\ERWKRIWKHP



,QWKLVVHFWLRQqUHFRQVLGHUDWLRQrPHDQVUHFRQVLGHUDWLRQLQSXUVXDQFHRI
DQRWLFHXQGHUVHFWLRQ













$SSHDORQDSRLQWRIODZ
$SHUVRQDJJULHYHGE\DGHFLVLRQRQUHFRQVLGHUDWLRQLQSXUVXDQFHRID
QRWLFHXQGHUVHFWLRQPD\DSSHDOWRWKH+LJK&RXUWRULQ6FRWODQG
WKH&RXUWRI6HVVLRQRQDSRLQWRIODZr







3RZHUWRVXVSHQGOLFHQFH
)RUVHFWLRQRIWKH$FWVXEVWLWXWHu
q




3RZHUWRVXVSHQGOLFHQFH
:KHUHWKH$XWKRULW\u
D KDV UHDVRQDEOH JURXQGV WR VXVSHFW WKDW WKHUH DUH JURXQGV IRU
UHYRNLQJDOLFHQFHDQG
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+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu$PHQGPHQWVRI+XPDQ)HUWLOLVDWLRQDQG(PEU\RORJ\$FW

E

LV RI WKH RSLQLRQ WKDW WKH OLFHQFH VKRXOG LPPHGLDWHO\ EH
VXVSHQGHG
LWPD\E\QRWLFHVXVSHQGWKHOLFHQFHIRUVXFKSHULRGQRWH[FHHGLQJWKUHH
PRQWKVDVPD\EHVSHFLILHGLQWKHQRWLFH





7KH$XWKRULW\PD\FRQWLQXHVXVSHQVLRQXQGHUVXEVHFWLRQ  E\JLYLQJ
DIXUWKHUQRWLFHXQGHUWKDWVXEVHFWLRQ



1RWLFHXQGHUVXEVHFWLRQ  VKDOOEHJLYHQWRWKHSHUVRQUHVSRQVLEOHRU
ZKHUHWKHSHUVRQUHVSRQVLEOHKDVGLHGRUDSSHDUVWREHXQDEOHEHFDXVH
RILQFDSDFLW\WRGLVFKDUJHWKHGXW\XQGHUVHFWLRQu
D WRWKHKROGHURIWKHOLFHQFHRU
E WRVRPHRWKHUSHUVRQWRZKRPWKHOLFHQFHDSSOLHV



6XEMHFWWRVXEVHFWLRQ  DOLFHQFHVKDOOEHRIQRHIIHFWZKLOHDQRWLFH
XQGHUVXEVHFWLRQ  LVLQIRUFH



$QDSSOLFDWLRQPD\EHPDGHXQGHUVHFWLRQ  RUVHFWLRQ$  RU 
HYHQWKRXJKDQRWLFHXQGHUVXEVHFWLRQ  LVLQIRUFHr





'LUHFWLRQV


6HFWLRQRIWKH$FW GLUHFWLRQVDVWRSDUWLFXODUPDWWHUV LVDPHQGHGDV
IROORZV



$IWHUVXEVHFWLRQ $ LQVHUWu
q %

&
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,IE\YLUWXHRIUHJXODWLRQVXQGHUVXESDUDJUDSK  RISDUDJUDSKRI
6FKHGXOHDQ\RIWKHDFWLYLWLHVPHQWLRQHGLQWKDWVXESDUDJUDSKFDQ
EHDXWKRULVHGE\DOLFHQFHXQGHUWKDWSDUDJUDSKUHJXODWLRQVPD\PDNH
SURYLVLRQUHTXLULQJRUDXWKRULVLQJWKHJLYLQJRIGLUHFWLRQVLQUHODWLRQWR
SDUWLFXODU PDWWHUV UHODWHG WR VXFK DFWLYLWLHV DQG VSHFLILHG LQ WKH
UHJXODWLRQV





5HJXODWLRQVPDGHE\YLUWXHRIVXEVHFWLRQ % PD\LQSDUWLFXODUPDNH
SURYLVLRQ LQ UHODWLRQ WR LQWHUVSHFLHV HPEU\RV FRUUHVSRQGLQJ WR WKDW
PDGHE\VXEVHFWLRQ  RU  LQUHODWLRQWRHPEU\RVr

)RUVXEVHFWLRQV  WR  VXEVWLWXWHu
q $

'LUHFWLRQV PD\ PDNH SURYLVLRQ IRU WKH SXUSRVH RI GHDOLQJ ZLWK D
VLWXDWLRQDULVLQJLQFRQVHTXHQFHRIu
D WKHYDULDWLRQRIDOLFHQFHRU
E DOLFHQFHFHDVLQJWRKDYHHIIHFW

%

'LUHFWLRQVXQGHUVXEVHFWLRQ $ D PD\LPSRVHUHTXLUHPHQWVu
D RQWKHKROGHURIWKHOLFHQFH
E RQWKHSHUVRQZKRLVWKHSHUVRQUHVSRQVLEOHLPPHGLDWHO\EHIRUH
RULPPHGLDWHO\DIWHUWKHYDULDWLRQRU
F RQDQ\RWKHUSHUVRQLIWKDWSHUVRQFRQVHQWV

&

'LUHFWLRQVXQGHUVXEVHFWLRQ $ E PD\LPSRVHUHTXLUHPHQWVu
D RQ WKH SHUVRQ ZKR KROGV WKH OLFHQFH LPPHGLDWHO\ EHIRUH WKH
OLFHQFHFHDVHVWRKDYHHIIHFW
E RQWKHSHUVRQZKRLVWKHSHUVRQUHVSRQVLEOHDWWKDWWLPHRU
F RQDQ\RWKHUSHUVRQLIWKDWSHUVRQFRQVHQWV









+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu$PHQGPHQWVRI+XPDQ)HUWLOLVDWLRQDQG(PEU\RORJ\$FW




'

'LUHFWLRQVXQGHUVXEVHFWLRQ $ PD\LQSDUWLFXODUUHTXLUHDQ\WKLQJ
NHSWRULQIRUPDWLRQKHOGLQSXUVXDQFHRIWKHOLFHQFHWREHWUDQVIHUUHG
LQDFFRUGDQFHZLWKWKHGLUHFWLRQV

(

:KHUH D OLFHQFH KDV FHDVHG WR KDYH HIIHFW E\ UHDVRQ RI WKH GHDWK RU
GLVVROXWLRQ RI LWV KROGHU DQ\WKLQJ VXEVHTXHQWO\ GRQH E\ D SHUVRQ
EHIRUHGLUHFWLRQVDUHJLYHQXQGHUVXEVHFWLRQ $ VKDOOLIWKHOLFHQFH
ZRXOGKDYHEHHQDXWKRULW\IRUGRLQJLWEHWUHDWHGDVDXWKRULVHGE\D
OLFHQFHr

,QVXEVHFWLRQ  IRUq  rVXEVWLWXWHq  r
&RGHRISUDFWLFH





6HFWLRQRIWKH$FW FRGHRISUDFWLFH LVDPHQGHGDVIROORZV



,QVXEVHFWLRQ  RPLWq LQFOXGLQJDFKLOGpVQHHGIRUDIDWKHU r



,Q VXEVHFWLRQ  D  DQG E  IRU qD OLFHQFH FRPPLWWHHr VXEVWLWXWH qWKH
$XWKRULW\r



5HJLVWHURILQIRUPDWLRQ






)RUVHFWLRQRIWKH$FWVXEVWLWXWHu
q




5HJLVWHURILQIRUPDWLRQ
7KH$XWKRULW\VKDOONHHSDUHJLVWHUZKLFKLVWRFRQWDLQDQ\LQIRUPDWLRQ
ZKLFKIDOOVZLWKLQVXEVHFWLRQ  DQGZKLFKu
D LVREWDLQHGE\WKH$XWKRULW\RU
E LPPHGLDWHO\ EHIRUH WKH FRPLQJ LQWR IRUFH RI VHFWLRQ  RI WKH
+XPDQ 7LVVXH DQG (PEU\RV $FW  ZDV FRQWDLQHG LQ WKH
UHJLVWHUNHSWXQGHUWKLVVHFWLRQE\WKH+XPDQ)HUWLOLVDWLRQDQG
(PEU\RORJ\$XWKRULW\
6XEMHFWWRVXEVHFWLRQ  LQIRUPDWLRQIDOOVZLWKLQWKLVVXEVHFWLRQLILW
UHODWHVWRu
D WKH SURYLVLRQ IRU DQ\ LGHQWLILDEOH LQGLYLGXDO RI WUHDWPHQW
VHUYLFHVRWKHUWKDQEDVLFSDUWQHUWUHDWPHQWVHUYLFHV
E WKHSURFXUHPHQWRUGLVWULEXWLRQRIDQ\VSHUPRWKHUWKDQVSHUP
ZKLFKLVSDUWQHUGRQDWHGVSHUPDQGKDVQRWEHHQVWRUHGLQWKH
FRXUVH RI SURYLGLQJ QRQPHGLFDO IHUWLOLW\ VHUYLFHV IRU DQ\
LGHQWLILDEOHLQGLYLGXDO
F WKHNHHSLQJRIWKHJDPHWHVRIDQ\LGHQWLILDEOHLQGLYLGXDORURI
DQHPEU\RWDNHQIURPDQ\LGHQWLILDEOHZRPDQ
G WKHXVHRIWKHJDPHWHVRIDQ\LGHQWLILDEOHLQGLYLGXDORWKHUWKDQ
WKHLUXVHIRUWKHSXUSRVHRIEDVLFSDUWQHUWUHDWPHQWVHUYLFHV
H WKHXVHRIDQHPEU\RWDNHQIURPDQ\LGHQWLILDEOHZRPDQ
RULILWVKRZVWKDWDQ\LGHQWLILDEOHLQGLYLGXDOLVDUHOHYDQWLQGLYLGXDO



,QIRUPDWLRQGRHVQRWIDOOZLWKLQVXEVHFWLRQ  LILWZDVSURYLGHGWRWKH
$XWKRULW\IRUWKHSXUSRVHVRIDQ\YROXQWDU\FRQWDFWUHJLVWHUDVGHILQHG
E\VHFWLRQ=(  



,QWKLVVHFWLRQqUHOHYDQWLQGLYLGXDOrPHDQVDQLQGLYLGXDOZKRZDVRU
PD\KDYHEHHQERUQLQFRQVHTXHQFHRIu
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+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu$PHQGPHQWVRI+XPDQ)HUWLOLVDWLRQDQG(PEU\RORJ\$FW

D
E

WUHDWPHQWVHUYLFHVRWKHUWKDQEDVLFSDUWQHUWUHDWPHQWVHUYLFHV
RU
WKH SURFXUHPHQW RU GLVWULEXWLRQ RI DQ\ VSHUP RWKHU WKDQ
SDUWQHUGRQDWHGVSHUPZKLFKKDVQRWEHHQVWRUHG LQWKHFRXUVH
RISURYLGLQJQRQPHGLFDOIHUWLOLW\VHUYLFHV



=$ 5HTXHVWIRULQIRUPDWLRQDVWRJHQHWLFSDUHQWDJHHWF
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$SHUVRQZKRKDVDWWDLQHGWKHDJHRI qWKHDSSOLFDQWr PD\E\QRWLFH
WRWKH$XWKRULW\UHTXLUHWKH$XWKRULW\WRFRPSO\ZLWKDUHTXHVWXQGHU
VXEVHFWLRQ  DQGWKH$XWKRULW\VKDOOGRVRLIu
D WKH LQIRUPDWLRQ FRQWDLQHG LQ WKH UHJLVWHU VKRZV WKDW WKH
DSSOLFDQWLVDUHOHYDQWLQGLYLGXDODQG
E WKHDSSOLFDQWKDVEHHQJLYHQDVXLWDEOHRSSRUWXQLW\WRUHFHLYH
SURSHUFRXQVHOOLQJDERXWWKHLPSOLFDWLRQVRIFRPSOLDQFHZLWK
WKHUHTXHVW



7KHDSSOLFDQWPD\UHTXHVWWKH$XWKRULW\WRJLYHWKHDSSOLFDQWQRWLFH
VWDWLQJZKHWKHURUQRWWKHLQIRUPDWLRQFRQWDLQHGLQWKHUHJLVWHUVKRZV
WKDWDSHUVRQ qWKHGRQRUr RWKHUWKDQDSDUHQWRIWKHDSSOLFDQWZRXOG
RUPLJKWEXWIRUWKHUHOHYDQWVWDWXWRU\SURYLVLRQVEHWKHSDUHQWRIWKH
DSSOLFDQWDQGLILWGRHVVKRZWKDWu
D JLYLQJWKHDSSOLFDQWVRPXFKRIWKDWLQIRUPDWLRQDVUHODWHVWR
WKH GRQRU DV WKH $XWKRULW\ LV UHTXLUHG E\ UHJXODWLRQV WR JLYH
EXWQRRWKHULQIRUPDWLRQ 
E VWDWLQJZKHWKHURUQRWWKDWLQIRUPDWLRQVKRZVWKDWEXWIRUWKH
UHOHYDQW VWDWXWRU\ SURYLVLRQV WKH DSSOLFDQW DQG D SHUVRQ
VSHFLILHG LQ WKH UHTXHVW DV D SHUVRQ ZKRP WKH DSSOLFDQW
SURSRVHV WR PDUU\ RU ZLWK ZKRP WKH DSSOLFDQW SURSRVHV WR
HQWHULQWRDFLYLOSDUWQHUVKLSZRXOGRUPLJKWEHUHODWHGRU
F VWDWLQJ ZKHWKHU RU QRW WKH LQIRUPDWLRQ VKRZV WKDW WKHUH DUH
RWKHUSHUVRQVRIZKRPWKHGRQRULVQRWWKHSDUHQWEXWZRXOGRU
PLJKWEXWIRUWKHUHOHYDQWVWDWXWRU\SURYLVLRQVEHWKHSDUHQW
DQGLIVRu
L WKHQXPEHURIWKRVHRWKHUSHUVRQV
LL WKHVH[RIHDFKRIWKHPDQG
LLL WKH\HDURIELUWKRIHDFKRIWKHP



7KH$XWKRULW\QHHGQRWFRPSO\ZLWKDUHTXHVWPDGHXQGHUVXEVHFWLRQ
 F E\DQ\DSSOLFDQWLILWFRQVLGHUVWKDWVSHFLDOFLUFXPVWDQFHVH[LVW
ZKLFKLQFUHDVHWKHOLNHOLKRRGWKDWFRPSOLDQFHZLWKWKHUHTXHVWZRXOG
HQDEOHWKHDSSOLFDQWu
D WR LGHQWLI\ WKH GRQRU LQ D FDVH ZKHUH WKH $XWKRULW\ LV QRW
UHTXLUHG E\ UHJXODWLRQV XQGHU VXEVHFWLRQ  D  WR JLYH WKH
DSSOLFDQWLQIRUPDWLRQZKLFKLGHQWLILHVWKHGRQRURU
E WRLGHQWLI\DQ\SHUVRQDERXWZKRPLQIRUPDWLRQLVJLYHQXQGHU
VXEVHFWLRQ  F 



5HJXODWLRQVFDQQRWUHTXLUHWKH$XWKRULW\WRJLYHDQ\LQIRUPDWLRQDVWR
WKHLGHQWLW\RIDSHUVRQZKRVHJDPHWHVKDYHEHHQXVHGRUIURPZKRP
DQHPEU\RKDVEHHQWDNHQLIDSHUVRQWRZKRPDOLFHQFHDSSOLHGZDV
SURYLGHGZLWKWKHLQIRUPDWLRQDWDWLPHZKHQWKH$XWKRULW\RUDVWKH
FDVHPD\EHWKH+XPDQ)HUWLOLVDWLRQDQG(PEU\RORJ\$XWKRULW\FRXOG
QRWKDYHEHHQUHTXLUHGWRJLYHLQIRUPDWLRQRIWKHNLQGLQTXHVWLRQ













+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu$PHQGPHQWVRI+XPDQ)HUWLOLVDWLRQDQG(PEU\RORJ\$FW



$SHUVRQZKRKDVQRWDWWDLQHGWKHDJHRI qWKHPLQRUr PD\E\QRWLFH
WR WKH $XWKRULW\ VSHFLI\LQJ DQRWKHU SHUVRQ qWKH LQWHQGHG VSRXVH RU
FLYLOSDUWQHUr DVDSHUVRQZKRPWKHPLQRUSURSRVHVWRPDUU\RUZLWK
ZKRPWKHPLQRUSURSRVHVWRHQWHULQWRDFLYLOSDUWQHUVKLSUHTXLUHWKH
$XWKRULW\ WR FRPSO\ ZLWK D UHTXHVW XQGHU VXEVHFWLRQ   DQG WKH
$XWKRULW\VKDOOGRVRWRWKHH[WHQWLWLVDEOHLIu
D WKHLQIRUPDWLRQVKRZVWKDWWKHPLQRULVDUHOHYDQWLQGLYLGXDO
E WKH PLQRU KDV EHHQ JLYHQ D VXLWDEOH RSSRUWXQLW\ WR UHFHLYH
SURSHUFRXQVHOOLQJDERXWWKHLPSOLFDWLRQVRIFRPSOLDQFHZLWK
WKHUHTXHVW



7KHPLQRUPD\UHTXHVWWKH$XWKRULW\WRJLYHWKHPLQRUQRWLFHVWDWLQJ
ZKHWKHURUQRWWKHLQIRUPDWLRQFRQWDLQHGLQWKHUHJLVWHUVKRZVWKDWEXW
IRU WKH UHOHYDQW VWDWXWRU\ SURYLVLRQV WKH PLQRU DQG WKH LQWHQGHG
VSRXVHRUFLYLOSDUWQHUZRXOGRUPLJKWEHUHODWHG



,QWKLVVHFWLRQu
qUHOHYDQWLQGLYLGXDOrKDVWKHVDPHPHDQLQJDVLQVHFWLRQ
qWKHUHOHYDQWVWDWXWRU\SURYLVLRQVrPHDQVVHFWLRQVWRRIWKLV
$FWDQG3DUWRIWKH+XPDQ7LVVXH$QG(PEU\RV$FW







=% 3RZHURI$XWKRULW\WRLQIRUPGRQRURIUHTXHVWIRULQIRUPDWLRQ




:KHUHu
D WKH $XWKRULW\ KDV UHFHLYHG IURP D SHUVRQ qWKH DSSOLFDQWr  D
QRWLFH FRQWDLQLQJ D UHTXHVW XQGHU VXEVHFWLRQ   RI VHFWLRQ
=$DQG
E FRPSOLDQFH E\ WKH $XWKRULW\ ZLWK LWV GXW\ XQGHU WKDW VHFWLRQ
KDVLQYROYHGRU ZLOO LQYROYH JLYLQJWKHDSSOLFDQWLQIRUPDWLRQ
UHODWLQJWRDSHUVRQRWKHUWKDQWKHSDUHQWRIWKHDSSOLFDQWZKR
ZRXOGRUPLJKWEXWIRUWKHUHOHYDQWVWDWXWRU\SURYLVLRQVEHD
SDUHQWRIWKHDSSOLFDQW qWKHGRQRUr 
WKH $XWKRULW\ PD\ QRWLI\ WKH GRQRU WKDW D UHTXHVW XQGHU VHFWLRQ
=$   KDV EHHQ PDGH EXW PD\ QRW GLVFORVH WKH LGHQWLW\ RI WKH
DSSOLFDQWRUDQ\LQIRUPDWLRQUHODWLQJWRWKHDSSOLFDQW







,QWKLVVHFWLRQqWKHUHOHYDQWVWDWXWRU\SURYLVLRQVrKDVWKHVDPHPHDQLQJ
DVLQVHFWLRQ=$

=& 3URYLVLRQWRGRQRURILQIRUPDWLRQDERXWUHVXOWLQJFKLOGUHQ


7KLVVHFWLRQDSSOLHVZKHUHDSHUVRQ qWKHGRQRUr KDVFRQVHQWHGXQGHU
6FKHGXOH ZKHWKHUEHIRUHRUDIWHUWKHFRPLQJLQWRIRUFHRIWKLVVHFWLRQ
WR WKH XVH IRU WKH SXUSRVHV RI WUHDWPHQW VHUYLFHV SURYLGHG XQGHU D
OLFHQFHRIu
D WKHGRQRUpVJDPHWHVRU
E DQHPEU\RWKHFUHDWLRQRIZKLFKZDVEURXJKWDERXWXVLQJWKH
GRQRUpVJDPHWHV



,QVXEVHFWLRQ  qWUHDWPHQWVHUYLFHVrGRQRWLQFOXGHWUHDWPHQWVHUYLFHV
SURYLGHGWRWKHGRQRURUWRWKHGRQRUDQGDQRWKHUSHUVRQWRJHWKHU



7KH GRQRU PD\ E\ QRWLFH UHTXHVW WKH DSSURSULDWH SHUVRQ WR JLYH WKH
GRQRUQRWLFHVWDWLQJu
D WKHQXPEHURISHUVRQVRIZKRPWKHGRQRULVQRWDSDUHQWEXW
ZRXOGRUPLJKWEXWIRUWKHUHOHYDQWVWDWXWRU\SURYLVLRQVEHD
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+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu$PHQGPHQWVRI+XPDQ)HUWLOLVDWLRQDQG(PEU\RORJ\$FW

E
F

SDUHQWE\YLUWXHRIWKHXVHRIWKHJDPHWHVRUHPEU\RVWRZKLFK
WKHFRQVHQWUHODWHV
WKHVH[RIHDFKRIWKRVHSHUVRQVDQG
WKH\HDURIELUWKRIHDFKRIWKRVHSHUVRQV



6XEMHFWWRVXEVHFWLRQV  DQG  WKHDSSURSULDWHSHUVRQVKDOOQRWLI\
WKH GRQRU ZKHWKHU WKH DSSURSULDWH SHUVRQ KROGV WKH LQIRUPDWLRQ
PHQWLRQHG LQ VXEVHFWLRQ   DQG LI WKH DSSURSULDWH SHUVRQ GRHV VR
VKDOOFRPSO\ZLWKWKHUHTXHVW



7KH DSSURSULDWH SHUVRQ QHHG QRW FRPSO\ ZLWK D UHTXHVW XQGHU
VXEVHFWLRQ   LI WKH DSSURSULDWH SHUVRQ FRQVLGHUV WKDW VSHFLDO
FLUFXPVWDQFHVH[LVWZKLFKLQFUHDVHWKHOLNHOLKRRGWKDWFRPSOLDQFHZLWK
WKH UHTXHVW ZRXOG HQDEOH WKH GRQRU WR LGHQWLI\ DQ\ RI WKH SHUVRQV
IDOOLQJZLWKLQVXEVHFWLRQ  D WR F 



:KHUH WKH SHUVRQ ZKR KHOG WKH OLFHQFH UHIHUUHG WR LQ VXEVHFWLRQ 
FRQWLQXHV WR KROG D OLFHQFH XQGHU SDUDJUDSK  RI 6FKHGXOH  WKH
$XWKRULW\QHHGQRWFRPSO\ZLWKDUHTXHVWXQGHUVXEVHFWLRQ  PDGH
WRWKH$XWKRULW\XQOHVVWKHGRQRUKDVSUHYLRXVO\PDGHDUHTXHVWXQGHU
WKDWVXEVHFWLRQWRWKHSHUVRQUHVSRQVLEOHDQGWKHSHUVRQUHVSRQVLEOHu
D KDVQRWLILHGWKHGRQRUWKDWLQIRUPDWLRQFRQFHUQHGLVQRWKHOGRU
E KDV IDLOHG WR FRPSO\ ZLWK WKH UHTXHVW ZLWKLQ D UHDVRQDEOH
SHULRG



,QWKLVVHFWLRQu
qWKHDSSURSULDWHSHUVRQrPHDQVu
D LQDFDVHZKHUHWKHSHUVRQZKRKHOGWKHOLFHQFHUHIHUUHG
WR LQ VXEVHFWLRQ   FRQWLQXHV WR KROG D OLFHQFH XQGHU
SDUDJUDSKRI6FKHGXOHWKHSHUVRQUHVSRQVLEOHRU
E WKH$XWKRULW\
qWKH UHOHYDQW VWDWXWRU\ SURYLVLRQVr KDV WKH VDPH PHDQLQJ DV LQ
VHFWLRQ=$

=' 3URYLVLRQRILQIRUPDWLRQDERXWGRQRUFRQFHLYHGJHQHWLFVLEOLQJV


)RU WKH SXUSRVHV RI WKLV VHFWLRQ WZR UHOHYDQW LQGLYLGXDOV DUH GRQRU
FRQFHLYHGJHQHWLFVLEOLQJVRIHDFKRWKHULIDSHUVRQ qWKHGRQRUr ZKR
LVQRWWKHSDUHQWRIHLWKHURIWKHPZRXOGRUPLJKWEXWIRUWKHUHOHYDQW
VWDWXWRU\SURYLVLRQVEHWKHSDUHQWRIERWKRIWKHP



:KHUHu
D WKHLQIRUPDWLRQRQWKHUHJLVWHUVKRZVWKDWDUHOHYDQWLQGLYLGXDO
q$r LVWKHGRQRUFRQFHLYHGJHQHWLFVLEOLQJRIDQRWKHUUHOHYDQW
LQGLYLGXDO q%r 
E $KDVSURYLGHGLQIRUPDWLRQ qWKHDJUHHGLQIRUPDWLRQr WRWKH
$XWKRULW\ ZLWK WKH UHTXHVW WKDW LW VKRXOG EH GLVFORVHG WR DQ\
GRQRUFRQFHLYHGJHQHWLFVLEOLQJRI$DQG
F WKHFRQGLWLRQVLQVXEVHFWLRQ  DUHVDWLVILHG
WKH$XWKRULW\VKDOOGLVFORVHWKHDJUHHGLQIRUPDWLRQWR%
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7KHFRQGLWLRQVUHIHUUHGWRLQVXEVHFWLRQ  F DUHu
D WKDWHDFKRI$DQG%KDVDWWDLQHGWKHDJHRI
E WKDW % KDV UHTXHVWHG WKH GLVFORVXUH WR % RI LQIRUPDWLRQ DERXW
DQ\GRQRUFRQFHLYHGJHQHWLFVLEOLQJRI%





















+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu$PHQGPHQWVRI+XPDQ)HUWLOLVDWLRQDQG(PEU\RORJ\$FW

F
G



WKDWHDFKRI$DQG%KDVEHHQJLYHQDVXLWDEOHRSSRUWXQLW\WR
UHFHLYHSURSHUFRXQVHOOLQJDERXWWKHLPSOLFDWLRQVRIGLVFORVXUH
XQGHUVXEVHFWLRQ  DQG
WKDWWKHGLVFORVXUHRILQIRUPDWLRQXQGHUVXEVHFWLRQ  ZLOOQRW
OHDGWR$RU%LGHQWLI\LQJWKHGRQRUXQOHVVu
L WKH GRQRU KDV FRQVHQWHG WR WKH GRQRUpV LGHQWLW\ EHLQJ
GLVFORVHGWR$RU%RU
LL ZHUH$RU%WRPDNHDUHTXHVWXQGHUVHFWLRQ=$  
WKH$XWKRULW\ZRXOGEHUHTXLUHGE\UHJXODWLRQVXQGHU
VHFWLRQ =$  D  WR JLYH $ RU % LQIRUPDWLRQ ZKLFK
ZRXOGLGHQWLI\WKHGRQRU

,QWKLVVHFWLRQu
D qWKHUHOHYDQWLQGLYLGXDOrKDVWKHVDPHPHDQLQJDVLQVHFWLRQ
DQG
E qWKHUHOHYDQWVWDWXWRU\SURYLVLRQVrKDVWKHVDPHPHDQLQJDVLQ
VHFWLRQ=$







=( 3RZHURI$XWKRULW\WRNHHSYROXQWDU\FRQWDFWUHJLVWHU






,QWKLVVHFWLRQDQGVHFWLRQ=)DqYROXQWDU\FRQWDFWUHJLVWHUrPHDQVD
UHJLVWHURISHUVRQVZKRu
D KDYH H[SUHVVHG WKHLU ZLVK WR UHFHLYH LQIRUPDWLRQ DERXW DQ\
SHUVRQWRZKRPWKH\DUHJHQHWLFDOO\UHODWHGDVDFRQVHTXHQFHRI
WKHSURYLVLRQWRDQ\SHUVRQRIWUHDWPHQWVHUYLFHVLQWKH8QLWHG
.LQJGRPEHIRUH$XJXVWDQG
E KDYHDWWDLQHGWKHDJHRI
7KH$XWKRULW\PD\u
D VHWXSDYROXQWDU\FRQWDFWUHJLVWHULQVXFKPDQQHUDVLWWKLQNV
ILW
E NHHSDYROXQWDU\FRQWDFWUHJLVWHULQVXFKPDQQHUDVLWWKLQNVILW
F GHWHUPLQHFULWHULDIRUHOLJLELOLW\IRULQFOXVLRQRQWKHUHJLVWHUDQG
WKHSDUWLFXODUVWKDWPD\EHLQFOXGHG
G FKDUJHDIHHWRSHUVRQVZKRZLVKWKHLUSDUWLFXODUVWREHHQWHUHG
RQWKHUHJLVWHU
H DUUDQJHIRUVDPSOHVRIWKH'1$RIVXFKSHUVRQVWREHDQDO\VHG
DWWKHLUUHTXHVW
I PDNH VXFK DUUDQJHPHQWV DV LW WKLQNV ILW IRU WKH GLVFORVXUH RI
LQIRUPDWLRQRQWKHUHJLVWHUEHWZHHQSHUVRQVZKRDSSHDUWRWKH
$XWKRULW\WREHJHQHWLFDOO\UHODWHGDQG
J LPSRVHVXFKFRQGLWLRQVDVLWWKLQNVILWWRSUHYHQWDSHUVRQ q$r
IURP GLVFORVLQJ LQIRUPDWLRQ WR D SHUVRQ WR ZKRP $ LV
JHQHWLFDOO\UHODWHG q%r ZKHUHWKDWLQIRUPDWLRQZRXOGLGHQWLI\
DQ\SHUVRQZKRLVJHQHWLFDOO\UHODWHGWRERWK$DQG%
7KH$XWKRULW\PD\PDNHDUUDQJHPHQWVZLWKDQ\SHUVRQE\ZKRPD
YROXQWDU\ FRQWDFW UHJLVWHU LV NHSW EHIRUH WKH FRPPHQFHPHQW RI WKLV
VHFWLRQ IRU WKH VXSSO\ E\ WKDW SHUVRQ WR WKH $XWKRULW\ RI WKH
LQIRUPDWLRQFRQWDLQHGLQWKHUHJLVWHUPDLQWDLQHGE\WKDWSHUVRQ
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+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu$PHQGPHQWVRI+XPDQ)HUWLOLVDWLRQDQG(PEU\RORJ\$FW

=) )LQDQFLDODVVLVWDQFHIRUSHUVRQVHWWLQJXSRUNHHSLQJYROXQWDU\FRQWDFW
UHJLVWHU






7KH $XWKRULW\ PD\ LQVWHDG RI NHHSLQJ D YROXQWDU\ FRQWDFW UHJLVWHU
JLYHILQDQFLDODVVLVWDQFHWRDQ\SHUVRQZKRVHWVXSRUNHHSVDYROXQWDU\
FRQWDFWUHJLVWHU
)LQDQFLDODVVLVWDQFHXQGHUVXEVHFWLRQ  PD\EHJLYHQLQDQ\IRUPDQG
LQSDUWLFXODUPD\EHJLYHQE\ZD\RIu
D JUDQWV
E ORDQV
F JXDUDQWHHVRU
G LQFXUULQJH[SHQGLWXUHIRUWKHSHUVRQDVVLVWHG



)LQDQFLDODVVLVWDQFHXQGHUVXEVHFWLRQ  PD\EHJLYHQRQVXFKWHUPV
DQGFRQGLWLRQVDVWKH$XWKRULW\FRQVLGHUVDSSURSULDWH



$SHUVRQUHFHLYLQJDVVLVWDQFHXQGHUVXEVHFWLRQ  PXVWFRPSO\ZLWK
WKHWHUPVDQGFRQGLWLRQVRQZKLFKLWLVJLYHQDQGFRPSOLDQFHPD\EH
HQIRUFHGE\WKH$XWKRULW\r







5HVWULFWLRQVRQGLVFORVXUHRILQIRUPDWLRQ
)RUVHFWLRQRIWKH$FWVXEVWLWXWHu
$ 'LVFORVXUHRILQIRUPDWLRQ
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1R SHUVRQ VKDOO GLVFORVH DQ\ LQIRUPDWLRQ IDOOLQJ ZLWKLQ VHFWLRQ  
ZKLFKWKHSHUVRQREWDLQHGLQWKHSHUVRQpVFDSDFLW\DVu
D DPHPEHURUHPSOR\HHRIWKH$XWKRULW\
E DQ\ SHUVRQ H[HUFLVLQJ IXQFWLRQV RI WKH $XWKRULW\ E\ YLUWXH RI
VHFWLRQ  RU  RI WKH +XPDQ 7LVVXH DQG (PEU\RV $FW 
LQFOXGLQJDSHUVRQH[HUFLVLQJVXFKIXQFWLRQVE\YLUWXHRIHLWKHU
RIWKRVHVHFWLRQVDVDPHPEHURIVWDIIRUDVDQHPSOR\HH 
F DQ\SHUVRQHQJDJHGE\WKH$XWKRULW\WRSURYLGHVHUYLFHVWRWKH
$XWKRULW\
G DQ\SHUVRQHPSOR\HGE\RUHQJDJHGWRSURYLGHVHUYLFHVWRD
SHUVRQPHQWLRQHGLQSDUDJUDSK F 
H D PHPEHU RU HPSOR\HH RI WKH +XPDQ )HUWLOLVDWLRQ DQG
(PEU\RORJ\$XWKRULW\
I DSHUVRQWRZKRPDOLFHQFHDSSOLHV
J DSHUVRQWRZKRPDWKLUGSDUW\DJUHHPHQWDSSOLHVRU
K DSHUVRQWRZKRPGLUHFWLRQVKDYHEHHQJLYHQ
6XEVHFWLRQ  GRHVQRWDSSO\ZKHUHu
D WKHGLVFORVXUHLVPDGHWRDSHUVRQDVDPHPEHURUHPSOR\HHRI
WKH $XWKRULW\ RU DV D SHUVRQ H[HUFLVLQJ IXQFWLRQV RI WKH
$XWKRULW\DVPHQWLRQHGLQVXEVHFWLRQ  E 
E WKH GLVFORVXUH LV PDGH WR RU E\ D SHUVRQ IDOOLQJ ZLWKLQ
VXEVHFWLRQ  F  IRU WKH SXUSRVH RI WKH SURYLVLRQ RI VHUYLFHV
ZKLFKWKDWSHUVRQLVHQJDJHGWRSURYLGHWRWKH$XWKRULW\
F WKH GLVFORVXUH LV PDGH E\ D SHUVRQ PHQWLRQHG LQ VXEVHFWLRQ
 G  IRU WKH SXUSRVH RI HQDEOLQJ D SHUVRQ IDOOLQJ ZLWKLQ
VXEVHFWLRQ  F  WR SURYLGH VHUYLFHV ZKLFK WKDW SHUVRQ LV
HQJDJHGWRSURYLGHWRWKH$XWKRULW\















+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu$PHQGPHQWVRI+XPDQ)HUWLOLVDWLRQDQG(PEU\RORJ\$FW
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WKHGLVFORVXUHLVPDGHWRDSHUVRQWRZKRPDOLFHQFHDSSOLHVIRU
WKHSXUSRVHRIWKDWSHUVRQpVIXQFWLRQVDVVXFK
WKH GLVFORVXUH LV PDGH WR D SHUVRQ WR ZKRP D WKLUG SDUW\
DJUHHPHQW DSSOLHV IRU WKH SXUSRVH RI WKDW SHUVRQpV IXQFWLRQV
XQGHUWKDWDJUHHPHQW
WKH GLVFORVXUH LV PDGH LQ SXUVXDQFH RI GLUHFWLRQV JLYHQ E\
YLUWXHRIVHFWLRQ
WKH GLVFORVXUH LV PDGH VR WKDW QR LQGLYLGXDO WR ZKRP WKH
LQIRUPDWLRQUHODWHVFDQEHLGHQWLILHG
WKH GLVFORVXUH LV RI LQIRUPDWLRQ IDOOLQJ ZLWKLQ VHFWLRQ   D
DQGLVPDGHZLWKWKHFRQVHQWUHTXLUHGE\VXEVHFWLRQ  
WKHGLVFORVXUHLVRILQIRUPDWLRQIDOOLQJZLWKLQVHFWLRQ  E WR
H DQGLVPDGHu
L ZLWK WKH FRQVHQW RI WKH LQGLYLGXDO WR ZKRP LW UHODWHV
DQG
LL ZLWK WKH FRQVHQW RI DQ\ RWKHU LQGLYLGXDO ZKR PD\ EH
LGHQWLILHGIURPWKDWLQIRUPDWLRQ
WKHGLVFORVXUHLVRILQIRUPDWLRQZKLFKVKRZVWKDWDQLQGLYLGXDO
ZKRKDVDWWDLQHGWKHDJHRILVDUHOHYDQWLQGLYLGXDODQGLV
PDGHu
L ZLWKWKHFRQVHQWRIWKDWLQGLYLGXDO
LL LQDFDVHZKHUHWKHGLVFORVXUHRIWKDWLQIRUPDWLRQZRXOG
DOVR GLVFORVH DQ\ LQIRUPDWLRQ IDOOLQJ ZLWKLQ VHFWLRQ
  D  ZLWK WKH FRQVHQW UHTXLUHG E\ VXEVHFWLRQ  
DQG
LLL ZLWK WKH FRQVHQW RI DQ\ RWKHU LQGLYLGXDO ZKR PD\ EH
LGHQWLILHGIURPWKDWLQIRUPDWLRQ
WKHGLVFORVXUHLVRILQIRUPDWLRQZKLFKKDVEHHQODZIXOO\PDGH
DYDLODEOHWRWKHSXEOLFEHIRUHWKHGLVFORVXUHLVPDGH
WKH GLVFORVXUH LV PDGH LQ DFFRUGDQFH ZLWK VHFWLRQV =$ WR
='
WKHGLVFORVXUHLVUHTXLUHGRUDXWKRULVHGWREHPDGHu
L XQGHUUHJXODWLRQVPDGHXQGHUVHFWLRQ&RU
LL LQUHODWLRQWRDQ\WLPHEHIRUHWKHFRPLQJLQWRIRUFHRIWKH
ILUVW UHJXODWLRQV XQGHU WKDW VHFWLRQ UHJXODWLRQV PDGH
XQGHU VHFWLRQ  RI WKH 1DWLRQDO +HDOWK 6HUYLFH $FW

WKH GLVFORVXUH LV PDGH E\ D SHUVRQ DFWLQJ LQ WKH FDSDFLW\
PHQWLRQHGLQVXEVHFWLRQ  D RU E IRUWKHSXUSRVHRIFDUU\LQJ
RXWWKH$XWKRULW\pVGXWLHVXQGHUVHFWLRQ$
WKH GLVFORVXUH LV PDGH E\ D SHUVRQ DFWLQJ LQ WKH FDSDFLW\
PHQWLRQHGLQVXEVHFWLRQ  D RU E LQSXUVXDQFHRIDQRUGHURI
DFRXUWXQGHUVHFWLRQRU
WKH GLVFORVXUH LV PDGH E\ D SHUVRQ DFWLQJ LQ WKH FDSDFLW\
PHQWLRQHGLQVXEVHFWLRQ  D RU E WRWKH5HJLVWUDU*HQHUDOLQ
SXUVXDQFHRIDUHTXHVWXQGHUVHFWLRQ
WKH GLVFORVXUH LV PDGH E\ D SHUVRQ DFWLQJ LQ WKH FDSDFLW\
PHQWLRQHG LQ VXEVHFWLRQ  D  RU E  WR DQ\ ERG\ RU SHUVRQ
GLVFKDUJLQJDUHJXODWRU\IXQFWLRQIRUWKHSXUSRVHRIDVVLVWLQJ
WKDWERG\RUSHUVRQWRFDUU\RXWWKDWIXQFWLRQ
WKH GLVFORVXUH LV PDGH IRU WKH SXUSRVH RI HVWDEOLVKLQJ LQ DQ\
SURFHHGLQJV UHODWLQJ WR DQ DSSOLFDWLRQ IRU DQ RUGHU XQGHU
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+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu$PHQGPHQWVRI+XPDQ)HUWLOLVDWLRQDQG(PEU\RORJ\$FW
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VXEVHFWLRQ  RIVHFWLRQRIWKH+XPDQ7LVVXHDQG(PEU\RV
$FWZKHWKHUWKHFRQGLWLRQVSHFLILHGLQSDUDJUDSK D RU E
RIWKDWVXEVHFWLRQLVPHW
WKHGLVFORVXUHLVPDGHXQGHUVHFWLRQRIWKH$FFHVVWR+HDOWK
5HFRUGV$FW
WKHGLVFORVXUHLVPDGHXQGHU$UWLFOHRIWKH$FFHVVWR+HDOWK
5HFRUGV 1RUWKHUQ,UHODQG 2UGHURU
WKHGLVFORVXUHLVPDGHQHFHVVDULO\IRUu
L WKH SXUSRVH RI WKH LQYHVWLJDWLRQ RI DQ\ RIIHQFH RU
VXVSHFWHGRIIHQFH RU
LL DQ\ SXUSRVH SUHOLPLQDU\ WR SURFHHGLQJV RU IRU WKH
SXUSRVHVRIRULQFRQQHFWLRQZLWKDQ\SURFHHGLQJV

6XEVHFWLRQ  GRHVQRWDSSO\WRWKHGLVFORVXUHRILQIRUPDWLRQLQVRIDU
DVu
D WKHLQIRUPDWLRQLGHQWLILHVDSHUVRQZKREXWIRUVHFWLRQVWR
RIWKLV$FWRU3DUWRIWKH+XPDQ7LVVXHDQG(PEU\RV$FW
ZRXOG RU PLJKW EH D SDUHQW RI D SHUVRQ ZKR LQVWLWXWHG
SURFHHGLQJV XQGHU VHFWLRQ $ RI WKH &RQJHQLWDO 'LVDELOLWLHV
&LYLO/LDELOLW\ $FWDQG
E WKH GLVFORVXUH LV PDGH IRU WKH SXUSRVH RI GHIHQGLQJ VXFK
SURFHHGLQJV RU LQVWLWXWLQJ FRQQHFWHG SURFHHGLQJV IRU
FRPSHQVDWLRQDJDLQVWWKDWSDUHQW
)RUWKHSXUSRVHRIVXEVHFWLRQ  K DQG M LL WKHFRQVHQWUHTXLUHGE\
WKLVVXEVHFWLRQLVu
D ZKHUH DQ\ SHUVRQ LV LGHQWLILDEOH IURP WKH LQIRUPDWLRQ WKH
FRQVHQWRIWKDWSHUVRQRU
E ZKHUH WUHDWPHQW VHUYLFHV ZHUH SURYLGHG WR WZR SHUVRQV
WRJHWKHUDQGERWKSHUVRQVDUHLGHQWLILDEOHLIGLVFORVXUHLVPDGH
IRUWKHSXUSRVHRIGLVFORVLQJLQIRUPDWLRQDERXWWKHSURYLVLRQRI
WUHDWPHQWVHUYLFHVWRRQHRIWKHPWKHFRQVHQWRIWKDWSHUVRQ
)RUWKHSXUSRVHVRIVXEVHFWLRQ  K  L DQG M FRQVHQWWRGLVFORVXUH
JLYHQDWWKHUHTXHVWRIDQRWKHUVKDOOEHGLVUHJDUGHGXQOHVVEHIRUHLWLV
JLYHQWKHSHUVRQUHTXHVWLQJLWWDNHVUHDVRQDEOHVWHSVWRH[SODLQWRWKH
LQGLYLGXDOIURPZKRPLWLVUHTXHVWHGWKHLPSOLFDWLRQVRIFRPSOLDQFH
ZLWKWKHUHTXHVW



,QIRUPDWLRQIDOOLQJZLWKLQVHFWLRQ  FDQQRWEHGLVFORVHGE\YLUWXHRI
VXEVHFWLRQ  K  L RU M WRDSHUVRQZKRKDVQRWDWWDLQHGWKHDJHRI



3DUDJUDSK X RIVXEVHFWLRQ  VRIDUDVUHODWLQJWRGLVFORVXUHIRUWKH
SXUSRVHRIWKHLQYHVWLJDWLRQRIDQRIIHQFHRUVXVSHFWHGRIIHQFHRUIRU
DQ\SXUSRVHSUHOLPLQDU\WRRULQFRQQHFWLRQZLWKSURFHHGLQJVGRHV
QRWDSSO\u
D WRGLVFORVXUHRILQIRUPDWLRQHQDEOLQJDSHUVRQWREHLGHQWLILHG
DV D SHUVRQ ZKRVH JDPHWHV ZHUH XVHG LQ DFFRUGDQFH ZLWK
FRQVHQWJLYHQXQGHUSDUDJUDSKRI6FKHGXOHIRUWKHSXUSRVHV
RI WUHDWPHQW VHUYLFHV RU QRQPHGLFDO IHUWLOLW\ VHUYLFHV LQ
FRQVHTXHQFH RI ZKLFK DQ LGHQWLILDEOH LQGLYLGXDO ZDV RU PD\
KDYHEHHQERUQRU
E WRGLVFORVXUHLQFLUFXPVWDQFHVLQZKLFKVXEVHFWLRQ  RIVHFWLRQ
 RI WKLV $FW DSSOLHV RI LQIRUPDWLRQ UHOHYDQW WR WKH
GHWHUPLQDWLRQ RI WKH TXHVWLRQ PHQWLRQHG LQ WKDW VXEVHFWLRQ























+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu$PHQGPHQWVRI+XPDQ)HUWLOLVDWLRQDQG(PEU\RORJ\$FW

PDGH E\ DQ\ SHUVRQ DFWLQJ LQ D FDSDFLW\ PHQWLRQHG LQ
SDUDJUDSKV F WR K RIVXEVHFWLRQ  








%

,QWKHFDVHRILQIRUPDWLRQZKLFKUHODWHVWRWKHSURYLVLRQRIWUHDWPHQW
VHUYLFHVIRUDQ\LGHQWLILDEOHLQGLYLGXDOVXEVHFWLRQ  GRHVQRWDSSO\WR
GLVFORVXUHLQDQHPHUJHQF\WKDWLVWRVD\GLVFORVXUHPDGHu
D E\ D SHUVRQ ZKR LV VDWLVILHG WKDW LW LV QHFHVVDU\ WR PDNH WKH
GLVFORVXUH WR DYHUW DQ LPPLQHQW GDQJHU WR WKH KHDOWK RI DQ
LQGLYLGXDO ZLWK ZKRVH FRQVHQW WKH LQIRUPDWLRQ FRXOG EH
GLVFORVHGXQGHUVXEVHFWLRQ  K DQG
E LQFLUFXPVWDQFHVZKHUHLWLVQRWUHDVRQDEO\SUDFWLFDEOHWRREWDLQ
WKDWLQGLYLGXDOpVFRQVHQW
,QWKHFDVHRILQIRUPDWLRQZKLFKVKRZVWKDWDQ\LGHQWLILDEOHLQGLYLGXDO
ZDV RU PD\ KDYH EHHQ ERUQ LQ FRQVHTXHQFH RI WUHDWPHQW VHUYLFHV
VXEVHFWLRQ   GRHV QRW DSSO\ WR DQ\ GLVFORVXUH ZKLFK LV QHFHVVDULO\
LQFLGHQWDOWRGLVFORVXUHXQGHUVXEVHFWLRQ  K RU  
6XEVHFWLRQ   GRHV QRW DSSO\ WR WKH GLVFORVXUH WR DQ\ LQGLYLGXDO RI
LQIRUPDWLRQZKLFKu
D IDOOV ZLWKLQ VHFWLRQ    RI WKLV $FW E\ YLUWXH RI DQ\ RI
SDUDJUDSKV D WR H RIWKDWVHFWLRQDQG
E UHODWHVRQO\ WRWKDWLQGLYLGXDORULQWKHFDVHRIDQLQGLYLGXDO
WUHDWHGWRJHWKHUZLWKDQRWKHURQO\WRWKDWLQGLYLGXDODQGWKDW
RWKHU
,QVXEVHFWLRQ  u
D LQSDUDJUDSK M qUHOHYDQWLQGLYLGXDOrKDVWKHVDPHPHDQLQJDV
LQVHFWLRQ
E LQSDUDJUDSK T qUHJXODWRU\IXQFWLRQrKDVWKHVDPHPHDQLQJDV
LQVHFWLRQRIWKH/HJLVODWLYHDQG5HJXODWRU\5HIRUP$FW
F  DQG
F LQSDUDJUDSK X UHIHUHQFHVWRqSURFHHGLQJVrLQFOXGHDQ\IRUPDO
SURFHGXUHIRUGHDOLQJZLWKDFRPSODLQW
5HJXODWLRQV PD\ SURYLGH IRU DGGLWLRQDO H[FHSWLRQV IURP VHFWLRQ
$  



1RH[FHSWLRQPD\EHPDGHXQGHUWKLVVHFWLRQIRUu
D GLVFORVXUHRIDNLQGPHQWLRQHGLQSDUDJUDSK D RU E RIVHFWLRQ
$  RU
E GLVFORVXUH LQ FLUFXPVWDQFHV LQ ZKLFK VHFWLRQ  RI WKLV $FW
DSSOLHV RI LQIRUPDWLRQ KDYLQJ WKH WHQGHQF\ PHQWLRQHG LQ
VXEVHFWLRQ  RIWKDWVHFWLRQPDGHE\DQ\SHUVRQDFWLQJLQD
FDSDFLW\PHQWLRQHGLQSDUDJUDSKV F WR K RIVHFWLRQ$  













3RZHUWRSURYLGHIRUDGGLWLRQDOH[FHSWLRQVIURPVHFWLRQ$ 



&







'LVFORVXUHIRUWKHSXUSRVHVRIPHGLFDOUHVHDUFK
5HJXODWLRQV PD\ PDNH VXFK SURYLVLRQ IRU DQG LQ FRQQHFWLRQ ZLWK
UHTXLULQJRUUHJXODWLQJWKHSURFHVVLQJRISURWHFWHGLQIRUPDWLRQIRUWKH
SXUSRVHV RI PHGLFDO UHVHDUFK DV WKH 6HFUHWDU\ RI 6WDWH FRQVLGHUV
QHFHVVDU\RUH[SHGLHQWu
D LQWKHLQWHUHVWVRILPSURYLQJSDWLHQWFDUHRU
E LQWKHSXEOLFLQWHUHVW
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+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu$PHQGPHQWVRI+XPDQ)HUWLOLVDWLRQDQG(PEU\RORJ\$FW
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5HJXODWLRQVXQGHUVXEVHFWLRQ  PD\LQSDUWLFXODUPDNHSURYLVLRQu
D IRUUHTXLULQJRUDXWKRULVLQJWKHGLVFORVXUHRURWKHUSURFHVVLQJ
RI SURWHFWHG LQIRUPDWLRQ WR RU E\ SHUVRQV RI DQ\ SUHVFULEHG
GHVFULSWLRQ VXEMHFW WR FRPSOLDQFH ZLWK DQ\ SUHVFULEHG
FRQGLWLRQV LQFOXGLQJ FRQGLWLRQV UHTXLULQJ SUHVFULEHG
XQGHUWDNLQJV WR EH REWDLQHG IURP VXFK SHUVRQV DV WR WKH
SURFHVVLQJRIVXFKLQIRUPDWLRQ 
E IRU VHFXULQJ WKDW ZKHUH SUHVFULEHG SURWHFWHG LQIRUPDWLRQ LV
SURFHVVHG E\ D SHUVRQ LQ DFFRUGDQFH ZLWK WKH UHJXODWLRQV
DQ\WKLQJGRQHE\WKDWSHUVRQLQVRSURFHVVLQJWKHLQIRUPDWLRQ
PXVW EH WDNHQ WR EH ODZIXOO\ GRQH GHVSLWH DQ\ REOLJDWLRQ RI
FRQILGHQFHRZHGE\WKHSHUVRQLQUHVSHFWRILW
F IRU WKH HVWDEOLVKPHQW RI RQH RU PRUH ERGLHV WR H[HUFLVH
SUHVFULEHGIXQFWLRQVLQUHODWLRQWRWKHSURFHVVLQJRISURWHFWHG
LQIRUPDWLRQXQGHUWKRVHUHJXODWLRQV
G DVWRWKHPHPEHUVKLSDQGSURFHHGLQJVRIDQ\VXFKERG\DQG
H DV WR WKH SD\PHQW RI UHPXQHUDWLRQ DQG DOORZDQFHV WR DQ\
PHPEHURIDQ\VXFKERG\DQGWKHUHLPEXUVHPHQWRIH[SHQVHV



5HJXODWLRQVXQGHUVXEVHFWLRQ  PD\HQDEOHDQ\DSSURYDOJLYHQXQGHU
UHJXODWLRQVPDGHXQGHUVHFWLRQRIWKH1DWLRQDO+HDOWK6HUYLFH$FW
 FRQWURORISDWLHQWLQIRUPDWLRQ WRKDYHHIIHFWIRUWKHSXUSRVHVRI
WKHUHJXODWLRQVXQGHUVXEVHFWLRQ  LQWKHLUDSSOLFDWLRQWR(QJODQGDQG
:DOHV



6XEVHFWLRQV  WR  DUHVXEMHFWWRVXEVHFWLRQV  WR  



5HJXODWLRQV XQGHU WKLV VHFWLRQ PD\ QRW PDNH SURYLVLRQ IRU RU LQ
FRQQHFWLRQZLWKWKHSURFHVVLQJRISURWHFWHGLQIRUPDWLRQLQDPDQQHU
LQFRQVLVWHQWZLWKDQ\SURYLVLRQPDGHE\RUXQGHUWKH'DWD3URWHFWLRQ
$FW F  



6XEVHFWLRQ  GRHVQRWDIIHFWWKHRSHUDWLRQRISURYLVLRQVPDGHXQGHU
VXEVHFWLRQ  E 



%HIRUHPDNLQJDQ\UHJXODWLRQVXQGHUWKLVVHFWLRQWKH6HFUHWDU\RI6WDWH
VKDOO FRQVXOW VXFK ERGLHV DSSHDULQJ WR WKH 6HFUHWDU\ RI 6WDWH WR
UHSUHVHQWWKHLQWHUHVWVRIWKRVHOLNHO\WREHDIIHFWHGE\WKHUHJXODWLRQV
DVWKH6HFUHWDU\RI6WDWHFRQVLGHUVDSSURSULDWH



,QWKLVVHFWLRQu
qSUHVFULEHGrPHDQVSUHVFULEHGE\UHJXODWLRQVPDGHE\YLUWXHRI
WKLVVHFWLRQ
qSURFHVVLQJrLQUHODWLRQWRLQIRUPDWLRQPHDQVWKHXVHGLVFORVXUH
RUREWDLQLQJRIWKHLQIRUPDWLRQRUWKHGRLQJRIVXFKRWKHUWKLQJV
LQ UHODWLRQ WR LW DV PD\ EH SUHVFULEHG IRU WKH SXUSRVHV RI WKLV
GHILQLWLRQDQG
qSURWHFWHGLQIRUPDWLRQrPHDQVLQIRUPDWLRQIDOOLQJZLWKLQVHFWLRQ
  r



















+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu$PHQGPHQWVRI+XPDQ)HUWLOLVDWLRQDQG(PEU\RORJ\$FW



0LWRFKRQGULDOGRQDWLRQ
$IWHUVHFWLRQRIWKH$FWLQVHUWu
q0LWRFKRQGULDOGRQDWLRQ
$ 0LWRFKRQGULDOGRQDWLRQ






5HJXODWLRQV PD\ SURYLGH IRU DQ\ RI WKH UHOHYDQW SURYLVLRQV WR KDYH
HIIHFWVXEMHFWWRVSHFLILHGPRGLILFDWLRQVLQUHODWLRQWRFDVHVZKHUHu
D DQHJJZKLFKLVDSHUPLWWHGHJJIRUWKHSXUSRVHVRIVHFWLRQ 
E\YLUWXHRIUHJXODWLRQVPDGHXQGHUVHFWLRQ=$  RU
E DQHPEU\RZKLFKLVDSHUPLWWHGHPEU\RIRUWKRVHSXUSRVHVE\
YLUWXHRIVXFKUHJXODWLRQV
KDVEHHQFUHDWHGIURPPDWHULDOSURYLGHGE\WZRZRPHQ
,QWKLVVHFWLRQqWKHUHOHYDQWSURYLVLRQVrPHDQVu
D WKHIROORZLQJSURYLVLRQVRIWKLV$FWu
L VHFWLRQ UHJLVWHURILQIRUPDWLRQ 
LL VHFWLRQV=$WR=' SURYLVLRQRILQIRUPDWLRQ DQG
LLL 6FKHGXOH FRQVHQWVWRXVHRIJDPHWHVRUHPEU\RV DQG
E VHFWLRQRIWKH+XPDQ7LVVXHDQG(PEU\RV$FW SDUHQWDO
RUGHUV r







)HHVXQGHU$FW
$IWHUVHFWLRQ$RIWKH$FWLQVHUWu



q)HHV
%


)HHV
7KH$XWKRULW\PD\FKDUJHDIHHLQUHVSHFWRIDQ\RIWKHIROORZLQJu
D DQDSSOLFDWLRQIRUDOLFHQFH
E WKHJUDQWRUUHQHZDORIDOLFHQFH
F DQDSSOLFDWLRQIRUWKHUHYRFDWLRQRUYDULDWLRQRIDOLFHQFHRU
G WKHH[HUFLVHE\WKH$XWKRULW\RIDQ\RWKHUIXQFWLRQXQGHUWKLV
$FWu
L LQUHODWLRQWRDOLFHQFH
LL LQUHODWLRQWRSUHPLVHVZKLFKDUHRUKDYHEHHQSUHPLVHV
WRZKLFKDOLFHQFHUHODWHV
LLL LQUHODWLRQWRSUHPLVHVZKLFKDUHRUKDYHEHHQUHOHYDQW
WKLUGSDUW\SUHPLVHVLQUHODWLRQWRDOLFHQFHRU
LY LQ UHODWLRQ WR SUHPLVHV ZKLFK LI DQ DSSOLFDWLRQ LV
JUDQWHG ZLOO EH SUHPLVHV WR ZKLFK D OLFHQFH UHODWHV RU
UHOHYDQWWKLUGSDUW\SUHPLVHV



7KHDPRXQWRIDQ\IHHFKDUJHGE\YLUWXHRIVXEVHFWLRQ  LVWREHIL[HG
LQDFFRUGDQFHZLWKDVFKHPHPDGHE\WKH$XWKRULW\ZLWKWKHDSSURYDO
RIWKH6HFUHWDU\RI6WDWHDQGWKH7UHDVXU\



,Q IL[LQJ WKH DPRXQW RI DQ\ IHH WR EH FKDUJHG E\ YLUWXH RI WKDW
VXEVHFWLRQWKH$XWKRULW\PD\KDYHUHJDUGWRWKHFRVWVLQFXUUHGE\LWLQ
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+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu$PHQGPHQWVRI+XPDQ)HUWLOLVDWLRQDQG(PEU\RORJ\$FW

H[HUFLVLQJLWVIXQFWLRQVXQGHUWKLV$FWRUXQGHU3DUWRIWKH+XPDQ
7LVVXHDQG(PEU\RV$FW








7KH$XWKRULW\PD\DOVRFKDUJHVXFKIHHDVLWWKLQNVILWLQUHVSHFWRIDQ\
RIWKHIROORZLQJu
D WKHJLYLQJRIQRWLFHXQGHUVHFWLRQ=$  RU  
E WKH SURYLVLRQ RI LQIRUPDWLRQ XQGHU VHFWLRQ =$   RU  
=%  RU='
,QIL[LQJWKHDPRXQWRIDQ\IHHWREHFKDUJHGE\YLUWXHRIVXEVHFWLRQ 
WKH$XWKRULW\PD\KDYHUHJDUGWRWKHFRVWVLQFXUUHGE\LWLQH[HUFLVLQJ
WKHIXQFWLRQWRZKLFKWKHIHHUHODWHV





'LIIHUHQW IHHV PD\ EH IL[HG XQGHU WKLV VHFWLRQ IRU GLIIHUHQW
FLUFXPVWDQFHVr

3RZHUVRILQVSHFWLRQHQWU\VHDUFKDQGVHL]XUH


%HIRUH VHFWLRQ  RI WKH  $FW EXW DIWHU WKH KHDGLQJ q(QIRUFHPHQWr
LPPHGLDWHO\EHIRUHWKDWVHFWLRQ LQVHUWu



q$ 3RZHUVRIPHPEHUVDQGHPSOR\HHVRI$XWKRULW\
6FKHGXOH% ZKLFKPDNHVSURYLVLRQVDERXWWKHSRZHUVRILQVSHFWLRQ
HQWU\VHDUFKDQGVHL]XUH KDVHIIHFW



1RWKLQJLQWKLV$FWPDNHVLWXQODZIXOIRUDPHPEHURUHPSOR\HHRIWKH
$XWKRULW\ WR NHHS DQ\ HPEU\R LQWHUVSHFLHV HPEU\R RU JDPHWHV LQ
SXUVXDQFHRIWKDWSHUVRQpVIXQFWLRQVDVVXFKr



$IWHU6FKHGXOH$WRWKH$FWLQVHUWWKH6FKHGXOHVHWRXWLQ6FKHGXOHWR
WKLV$FW



6HFWLRQRIWKH$FW SRZHUVRIPHPEHUVDQGHPSOR\HHVRI$XWKRULW\
DQGVHFWLRQRIWKDW$FW SRZHUWRHQWHUSUHPLVHV  ZKLFKDUHVXSHUVHGHGE\
WKHDPHQGPHQWVPDGHE\VXEVHFWLRQ  FHDVHWRKDYHHIIHFW
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3HQDOWLHVIRURIIHQFHVXQGHU$FW


6HFWLRQRIWKH$FW RIIHQFHV LVDPHQGHGDVIROORZV



,QVXEVHFWLRQ  D IRUq  F rVXEVWLWXWHq$  RU  r



,QVXEVHFWLRQ  u
D DIWHUSDUDJUDSK D LQVHUWu
q DD FRQWUDYHQHVVHFWLRQ % RIWKLV$FWq
E DIWHUSDUDJUDSK ED LQVHUWu
q EE FRQWUDYHQHVVHFWLRQ $ RIWKLV$FWrDQG
F LQSDUDJUDSK G IRUqVHFWLRQ  D rVXEVWLWXWHqVHFWLRQ ' r



,Q VXEVHFWLRQ   RPLW q RWKHU WKDQ DQ RIIHQFH WR ZKLFK VXEVHFWLRQ %
DSSOLHVr



,QVXEVHFWLRQ  IRUqVHFWLRQrVXEVWLWXWHqVHFWLRQ$r



,QVXEVHFWLRQ  IRUqRUWKHQRPLQDOOLFHQVHHrVXEVWLWXWHqRUWKHKROGHURIWKH
OLFHQFHr









+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu$PHQGPHQWVRI+XPDQ)HUWLOLVDWLRQDQG(PEU\RORJ\$FW



,QVXEVHFWLRQ  RPLWq    RUr



)RUVXEVHFWLRQ  VXEVWLWXWHu
q 

$






,WLVDGHIHQFHIRUDSHUVRQ qWKHGHIHQGDQWr FKDUJHGZLWKDQRIIHQFHRI
GRLQJDQ\WKLQJZKLFKXQGHUVHFWLRQ  RU $   RU$  FDQQRW
EHGRQHH[FHSWLQSXUVXDQFHRIDOLFHQFHWRSURYHu
D WKDW WKH GHIHQGDQW ZDV DFWLQJ XQGHU WKH GLUHFWLRQ RI DQRWKHU
DQG
E WKDWWKHGHIHQGDQWEHOLHYHGRQUHDVRQDEOHJURXQGVu
L WKDWWKHRWKHUSHUVRQZDVDWWKHPDWHULDOWLPHWKHSHUVRQ
UHVSRQVLEOH XQGHU D OLFHQFH D SHUVRQ GHVLJQDWHG E\
YLUWXHRIVHFWLRQ  E RIWKLV$FWDVDSHUVRQWRZKRP
D OLFHQFH DSSOLHG RU D SHUVRQ WRZKRP GLUHFWLRQV KDG
EHHQJLYHQXQGHUVHFWLRQ $ WR ' DQG
LL WKDW WKH GHIHQGDQW ZDV DXWKRULVHG E\ YLUWXH RI WKH
OLFHQFHRUGLUHFWLRQVWRGRWKHWKLQJLQTXHVWLRQ
,WLVDGHIHQFHIRUDSHUVRQ qWKHGHIHQGDQWr FKDUJHGZLWKDQRIIHQFHRI
GRLQJDQ\WKLQJZKLFKXQGHUVHFWLRQ $ RU % RU $ FDQQRWEH
GRQH H[FHSW LQ SXUVXDQFH RI D OLFHQFH RU D WKLUG SDUW\ DJUHHPHQW WR
SURYHu
D WKDW WKH GHIHQGDQW ZDV DFWLQJ XQGHU WKH GLUHFWLRQ RI DQRWKHU
DQG
E WKDWWKHGHIHQGDQWEHOLHYHGRQUHDVRQDEOHJURXQGVu
L WKDWWKHRWKHUSHUVRQZDVDWWKHPDWHULDOWLPHWKHSHUVRQ
UHVSRQVLEOH XQGHU D OLFHQFH D SHUVRQ GHVLJQDWHG E\
YLUWXHRIVHFWLRQ  E RIWKLV$FWDVDSHUVRQWRZKRP
D OLFHQFH DSSOLHG D SHUVRQ WR ZKRP D WKLUG SDUW\
DJUHHPHQWDSSOLHGRUDSHUVRQWRZKRPGLUHFWLRQVKDG
EHHQJLYHQXQGHUVHFWLRQ $ WR ' DQG
LL WKDW WKH GHIHQGDQW ZDV DXWKRULVHG E\ YLUWXH RI WKH
OLFHQFH WKLUG SDUW\ DJUHHPHQW RU GLUHFWLRQV WR GR WKH
WKLQJLQTXHVWLRQr













2PLWVXEVHFWLRQV $  $  %   DQG  
6HFWLRQ  RIWKH$FWDVDPHQGHGE\VXEVHFWLRQ  LVWREHWUHDWHGDVD
UHOHYDQWHQDFWPHQWIRUWKHSXUSRVHVRIVHFWLRQRIWKH&ULPLQDO-XVWLFH$FW
 F   LQFUHDVH LQ PD[LPXP WHUP WKDW PD\ EH LPSRVHG RQ VXPPDU\
FRQYLFWLRQRIRIIHQFHWULDEOHHLWKHUZD\ 



5HJXODWLRQVXQGHU$FW


6HFWLRQRIWKH$FW UHJXODWLRQV LVDPHQGHGDVIROORZV



$IWHUVXEVHFWLRQ  LQVHUWu
q $

6XEVHFWLRQ   GRHV QRW HQDEOH WKH 6HFUHWDU\ RI 6WDWH WR PDNH
UHJXODWLRQV E\ YLUWXH RIDQ\ RI VHFWLRQV   % DQG%   ZKLFK
FRQIHUUHJXODWLRQPDNLQJSRZHUVRQWKH$XWKRULW\ r



,QVXEVHFWLRQ  DIWHUqUHJXODWLRQVrLQVHUWqXQGHUWKLV$FWr



)RUVXEVHFWLRQ  VXEVWLWXWHu
q

7KHSRZHUWRPDNHUHJXODWLRQVXQGHUWKLV$FWPD\EHH[HUFLVHGu
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+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu$PHQGPHQWVRI+XPDQ)HUWLOLVDWLRQDQG(PEU\RORJ\$FW

D
E

$



$Q\ SRZHU RI WKH 6HFUHWDU\ RI 6WDWH RU WKH $XWKRULW\ WR PDNH
UHJXODWLRQVXQGHUWKLV$FWLQFOXGHVSRZHUWRPDNHVXFKWUDQVLWLRQDO
LQFLGHQWDO RU VXSSOHPHQWDO SURYLVLRQ DV WKH 6HFUHWDU\ RI 6WDWH RU WKH
$XWKRULW\FRQVLGHUVDSSURSULDWHr







)RUVXEVHFWLRQ  VXEVWLWXWHu
q

$



HLWKHULQUHODWLRQWRDOOFDVHVWRZKLFKWKHSRZHUH[WHQGVRULQ
UHODWLRQ WR WKRVH FDVHV VXEMHFW WR VSHFLILHG H[FHSWLRQV RU LQ
UHODWLRQWRDQ\VSHFLILHGFDVHVRUFODVVHVRIFDVHDQG
VR DV WR PDNH DV UHVSHFWV WKH FDVHV LQ UHODWLRQ WR ZKLFK LW LV
H[HUFLVHGu
L WKHIXOOSURYLVLRQWRZKLFKWKHSRZHUH[WHQGVRUDQ\OHVV
SURYLVLRQ ZKHWKHUE\ZD\RIH[FHSWLRQRURWKHUZLVH 
LL WKHVDPHSURYLVLRQIRUDOOFDVHVLQUHODWLRQWRZKLFKWKH
SRZHULVH[HUFLVHGRUGLIIHUHQWSURYLVLRQDVUHVSHFWVWKH
VDPHFDVHRUFODVVRIFDVHIRUGLIIHUHQWSXUSRVHV
LLL DQ\VXFKSURYLVLRQHLWKHUXQFRQGLWLRQDOO\RUVXEMHFWWR
DQ\VSHFLILHGFRQGLWLRQ

7KH6HFUHWDU\RI6WDWHVKDOOQRWPDNHUHJXODWLRQVE\YLUWXHRIDQ\RIWKH
SURYLVLRQV VSHFLILHG LQ VXEVHFWLRQ $  XQOHVV D GUDIW KDV EHHQ ODLG
EHIRUHDQGDSSURYHGE\DUHVROXWLRQRIHDFK+RXVHRI3DUOLDPHQW
7KRVHSURYLVLRQVDUHu
VHFWLRQ  
VHFWLRQ  F 
VHFWLRQ=$  
VHFWLRQ  RU  
VHFWLRQ=$
VHFWLRQ % 
VHFWLRQ=$  D 
VHFWLRQ%
VHFWLRQ&
VHFWLRQ$
VHFWLRQ
SDUDJUDSK  J =& $   $  F RI6FKHGXOH
SDUDJUDSKRI6FKHGXOHr

,QVXEVHFWLRQ  DIWHUqUHJXODWLRQVrLQVHUWqPDGHE\WKH6HFUHWDU\RI6WDWHr









3$57
3$5(17+22',1&$6(6,192/9,1*$66,67('5(352'8&7,21
0HDQLQJRIPRWKHU


0HDQLQJRIqPRWKHUr
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7KHZRPDQZKRLVFDUU\LQJRUKDVFDUULHGDFKLOGDVDUHVXOWRIWKHSODFLQJLQ
KHURIDQHPEU\RRURIVSHUPDQGHJJVDQGQRRWKHUZRPDQLVWREHWUHDWHG
DVWKHPRWKHURIWKHFKLOG





+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu3DUHQWKRRGLQFDVHVLQYROYLQJDVVLVWHGUHSURGXFWLRQ



6XEVHFWLRQ  GRHVQRWDSSO\WRDQ\FKLOGWRWKHH[WHQWWKDWWKHFKLOGLVWUHDWHG
E\YLUWXHRIDGRSWLRQDVQRWEHLQJWKHZRPDQpVFKLOG



6XEVHFWLRQ   DSSOLHV ZKHWKHU WKH ZRPDQ ZDV LQ WKH 8QLWHG .LQJGRP RU
HOVHZKHUHDWWKHWLPHRIWKHSODFLQJLQKHURIWKHHPEU\RRUWKHVSHUPDQGHJJV
$SSOLFDWLRQRIVHFWLRQVWR





$SSOLFDWLRQRIVHFWLRQVWR




6HFWLRQVWRDSSO\LQWKHFDVHRIDFKLOGZKRLVEHLQJRUKDVEHHQFDUULHG
E\DZRPDQ UHIHUUHGWRLQWKRVHVHFWLRQVDVq:r DVDUHVXOWRIWKHSODFLQJLQ
KHU RI DQ HPEU\R RU RI VSHUP DQG HJJV RU KHU DUWLILFLDO LQVHPLQDWLRQ WR
GHWHUPLQHZKRLVWREHWUHDWHGDVWKHRWKHUSDUHQWRIWKHFKLOG



6XEVHFWLRQ   KDV HIIHFW VXEMHFW WR WKH SURYLVLRQV RI VHFWLRQV   DQG 
OLPLWLQJWKHSXUSRVHVIRUZKLFKDSHUVRQLVWUHDWHGDVWKHFKLOGpVRWKHUSDUHQW
E\YLUWXHRIWKRVHVHFWLRQV
0HDQLQJRIIDWKHU



:RPDQPDUULHGDWWLPHRIWUHDWPHQW








,Iu
D

DWWKHWLPHRIWKHSODFLQJLQKHURIWKHHPEU\RRURIWKHVSHUPDQGHJJV
RURIKHUDUWLILFLDOLQVHPLQDWLRQ:ZDVDSDUW\WRDPDUULDJHDQG
E WKHFUHDWLRQRIWKHHPEU\RFDUULHGE\KHUZDVQRWEURXJKWDERXWZLWK
WKHVSHUPRIWKHRWKHUSDUW\WRWKHPDUULDJH
WKHQ VXEMHFW WR VHFWLRQ    WR   WKH RWKHU SDUW\ WR WKH PDUULDJH LV WR EH
WUHDWHGDVWKHIDWKHURIWKHFKLOGXQOHVVLWLVVKRZQWKDWKHGLGQRWFRQVHQWWR
WKH SODFLQJ LQ KHU RI WKH HPEU\R RU WKH VSHUP DQG HJJV RU WR KHU DUWLILFLDO
LQVHPLQDWLRQ DVWKHFDVHPD\EH 

7KLVVHFWLRQDSSOLHVZKHWKHU:ZDVLQWKH8QLWHG.LQJGRPRUHOVHZKHUHDWWKH
WLPHPHQWLRQHGLQVXEVHFWLRQ  D 





7UHDWPHQWSURYLGHGWRZRPDQZKHUHDJUHHGIDWKHUKRRGFRQGLWLRQVDSSO\
,IQRPDQLVWUHDWHGE\YLUWXHRIVHFWLRQDVWKHIDWKHURIWKHFKLOGDQGQR
ZRPDQLVWUHDWHGE\YLUWXHRIVHFWLRQDVDSDUHQWRIWKHFKLOGEXWu
D WKH HPEU\R RU WKH VSHUP DQG HJJV ZHUH SODFHG LQ : RU : ZDV
DUWLILFLDOO\LQVHPLQDWHGLQWKHFRXUVHRIWUHDWPHQWVHUYLFHVSURYLGHGLQ
WKH8QLWHG.LQJGRPE\DSHUVRQWRZKRPDOLFHQFHDSSOLHV
E DWWKHWLPHZKHQWKHHPEU\RRUWKHVSHUPDQGHJJVZHUHSODFHGLQ:
RU:ZDVDUWLILFLDOO\LQVHPLQDWHGWKHDJUHHGIDWKHUKRRGFRQGLWLRQV DV
VHWRXWLQVHFWLRQ ZHUHVDWLVILHGLQUHODWLRQWRDPDQLQUHODWLRQWR
WUHDWPHQWSURYLGHGWR:XQGHUWKHOLFHQFH
F WKHPDQUHPDLQHGDOLYHDWWKDWWLPHDQG
G WKHFUHDWLRQRIWKHHPEU\RFDUULHGE\:ZDVQRWEURXJKWDERXWZLWKWKH
PDQpVVSHUP
WKHQVXEMHFWWRVHFWLRQ  WR  WKHPDQLVWREHWUHDWHGDVWKHIDWKHURIWKH
FKLOG
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+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu3DUHQWKRRGLQFDVHVLQYROYLQJDVVLVWHGUHSURGXFWLRQ



7KHDJUHHGIDWKHUKRRGFRQGLWLRQV






7KH DJUHHG IDWKHUKRRG FRQGLWLRQV UHIHUUHG WR LQ VHFWLRQ  E  DUH PHW LQ
UHODWLRQWRDPDQ q0r LQUHODWLRQWRWUHDWPHQWSURYLGHGWR:XQGHUDOLFHQFH
LIEXWRQO\LIu
D 0KDVJLYHQWKHSHUVRQUHVSRQVLEOHDQRWLFHVWDWLQJWKDWKHFRQVHQWVWR
EHLQJ WUHDWHG DV WKH IDWKHU RI DQ\ FKLOG UHVXOWLQJ IURP WUHDWPHQW
SURYLGHGWR:XQGHUWKHOLFHQFH
E :KDVJLYHQWKHSHUVRQUHVSRQVLEOHDQRWLFHVWDWLQJWKDWVKHFRQVHQWVWR
0EHLQJVRWUHDWHG
F QHLWKHU0QRU:KDVVLQFHJLYLQJQRWLFHXQGHUSDUDJUDSK D RU E 
JLYHQWKHSHUVRQUHVSRQVLEOHQRWLFHRIWKHZLWKGUDZDORI0pVRU:pV
FRQVHQWWR0EHLQJVRWUHDWHG
G :KDVQRWVLQFHWKHJLYLQJRIWKHQRWLFHXQGHUSDUDJUDSK E JLYHQWKH
SHUVRQUHVSRQVLEOHu
L DIXUWKHUQRWLFHXQGHUWKDWSDUDJUDSKVWDWLQJWKDWVKHFRQVHQWV
WRDQRWKHUPDQEHLQJWUHDWHGDVWKHIDWKHURIDQ\UHVXOWLQJFKLOG
RU
LL D QRWLFH XQGHU VHFWLRQ   E  VWDWLQJ WKDW VKH FRQVHQWV WR D
ZRPDQEHLQJWUHDWHGDVDSDUHQWRIDQ\UHVXOWLQJFKLOGDQG
H :DQG0DUHQRWZLWKLQSURKLELWHGGHJUHHVRIUHODWLRQVKLSLQUHODWLRQ
WRHDFKRWKHU







$ QRWLFH XQGHU VXEVHFWLRQ  D  E  RU F  PXVW EH LQ ZULWLQJ DQG PXVW EH
VLJQHGE\WKHSHUVRQJLYLQJLW
)XUWKHUSURYLVLRQUHODWLQJWRVHFWLRQVDQG



:KHUHDSHUVRQLVWREHWUHDWHGDVWKHIDWKHURIWKHFKLOGE\YLUWXHRIVHFWLRQ
RUQRRWKHUSHUVRQLVWREHWUHDWHGDVWKHIDWKHURIWKHFKLOG



,Q(QJODQGDQG:DOHVDQG1RUWKHUQ,UHODQGVHFWLRQVDQGGRQRWDIIHFW
DQ\SUHVXPSWLRQDSSO\LQJE\YLUWXHRIWKHUXOHVRIFRPPRQODZWKDWDFKLOG
LVWKHOHJLWLPDWHFKLOGRIWKHSDUWLHVWRDPDUULDJH



,Q6FRWODQGVHFWLRQVDQGGRQRWDSSO\LQUHODWLRQWRDQ\FKLOGZKRE\
YLUWXHRIDQ\HQDFWPHQWRURWKHUUXOHRIODZLVWUHDWHGDVWKHFKLOGRIWKHSDUWLHV
WRDPDUULDJH



6HFWLRQV  DQG  GR QRW DSSO\ WR DQ\ FKLOG WR WKH H[WHQW WKDW WKH FKLOG LV
WUHDWHGE\YLUWXHRIDGRSWLRQDVQRWEHLQJWKHPDQpVFKLOG



8VHRIVSHUPRUWUDQVIHURIHPEU\RDIWHUGHDWKRIPDQSURYLGLQJVSHUP


,Iu
D
E

F
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WKHFKLOGKDVEHHQFDUULHGE\:DVDUHVXOWRIWKHSODFLQJLQKHURIDQ
HPEU\RRURIVSHUPDQGHJJVRUKHUDUWLILFLDOLQVHPLQDWLRQ
WKHFUHDWLRQRIWKHHPEU\RFDUULHGE\:ZDVEURXJKWDERXWE\XVLQJWKH
VSHUP RI D PDQ DIWHU KLV GHDWK RU WKH FUHDWLRQ RI WKH HPEU\R ZDV
EURXJKW DERXW XVLQJ WKH VSHUP RI D PDQ EHIRUH KLV GHDWK EXW WKH
HPEU\RZDVSODFHGLQ:DIWHUKLVGHDWK
WKHPDQFRQVHQWHGLQZULWLQJ DQGGLGQRWZLWKGUDZWKHFRQVHQW u
L WRWKHXVHRIKLVVSHUPDIWHUKLVGHDWKZKLFKEURXJKWDERXWWKH
FUHDWLRQRIWKHHPEU\RFDUULHGE\:RU DVWKHFDVHPD\EH WR













+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu3DUHQWKRRGLQFDVHVLQYROYLQJDVVLVWHGUHSURGXFWLRQ

WKH SODFLQJ LQ : DIWHU KLV GHDWK RI WKH HPEU\R ZKLFK ZDV
EURXJKWDERXWXVLQJKLVVSHUPEHIRUHKLVGHDWKDQG
LL WREHLQJWUHDWHGIRUWKHSXUSRVHPHQWLRQHGLQVXEVHFWLRQ  DV
WKHIDWKHURIDQ\UHVXOWLQJFKLOG
G :KDVHOHFWHGLQZULWLQJQRWODWHUWKDQWKHHQGRIWKHSHULRGRIGD\V
IURPWKHGD\RQZKLFKWKHFKLOGZDVERUQIRUWKHPDQWREHWUHDWHGIRU
WKHSXUSRVHPHQWLRQHGLQVXEVHFWLRQ  DVWKHIDWKHURIWKHFKLOGDQG
H QRRQHHOVHLVWREHWUHDWHGu
L DVWKHIDWKHURIWKHFKLOGE\YLUWXHRIVHFWLRQRURUE\YLUWXH
RIVHFWLRQ  RU  RU
LL DVDSDUHQWRIWKHFKLOGE\YLUWXHRIVHFWLRQRURUE\YLUWXH
RIDGRSWLRQ
WKHQWKHPDQLVWREHWUHDWHGIRUWKHSXUSRVHVPHQWLRQHGLQVXEVHFWLRQ  DV
WKHIDWKHURIWKHFKLOG


6XEVHFWLRQ  DSSOLHVZKHWKHU:ZDVLQWKH8QLWHG.LQJGRPRUHOVHZKHUHDW
WKHWLPHRIWKHSODFLQJLQKHURIWKHHPEU\RRURIWKHVSHUPDQGHJJVRURIKHU
DUWLILFLDOLQVHPLQDWLRQ



7KHSXUSRVHUHIHUUHGWRLQVXEVHFWLRQ  LVWKHSXUSRVHRIHQDEOLQJWKHPDQpV
SDUWLFXODUVWREHHQWHUHGDVWKHSDUWLFXODUVRIWKHFKLOGpVIDWKHULQDUHOHYDQW
UHJLVWHURIELUWKV













,QWKHDSSOLFDWLRQRIWKLVVHFWLRQWR6FRWODQGIRUDQ\UHIHUHQFHWRDSHULRGRI
GD\VWKHUHLVVXEVWLWXWHGDUHIHUHQFHWRDSHULRGRIGD\V
(PEU\RWUDQVIHUUHGDIWHUGHDWKRIKXVEDQGHWFZKRGLGQRWSURYLGHVSHUP





,Iu
D

WKHFKLOGKDVEHHQFDUULHGE\:DVDUHVXOWRIWKHSODFLQJLQKHURIDQ
HPEU\R
E WKHHPEU\RZDVFUHDWHGDWDWLPHZKHQ:ZDVDSDUW\WRDPDUULDJH
F WKHFUHDWLRQRIWKHHPEU\RZDVQRWEURXJKWDERXWZLWKWKHVSHUPRIWKH
RWKHUSDUW\WRWKHPDUULDJH
G WKHRWKHUSDUW\WRWKHPDUULDJHGLHGEHIRUHWKHSODFLQJRIWKHHPEU\RLQ
:
H WKH RWKHU SDUW\ WR WKH PDUULDJH FRQVHQWHG LQ ZULWLQJ DQG GLG QRW
ZLWKGUDZWKHFRQVHQW u
L WRWKHSODFLQJRIWKHHPEU\RLQ:DIWHUKLVGHDWKDQG
LL WREHLQJWUHDWHGIRUWKHSXUSRVHPHQWLRQHGLQVXEVHFWLRQ  DV
WKHIDWKHURIDQ\UHVXOWLQJFKLOG
I :KDVHOHFWHGLQZULWLQJQRWODWHUWKDQWKHHQGRIWKHSHULRGRIGD\V
IURPWKHGD\RQZKLFKWKHFKLOGZDVERUQIRUWKHPDQWREHWUHDWHGIRU
WKHSXUSRVHPHQWLRQHGLQVXEVHFWLRQ  DVWKHIDWKHURIWKHFKLOGDQG
J QRRQHHOVHLVWREHWUHDWHGu
L DVWKHIDWKHURIWKHFKLOGE\YLUWXHRIVHFWLRQRURUE\YLUWXH
RIVHFWLRQ  RU  RU
LL DVDSDUHQWRIWKHFKLOGE\YLUWXHRIVHFWLRQRURUE\YLUWXH
RIDGRSWLRQ
WKHQWKHPDQLVWREHWUHDWHGIRUWKHSXUSRVHVPHQWLRQHGLQVXEVHFWLRQ  DV
WKHIDWKHURIWKHFKLOG











,Iu
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+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu3DUHQWKRRGLQFDVHVLQYROYLQJDVVLVWHGUHSURGXFWLRQ

D

WKHFKLOGKDVEHHQFDUULHGE\:DVDUHVXOWRIWKHSODFLQJLQKHURIDQ
HPEU\R
E WKHHPEU\RZDVQRWFUHDWHGDWDWLPHZKHQ:ZDVDSDUW\WRDPDUULDJH
RUDFLYLOSDUWQHUVKLSEXWZDVFUHDWHGLQWKHFRXUVHRIWUHDWPHQWVHUYLFHV
SURYLGHGWR:LQWKH8QLWHG.LQJGRPE\DSHUVRQWRZKRPDOLFHQFH
DSSOLHV
F DPDQFRQVHQWHGLQZULWLQJ DQGGLGQRWZLWKGUDZWKHFRQVHQW u
L WRWKHSODFLQJRIWKHHPEU\RLQ:DIWHUKLVGHDWKDQG
LL WREHLQJWUHDWHGIRUWKHSXUSRVHPHQWLRQHGLQVXEVHFWLRQ  DV
WKHIDWKHURIDQ\UHVXOWLQJFKLOG
G WKHFUHDWLRQRIWKHHPEU\RZDVQRWEURXJKWDERXWZLWKWKHVSHUPRI
WKDWPDQ
H WKHPDQGLHGEHIRUHWKHSODFLQJRIWKHHPEU\RLQ:
I LPPHGLDWHO\EHIRUHWKHPDQpVGHDWKWKHDJUHHGIDWKHUKRRGFRQGLWLRQV
VHW RXW LQ VHFWLRQ  ZHUH PHW LQ UHODWLRQ WR D PDQ LQ UHODWLRQ WR
WUHDWPHQWSURSRVHGWREHSURYLGHGWR:LQWKH8QLWHG.LQJGRPE\D
SHUVRQWRZKRPDOLFHQFHDSSOLHV
J :KDVHOHFWHGLQZULWLQJQRWODWHUWKDQWKHHQGRIWKHSHULRGRIGD\V
IURPWKHGD\RQZKLFKWKHFKLOGZDVERUQIRUWKHPDQWREHWUHDWHGIRU
WKHSXUSRVHPHQWLRQHGLQVXEVHFWLRQ  DVWKHIDWKHURIWKHFKLOGDQG
K QRRQHHOVHLVWREHWUHDWHGu
L DVWKHIDWKHURIWKHFKLOGE\YLUWXHRIVHFWLRQRURUE\YLUWXH
RIVHFWLRQ  RU  RU
LL DVDSDUHQWRIWKHFKLOGE\YLUWXHRIVHFWLRQRURUE\YLUWXH
RIDGRSWLRQ
WKHQWKHPDQLVWREHWUHDWHGIRUWKHSXUSRVHPHQWLRQHGLQVXEVHFWLRQ  DVWKH
IDWKHURIWKHFKLOG


6XEVHFWLRQV   DQG   DSSO\ ZKHWKHU : ZDV LQ WKH 8QLWHG .LQJGRP RU
HOVHZKHUHDWWKHWLPHRIWKHSODFLQJLQKHURIWKHHPEU\R



7KHSXUSRVHUHIHUUHGWRLQVXEVHFWLRQV  DQG  LVWKHSXUSRVHRIHQDEOLQJWKH
PDQpV SDUWLFXODUV WR EH HQWHUHG DV WKH SDUWLFXODUV RI WKH FKLOGpV IDWKHU LQ D
UHOHYDQWUHJLVWHURIELUWKV



,QWKHDSSOLFDWLRQRIWKLVVHFWLRQWR6FRWODQGIRUDQ\UHIHUHQFHWRDSHULRGRI
GD\VWKHUHLVVXEVWLWXWHGDUHIHUHQFHWRDSHULRGRIGD\V
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3HUVRQVQRWWREHWUHDWHGDVIDWKHU


:KHUH WKH VSHUP RI D PDQ ZKR KDG JLYHQ VXFK FRQVHQW DV LV UHTXLUHG E\
SDUDJUDSK  RI 6FKHGXOH  WR WKH  $FW FRQVHQW WR XVH RI JDPHWHV IRU
WUHDWPHQW RI RWKHUV  ZDV XVHG IRU D SXUSRVH IRU ZKLFK VXFK FRQVHQW ZDV
UHTXLUHGKHLVQRWWREHWUHDWHGDVWKHIDWKHURIWKHFKLOG



:KHUHWKHVSHUPRIDPDQRUDQHPEU\RWKHFUHDWLRQRIZKLFKZDVEURXJKW
DERXWZLWKKLVVSHUPZDVXVHGDIWHUKLVGHDWKKHLVQRWVXEMHFWWRVHFWLRQ
WREHWUHDWHGDVWKHIDWKHURIWKHFKLOG



6XEVHFWLRQ  DSSOLHVZKHWKHU:ZDVLQWKH8QLWHG.LQJGRPRUHOVHZKHUHDW
WKHWLPHRIWKHSODFLQJLQKHURIWKHHPEU\RRURIWKHVSHUPDQGHJJVRURIKHU
DUWLILFLDOLQVHPLQDWLRQ







+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu3DUHQWKRRGLQFDVHVLQYROYLQJDVVLVWHGUHSURGXFWLRQ

&DVHVLQZKLFKZRPDQWREHRWKHUSDUHQW


:RPDQLQFLYLOSDUWQHUVKLSDWWLPHRIWUHDWPHQW






,IDWWKHWLPHRIWKHSODFLQJLQKHURIWKHHPEU\RRUWKHVSHUPDQGHJJVRURIKHU
DUWLILFLDO LQVHPLQDWLRQ : ZDV D SDUW\ WR D FLYLO SDUWQHUVKLS WKHQ VXEMHFW WR
VHFWLRQ  WR  WKHRWKHUSDUW\WRWKHFLYLOSDUWQHUVKLSLVWREHWUHDWHGDVD
SDUHQWRIWKHFKLOGXQOHVVLWLVVKRZQWKDWVKHGLGQRWFRQVHQWWRWKHSODFLQJLQ
:RIWKHHPEU\RRUWKHVSHUPDQGHJJVRUWRKHUDUWLILFLDOLQVHPLQDWLRQ DVWKH
FDVHPD\EH 
7KLVVHFWLRQDSSOLHVZKHWKHU:ZDVLQWKH8QLWHG.LQJGRPRUHOVHZKHUHDWWKH
WLPHPHQWLRQHGLQVXEVHFWLRQ  





7UHDWPHQWSURYLGHGWRZRPDQZKRDJUHHVWKDWVHFRQGZRPDQWREHSDUHQW
,IQRPDQLVWUHDWHGE\YLUWXHRIVHFWLRQDVWKHIDWKHURIWKHFKLOGDQGQR
ZRPDQLVWUHDWHGE\YLUWXHRIVHFWLRQDVDSDUHQWRIWKHFKLOGEXWu
D WKH HPEU\R RU WKH VSHUP DQG HJJV ZHUH SODFHG LQ : RU VKH ZDV
DUWLILFLDOO\LQVHPLQDWHGLQWKHFRXUVHRIWUHDWPHQWVHUYLFHVSURYLGHGLQ
WKH8QLWHG.LQJGRPE\DSHUVRQWRZKRPDOLFHQFHDSSOLHV
E DWWKHWLPHZKHQWKHHPEU\RRUWKHVSHUPDQGHJJVZHUHSODFHGLQ:
RU : ZDV DUWLILFLDOO\ LQVHPLQDWHG WKH DJUHHG IHPDOH SDUHQWKRRG
FRQGLWLRQV DV VHW RXW LQ VHFWLRQ   ZHUH PHW LQ UHODWLRQ WR DQRWKHU
ZRPDQLQUHODWLRQWRWUHDWPHQWSURYLGHGWR:XQGHUWKDWOLFHQFHDQG
F WKHRWKHUZRPDQUHPDLQHGDOLYHDWWKDWWLPH
WKHQVXEMHFWWRVHFWLRQ  WR  WKHRWKHUZRPDQLVWREHWUHDWHGDVDSDUHQW
RIWKHFKLOG







7KHDJUHHGIHPDOHSDUHQWKRRGFRQGLWLRQV


7KHDJUHHGIHPDOHSDUHQWKRRGFRQGLWLRQVUHIHUUHGWRLQVHFWLRQ E DUHPHW
LQ UHODWLRQ WR DQRWKHU ZRPDQ q3r  LQ UHODWLRQ WR WUHDWPHQW SURYLGHG WR :
XQGHUDOLFHQFHLIEXWRQO\LIu
D 3KDVJLYHQWKHSHUVRQUHVSRQVLEOHDQRWLFHVWDWLQJWKDW3FRQVHQWVWR3
EHLQJ WUHDWHG DV D SDUHQW RI DQ\ FKLOG UHVXOWLQJ IURP WUHDWPHQW
SURYLGHGWR:XQGHUWKHOLFHQFH
E :KDVJLYHQWKHSHUVRQUHVSRQVLEOHDQRWLFHVWDWLQJWKDW:DJUHHVWR3
EHLQJVRWUHDWHG
F QHLWKHU : QRU 3 KDV VLQFH JLYLQJ QRWLFH XQGHU SDUDJUDSK D  RU E 
JLYHQ WKH SHUVRQ UHVSRQVLEOH QRWLFH RI WKH ZLWKGUDZDO RI 3pV RU :pV
FRQVHQWWR3EHLQJVRWUHDWHG
G :KDVQRWVLQFHWKHJLYLQJRIWKHQRWLFHXQGHUSDUDJUDSK E JLYHQWKH
SHUVRQUHVSRQVLEOHu
L DIXUWKHUQRWLFHXQGHUWKDWSDUDJUDSKVWDWLQJWKDW:FRQVHQWVWR
DZRPDQRWKHUWKDQ3EHLQJWUHDWHGDVDSDUHQWRIDQ\UHVXOWLQJ
FKLOGRU
LL DQRWLFHXQGHUVHFWLRQ E VWDWLQJWKDW:FRQVHQWVWRDPDQ
EHLQJWUHDWHGDVWKHIDWKHURIDQ\UHVXOWLQJFKLOGDQG
H :DQG3DUHQRWZLWKLQSURKLELWHGGHJUHHVRIUHODWLRQVKLSLQUHODWLRQWR
HDFKRWKHU
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+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu3DUHQWKRRGLQFDVHVLQYROYLQJDVVLVWHGUHSURGXFWLRQ





$ QRWLFH XQGHU VXEVHFWLRQ  D  E  RU F  PXVW EH LQ ZULWLQJ DQG PXVW EH
VLJQHGE\WKHSHUVRQJLYLQJLW
)XUWKHUSURYLVLRQUHODWLQJWRVHFWLRQVDQG



:KHUHDZRPDQLVWUHDWHGE\YLUWXHRIVHFWLRQRUDVDSDUHQWRIWKHFKLOG
QRPDQLVWREHWUHDWHGDVWKHIDWKHURIWKHFKLOG



,Q(QJODQGDQG:DOHVDQG1RUWKHUQ,UHODQGVHFWLRQVDQGGRQRWDIIHFW
DQ\SUHVXPSWLRQDSSO\LQJE\YLUWXHRIWKHUXOHVRIFRPPRQODZWKDWDFKLOG
LVWKHOHJLWLPDWHFKLOGRIWKHSDUWLHVWRDPDUULDJH



,Q6FRWODQGVHFWLRQVDQGGRQRWDSSO\LQUHODWLRQWRDQ\FKLOGZKRE\
YLUWXHRIDQ\HQDFWPHQWRURWKHUUXOHRIODZLVWUHDWHGDVWKHFKLOGRIWKHSDUWLHV
WRDPDUULDJH



6HFWLRQV  DQG  GR QRW DSSO\ WR DQ\ FKLOG WR WKH H[WHQW WKDW WKH FKLOG LV
WUHDWHGE\YLUWXHRIDGRSWLRQDVQRWEHLQJWKHZRPDQpVFKLOG





(PEU\RWUDQVIHUUHGDIWHUGHDWKRIFLYLOSDUWQHURULQWHQGHGIHPDOHSDUHQW




,Iu
D

WKH FKLOG KDV EHHQ FDUULHG E\ : DV WKH UHVXOW RI SODFLQJ LQ KHU RI DQ
HPEU\R
E WKH HPEU\R ZDV FUHDWHG DW D WLPH ZKHQ : ZDV D SDUW\ WR D FLYLO
SDUWQHUVKLS
F WKHRWKHUSDUW\WRWKHFLYLOSDUWQHUVKLSGLHGEHIRUHWKHSODFLQJRIWKH
HPEU\RLQWKHZRPDQ
G WKHRWKHUSDUW\WRWKHFLYLOSDUWQHUVKLSFRQVHQWHGLQZULWLQJ DQGGLG
QRWZLWKGUDZWKHFRQVHQW u
L WRWKHSODFLQJRIWKHHPEU\RLQ:DIWHUWKHGHDWKRIWKHRWKHU
SDUW\DQG
LL WREHLQJWUHDWHGIRUWKHSXUSRVHPHQWLRQHGLQVXEVHFWLRQ  DV
WKHSDUHQWRIDQ\UHVXOWLQJFKLOG
H :KDVHOHFWHGLQZULWLQJQRWODWHUWKDQWKHHQGRIWKHSHULRGRIGD\V
IURPWKHGD\RQZKLFKWKHFKLOGZDVERUQIRUWKHRWKHUSDUW\WRWKHFLYLO
SDUWQHUVKLSWREHWUHDWHGIRUWKHSXUSRVHPHQWLRQHGLQVXEVHFWLRQ  DV
WKHSDUHQWRIWKHFKLOGDQG
I QRRQHHOVHLVWREHWUHDWHGu
L DVWKHIDWKHURIWKHFKLOGE\YLUWXHRIVHFWLRQRURUE\YLUWXH
RIVHFWLRQ  RU  RU
LL DVDSDUHQWRIWKHFKLOGE\YLUWXHRIVHFWLRQRURUE\YLUWXH
RIDGRSWLRQ
WKHQ WKH RWKHU SDUW\ WR WKH FLYLO SDUWQHUVKLS LV WR EH WUHDWHG IRU WKH SXUSRVH
PHQWLRQHGLQVXEVHFWLRQ  DVDSDUHQWRIWKHFKLOG

,Iu
D
E

38



WKHFKLOGKDVEHHQFDUULHGE\:DVWKHUHVXOWRIWKHSODFLQJLQKHURIDQ
HPEU\R
WKHHPEU\RZDVQRWFUHDWHGDWDWLPHZKHQ:ZDVDSDUW\WRDPDUULDJH
RU D FLYLO SDUWQHUVKLS EXW ZDV FUHDWHG LQ WKH FRXUVH RI WUHDWPHQW
VHUYLFHVSURYLGHGWR:LQWKH8QLWHG.LQJGRPE\DSHUVRQWRZKRPD
OLFHQFHDSSOLHV

















+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu3DUHQWKRRGLQFDVHVLQYROYLQJDVVLVWHGUHSURGXFWLRQ

F

DQRWKHU ZRPDQ FRQVHQWHG LQ ZULWLQJ DQG GLG QRW ZLWKGUDZ WKH
FRQVHQW u
L WRWKHSODFLQJRIWKHHPEU\RLQ:DIWHUWKHGHDWKRIWKHRWKHU
ZRPDQDQG
LL WREHLQJWUHDWHGIRUWKHSXUSRVHPHQWLRQHGLQVXEVHFWLRQ  DV
WKHSDUHQWRIDQ\UHVXOWLQJFKLOG
G WKHRWKHUZRPDQGLHGEHIRUHWKHSODFLQJRIWKHHPEU\RLQ:
H LPPHGLDWHO\ EHIRUH WKH RWKHU ZRPDQpV GHDWK WKH DJUHHG IHPDOH
SDUHQWKRRGFRQGLWLRQVVHWRXWLQVHFWLRQZHUHPHWLQUHODWLRQWRWKH
RWKHUZRPDQLQUHODWLRQWRWUHDWPHQWSURSRVHGWREHSURYLGHGWR:LQ
WKH8QLWHG.LQJGRPE\DSHUVRQWRZKRPDOLFHQFHDSSOLHV
I :KDVHOHFWHGLQZULWLQJQRWODWHUWKDQWKHHQGRIWKHSHULRGRIGD\V
IURPWKHGD\RQZKLFKWKHFKLOGZDVERUQIRUWKHRWKHUZRPDQWREH
WUHDWHGIRUWKHSXUSRVHPHQWLRQHGLQVXEVHFWLRQ  DVWKHSDUHQWRIWKH
FKLOGDQG
J QRRQHHOVHLVWREHWUHDWHGu
L DVWKHIDWKHURIWKHFKLOGE\YLUWXHRIVHFWLRQRURUE\YLUWXH
RIVHFWLRQ  RU  RU
LL DVDSDUHQWRIWKHFKLOGE\YLUWXHRIVHFWLRQRURUE\YLUWXH
RIDGRSWLRQ
WKHQWKHRWKHUZRPDQLVWREHWUHDWHGIRUWKHSXUSRVHPHQWLRQHGLQVXEVHFWLRQ
 DVDSDUHQWRIWKHFKLOG


6XEVHFWLRQV   DQG   DSSO\ ZKHWKHU : ZDV LQ WKH 8QLWHG .LQJGRP RU
HOVHZKHUHDWWKHWLPHRIWKHSODFLQJLQKHURIWKHHPEU\R



7KHSXUSRVHUHIHUUHGWRLQVXEVHFWLRQV  DQG  LVWKHSXUSRVHRIHQDEOLQJWKH
GHFHDVHG ZRPDQpV SDUWLFXODUV WR EH HQWHUHG DV WKH SDUWLFXODUV RI WKH FKLOGpV
RWKHUSDUHQWLQDUHOHYDQWUHJLVWHURIELUWKV



,QWKHDSSOLFDWLRQRIVXEVHFWLRQV  DQG  WR6FRWODQGIRUDQ\UHIHUHQFHWRD
SHULRGRIGD\VWKHUHLVVXEVWLWXWHGDUHIHUHQFHWRDSHULRGRIGD\V



:RPDQQRWWREHRWKHUSDUHQWPHUHO\EHFDXVHRIHJJGRQDWLRQ
$ZRPDQLVQRWWREHWUHDWHGDVWKHSDUHQWRIDFKLOGZKRPVKHLVQRWFDUU\LQJ
DQGKDVQRWFDUULHGH[FHSWZKHUHVKHLVVRWUHDWHGu
D E\YLUWXHRIVHFWLRQRURU
E E\YLUWXHRIVHFWLRQ IRUWKHSXUSRVHPHQWLRQHGLQVXEVHFWLRQ  RI
WKDWVHFWLRQ RU
F E\YLUWXHRIDGRSWLRQ















(IIHFWRIVHFWLRQVWR


(IIHFWRIVHFWLRQVWR


:KHUHE\YLUWXHRIVHFWLRQRUDSHUVRQLVWREHWUHDWHGDVWKH
PRWKHUIDWKHURUSDUHQWRIDFKLOGWKDWSHUVRQLVWREHWUHDWHGLQODZDVWKH
PRWKHUIDWKHURUSDUHQW DVWKHFDVHPD\EH RIWKHFKLOGIRUDOOSXUSRVHV



:KHUHE\YLUWXHRIVHFWLRQRUDSHUVRQLVQRWWREHWUHDWHGDVD
SDUHQWRIWKHFKLOGWKDWSHUVRQLVWREHWUHDWHGLQODZDVQRWEHLQJDSDUHQWRI
WKHFKLOGIRUDQ\SXUSRVH
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+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu3DUHQWKRRGLQFDVHVLQYROYLQJDVVLVWHGUHSURGXFWLRQ





:KHUHVHFWLRQ  RU  RU  DSSOLHVWKHGHFHDVHGPDQu
D LV WR EH WUHDWHG LQ ODZ DV WKH IDWKHU RI WKH FKLOG IRU WKH SXUSRVH
PHQWLRQHGLQVHFWLRQ  RU  EXW
E LVWREHWUHDWHGLQODZDVQRWEHLQJWKHIDWKHURIWKHFKLOGIRUDQ\RWKHU
SXUSRVH



:KHUHVHFWLRQ  RU  DSSOLHVWKHGHFHDVHGZRPDQu
D LVWREHWUHDWHGLQODZDVDSDUHQWRIWKHFKLOGIRUWKHSXUSRVHPHQWLRQHG
LQVHFWLRQ  EXW
E LVWREHWUHDWHGLQODZDVQRWEHLQJDSDUHQWRIWKHFKLOGIRUDQ\RWKHU
SXUSRVH





:KHUHDQ\RIVXEVHFWLRQV  WR  KDVHIIHFWUHIHUHQFHVWRDQ\UHODWLRQVKLS
EHWZHHQWZRSHRSOHLQDQ\HQDFWPHQWGHHGRURWKHULQVWUXPHQWRUGRFXPHQW
ZKHQHYHUSDVVHGRUPDGH DUHWREHUHDGDFFRUGLQJO\



,Q UHODWLRQ WR (QJODQG DQG :DOHV DQG 1RUWKHUQ ,UHODQG QRWKLQJ LQ WKH
SURYLVLRQVRIVHFWLRQ  RUWRUHDGZLWKWKLVVHFWLRQu
D DIIHFWV WKH VXFFHVVLRQ WR DQ\ GLJQLW\ RU WLWOH RU UHQGHUV DQ\ SHUVRQ
FDSDEOHRIVXFFHHGLQJWRRUWUDQVPLWWLQJDULJKWWRVXFFHHGWRDQ\VXFK
GLJQLW\RUWLWOHRU
E DIIHFWV WKH GHYROXWLRQ RI DQ\ SURSHUW\ OLPLWHG H[SUHVVO\ RU QRW  WR
GHYROYH DVQHDUO\DVWKHODZSHUPLWV DORQJZLWKDQ\GLJQLW\RUWLWOHRI
KRQRXU



,QUHODWLRQWR6FRWODQGu
D WKRVH SURYLVLRQV GR QRW DSSO\ WR DQ\ WLWOH FRDW RI DUPV KRQRXU RU
GLJQLW\WUDQVPLVVLEOHRQWKHGHDWKRILWVKROGHURUDIIHFWWKHVXFFHVVLRQ
WRDQ\VXFKWLWOHFRDWRIDUPVRUGLJQLW\RIRULWVGHYROXWLRQDQG
E ZKHUHWKHWHUPVRIDQ\GHHGSURYLGHWKDWDQ\SURSHUW\RULQWHUHVWLQ
SURSHUW\ LV WR GHYROYH DORQJ ZLWK D WLWOH FRDW RI DUPV KRQRXU RU
GLJQLW\ QRWKLQJ LQ WKRVH SURYLVLRQV LV WR SUHYHQW WKDW SURSHUW\ RU
LQWHUHVWIURPVRGHYROYLQJ
5HIHUHQFHVWRSDUWLHVWRPDUULDJHRUFLYLOSDUWQHUVKLS









0HDQLQJRIUHIHUHQFHVWRSDUWLHVWRDPDUULDJH




40



7KHUHIHUHQFHVLQVHFWLRQVWRWRWKHSDUWLHVWRDPDUULDJHDWDQ\WLPHWKHUH
UHIHUUHGWRu
D DUHWRWKHSDUWLHVWRDPDUULDJHVXEVLVWLQJDWWKDWWLPHXQOHVVDMXGLFLDO
VHSDUDWLRQZDVWKHQLQIRUFHEXW
E LQFOXGH WKH SDUWLHV WR D YRLG PDUULDJH LI HLWKHU RU ERWK RI WKHP
UHDVRQDEO\EHOLHYHGDWWKDWWLPHWKDWWKHPDUULDJHZDVYDOLGDQGIRUWKH
SXUSRVHVRIWKRVHVHFWLRQVLWLVWREHSUHVXPHGXQOHVVWKHFRQWUDU\LV
VKRZQ WKDW RQH RI WKHP UHDVRQDEO\ EHOLHYHG DW WKDW WLPH WKDW WKH
PDUULDJHZDVYDOLG
,QVXEVHFWLRQ  D qMXGLFLDOVHSDUDWLRQrLQFOXGHVDOHJDOVHSDUDWLRQREWDLQHGLQ
DFRXQWU\RXWVLGHWKH%ULWLVK,VODQGVDQGUHFRJQLVHGLQWKH8QLWHG.LQJGRP







+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu3DUHQWKRRGLQFDVHVLQYROYLQJDVVLVWHGUHSURGXFWLRQ



0HDQLQJRIUHIHUHQFHVWRSDUWLHVWRDFLYLOSDUWQHUVKLS




7KHUHIHUHQFHVLQVHFWLRQVWRWRWKHSDUWLHVWRDFLYLOSDUWQHUVKLSDWWKHWLPH
WKHUHUHIHUUHGWRu
D DUHWRWKHSDUWLHVWRDFLYLOSDUWQHUVKLSVXEVLVWLQJDWWKDWWLPHXQOHVVD
VHSDUDWLRQRUGHUZDVWKHQLQIRUFHEXW
E LQFOXGHWKHSDUWLHVWRDYRLGFLYLOSDUWQHUVKLSLIHLWKHURUERWKRIWKHP
UHDVRQDEO\ EHOLHYHG DW WKDW WLPH WKDW WKH FLYLO SDUWQHUVKLS ZDV YDOLG
DQGIRUWKHSXUSRVHVRIWKRVHVHFWLRQVLWLVWREHSUHVXPHGWKDWXQOHVV
WKHFRQWUDU\LVVKRZQWKDWRQHRIWKHPUHDVRQDEO\EHOLHYHGDWWKDWWLPH
WKDWWKHFLYLOSDUWQHUVKLSZDVYDOLG
,QVXEVHFWLRQ  D qVHSDUDWLRQRUGHUrPHDQVu
D DVHSDUDWLRQRUGHUXQGHUVHFWLRQ  G RIWKH&LYLO3DUWQHUVKLS$FW
 F  
E DGHFUHHRIVHSDUDWLRQXQGHUVHFWLRQ  RIWKDW$FWRU
F DOHJDOVHSDUDWLRQREWDLQHGLQDFRXQWU\RXWVLGHWKH8QLWHG.LQJGRP
DQGUHFRJQLVHGLQWKH8QLWHG.LQJGRP







)XUWKHUSURYLVLRQDERXWUHJLVWUDWLRQE\YLUWXHRIVHFWLRQRU


0HDQLQJRIqUHOHYDQWUHJLVWHURIELUWKVr
)RUWKHSXUSRVHVRIWKLV3DUWDqUHOHYDQWUHJLVWHURIELUWKVrLQUHODWLRQWRDELUWK
LVZKLFKHYHURIWKHIROORZLQJLVUHOHYDQWu
D DUHJLVWHURIOLYHELUWKVRUVWLOOELUWKVNHSWXQGHUWKH%LUWKVDQG'HDWKV
5HJLVWUDWLRQ$FW F  
E DUHJLVWHURIELUWKVRUVWLOOELUWKVNHSWXQGHUWKH5HJLVWUDWLRQRI%LUWKV
'HDWKVDQG0DUULDJHV 6FRWODQG $FW F  RU
F DUHJLVWHURIOLYHELUWKVRUVWLOOELUWKVNHSWXQGHUWKH%LUWKDQG'HDWKV
5HJLVWUDWLRQ 1RUWKHUQ,UHODQG 2UGHU 6, 1, 







/DWHHOHFWLRQE\PRWKHUZLWKFRQVHQWRI5HJLVWUDU*HQHUDO


7KHUHTXLUHPHQWXQGHUVHFWLRQ    RU  RU  RU  DVWRWKHPDNLQJ
RIDQHOHFWLRQ ZKLFKUHTXLUHVDQHOHFWLRQWREHPDGHHLWKHURQRUEHIRUHWKHGD\
RQZKLFKWKHFKLOGZDVERUQRUZLWKLQWKHSHULRGRIRUDVWKHFDVHPD\EH
GD\VIURPWKDWGD\ LVQHYHUWKHOHVVWREHWUHDWHGDVVDWLVILHGLIWKHUHTXLUHG
HOHFWLRQ LV PDGH DIWHU WKH HQG RI WKDW SHULRG EXW ZLWK WKH FRQVHQW RI WKH
5HJLVWUDU*HQHUDOXQGHUVXEVHFWLRQ  



7KH5HJLVWUDU*HQHUDOPD\DWDQ\WLPHFRQVHQWWRWKHPDNLQJRIDQHOHFWLRQ
DIWHU WKHHQG RIWKH SHULRGPHQWLRQHG LQVXEVHFWLRQ  LI RQ DQDSSOLFDWLRQ
PDGHWRKLPLQDFFRUGDQFHZLWKVXFKUHTXLUHPHQWVDVKHPD\VSHFLI\KHLV
VDWLVILHGWKDWWKHUHLVDFRPSHOOLQJUHDVRQIRUJLYLQJKLVFRQVHQWWRWKHPDNLQJ
RIVXFKDQHOHFWLRQ



,QWKLVVHFWLRQqWKH5HJLVWUDU*HQHUDOrPHDQVWKH5HJLVWUDU*HQHUDOIRU(QJODQG
DQG:DOHVWKH5HJLVWUDU*HQHUDORI%LUWKV'HDWKVDQG0DUULDJHVIRU6FRWODQG
RU DVWKHFDVHPD\EH WKH5HJLVWUDU*HQHUDOIRU1RUWKHUQ,UHODQG
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,QWHUSUHWDWLRQRIUHIHUHQFHVWRIDWKHUHWFZKHUHZRPDQLVRWKHUSDUHQW


,QWHUSUHWDWLRQRIUHIHUHQFHVWRIDWKHUHWF


6XEVHFWLRQV  DQG  KDYHHIIHFWVXEMHFWWRVXEVHFWLRQV  DQG  IRUWKH
LQWHUSUHWDWLRQ RIDQ\ HQDFWPHQW GHHG RUDQ\ RWKHU LQVWUXPHQW RU GRFXPHQW
ZKHQHYHUSDVVHGRUPDGH 



$Q\UHIHUHQFH KRZHYHUH[SUHVVHG WRWKHIDWKHURIDFKLOGZKRKDVDSDUHQWE\
YLUWXHRIVHFWLRQRULVWREHUHDGDVDUHIHUHQFHWRWKHZRPDQZKRLVE\
YLUWXHRIWKDWVHFWLRQWKHFKLOGpVSDUHQW



$Q\UHIHUHQFH KRZHYHUH[SUHVVHG WRHYLGHQFHRISDWHUQLW\LVLQUHODWLRQWRD
SHUVRQZKRLVDSDUHQWE\YLUWXHRIVHFWLRQRUWREHUHDGDVDUHIHUHQFHWR
HYLGHQFHRISDUHQWDJH



7KLVVHFWLRQGRHVQRWDIIHFWWKHLQWHUSUHWDWLRQRIWKHHQDFWPHQWVVSHFLILHGLQ
VXEVHFWLRQ   ZKLFKPDNHH[SUHVVSURYLVLRQIRUWKHFDVHZKHUHDFKLOGKDVD
SDUHQWE\YLUWXHRIVHFWLRQRU 



7KRVHHQDFWPHQWVDUHu
D WKH%LUWKVDQG'HDWKV5HJLVWUDWLRQ$FW F  
E 3DUWRIWKH5HJLVWUDWLRQRI%LUWKV'HDWKVDQG0DUULDJHV 6FRWODQG $FW
 F  
F WKH&RQJHQLWDO'LVDELOLWLHV &LYLO/LDELOLW\ $FW F  
G WKH/HJLWLPDF\$FW F  
H WKH%ULWLVK1DWLRQDOLW\$FW F  
I WKH)DPLO\/DZ5HIRUP$FW F  
J 3DUWVDQGRIWKH&KLOGUHQ$FW F  
K VHFWLRQRIWKH$FWDQG
L 3DUWRIWKH&KLOGUHQ 6FRWODQG $FW F  











3DUHQWDORUGHUVLQIDYRXURIJDPHWHGRQRUV
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7KLV VHFWLRQ GRHV QRW DIIHFW WKH LQWHUSUHWDWLRQ RI UHIHUHQFHV IDOOLQJ ZLWKLQ
VHFWLRQ  D RU E RIWKH)DPLO\/DZ5HIRUP$FW UHIHUHQFHVWRDSHUVRQ
ZKRVHIDWKHUDQGPRWKHUZHUHRUZHUHQRWPDUULHGWRHDFKRWKHUDWWKHWLPH
RIWKHSHUVRQpVELUWK 
3DUHQWDORUGHUV





2QDQDSSOLFDWLRQPDGHE\WZRSHRSOH qWKHDSSOLFDQWVr WKHFRXUWPD\PDNH
DQRUGHUSURYLGLQJIRUDFKLOGWREHWUHDWHGLQODZDVWKHFKLOGRIWKHDSSOLFDQWV
LIu
D WKHFKLOGKDVEHHQFDUULHGE\DZRPDQZKRLVQRWRQHRIWKHDSSOLFDQWV
DVDUHVXOWRIWKHSODFLQJLQKHURIDQHPEU\RRUVSHUPDQGHJJVRUKHU
DUWLILFLDOLQVHPLQDWLRQ
E WKHJDPHWHVRIDWOHDVWRQHRIWKHDSSOLFDQWVZHUHXVHGWREULQJDERXW
WKHFUHDWLRQRIWKHHPEU\RDQG
F WKHFRQGLWLRQVLQVXEVHFWLRQV  WR  DUHVDWLVILHG
7KHDSSOLFDQWVPXVWEHu
D KXVEDQGDQGZLIH
E FLYLOSDUWQHUVRIHDFKRWKHURU







+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu3DUHQWKRRGLQFDVHVLQYROYLQJDVVLVWHGUHSURGXFWLRQ

F

WZR SHUVRQV ZKR DUH OLYLQJ DV SDUWQHUV LQ DQ HQGXULQJ IDPLO\
UHODWLRQVKLS DQG DUH QRW ZLWKLQ SURKLELWHG GHJUHHV RI UHODWLRQVKLS LQ
UHODWLRQWRHDFKRWKHU



([FHSWLQDFDVHIDOOLQJZLWKLQVXEVHFWLRQ  WKHDSSOLFDQWVPXVWDSSO\IRU
WKHRUGHUGXULQJWKHSHULRGRIPRQWKVEHJLQQLQJZLWKWKHGD\RQZKLFKWKH
FKLOGLVERUQ



$WWKHWLPHRIWKHDSSOLFDWLRQDQGWKHPDNLQJRIWKHRUGHUu
D WKHFKLOGpVKRPHPXVWEHZLWKWKHDSSOLFDQWVDQG
E HLWKHU RU ERWK RI WKH DSSOLFDQWV PXVW EH GRPLFLOHG LQ WKH 8QLWHG
.LQJGRPRULQWKH&KDQQHO,VODQGVRUWKH,VOHRI0DQ



$WWKHWLPHRIWKHPDNLQJRIWKHRUGHUERWKWKHDSSOLFDQWVPXVWKDYHDWWDLQHG
WKHDJHRI



7KHFRXUWPXVWEHVDWLVILHGWKDWERWKu
D WKHZRPDQZKRFDUULHGWKHFKLOGDQG
E DQ\ RWKHU SHUVRQ ZKR LV D SDUHQW RI WKH FKLOG EXW LV QRW RQH RI WKH
DSSOLFDQWV LQFOXGLQJDQ\PDQZKRLVWKHIDWKHUE\YLUWXHRIVHFWLRQ
RURUDQ\ZRPDQZKRLVDSDUHQWE\YLUWXHRIVHFWLRQRU 
KDYH IUHHO\ DQG ZLWK IXOO XQGHUVWDQGLQJ RI ZKDW LV LQYROYHG DJUHHG
XQFRQGLWLRQDOO\WRWKHPDNLQJRIWKHRUGHU



6XEVHFWLRQ  GRHVQRWUHTXLUHWKHDJUHHPHQWRIDSHUVRQZKRFDQQRWEHIRXQG
RU LV LQFDSDEOH RI JLYLQJ DJUHHPHQW DQG WKH DJUHHPHQW RI WKH ZRPDQ ZKR
FDUULHGWKHFKLOGLVLQHIIHFWLYHIRUWKHSXUSRVHRIWKDWVXEVHFWLRQLIJLYHQE\KHU
OHVVWKDQVL[ZHHNVDIWHUWKHFKLOGpVELUWK



7KH FRXUW PXVW EH VDWLVILHG WKDW QR PRQH\ RU RWKHU EHQHILW RWKHU WKDQ IRU
H[SHQVHV UHDVRQDEO\ LQFXUUHG  KDV EHHQ JLYHQ RU UHFHLYHG E\ HLWKHU RI WKH
DSSOLFDQWVIRURULQFRQVLGHUDWLRQRIu
D WKHPDNLQJRIWKHRUGHU
E DQ\DJUHHPHQWUHTXLUHGE\VXEVHFWLRQ  
F WKHKDQGLQJRYHURIWKHFKLOGWRWKHDSSOLFDQWVRU
G WKHPDNLQJRIDUUDQJHPHQWVZLWKDYLHZWRWKHPDNLQJRIWKHRUGHU
XQOHVVDXWKRULVHGE\WKHFRXUW



)RUWKHSXUSRVHVRIDQDSSOLFDWLRQXQGHUWKLVVHFWLRQu
D LQUHODWLRQWR(QJODQGDQG:DOHVVHFWLRQ  WR  RIDQG3DUWRI
6FKHGXOH  WR WKH &KLOGUHQ $FW  F   MXULVGLFWLRQ RI FRXUWV
DSSO\IRUWKHSXUSRVHVRIWKLVVHFWLRQWRGHWHUPLQHWKHPHDQLQJRIqWKH
FRXUWrDVWKH\DSSO\IRUWKHSXUSRVHVRIWKDW$FWDQGSURFHHGLQJVRQWKH
DSSOLFDWLRQDUHWREHqIDPLO\SURFHHGLQJVrIRUWKHSXUSRVHVRIWKDW$FW
E LQUHODWLRQWR6FRWODQGqWKHFRXUWrPHDQVWKH&RXUWRI6HVVLRQRUWKH
VKHULIIFRXUWRIWKHVKHULIIGRPZLWKLQZKLFKWKHFKLOGLVDQG
F LQUHODWLRQWR1RUWKHUQ,UHODQGqWKHFRXUWrPHDQVWKH+LJK&RXUWRU
DQ\FRXQW\FRXUWZLWKLQZKRVHGLYLVLRQWKHFKLOGLV



6XEVHFWLRQ  D DSSOLHVZKHWKHUWKHZRPDQZDVLQWKH8QLWHG.LQJGRPRU
HOVHZKHUHDWWKHWLPHRIWKHSODFLQJLQKHURIWKHHPEU\RRUWKHVSHUPDQGHJJV
RUKHUDUWLILFLDOLQVHPLQDWLRQ



$QDSSOLFDWLRQZKLFKu
D UHODWHVWRDFKLOGERUQEHIRUHWKHFRPLQJLQWRIRUFHRIWKLVVHFWLRQDQG





















43

+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu3DUHQWKRRGLQFDVHVLQYROYLQJDVVLVWHGUHSURGXFWLRQ

E

LVPDGHE\WZRSHUVRQVZKRWKURXJKRXWWKHSHULRGDSSOLFDEOHXQGHU
VXEVHFWLRQ  RIVHFWLRQRIWKH$FWZHUHQRWHOLJLEOHWRDSSO\
IRUDQRUGHUXQGHUWKDWVHFWLRQLQUHODWLRQWRWKHFKLOGDVKXVEDQGDQG
ZLIH
PD\EHPDGHZLWKLQWKHSHULRGRIVL[PRQWKVEHJLQQLQJZLWKWKHGD\RQZKLFK
WKLVVHFWLRQFRPHVLQWRIRUFH




3DUHQWDORUGHUVVXSSOHPHQWDU\SURYLVLRQ


5HJXODWLRQVPD\SURYLGHu
D IRUDQ\SURYLVLRQRIWKHHQDFWPHQWVDERXWDGRSWLRQWRKDYHHIIHFWZLWK
VXFKPRGLILFDWLRQV LIDQ\ DVPD\ EH VSHFLILHGLQWKHUHJXODWLRQVLQ
UHODWLRQWRRUGHUVXQGHUVHFWLRQDQGDSSOLFDWLRQVIRUVXFKRUGHUVDV
LW KDV HIIHFW LQ UHODWLRQ WR DGRSWLRQ DQG DSSOLFDWLRQV IRU DGRSWLRQ
RUGHUVDQG
E IRU UHIHUHQFHV LQ DQ\ HQDFWPHQW WR DGRSWLRQ DQ DGRSWHG FKLOG RU DQ
DGRSWLYHUHODWLRQVKLSWREHUHDG UHVSHFWLYHO\ DVUHIHUHQFHVWRWKHHIIHFW
RIDQRUGHUXQGHUVHFWLRQDFKLOGWRZKRPVXFKDQRUGHUDSSOLHVDQG
D UHODWLRQVKLSDULVLQJE\ YLUWXHRIWKH HQDFWPHQWVDERXW DGRSWLRQ DV
DSSOLHGE\WKHUHJXODWLRQVDQGIRUVLPLODUH[SUHVVLRQVLQFRQQHFWLRQ
ZLWKDGRSWLRQWREHUHDGDFFRUGLQJO\



7KH UHJXODWLRQV PD\ LQFOXGH VXFK LQFLGHQWDO RU VXSSOHPHQWDO SURYLVLRQ DV
DSSHDUVWRWKH6HFUHWDU\RI6WDWHWREHQHFHVVDU\RUGHVLUDEOHLQFRQVHTXHQFHRI
DQ\SURYLVLRQPDGHE\YLUWXHRIVXEVHFWLRQ  D RU E 



,QWKLVVHFWLRQqWKHHQDFWPHQWVUHODWLQJWRDGRSWLRQrPHDQVu
D WKH$GRSWLRQ 6FRWODQG $FW F  
E WKH$GRSWLRQDQG&KLOGUHQ$FW F  
F WKH$GRSWLRQDQG&KLOGUHQ 6FRWODQG $FW DVS DQG
G WKH$GRSWLRQ 1RUWKHUQ,UHODQG 2UGHU 6, 1, 









$PHQGPHQWVRIHQDFWPHQWV


$PHQGPHQWVUHODWLQJWRSDUHQWKRRGLQFDVHVLQYROYLQJDVVLVWHGUHSURGXFWLRQ
6FKHGXOHFRQWDLQVDPHQGPHQWVUHODWHGWRWKHSURYLVLRQVRIWKLV3DUW



*HQHUDO


5HSHDOVDQGWUDQVLWLRQDOSURYLVLRQUHODWLQJWR3DUW


44

6HFWLRQVWRKDYHHIIHFWRQO\LQUHODWLRQWRFKLOGUHQFDUULHGE\ZRPHQDVD
UHVXOWRIWKHSODFLQJLQWKHPRIHPEU\RVRURIVSHUPDQGHJJVRUWKHLUDUWLILFLDO
LQVHPLQDWLRQ DVWKHFDVHPD\EH DIWHUWKHFRPPHQFHPHQWRIWKRVHVHFWLRQV



6HFWLRQVWRRIWKH$FW ZKLFKUHODWHWRVWDWXV GRQRWKDYHHIIHFWLQ
UHODWLRQ WR FKLOGUHQ FDUULHG E\ ZRPHQ DV D UHVXOW RI WKH SODFLQJ LQ WKHP RI
HPEU\RVRURIVSHUPDQGHJJVRUWKHLUDUWLILFLDOLQVHPLQDWLRQ DVWKHFDVHPD\
EH DIWHUWKHFRPPHQFHPHQWRIVHFWLRQVWR



6HFWLRQRIWKH$FW SDUHQWDORUGHUVLQIDYRXURIJDPHWHGRQRUV FHDVHV
WRKDYHHIIHFW







+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu3DUHQWKRRGLQFDVHVLQYROYLQJDVVLVWHGUHSURGXFWLRQ





6XEVHFWLRQ  GRHVQRWDIIHFWWKHYDOLGLW\RIDQ\RUGHUPDGHXQGHUVHFWLRQ
RIWKH$FWEHIRUHWKHFRPLQJLQWRIRUFHRIWKDWVXEVHFWLRQ
,QWHUSUHWDWLRQRI3DUW



,Q WKLV 3DUW qHQDFWPHQWr LQFOXGHV DQ HQDFWPHQW FRPSULVHG LQ RU LQ DQ
LQVWUXPHQWPDGHXQGHUDQ$FWRIWKH6FRWWLVK3DUOLDPHQWRU1RUWKHUQ,UHODQG
OHJLVODWLRQ



)RU WKH SXUSRVHV RI WKLV 3DUW WZR SHUVRQV DUH ZLWKLQ SURKLELWHG GHJUHHV RI
UHODWLRQVKLSLIRQHLVWKHRWKHUpVSDUHQWJUDQGSDUHQWVLVWHUEURWKHUDXQWRU
XQFOHDQGLQWKLVVXEVHFWLRQUHIHUHQFHVWRUHODWLRQVKLSVu
D DUHWRUHODWLRQVKLSVRIWKHIXOOEORRGRUKDOIEORRGRULQWKHFDVHRIDQ
DGRSWHG SHUVRQ VXFKRI WKRVH UHODWLRQVKLSV DV ZRXOG VXEVLVW EXW IRU
DGRSWLRQDQG
E LQFOXGH WKH UHODWLRQVKLS RI D FKLOG ZLWK KLV DGRSWLYH RU IRUPHU
DGRSWLYHSDUHQWV
EXWGRQRWLQFOXGHDQ\RWKHUDGRSWLYHUHODWLRQVKLSV









2WKHUH[SUHVVLRQVXVHGLQWKLV3DUWDQGLQWKH$FWKDYHWKHVDPHPHDQLQJ
LQWKLV3DUWDVLQWKDW$FW
3$57
0,6&(//$1(286$1'*(1(5$/
0LVFHOODQHRXV





6SHUPVRUWLQJNLWV


,QWKLVVHFWLRQqVSHUPVRUWLQJNLWrPHDQVDNLWWKHSXUSRVHRIZKLFKLVWRDSSO\
WRKXPDQVSHUPDQ\SURFHVVWKDWLVGHVLJQHGWRVHFXUHWKDWDQ\UHVXOWLQJFKLOG
ZLOOEHRIRQHVH[UDWKHUWKDQWKHRWKHU



7KH6HFUHWDU\RI6WDWHPD\E\UHJXODWLRQVSURYLGHWKDWDSHUVRQu
D ZKRVHOOVRUVXSSOLHVWRDQRWKHUDVSHUPVRUWLQJNLWRUDQ\FRPSRQHQW
SDUWRIVXFKDNLW
E ZKRDGYHUWLVHVVXFKNLWVRUFRPSRQHQWSDUWV
LVJXLOW\RIDQRIIHQFH





$SHUVRQZKRFRQWUDYHQHVUHJXODWLRQVXQGHUWKLVVHFWLRQLVOLDEOHu
D RQVXPPDU\FRQYLFWLRQWRLPSULVRQPHQWIRUDWHUPQRWH[FHHGLQJ
PRQWKVRUWRDILQHQRWH[FHHGLQJWKHVWDWXWRU\PD[LPXPRUWRERWK
E RQFRQYLFWLRQRQLQGLFWPHQWWRDILQHRUWRLPSULVRQPHQWIRUDWHUPRI
QRWPRUHWKDQWZR\HDUVRUWRERWK





:KHUHDQRIIHQFHXQGHUWKLVVHFWLRQZKLFKLVFRPPLWWHGE\DERG\FRUSRUDWH
LVSURYHGWRKDYHEHHQFRPPLWWHGZLWKWKHFRQVHQWRUFRQQLYDQFHRIRUWREH
DWWULEXWDEOHWRDQ\QHJOHFWRQWKHSDUWRIDQ\GLUHFWRUPDQDJHUVHFUHWDU\RU
RWKHUVLPLODURIILFHURIWKHERG\FRUSRUDWHRUDQ\SHUVRQZKRZDVSXUSRUWLQJ
WRDFWLQDQ\VXFKFDSDFLW\WKDWGLUHFWRURURWKHUSHUVRQDVZHOODVWKHERG\
FRUSRUDWH LV JXLOW\ RI WKH RIIHQFH DQG LV OLDEOH WR EH SURFHHGHG DJDLQVW DQG
SXQLVKHGDFFRUGLQJO\







,QWKHDSSOLFDWLRQRIWKLVVHFWLRQu
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D

LQ(QJODQGDQG:DOHVLQUHODWLRQWRDQRIIHQFHFRPPLWWHGEHIRUHWKH
FRPPHQFHPHQWRIVHFWLRQ  RIWKH&ULPLQDO-XVWLFH$FW F  
E LQ6FRWODQGXQWLOWKHFRPPHQFHPHQWRIVHFWLRQ  RIWKH&ULPLQDO
3URFHHGLQJVHWF 5HIRUP  6FRWODQG $FW DVS RU
F LQ1RUWKHUQ,UHODQG
WKHUHIHUHQFHLQVXEVHFWLRQ  D WRPRQWKVLVWREHUHDGDVDUHIHUHQFHWR
PRQWKV


6XUURJDF\DUUDQJHPHQWV


7KH6XUURJDF\$UUDQJHPHQWV$FW F  LVDPHQGHGDVIROORZV



,QVHFWLRQ PHDQLQJRIYDULRXVWHUPV DIWHUVXEVHFWLRQ  LQVHUWu
q $





$QRQSURILWPDNLQJERG\GRHVQRWFRQWUDYHQHVXEVHFWLRQ  PHUHO\
EHFDXVHu
D WKH ERG\ GRHV DQ DFW IDOOLQJ ZLWKLQ VXEVHFWLRQ  D  RU F  LQ
UHVSHFWRIZKLFKDQ\SD\PHQWLVDWDQ\WLPHUHFHLYHGE\LWRU
DQRWKHURU
E LWGRHVDQDFWIDOOLQJZLWKLQVXEVHFWLRQ  D RU F ZLWKDYLHZ
WR DQ\ SD\PHQW EHLQJ UHFHLYHG E\ LW RU DQRWKHU LQ UHVSHFW RI
IDFLOLWDWLQJWKHPDNLQJRIDQ\VXUURJDF\DUUDQJHPHQW
$SHUVRQZKRNQRZLQJO\FDXVHVDQRQSURILWPDNLQJERG\WRGRDQDFW
IDOOLQJZLWKLQVXEVHFWLRQ  D RU F GRHVQRWFRQWUDYHQHVXEVHFWLRQ 
PHUHO\EHFDXVHu
D DQ\SD\PHQWLVDWDQ\WLPHUHFHLYHGE\WKHERG\RUDQRWKHULQ
UHVSHFWRIWKHERG\GRLQJWKHDFWRU
E WKH ERG\ GRHV WKH DFW ZLWK D YLHZ WR DQ\ SD\PHQW EHLQJ
UHFHLYHG E\ LW RU DQRWKHU SHUVRQ LQ UHVSHFW RI WKH ERG\
IDFLOLWDWLQJWKHPDNLQJRIDQ\VXUURJDF\DUUDQJHPHQWr









$IWHUVXEVHFWLRQ  RIWKDWVHFWLRQLQVHUWu
q $





$IWHUVXEVHFWLRQ  LQVHUWu

%





q1RQSURILWPDNLQJERG\rPHDQVDERG\RISHUVRQVZKRVHDFWLYLWLHV
DUHQRWFDUULHGRQIRUSURILWr

,Q VHFWLRQ  QHJRWLDWLQJ VXUURJDF\ DUUDQJHPHQWV RQ D FRPPHUFLDO EDVLV  LQ
VXEVHFWLRQ  u
D LQSDUDJUDSK D RPLWqRUWDNHSDUWLQrDQG
E DIWHUSDUDJUDSK D LQVHUWu
q DD WDNHSDUWLQDQ\QHJRWLDWLRQVZLWKDYLHZWRWKHPDNLQJ
RIDVXUURJDF\DUUDQJHPHQWr
q $

$QRQSURILWPDNLQJERG\LVQRWJXLOW\RIDQRIIHQFHXQGHUVXEVHFWLRQ
  LQ UHVSHFW RI WKH UHFHLSW RI DQ\ SD\PHQW GHVFULEHG LQ WKDW
VXEVHFWLRQPHUHO\EHFDXVHDSHUVRQDFWLQJRQEHKDOIRIWKHERG\WDNHV
SDUWLQIDFLOLWDWLQJWKHPDNLQJRIDVXUURJDF\DUUDQJHPHQWr

$IWHUVXEVHFWLRQ  RIWKDWVHFWLRQLQVHUWu
q $
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$SHUVRQLVQRWJXLOW\RIDQRIIHQFHXQGHUVXEVHFWLRQ  LIu
D WKHERG\RISHUVRQVUHIHUUHGWRLQWKDWVXEVHFWLRQLVDQRQSURILW
PDNLQJERG\DQG





+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu0LVFHOODQHRXVDQG*HQHUDO

E

%


,Q VXEVHFWLRQ $ E  qIDFLOLWDWLQJ WKH PDNLQJ RI VXUURJDF\
DUUDQJHPHQWVrLVWREHFRQVWUXHGLQDFFRUGDQFHZLWKVXEVHFWLRQ  r



,QVHFWLRQ DGYHUWLVHPHQWVDERXWVXUURJDF\ DIWHUVXEVHFWLRQ  LQVHUWu
q $



WKHRQO\DFWLYLW\RIWKDWERG\ZKLFKIDOOVZLWKLQVXEVHFWLRQ  LV
IDFLOLWDWLQJWKHPDNLQJRIVXUURJDF\DUUDQJHPHQWVLQWKH8QLWHG
.LQJGRP

7KLV VHFWLRQ GRHV QRW DSSO\ WR DQ\ DGYHUWLVHPHQW SODFHG E\ RU RQ
EHKDOIRIDQRQSURILWPDNLQJERG\LIWKHDGYHUWLVHPHQWUHODWHVRQO\WR
WKHGRLQJE\WKHERG\RIDFWVWKDWZRXOGQRWFRQWUDYHQHVHFWLRQ 
HYHQLIGRQHRQDFRPPHUFLDOEDVLV ZLWKLQWKHPHDQLQJRIVHFWLRQ r



*UDQWUHYRFDWLRQRUYDULDWLRQRIOLFHQFHVXQGHU+XPDQ7LVVXH$FW


7KH$FWLVDPHQGHGDVIROORZV



,QVHFWLRQ ULJKWWRUHFRQVLGHUDWLRQRIOLFHQVLQJGHFLVLRQV IRUVXEVHFWLRQ 
VXEVWLWXWHu
q

:KHUHWKH$XWKRULW\GHFLGHVWRUHYRNHRUYDU\DOLFHQFHDQ\SHUVRQWR
ZKRP QRWLFH RI WKH GHFLVLRQ ZDV UHTXLUHG WR EH JLYHQ RWKHU WKDQ D
SHUVRQ ZKR DSSOLHG IRU WKH YDULDWLRQ RU UHYRFDWLRQ  PD\ UHTXLUH WKH
$XWKRULW\WRUHFRQVLGHUWKHGHFLVLRQr



6FKHGXOH OLFHQFHV LVDPHQGHGDVIROORZV



,QSDUDJUDSKDIWHUVXESDUDJUDSK  LQVHUWu





 q $ :KHUHWKH$XWKRULW\LVRIWKHRSLQLRQWKDWWKHLQIRUPDWLRQSURYLGHG
LQ WKH DSSOLFDWLRQ LV LQVXIILFLHQW WR HQDEOH LW WR GHWHUPLQH WKH
DSSOLFDWLRQLWQHHGQRWFRQVLGHUWKHDSSOLFDWLRQXQWLOWKHDSSOLFDQW
KDVSURYLGHGLWZLWKVXFKIXUWKHULQIRUPDWLRQDVLWPD\UHTXLUHr




,QSDUDJUDSK  u
D DIWHUSDUDJUDSK E LQVHUWu
q ED LWLVVDWLVILHGWKDWWKHGHVLJQDWHGLQGLYLGXDOKDVIDLOHG
WR FRPSO\ ZLWK GLUHFWLRQV JLYHQ LQ FRQQHFWLRQ ZLWK
DQ\OLFHQFHrDQG
E LQSDUDJUDSK I DIWHUqGLHVrLQVHUWqRULVFRQYLFWHGRIDQRIIHQFHXQGHU
WKLV$FWr





,QSDUDJUDSKu
D DIWHUVXESDUDJUDSK  LQVHUWu

E
F

 q $ :KHUHDQDSSOLFDWLRQKDVEHHQPDGHXQGHUSDUDJUDSK  WR
YDU\DOLFHQFHEXWWKH$XWKRULW\FRQVLGHUVLWDSSURSULDWHWR
YDU\ WKH OLFHQFH RWKHUZLVH WKDQ LQ DFFRUGDQFH ZLWK WKH
DSSOLFDWLRQEHIRUHVRYDU\LQJWKHOLFHQFHWKH$XWKRULW\VKDOO
JLYHQRWLFHRILWVSURSRVHGGHFLVLRQDQGRIWKHUHDVRQVIRULW
WRu
D WKHKROGHURIWKHOLFHQFHDQG
E ZKHUHGLIIHUHQWWKHGHVLJQDWHGLQGLYLGXDOr
LQVXESDUDJUDSK  IRUqRU  rVXEVWLWXWHq  RU $ r
LQVXESDUDJUDSK  IRUqRU  rVXEVWLWXWHq  RU $ r
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+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu0LVFHOODQHRXVDQG*HQHUDO



)HHVLQUHVSHFWRIOLFHQFHVXQGHUWKH$FW


$IWHUVHFWLRQRIWKH$FWLQVHUWu
q)HHV
$ )HHV






7KH$XWKRULW\PD\FKDUJHDIHHLQUHVSHFWRIDQ\RIWKHIROORZLQJu
D DQDSSOLFDWLRQIRUDOLFHQFH
E WKHJUDQWRUUHQHZDORIDOLFHQFH
F DQDSSOLFDWLRQIRUWKHUHYRFDWLRQRUYDULDWLRQRIDOLFHQFHRU
G WKHH[HUFLVHE\WKH$XWKRULW\RIDQ\RWKHUIXQFWLRQXQGHUWKLV
$FWu
L LQUHODWLRQWRDOLFHQFH
LL LQUHODWLRQWRSUHPLVHVZKLFKDUHRUKDYHEHHQSUHPLVHV
WRZKLFKDOLFHQFHUHODWHVRU
LLL LQ UHODWLRQ WR SUHPLVHV ZKLFK LI DQ DSSOLFDWLRQ LV
JUDQWHGZLOOEHSUHPLVHVWRZKLFKDOLFHQFHUHODWHV



7KHDPRXQWRIDQ\IHHFKDUJHGE\YLUWXHRIWKLVVHFWLRQLVWREHIL[HGLQ
DFFRUGDQFHZLWKDVFKHPHPDGHE\WKH$XWKRULW\ZLWKWKHDSSURYDORI
WKH6HFUHWDU\RI6WDWHDQGWKH7UHDVXU\



'LIIHUHQWIHHVPD\EHIL[HGIRUGLIIHUHQWFLUFXPVWDQFHV



,QIL[LQJWKHDPRXQWRIDQ\VXFKIHHWKH$XWKRULW\PD\KDYHUHJDUGWR
WKHFRVWVLQFXUUHGE\LWLQH[HUFLVLQJLWVIXQFWLRQVXQGHUWKLV$FWRU3DUW
RIWKH+XPDQ7LVVXHDQG(PEU\RV$FWr

,Q6FKHGXOHWRWKH$FW OLFHQFHVIRUSXUSRVHVRIVHFWLRQ u
D LQ SDUDJUDSK   I  IRU WKH ZRUGV IURP qDW VXFK WLPHVr WR WKH HQG
VXEVWLWXWHqIHHVFKDUJHGXQGHUVHFWLRQ$  rDQG
E RPLWSDUDJUDSK  









)HHVXQGHULQVWUXPHQWVLPSOHPHQWLQJ&RPPXQLW\OHJLVODWLRQRQWLVVXHHWF
$Q\ VXERUGLQDWH OHJLVODWLRQ PDGH XQGHU VHFWLRQ    RI WKH (XURSHDQ
&RPPXQLWLHV$FWIRUWKHSXUSRVHRILPSOHPHQWLQJDQ\RIWKH'LUHFWLYHV
UHIHUUHGWRLQVHFWLRQPD\u
D HQDEOHWKH$XWKRULW\WRFKDUJHDIHHRIDQDPRXQWIL[HGLQDFFRUGDQFH
ZLWK D VFKHPH PDGH E\ WKH $XWKRULW\ ZLWK WKH DSSURYDO RI WKH
6HFUHWDU\ RI 6WDWH DQG WKH 7UHDVXU\ LQ UHVSHFW RI WKH H[HUFLVH E\ WKH
$XWKRULW\ RI DQ\ IXQFWLRQ FRQIHUUHG RU LPSRVHG E\ WKH RUGHU UXOHV
UHJXODWLRQVRUVFKHPHDQG
E HQDEOH WKH $XWKRULW\ LQ IL[LQJ WKH DPRXQW RI DQ\ VXFK IHH WR KDYH
UHJDUGWRWKHFRVWVLQFXUUHGE\LWLQH[HUFLVLQJLWVIXQFWLRQVXQGHUWKH
VXERUGLQDWHOHJLVODWLRQLQTXHVWLRQRUXQGHUDQ\RWKHUHQDFWPHQW
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*HQHUDO


2UGHUVDQGUHJXODWLRQVJHQHUDOSURYLVLRQV


$Q\SRZHURIWKH6HFUHWDU\RI6WDWHWRPDNHDQRUGHURUUHJXODWLRQVXQGHUWKLV
$FWLVH[HUFLVDEOHE\VWDWXWRU\LQVWUXPHQW



7KHSRZHUWRPDNHDQRUGHURUUHJXODWLRQVXQGHUWKLV$FWPD\EHH[HUFLVHGu
D HLWKHULQUHODWLRQWRDOOFDVHVWRZKLFKWKHSRZHUH[WHQGVRULQUHODWLRQ
WR WKRVH FDVHV VXEMHFW WR VSHFLILHG H[FHSWLRQV RU LQ UHODWLRQ WR DQ\
VSHFLILHGFDVHVRUFODVVHVRIFDVHDQG
E VRDVWRPDNHDVUHVSHFWVWKHFDVHVLQUHODWLRQWRZKLFKLWLVH[HUFLVHGu
L WKH IXOO SURYLVLRQ WR ZKLFK WKH SRZHU H[WHQGV RU DQ\ OHVV
SURYLVLRQ ZKHWKHUE\ZD\RIH[FHSWLRQRURWKHUZLVH 
LL WKHVDPHSURYLVLRQIRUDOOFDVHVLQUHODWLRQWRZKLFKWKHSRZHU
LVH[HUFLVHGRUGLIIHUHQWSURYLVLRQDVUHVSHFWVWKHVDPHFDVHRU
FODVVRIFDVHIRUGLIIHUHQWSXUSRVHV
LLL DQ\ VXFK SURYLVLRQ HLWKHU XQFRQGLWLRQDOO\ RU VXEMHFW WR DQ\
VSHFLILHGFRQGLWLRQ











$Q\SRZHURIWKH6HFUHWDU\RI6WDWHWRPDNHDQRUGHURUUHJXODWLRQVXQGHUWKLV
$FW LQFOXGHV SRZHU WR PDNH VXFK WUDQVLWLRQDO LQFLGHQWDO RU VXSSOHPHQWDO
SURYLVLRQDVWKH6HFUHWDU\RI6WDWHFRQVLGHUVDSSURSULDWH
2UGHUVDQGUHJXODWLRQVSDUOLDPHQWDU\FRQWURO



2UGHUV DQG UHJXODWLRQV PDGH E\ WKH 6HFUHWDU\ RI 6WDWH XQGHU WKLV $FW DUH
VXEMHFW WR DQQXOPHQW LQ SXUVXDQFH RI D UHVROXWLRQ RI HLWKHU +RXVH RI
3DUOLDPHQW



6XEVHFWLRQ  GRHVQRWDSSO\WRu
D UHJXODWLRQVWRZKLFKVXEVHFWLRQ  DSSOLHV
E DQRUGHUWRZKLFKVXEVHFWLRQ  DSSOLHVRU
F DQRUGHUXQGHUVHFWLRQ FRPPHQFHPHQW 



1R UHJXODWLRQV XQGHU VHFWLRQ  SDUHQWDO RUGHUV VXSSOHPHQWDU\ SURYLVLRQ
PD\ EH PDGH XQOHVV D GUDIW RI WKH UHJXODWLRQV KDV EHHQ ODLG EHIRUH DQG
DSSURYHGE\DUHVROXWLRQRIHDFK+RXVHRI3DUOLDPHQW











1R RUGHU XQGHU VHFWLRQ  SRZHU WR PDNH FRQVHTXHQWLDO DQG WUDQVLWLRQDO
SURYLVLRQHWF ZKLFKLQFOXGHVSURYLVLRQPDGHE\YLUWXHRIVXEVHFWLRQ  D RU
E RIWKDWVHFWLRQPD\EHPDGHXQOHVVDGUDIWRIWKHRUGHUKDVEHHQODLGEHIRUH
DQGDSSURYHGE\DUHVROXWLRQRIHDFK+RXVHRI3DUOLDPHQW


,QWHUSUHWDWLRQ
,QWKLV$FWu
qWKH$FWrPHDQVWKH+XPDQ)HUWLOLVDWLRQDQG(PEU\RORJ\$FW
F  
qWKH$FWrPHDQVWKH+XPDQ7LVVXH$FW F  
qWKH$XWKRULW\rPHDQVWKH5HJXODWRU\$XWKRULW\IRU7LVVXHDQG(PEU\RV
qVXERUGLQDWHOHJLVODWLRQrKDVWKHVDPHPHDQLQJDVLQWKH,QWHUSUHWDWLRQ
$FW F  
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3DUWu0LVFHOODQHRXVDQG*HQHUDO



3RZHUWRPDNHFRQVHTXHQWLDODQGWUDQVLWLRQDOSURYLVLRQHWF






7KH6HFUHWDU\RI6WDWHPD\E\RUGHUPDNHu
D DQ\VXSSOHPHQWDU\LQFLGHQWDORUFRQVHTXHQWLDOSURYLVLRQDQG
E DQ\WUDQVLWLRQDORUVDYLQJSURYLVLRQ
WKDWWKH6HFUHWDU\RI6WDWHFRQVLGHUVQHFHVVDU\RUH[SHGLHQWIRUWKHSXUSRVHVRI
LQFRQVHTXHQFHRIRUIRUJLYLQJIXOOHIIHFWWRDQ\SURYLVLRQRIWKLV$FW
$QRUGHUXQGHUWKLVVHFWLRQPD\u
D DPHQGRUUHSHDODQ\$FW LQFOXGLQJDQ\$FWSDVVHGLQWKHVDPH6HVVLRQ
DVWKLV$FW RUDQ\$FWRIWKH6FRWWLVK3DUOLDPHQW
E DPHQGRUUHSHDO1RUWKHUQ,UHODQGOHJLVODWLRQ
F DPHQGRUUHYRNHDQ\VXERUGLQDWHOHJLVODWLRQPDGHEHIRUHWKHSDVVLQJ
RIWKLV$FW
$QRUGHUXQGHUWKLVVHFWLRQPD\SURYLGHIRUDQ\SURYLVLRQRIWKLV$FWZKLFK
FRPHV LQWR IRUFH EHIRUH DQ\ RWKHU SURYLVLRQ FRPHV LQWR IRUFH WR KDYH HIIHFW
XQWLOWKDWRWKHUSURYLVLRQKDVFRPHLQWRIRUFHZLWKVSHFLILHGPRGLILFDWLRQV



%HIRUHPDNLQJDQRUGHUXQGHUWKLVVHFWLRQFRQWDLQLQJSURYLVLRQZKLFKZRXOG
LI LQFOXGHG LQ DQ $FW RI WKH 6FRWWLVK 3DUOLDPHQW EH ZLWKLQ WKH OHJLVODWLYH
FRPSHWHQFHRIWKDW3DUOLDPHQWWKH6HFUHWDU\RI6WDWHPXVWFRQVXOWWKH6FRWWLVK
0LQLVWHUV



1RWKLQJLQWKLVVHFWLRQOLPLWVWKHSRZHUXQGHUVHFWLRQWRLQFOXGHWUDQVLWLRQDO
RUVDYLQJSURYLVLRQLQDFRPPHQFHPHQWRUGHUXQGHUVHFWLRQ  



7KHDPHQGPHQWVWKDWPD\EHPDGHE\YLUWXHRIVXEVHFWLRQ  DUHLQDGGLWLRQ
WRWKRVHWKDWDUHPDGHE\DQ\RWKHUSURYLVLRQRIWKLV$FW











0LQRUDQGFRQVHTXHQWLDODPHQGPHQWV
6FKHGXOHFRQWDLQVFRQVHTXHQWLDODPHQGPHQWV





5HSHDOV
6FKHGXOHFRQWDLQVUHSHDOV



([WHQW


6XEMHFW WR WKH IROORZLQJ SURYLVLRQV WKLV $FW H[WHQGV WR (QJODQG DQG :DOHV
6FRWODQGDQG1RUWKHUQ,UHODQG



$Q\ DPHQGPHQW RU UHSHDO PDGH E\ WKLV $FW KDV WKH VDPH H[WHQW DV WKH
HQDFWPHQWWRZKLFKLWUHODWHV
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&RPPHQFHPHQW


7KHIROORZLQJSURYLVLRQVRIWKLV$FWFRPHLQWRIRUFHRQWKHGD\RQZKLFKWKLV
$FWLVSDVVHGu
VHFWLRQVWR
VHFWLRQWKLVVHFWLRQDQGVHFWLRQ



7KH UHPDLQLQJ SURYLVLRQV RI WKLV $FW FRPH LQWR IRUFH LQ DFFRUGDQFH ZLWK
SURYLVLRQPDGHE\WKH6HFUHWDU\RI6WDWHE\RUGHU





+XPDQ7LVVXHDQG(PEU\RV%LOO
3DUWu0LVFHOODQHRXVDQG*HQHUDO



6KRUWWLWOH
7KLV$FWPD\EHFLWHGDVWKH+XPDQ7LVVXHDQG(PEU\RV$FW
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6&+('8/(6

6&+('8/(

6HFWLRQ

7+(5(*8/$725<$87+25,7<)257,668($1'(0%5<26
6WDWXVDQGFDSDFLW\


7KH$XWKRULW\LVWREHDERG\FRUSRUDWH



7KH$XWKRULW\LVQRWWREHUHJDUGHGDVWKHVHUYDQWRUDJHQWRIWKH&URZQRU
DVHQMR\LQJDQ\VWDWXVSULYLOHJHRULPPXQLW\RIWKH&URZQDQGLWVSURSHUW\
LV QRW WR EH UHJDUGHG DV SURSHUW\ RI RU SURSHUW\ KHOG RQ EHKDOI RI WKH
&URZQ



7KH$XWKRULW\KDVSRZHUWRGRDQ\WKLQJZKLFKLVFDOFXODWHGWRIDFLOLWDWHRU
LVFRQGXFLYHRULQFLGHQWDOWRWKHFDUU\LQJRXWRILWVIXQFWLRQVEXWPD\QRW
ERUURZPRQH\





0HPEHUVKLS


 7KH$XWKRULW\LVWRFRQVLVWRIu
D D&KDLUDSSRLQWHGE\WKH6HFUHWDU\RI6WDWH
E DPHPEHUDSSRLQWHGE\WKH6FRWWLVK0LQLVWHUV
F DPHPEHUDSSRLQWHGE\WKH:HOVK0LQLVWHUV
G DPHPEHUDSSRLQWHGE\WKHUHOHYDQW1RUWKHUQ,UHODQGGHSDUWPHQW
DQG
H VXFKQXPEHURIRWKHUPHPEHUVDSSRLQWHGE\WKH6HFUHWDU\RI6WDWH
DVWKH6HFUHWDU\RI6WDWHWKLQNVILW





 $SHUVRQZKRKDVRUKDVKDGDSURIHVVLRQDOLQWHUHVWLQDQ\RIWKHUHJXODWHG
DFWLYLWLHVLVGLVTXDOLILHGIRUDSSRLQWPHQWDV&KDLURIWKH$XWKRULW\
 7KH6HFUHWDU\RI6WDWHPXVWH[HUFLVHWKHSRZHUWRDSSRLQWPHPEHUVRIWKH
$XWKRULW\XQGHUVXESDUDJUDSK  H VRDVWRVHFXUHWKDWDWDOOWLPHVQRWOHVV
WKDQ KDOI RI WKH PHPEHUV RI WKH $XWKRULW\ DSSRLQWHG XQGHU DQ\ RI VXE
SDUDJUDSK  E WR H DUHSHUVRQVZKRGRQRWKDYHDQGKDYHQRWKDGD
SURIHVVLRQDOLQWHUHVWLQDQ\RIWKHUHJXODWHGDFWLYLWLHV



'LVTXDOLILFDWLRQRQJURXQGVRILQVROYHQF\RUFULPLQDOFRQYLFWLRQ
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 $SHUVRQ q3r LVGLVTXDOLILHGIRUEHLQJDSSRLQWHGDV&KDLURURWKHUPHPEHU
RIWKH$XWKRULW\LIu
D 3LVWKHVXEMHFWRIDEDQNUXSWF\UHVWULFWLRQVRUGHURULQWHULPRUGHU
E DEDQNUXSWF\RUGHUKDVEHHQPDGHDJDLQVW3E\DFRXUWLQ1RUWKHUQ
,UHODQG3pVHVWDWHKDVEHHQVHTXHVWUDWHGE\DFRXUWLQ6FRWODQGRU
XQGHU WKH ODZ RI 1RUWKHUQ ,UHODQG RU 6FRWODQG 3 KDV PDGH D







+XPDQ7LVVXHDQG(PEU\RV%LOO
6FKHGXOHu7KH5HJXODWRU\$XWKRULW\IRU7LVVXHDQG(PEU\RV

F

FRPSRVLWLRQ RU DUUDQJHPHQW ZLWK RU JUDQWHG D WUXVW GHHG IRU 3pV
FUHGLWRUVRU
LQWKHODVWILYH\HDUV3KDVEHHQFRQYLFWHGLQWKH8QLWHG.LQJGRPWKH
&KDQQHO ,VODQGV RU WKH ,VOH RI 0DQ RI DQ RIIHQFH DQG KDV KDG D
TXDOLI\LQJVHQWHQFHSDVVHGRQ3

 :KHUH3LVGLVTXDOLILHGXQGHUVXESDUDJUDSK  E EHFDXVHDEDQNUXSWF\
RUGHU KDV EHHQ PDGH DJDLQVW 3 RU 3pV HVWDWH KDV EHHQ VHTXHVWUDWHG WKH
GLVTXDOLILFDWLRQFHDVHVu
D RQ3REWDLQLQJDGLVFKDUJHRU
E LIWKHEDQNUXSWF\RUGHULVDQQXOOHGRUWKHVHTXHVWUDWLRQRI3pVHVWDWH
LVUHFDOOHGRUUHGXFHGRQWKHGDWHRIWKDWHYHQW
 :KHUH 3 LV GLVTXDOLILHG XQGHU VXESDUDJUDSK  E  EHFDXVH RI 3 KDYLQJ
PDGHDFRPSRVLWLRQRUDUUDQJHPHQWZLWKRUJUDQWHGDWUXVWGHHGIRU3pV
FUHGLWRUVWKHGLVTXDOLILFDWLRQFHDVHVu
D DW WKH HQG RI WKH SHULRG RI ILYH \HDUV EHJLQQLQJ ZLWK WKH GDWH RQ
ZKLFKWKHWHUPVRIWKHGHHGRIFRPSRVLWLRQRUDUUDQJHPHQWRUWUXVW
GHHGDUHIXOILOOHGRU
E LI EHIRUH WKHQ 3 SD\V 3pV GHEWV LQ IXOO RQ WKH GDWH RQ ZKLFK WKH
SD\PHQWLVFRPSOHWHG







 )RUWKHSXUSRVHVRIVXESDUDJUDSK  F WKHGDWHRIFRQYLFWLRQLVWREHWDNHQ
WREHWKHRUGLQDU\GDWHRQZKLFKWKHSHULRGDOORZHGIRUPDNLQJDQDSSHDO
RUDSSOLFDWLRQH[SLUHVRULI DQDSSHDO RUDSSOLFDWLRQLVPDGHWKHGDWH RQ
ZKLFKWKHDSSHDORUDSSOLFDWLRQLVILQDOO\GLVSRVHGRIRUDEDQGRQHGRUIDLOV
E\UHDVRQRILWVQRQSURVHFXWLRQ



 ,QVXESDUDJUDSK  F WKHUHIHUHQFHWRDTXDOLI\LQJVHQWHQFHLVWRDVHQWHQFH
RI LPSULVRQPHQW IRU D SHULRG RI QRW OHVV WKDQ WKUHH PRQWKV ZKHWKHU
VXVSHQGHGRUQRW ZLWKRXWWKHRSWLRQRIDILQH



7HQXUHRIRIILFH


6XEMHFWWRSDUDJUDSKVWRWKH&KDLUDQGRWKHUPHPEHUVRIWKH$XWKRULW\
KROG DQG YDFDWH RIILFH LQ DFFRUGDQFH ZLWK WKH WHUPV RI WKHLU UHVSHFWLYH
DSSRLQWPHQWV



$SHUVRQPD\QRWEHDSSRLQWHGDV&KDLURURWKHUPHPEHURIWKH$XWKRULW\
IRUPRUHWKDQWKUHH\HDUVDWDWLPH



3UHYLRXVVHUYLFHDV&KDLURURWKHUPHPEHURIWKH$XWKRULW\GRHVQRWDIIHFWD
SHUVRQpVHOLJLELOLW\IRUDSSRLQWPHQWWRHLWKHURIILFH



 $ SHUVRQ KROGLQJ RIILFH DV &KDLU RU RWKHU PHPEHU RI WKH $XWKRULW\ PD\
UHVLJQWKDWRIILFHE\JLYLQJQRWLFHLQZULWLQJWRWKHDSSRLQWLQJDXWKRULW\





 ,QWKLVSDUDJUDSKqWKHDSSRLQWLQJDXWKRULW\rLQUHODWLRQWRDPHPEHURIWKH
$XWKRULW\PHDQVWKHSHUVRQZKRDSSRLQWHGWKHPHPEHU


$SHUVRQKROGLQJRIILFHDV&KDLURURWKHUPHPEHURIWKH$XWKRULW\LVWRFHDVH
WRKROGWKDWRIILFHLIWKHSHUVRQEHFRPHVGLVTXDOLILHGIRUDSSRLQWPHQWWRLW



 7KHDSSRLQWLQJDXWKRULW\PD\UHPRYHDSHUVRQIURPRIILFHDV&KDLURURWKHU
PHPEHU RI WKH $XWKRULW\ LI WKH DSSRLQWLQJ DXWKRULW\ LV VDWLVILHG WKDW WKH
SHUVRQu
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D
E

KDV EHHQ DEVHQW IURP PHHWLQJV RI WKH $XWKRULW\ IRU  FRQVHFXWLYH
PRQWKVRUORQJHUZLWKRXWWKHSHUPLVVLRQRIWKH$XWKRULW\RU
LVXQDEOHRUXQILWWRFDUU\RXWWKHSHUVRQpVIXQFWLRQVDV&KDLURURWKHU
PHPEHU

 ,QWKLVSDUDJUDSKqWKHDSSRLQWLQJDXWKRULW\rLQUHODWLRQWRDPHPEHURIWKH
$XWKRULW\PHDQVWKHSHUVRQZKRDSSRLQWHGWKHPHPEHU



6WDII


7KH$XWKRULW\PD\DSSRLQWVXFKVWDIIDVLWFRQVLGHUVDSSURSULDWHRQVXFK
WHUPVDQGFRQGLWLRQVDVWKH$XWKRULW\PD\GHWHUPLQH


3URFHHGLQJV


 6XEMHFW WR DQ\ SURYLVLRQ RI WKLV $FW WKH $XWKRULW\ PD\ UHJXODWH LWV RZQ
SURFHGXUH DQG PDNH VXFK DUUDQJHPHQWV DV LW WKLQNV DSSURSULDWH IRU WKH
GLVFKDUJHRILWVIXQFWLRQV
 7KH$XWKRULW\PXVWGHWHUPLQHDTXRUXPIRULWVPHHWLQJV
 $WOHDVWWKUHHTXDUWHUVRIWKHPHPEHUVRIWKH$XWKRULW\PXVWSDUWLFLSDWHLQ
WKHSURFHVVE\ZKLFKDQ\GHWHUPLQDWLRQXQGHUVXESDUDJUDSK  LVPDGH



7KHYDOLGLW\RIDQ\SURFHHGLQJVRIWKH$XWKRULW\LVQRWDIIHFWHGE\u
D DQ\YDFDQF\LQWKHRIILFHRIu
L &KDLURU
LL PHPEHU DSSRLQWHG XQGHU SDUDJUDSK E  F  RU G  RI
SDUDJUDSK  
E DQ\GHIHFWLQDSHUVRQpVDSSRLQWPHQWDV&KDLURURWKHUPHPEHURU
F WKH FRPSRVLWLRQ IRU WKH WLPH EHLQJ RI WKH PHPEHUVKLS RI WKH
$XWKRULW\





'HOHJDWLRQ




 7KH$XWKRULW\PD\GHOHJDWHDIXQFWLRQWRDFRPPLWWHHWRDPHPEHURUWR
VWDII
 6XESDUDJUDSK  KDVHIIHFWVXEMHFWWRDQ\HQDFWPHQWUHTXLULQJDGHFLVLRQWR
EHWDNHQE\WKHPHPEHUVRIWKH$XWKRULW\RUE\DFRPPLWWHHFRQVLVWLQJRI
PHPEHUVRIWKH$XWKRULW\



([SHUWDGYLVRU\SDQHOV


 7KH$XWKRULW\PD\HVWDEOLVKH[SHUWDGYLVRU\SDQHOVWRDGYLVHWKH$XWKRULW\
RQPDWWHUVUHIHUUHGWRWKHSDQHOE\WKH$XWKRULW\
 7KH$XWKRULW\PXVWHVWDEOLVKVHSDUDWHH[SHUWDGYLVRU\SDQHOVLQUHODWLRQWR
HDFKRIWKHIROORZLQJWKUHHDUHDVu
D UHSURGXFWLYHPHGLFLQHDQGHPEU\RUHVHDUFK
E DQDWRP\DQGSDWKRORJ\DQG
F EORRGDQGWUDQVSODQWDWLRQ
 7KH&KDLURIDQH[SHUWDGYLVRU\SDQHOPXVWEHDPHPEHURIWKH$XWKRULW\
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+XPDQ7LVVXHDQG(PEU\RV%LOO
6FKHGXOHu7KH5HJXODWRU\$XWKRULW\IRU7LVVXHDQG(PEU\RV

 7KHRWKHUPHPEHUVRIWKHSDQHOQHHGQRWEHPHPEHUVRIWKH$XWKRULW\EXW
PXVWQRWEHVWDIIRIWKH$XWKRULW\
 7KH $XWKRULW\ PD\ HVWDEOLVK ZRUNLQJ JURXSV RU VXEJURXSV RI DQ H[SHUW
DGYLVRU\SDQHO
&RPPLWWHHV




 7KH$XWKRULW\PD\HVWDEOLVKVXFKFRPPLWWHHVRUVXEFRPPLWWHHVDVLWWKLQNV
ILW ZKHWKHUWRDGYLVHWKH$XWKRULW\RUWRH[HUFLVHDIXQFWLRQGHOHJDWHGWRLW
E\WKH$XWKRULW\ 
 7KH PHPEHUV RI WKH FRPPLWWHHV RU VXEFRPPLWWHHV PD\ LQFOXGH SHUVRQV
ZKRDUHQRWPHPEHUVRIWKH$XWKRULW\



0HPEHUVpLQWHUHVWV


 7KH$XWKRULW\PXVWHVWDEOLVKDQGPDLQWDLQDV\VWHPIRUWKHGHFODUDWLRQDQG
UHJLVWUDWLRQRIWKHSULYDWHLQWHUHVWVRILWVPHPEHUV
 7KH $XWKRULW\ PXVW SXEOLVK HQWULHV UHFRUGHG LQ WKH UHJLVWHU RI PHPEHUVp
LQWHUHVWV



5HPXQHUDWLRQ F


 7KH $XWKRULW\ PD\ SD\ WR WKH &KDLU RU DQ\ RI WKH RWKHU PHPEHUV RI WKH
$XWKRULW\VXFKUHPXQHUDWLRQDVWKH6HFUHWDU\RI6WDWHPD\GHWHUPLQH
 7KH$XWKRULW\PD\SD\RUPDNHSURYLVLRQIRUSD\LQJWRRULQUHVSHFWRIWKH
&KDLU RU DQ\ RI WKH RWKHU PHPEHUV RI WKH $XWKRULW\ VXFK SHQVLRQV
DOORZDQFHV IHHV H[SHQVHV RU JUDWXLWLHV DV WKH 6HFUHWDU\ RI 6WDWH PD\
GHWHUPLQH
 7KH$XWKRULW\PD\PDNHDSD\PHQWWRDSHUVRQZKRFHDVHVWRKROGRIILFHDV
&KDLURURWKHUPHPEHURIWKH$XWKRULW\RWKHUZLVHWKDQRQWKHH[SLU\RIWKH
SHUVRQpVWHUPRIRIILFHLILWDSSHDUVWRWKH6HFUHWDU\RI6WDWHWKDWWKHUHDUH
VSHFLDO FLUFXPVWDQFHV ZKLFK PDNH LW ULJKW IRU WKDW SHUVRQ WR UHFHLYH
FRPSHQVDWLRQ





 $SD\PHQWXQGHUVXESDUDJUDSK  LVWREHRIVXFKDPRXQWDVWKH6HFUHWDU\
RI6WDWHPD\GHWHUPLQH


 7KH$XWKRULW\PD\SD\WRRULQUHVSHFWRIDQ\PHPEHURIu
D DFRPPLWWHHRUVXEFRPPLWWHHRIWKH$XWKRULW\RU
E DQ H[SHUW DGYLVRU\ SDQHO HVWDEOLVKHG XQGHU SDUDJUDSK  RU D
ZRUNLQJJURXSRUVXEJURXSRIVXFKDSDQHO
VXFKDOORZDQFHVIHHVRUH[SHQVHVDVWKH$XWKRULW\PD\ZLWKWKHDSSURYDO
RIWKH6HFUHWDU\RI6WDWHGHWHUPLQH





 7KLVSDUDJUDSKVRIDUDVUHODWLQJWRWKHSD\PHQWRIIHHVGRHVQRWDSSO\LQ
UHODWLRQWRDSHUVRQZKRLVDPHPEHURIWKHVWDIIRIWKH$XWKRULW\
)LQDQFH


7KH 6HFUHWDU\ RI 6WDWH PD\ RXW RI PRQH\ SURYLGHG E\ 3DUOLDPHQW PDNH
SD\PHQWV WR WKH $XWKRULW\ RI VXFK DPRXQWV DW VXFK WLPHV DQG RQ VXFK
FRQGLWLRQV LIDQ\ DVWKH6HFUHWDU\RI6WDWHFRQVLGHUVDSSURSULDWH
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$FFRXQWVDQGDXGLW


 7KH$XWKRULW\PXVWNHHSSURSHUDFFRXQWVDQGSURSHUUHFRUGVLQUHODWLRQWR
LWVDFFRXQWV
 7KH$XWKRULW\PXVWSUHSDUHDVWDWHPHQWRILWVDFFRXQWVLQUHVSHFWRIHDFKRI
LWVILQDQFLDO\HDUV
 $Q\VXFKVWDWHPHQWRIDFFRXQWVPXVWFRPSO\ZLWKDQ\GLUHFWLRQVJLYHQE\
WKH6HFUHWDU\RI6WDWHZLWKWKHDSSURYDORIWKH7UHDVXU\DVWRu
D WKHLQIRUPDWLRQWREHFRQWDLQHGLQLW
E WKHPDQQHULQZKLFKWKDWLQIRUPDWLRQLVWREHSUHVHQWHGDQG
F WKHPHWKRGVDQGSULQFLSOHVDFFRUGLQJWRZKLFKWKHVWDWHPHQWLVWREH
SUHSDUHG
 7KH$XWKRULW\PXVWVHQGDFRS\RIHDFKVWDWHPHQWRIDFFRXQWVUHTXLUHGE\
VXESDUDJUDSK  WRu
D WKH6HFUHWDU\RI6WDWH
E WKH:HOVK0LQLVWHUV
F WKH6FRWWLVK0LQLVWHUV
G WKHUHOHYDQW1RUWKHUQ,UHODQGGHSDUWPHQWDQG
H WKH&RPSWUROOHUDQG$XGLWRU*HQHUDO
EHIRUHWKHHQGRIVXFKSHULRGDIWHUWKHHQGRIWKHILQDQFLDO\HDUWRZKLFKWKH
VWDWHPHQWUHODWHVDVWKH6HFUHWDU\RI6WDWHPD\VSHFLI\E\QRWLFHJLYHQWRWKH
$XWKRULW\









 7KH:HOVK0LQLVWHUVPXVWOD\EHIRUHWKH1DWLRQDO$VVHPEO\IRU:DOHVHDFK
VWDWHPHQWRIDFFRXQWVUHFHLYHGE\WKHPXQGHUVXESDUDJUDSK  
 7KH 6FRWWLVK 0LQLVWHUV PXVW OD\ EHIRUH WKH 6FRWWLVK 3DUOLDPHQW HDFK
VWDWHPHQWRIDFFRXQWVUHFHLYHGE\WKHPXQGHUVXESDUDJUDSK  



 7KH UHOHYDQW 1RUWKHUQ ,UHODQG GHSDUWPHQW PXVW OD\ EHIRUH WKH 1RUWKHUQ
,UHODQG $VVHPEO\ HDFK VWDWHPHQW RI DFFRXQWV UHFHLYHG E\ LW XQGHU VXE
SDUDJUDSK  
 7KH&RPSWUROOHUDQG$XGLWRU*HQHUDO qWKH&RPSWUROOHUr PXVWu
D H[DPLQHFHUWLI\DQGUHSRUWRQHDFKVWDWHPHQWRIDFFRXQWVUHFHLYHG
E\WKH&RPSWUROOHUXQGHUVXESDUDJUDSK  DQG
E OD\ D FRS\ RI HDFK VXFK VWDWHPHQW RI DFFRXQWV DQG RI WKH
&RPSWUROOHUpVUHSRUWRQLWEHIRUHHDFK+RXVHRI3DUOLDPHQW
 7KH SRZHU XQGHU VXESDUDJUDSK   WR JLYH GLUHFWLRQV LQFOXGHV SRZHU WR
YDU\RUUHYRNHGLUHFWLRQVJLYHQLQWKHSUHYLRXVH[HUFLVHRIWKHSRZHU





 ,QWKLVSDUDJUDSKqILQDQFLDO\HDUrPHDQVu
D WKHLQLWLDOSHULRGDVGHILQHGE\VHFWLRQ  DQG
E HDFKVXFFHVVLYHSHULRGRIPRQWKVHQGLQJZLWK0DUFK
$SSOLFDWLRQRI6WDWXWRU\,QVWUXPHQWV$FW
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7KH 6WDWXWRU\ ,QVWUXPHQWV $FW  F   DSSOLHV WR DQ\ SRZHU WR PDNH
RUGHUV RU UHJXODWLRQV FRQIHUUHG E\ DQ $FW RQ WKH $XWKRULW\ DV LI WKH
$XWKRULW\ZHUHD0LQLVWHURIWKH&URZQ





+XPDQ7LVVXHDQG(PEU\RV%LOO
6FKHGXOHu7KH5HJXODWRU\$XWKRULW\IRU7LVVXHDQG(PEU\RV

6XSHUDQQXDWLRQ


,Q6FKHGXOHWRWKH6XSHUDQQXDWLRQ$FW F   ZKLFKOLVWVWKHNLQGVRI
HPSOR\PHQWHWFUHIHUUHGWRLQVHFWLRQRIWKDW$FW DIWHUWKHHQWU\UHODWLQJ
WRHPSOR\PHQWE\WKH3HQVLRQV2PEXGVPDQLQVHUWu
q(PSOR\PHQW E\ WKH 5HJXODWRU\ $XWKRULW\ IRU 7LVVXH DQG
(PEU\RVr



3XEOLFUHFRUGV


,Q 6FKHGXOH  WR WKH 3XEOLF 5HFRUGV $FW  F   GHILQLWLRQ RI SXEOLF
UHFRUGV  LQ 3DUW  RI WKH 7DEOH DW WKH HQG RI SDUDJUDSK  LQVHUW DW WKH
DSSURSULDWHSODFHWKHIROORZLQJHQWU\u
q5HJXODWRU\ $XWKRULW\ IRU 7LVVXH DQG (PEU\RV H[FHSW LQ
UHVSHFW RI WKH UHJLVWHU NHSW E\ LW XQGHU VHFWLRQ  RI WKH
+XPDQ)HUWLOLVDWLRQDQG(PEU\RORJ\$FWDQGUHFRUGV
FRQWDLQLQJ LQIRUPDWLRQ IDOOLQJ ZLWKLQ VXEVHFWLRQ   RI WKDW
VHFWLRQr





,QYHVWLJDWLRQE\3DUOLDPHQWDU\&RPPLVVLRQHU


,Q 6FKHGXOH  WR WKH 3DUOLDPHQWDU\ &RPPLVVLRQHU $FW  F 
GHSDUWPHQWV DQG DXWKRULWLHV VXEMHFW WR LQYHVWLJDWLRQ  LQVHUW DW WKH
DSSURSULDWHSODFHWKHIROORZLQJHQWU\u
q5HJXODWRU\$XWKRULW\IRU7LVVXHDQG(PEU\RVr



+RXVHRI&RPPRQVGLVTXDOLILFDWLRQ


,Q3DUWRI6FKHGXOHWRWKH+RXVHRI&RPPRQV'LVTXDOLILFDWLRQ$FW
F   ERGLHV RI ZKLFK DOO PHPEHUV DUH GLVTXDOLILHG  LQVHUW DW WKH
DSSURSULDWHSODFHWKHIROORZLQJHQWU\u
q5HJXODWRU\$XWKRULW\IRU7LVVXHDQG(PEU\RVr



1RUWKHUQ,UHODQG$VVHPEO\GLVTXDOLILFDWLRQ


,Q3DUWRI6FKHGXOHWRWKH1RUWKHUQ,UHODQG$VVHPEO\'LVTXDOLILFDWLRQ
$FW F   ERGLHVRIZKLFKDOOPHPEHUVDUHGLVTXDOLILHG LQVHUWDWWKH
DSSURSULDWHSODFHWKHIROORZLQJHQWU\u
q5HJXODWRU\$XWKRULW\IRU7LVVXHDQG(PEU\RVr



1DWLRQDO$VVHPEO\IRU:DOHVGLVTXDOLILFDWLRQ


,Q3DUWRI6FKHGXOHWRWKH1DWLRQDO$VVHPEO\IRU:DOHV 'LVTXDOLILFDWLRQ
2UGHU  6,   ERGLHV RI ZKLFK DOO PHPEHUV DUH GLVTXDOLILHG 
LQVHUWDWWKHDSSURSULDWHSODFHWKHIROORZLQJHQWU\u
q5HJXODWRU\$XWKRULW\IRU7LVVXHDQG(PEU\RVr



)UHHGRPRILQIRUPDWLRQ


,Q3DUWRI6FKHGXOHWRWKH)UHHGRPRI,QIRUPDWLRQ$FW F   SXEOLF
DXWKRULWLHV LQVHUWDWWKHDSSURSULDWHSODFHWKHIROORZLQJHQWU\u
q5HJXODWRU\$XWKRULW\IRU7LVVXHDQG(PEU\RVr



57
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6&+('8/(

6HFWLRQ

$&7,9,7,(67+$70$<%(/,&(16('81'(5$&7
,QWURGXFWRU\


6FKHGXOHWRWKH$FW DFWLYLWLHVIRUZKLFKOLFHQFHVPD\EHJUDQWHG LV
DPHQGHGDVIROORZV



/LFHQFHVIRUWUHDWPHQW


 3DUDJUDSK OLFHQFHVIRUWUHDWPHQW LVDPHQGHGDVIROORZV
 ,QVXESDUDJUDSK  u
D DIWHUSDUDJUDSK F LQVHUWu
q FD XVLQJHPEU\RVIRUWKHSXUSRVHRIWUDLQLQJSHUVRQV
LQWKHWHVWLQJRIHPEU\RVr
E LQSDUDJUDSK G RPLWWKHZRUGVIURPqRUrRQZDUGV
F LQSDUDJUDSK H IRUqHPEU\RrVXEVWLWXWHqSHUPLWWHGHPEU\Rr
G LQ SDUDJUDSK J  DIWHU qSUDFWLFHVr LQVHUW q DSDUW IURP SUDFWLFHV
IDOOLQJZLWKLQVHFWLRQ$  r





 )RUVXESDUDJUDSK  VXEVWLWXWHu


q  $ OLFHQFH XQGHU WKLV SDUDJUDSK FDQQRW DXWKRULVH DOWHULQJ WKH
QXFOHDURUPLWRFKRQGULDO'1$RIDFHOOZKLOHLWIRUPVSDUWRIDQ
HPEU\RH[FHSWIRUWKHSXUSRVHRIFUHDWLQJVRPHWKLQJWKDWZLOOE\
YLUWXH RI UHJXODWLRQV XQGHU VHFWLRQ =$   EH D SHUPLWWHG
HPEU\Rr



 $IWHUVXESDUDJUDSK  LQVHUWu
 q $ $ OLFHQFH XQGHU WKLV SDUDJUDSK FDQQRW DXWKRULVH WKH XVH RI
HPEU\RV IRU WKH SXUSRVH PHQWLRQHG LQ VXESDUDJUDSK  FD
XQOHVVWKH$XWKRULW\LVVDWLVILHGWKDWWKHSURSRVHGXVHRIHPEU\RV
LVQHFHVVDU\IRUWKDWSXUSRVHr



 $WWKHHQGLQVHUWu


q  ,QWKLVSDUDJUDSKUHIHUHQFHVWRDSHUPLWWHGHPEU\RDUHWREHUHDG
LQDFFRUGDQFHZLWKVHFWLRQ=$r

(PEU\RWHVWLQJDQGVH[VHOHFWLRQ




$IWHUSDUDJUDSKLQVHUWu
q(PEU\RWHVWLQJ
=$  $ OLFHQFH XQGHU SDUDJUDSK  FDQQRW DXWKRULVH WKH WHVWLQJ RI DQ
HPEU\RH[FHSWIRURQHRUPRUHRIWKHIROORZLQJSXUSRVHVu
D HVWDEOLVKLQJZKHWKHUWKHHPEU\RKDVDJHQHFKURPRVRPH
RUPLWRFKRQGULRQDEQRUPDOLW\WKDWPD\DIIHFWLWVFDSDFLW\
WRUHVXOWLQDOLYHELUWK
E LQDFDVHZKHUHWKHUHLVDSDUWLFXODUULVNWKDWWKHHPEU\R
PD\ KDYH DQ\ JHQH FKURPRVRPH RU PLWRFKRQGULRQ
DEQRUPDOLW\HVWDEOLVKLQJZKHWKHULWKDVWKDWDEQRUPDOLW\
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+XPDQ7LVVXHDQG(PEU\RV%LOO
6FKHGXOHu$FWLYLWLHVWKDWPD\EHOLFHQVHGXQGHU$FW

F
G

H

RU DQ\ RWKHU JHQH FKURPRVRPH RU PLWRFKRQGULRQ
DEQRUPDOLW\
LQDFDVHZKHUHWKHUHLVDSDUWLFXODUULVNWKDWWKHHPEU\R
PD\ KDYH DQ DEQRUPDOLW\ DIIHFWLQJ WKH ; RU <
FKURPRVRPHVHVWDEOLVKLQJWKHVH[RIWKHHPEU\R
LQDFDVHZKHUHDSHUVRQ qWKHVLEOLQJr ZKRLVWKHFKLOGRI
WKH SHUVRQV ZKRVH JDPHWHV DUH XVHG WR EULQJ DERXW WKH
FUHDWLRQ RI WKH HPEU\R RU RI HLWKHU RI WKRVH SHUVRQV
VXIIHUV IURP D OLIHWKUHDWHQLQJ PHGLFDO FRQGLWLRQ ZKLFK
FRXOG EH WUHDWHG E\ XPELOLFDO FRUG EORRG VWHP FHOOV
HVWDEOLVKLQJ ZKHWKHU WKH WLVVXH RI DQ\ UHVXOWLQJ FKLOG
ZRXOGEHFRPSDWLEOHZLWKWKDWRIWKHVLEOLQJDQG
LQ D FDVH ZKHUH XQFHUWDLQW\KDV DULVHQ DV WR ZKHWKHU WKH
HPEU\RLVRQHRIWKRVHZKRVHFUHDWLRQZDVEURXJKWDERXW
E\ XVLQJ WKH JDPHWHV RI SDUWLFXODU SHUVRQV HVWDEOLVKLQJ
ZKHWKHULWLV

 $ OLFHQFH XQGHU SDUDJUDSK  FDQQRW DXWKRULVH WKH WHVWLQJ RI
HPEU\RVIRUWKHSXUSRVHPHQWLRQHGLQVXESDUDJUDSK  E RU F
XQOHVVWKH$XWKRULW\LVVDWLVILHGu
D LQUHODWLRQWRWKHDEQRUPDOLW\RIZKLFKWKHUHLVDSDUWLFXODU
ULVNDQG
E LQUHODWLRQWRDQ\RWKHUDEQRUPDOLW\IRUZKLFKWHVWLQJLVWR
EHDXWKRULVHGXQGHUVXESDUDJUDSK  E 
WKDWWKHUHLVDVLJQLILFDQWULVNWKDWDSHUVRQZLWKWKHDEQRUPDOLW\
ZLOO KDYH RU GHYHORS D VHULRXV SK\VLFDO RU PHQWDO GLVDELOLW\ D
VHULRXVLOOQHVVRUDQ\RWKHUVHULRXVPHGLFDOFRQGLWLRQ
 ,Q FRQVLGHULQJ XQGHU SDUDJUDSK    ZKHWKHU WKH WHVWLQJ RI
HPEU\RVIRUWKHSXUSRVHPHQWLRQHGLQVXESDUDJUDSK  E RU F
LVQHFHVVDU\RUGHVLUDEOHIRUWKHSXUSRVHRISURYLGLQJWUHDWPHQW
VHUYLFHVWKH$XWKRULW\PXVWKDYHUHJDUGWRu
D WKHH[WHQWWRZKLFKWKHGLVDELOLW\LOOQHVVRURWKHUPHGLFDO
FRQGLWLRQ LQYROYHV LQWHOOHFWXDO SK\VLFDO HPRWLRQDO RU
SV\FKRORJLFDOLPSDLUPHQWKDYLQJUHJDUGWRWKHWUHDWPHQW
DYDLODEOH
E ZKHUH UHOHYDQW WKH OLNHO\ DJH RI RQVHW RI WKH GLVDELOLW\
LOOQHVVRURWKHUPHGLFDOFRQGLWLRQLQTXHVWLRQ
F ZKHUH DQ\ LOOQHVV RU RWKHU PHGLFDO FRQGLWLRQ LV D
SURJUHVVLYHGLVRUGHUWKHOLNHO\UDWHRIGHJHQHUDWLRQ
G WKHSURSRUWLRQRIWKRVHKDYLQJWKHDEQRUPDOLW\LQTXHVWLRQ
ZKRDUHOLNHO\WREHDIIHFWHGDQG
H WKHUHOLDELOLW\RIWKHWHVWWREHDSSOLHG
 ,Q FRQVLGHULQJ XQGHU SDUDJUDSK    ZKHWKHU WKH WHVWLQJ RI
HPEU\RV IRU WKH SXUSRVH PHQWLRQHG LQ VXEVHFWLRQ  G  LV
QHFHVVDU\ RU GHVLUDEOH IRU WKH SXUSRVH RI SURYLGLQJ WUHDWPHQW
VHUYLFHVWKH$XWKRULW\PXVWKDYHUHJDUGWRu
D DQ\DOWHUQDWLYHVRXUFHVRIWLVVXHZKLFKDUHRUPD\EHFRPH
DYDLODEOHIRUWUHDWLQJWKHVLEOLQJDQG
E WKHOLNHO\ ORQJWHUPHIIHFW RI DZDUHQHVVRI WKHWHVWLQJ RQ
DQ\FKLOGZKRUHVXOWVIURPDQHPEU\RWKDWZDVVXEMHFWWR
WHVWLQJ
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6FKHGXOHu$FWLYLWLHVWKDWPD\EHOLFHQVHGXQGHU$FW

6H[VHOHFWLRQ
=%  $ OLFHQFH XQGHU SDUDJUDSK  FDQQRW DXWKRULVH DQ\ SUDFWLFH
GHVLJQHGWRVHFXUHWKDWDQ\UHVXOWLQJFKLOGZLOOEHRIRQHVH[UDWKHU
WKDQWKHRWKHU
 6XESDUDJUDSK   GRHV QRW SUHYHQW WKH DXWKRULVDWLRQ RI DQ\
WHVWLQJ RI HPEU\RV WKDW LV FDSDEOH RI EHLQJ DXWKRULVHG XQGHU
SDUDJUDSK=$
 6XESDUDJUDSK  GRHVQRWSUHYHQWWKHDXWKRULVDWLRQRIDQ\RWKHU
SUDFWLFHVGHVLJQHGWRVHFXUHWKDWDQ\UHVXOWLQJFKLOGZLOOEHRIRQH
VH[UDWKHUWKDQWKHRWKHULQDFDVHZKHUHu
D WKHUHLVDSDUWLFXODUULVNWKDWDZRPDQZLOOJLYHELUWKWRD
FKLOG ZLWK DQ DEQRUPDOLW\ DIIHFWLQJ WKH ; RU <
FKURPRVRPHVDQG
E WKH$XWKRULW\LVVDWLVILHGWKDWWKHDEQRUPDOLW\LQYROYHVD
VLJQLILFDQWULVNIDOOLQJZLWKLQSDUDJUDSK=$  
 ,Q FRQVLGHULQJ XQGHU SDUDJUDSK    ZKHWKHU DQ\ SUDFWLFH
GHVLJQHG WR VHFXUH WKDW UHVXOW LQ D FDVH IDOOLQJ ZLWKLQ VXE
SDUDJUDSK   LV QHFHVVDU\ RU GHVLUDEOH IRU WKH SXUSRVH RI
SURYLGLQJWUHDWPHQWVHUYLFHVWKH$XWKRULW\PXVWKDYHUHJDUGWR
WKHPDWWHUVVSHFLILHGLQSDUDJUDSK=$  D WR H 









3RZHUWRDPHQGSDUDJUDSKV=$DQG=%
=&  5HJXODWLRQVPD\DPHQGSDUDJUDSK=$ HPEU\RWHVWLQJ 
 5HJXODWLRQVXQGHUWKLVSDUDJUDSKZKLFKDPHQGSDUDJUDSK=$
PD\ PDNH DQ\ DPHQGPHQW RI VXESDUDJUDSKV   WR   RI
SDUDJUDSK=% VH[VHOHFWLRQ ZKLFKDSSHDUVWRWKH6HFUHWDU\RI
6WDWH WR EH QHFHVVDU\ RU H[SHGLHQW LQ FRQVHTXHQFH RI WKH
DPHQGPHQWRISDUDJUDSK=$
 5HJXODWLRQV XQGHU WKLV SDUDJUDSK PD\ QRW HQDEOH WKH
DXWKRULVDWLRQRIu
D WKHWHVWLQJRIHPEU\RVIRUWKHSXUSRVHRIHVWDEOLVKLQJWKHLU
VH[RU
E RWKHUSUDFWLFHVIDOOLQJZLWKLQSDUDJUDSK=%  
H[FHSWRQJURXQGVUHODWLQJWRWKHKHDOWKRIDQ\UHVXOWLQJFKLOGr





/LFHQFHVIRUQRQPHGLFDOIHUWLOLW\VHUYLFHV


,Q SDUDJUDSK $ OLFHQFHV IRU QRQPHGLFDO IHUWLOLW\ VHUYLFHV  DIWHU VXE
SDUDJUDSK  LQVHUWu
 q $ $OLFHQFHXQGHUWKLVSDUDJUDSKFDQQRWDXWKRULVHWKHSURFXUHPHQW
RU GLVWULEXWLRQ RI VSHUP WR ZKLFK WKHUH KDV EHHQ DSSOLHG DQ\
SURFHVVGHVLJQHGWRVHFXUHWKDWDQ\UHVXOWLQJFKLOGZLOOEHRIRQH
VH[UDWKHUWKDQWKHRWKHUr

60







+XPDQ7LVVXHDQG(PEU\RV%LOO
6FKHGXOHu$FWLYLWLHVWKDWPD\EHOLFHQVHGXQGHU$FW

/LFHQFHVIRUVWRUDJH


,QSDUDJUDSK OLFHQFHVIRUVWRUDJH DIWHUVXESDUDJUDSK  LQVHUWu
 q $ ,I UHJXODWLRQV VR SURYLGH D OLFHQFH XQGHU WKLV SDUDJUDSK RU
SDUDJUDSK  PD\ DXWKRULVH WKH VWRUDJH RI LQWHUVSHFLHV HPEU\RV
ZKHWKHURUQRWWKHOLFHQFHDOVRDXWKRULVHVWKHVWRUDJHRIJDPHWHV
RUHPEU\RVRUERWK r



/LFHQFHVIRUUHVHDUFK


)RUSDUDJUDSKVXEVWLWXWHu
q/LFHQFHVIRUUHVHDUFK


 $ OLFHQFH XQGHU WKLV SDUDJUDSK PD\ DXWKRULVH DQ\ RI WKH
IROORZLQJu
D EULQJLQJDERXWWKHFUHDWLRQRIHPEU\RVLQYLWURDQG
E NHHSLQJRUXVLQJHPEU\RV
IRUWKHSXUSRVHRIDSURMHFWRIUHVHDUFKVSHFLILHGLQWKHOLFHQFH



 $OLFHQFHXQGHUWKLVSDUDJUDSKPD\DXWKRULVHPL[LQJVSHUPZLWK
WKHHJJRIDKDPVWHURURWKHUDQLPDOVSHFLILHGLQGLUHFWLRQVIRUWKH
SXUSRVHRIGHYHORSLQJPRUHHIIHFWLYHWHFKQLTXHVIRUGHWHUPLQLQJ
WKHIHUWLOLW\RUQRUPDOLW\RIVSHUPEXWRQO\ZKHUHDQ\WKLQJZKLFK
IRUPV LV GHVWUR\HG ZKHQ WKH UHVHDUFK LV FRPSOHWH DQG LQ DQ\
HYHQWQRODWHUWKDQWKHWZRFHOOVWDJH





 ,I UHJXODWLRQV VR SURYLGH D OLFHQFH XQGHU WKLV SDUDJUDSK PD\
DXWKRULVHRWKHUDFWLYLWLHVZKLFKIDOOZLWKLQVHFWLRQ$   DFWLYLWLHV
LQYROYLQJJHQHWLFPDWHULDORIDQLPDORULJLQ IRUWKHSXUSRVHRID
SURMHFWRIUHVHDUFKVSHFLILHGLQWKHOLFHQFH
 1R OLFHQFH XQGHU WKLV SDUDJUDSK LV WR EH JUDQWHG XQOHVV WKH
$XWKRULW\LVVDWLVILHGWKDWDQ\SURSRVHGXVHRIHPEU\RVRULQWHU
VSHFLHVHPEU\RVLVQHFHVVDU\IRUWKHSXUSRVHVRIWKHUHVHDUFK
 6XEMHFWWRWKHSURYLVLRQVRIWKLV$FWDOLFHQFHXQGHUWKLVVHFWLRQ
PD\EHJUDQWHGVXEMHFWWRVXFKFRQGLWLRQVDVPD\EHVSHFLILHGLQ
WKHOLFHQFH





 $OLFHQFHXQGHUWKLVVHFWLRQPD\DXWKRULVHWKHSHUIRUPDQFHRIDQ\
RIWKHDFWLYLWLHVUHIHUUHGWRLQVXESDUDJUDSK    RU  LQVXFK
PDQQHUDVPD\EHVRVSHFLILHG
 $OLFHQFHXQGHUWKLVSDUDJUDSKPD\EHJUDQWHGIRUVXFKSHULRGQRW
H[FHHGLQJWKUHH\HDUVDVPD\EHVSHFLILHGLQWKHOLFHQFH



 7KLVSDUDJUDSKKDVHIIHFWVXEMHFWWRSDUDJUDSK$
3XUSRVHVIRUZKLFKDFWLYLWLHVPD\EHOLFHQVHGXQGHUSDUDJUDSK
$

 $OLFHQFHXQGHUSDUDJUDSKFDQQRWDXWKRULVHDQ\DFWLYLW\XQOHVV
WKHDFWLYLW\DSSHDUVWRWKH$XWKRULW\u
D WR EH QHFHVVDU\ RU GHVLUDEOH IRU DQ\ RI WKH SXUSRVHV
VSHFLILHGLQVXESDUDJUDSK   qWKHSULQFLSDOSXUSRVHVr 





61

+XPDQ7LVVXHDQG(PEU\RV%LOO
6FKHGXOHu$FWLYLWLHVWKDWPD\EHOLFHQVHGXQGHU$FW

E

F

WREHQHFHVVDU\RUGHVLUDEOHIRUWKHSXUSRVHRISURYLGLQJ
NQRZOHGJH WKDW LQ WKH YLHZ RI WKH $XWKRULW\ PD\ EH
FDSDEOHRIEHLQJDSSOLHGIRUWKHSXUSRVHVVSHFLILHGLQVXE
SDUDJUDSK  D RU E RU
WREHQHFHVVDU\RUGHVLUDEOHIRUVXFKRWKHUSXUSRVHVDVPD\
EHVSHFLILHGLQUHJXODWLRQV

 7KHSULQFLSDOSXUSRVHVDUHu
D LQFUHDVLQJ NQRZOHGJH DERXW VHULRXV GLVHDVH RU RWKHU
VHULRXVPHGLFDOFRQGLWLRQV
E GHYHORSLQJWUHDWPHQWVIRUVHULRXVGLVHDVHRURWKHUVHULRXV
PHGLFDOFRQGLWLRQV
F LQFUHDVLQJNQRZOHGJHDERXWWKHFDXVHVRIDQ\FRQJHQLWDO
GLVHDVHRUFRQJHQLWDOPHGLFDOFRQGLWLRQWKDWGRHVQRWIDOO
ZLWKLQSDUDJUDSK D 
G SURPRWLQJDGYDQFHVLQWKHWUHDWPHQWRILQIHUWLOLW\
H LQFUHDVLQJNQRZOHGJHDERXWWKHFDXVHVRIPLVFDUULDJH
I GHYHORSLQJPRUHHIIHFWLYHWHFKQLTXHVRIFRQWUDFHSWLRQ
J GHYHORSLQJ PHWKRGV IRU GHWHFWLQJ WKH SUHVHQFH RI JHQH
FKURPRVRPHRUPLWRFKRQGULRQDEQRUPDOLWLHVLQHPEU\RV
EHIRUHLPSODQWDWLRQRU
K LQFUHDVLQJ NQRZOHGJH DERXW WKH GHYHORSPHQW RI
HPEU\RVr

6&+('8/(









6HFWLRQ

&216(177286($1'6725$*(2)*$0(7(625(0%5<26
,QWURGXFWRU\




6FKHGXOHWRWKH$FW JLYLQJRIFRQVHQWWRXVHDQGVWRUDJHRIJDPHWHV
RUHPEU\RV LVDPHQGHGDVIROORZV

*HQHUDOUHTXLUHPHQWVDVWRFRQVHQW


)RUSDUDJUDSKVXEVWLWXWHu
q

 $FRQVHQWXQGHUWKLV6FKHGXOHDQGDQ\QRWLFHXQGHUSDUDJUDSK
YDU\LQJRUZLWKGUDZLQJDFRQVHQWXQGHUWKLV6FKHGXOHPXVWEHLQ
ZULWLQJDQGVXEMHFWWRVXESDUDJUDSK  PXVWEHVLJQHGE\WKH
SHUVRQJLYLQJLW
 $FRQVHQWXQGHUWKLV6FKHGXOHE\DSHUVRQZKRLVXQDEOHWRVLJQ
EHFDXVHRILOOQHVVLQMXU\RUSK\VLFDOGLVDELOLW\ qWKHLQFDSDFLWDWHG
SHUVRQr  DQG DQ\ QRWLFH XQGHU SDUDJUDSK  E\ VXFK D SHUVRQ
YDU\LQJ RU ZLWKGUDZLQJ D FRQVHQW XQGHU WKLV 6FKHGXOH LV WR EH
WDNHQWRFRPSO\ZLWKWKHUHTXLUHPHQWRIVXESDUDJUDSK  DVWR
VLJQDWXUHLILWLVVLJQHGDWWKHGLUHFWLRQRIWKHLQFDSDFLWDWHGSHUVRQ
LQWKHSUHVHQFHRIWKHLQFDSDFLWDWHGSHUVRQDQGLQWKHSUHVHQFHRI
DWOHDVWRQHZLWQHVVZKRDWWHVWVWKHVLJQDWXUH
 ,Q WKLV 6FKHGXOH qHIIHFWLYH FRQVHQWr PHDQV D FRQVHQW XQGHU WKLV
6FKHGXOHZKLFKKDVQRWEHHQZLWKGUDZQr
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6FKHGXOHu&RQVHQWWRXVHDQGVWRUDJHRIJDPHWHVRUHPEU\RV

&RQVHQWWRXVHRIHPEU\RIRUWUDLQLQJSXUSRVHV


,QSDUDJUDSKLQVXESDUDJUDSK  IRUWKHqRUrDWWKHHQGRISDUDJUDSK E
VXEVWLWXWHu
q ED XVH IRU WKH SXUSRVH RI WUDLQLQJ SHUVRQV LQ WKH WHVWLQJ RI
HPEU\RVRUr



9DULDWLRQDQGZLWKGUDZDORIFRQVHQWV


,QSDUDJUDSK YDULDWLRQDQGZLWKGUDZDORIFRQVHQW LQVXESDUDJUDSK  
IRUWKHqRUrDWWKHHQGRISDUDJUDSK D VXEVWLWXWHu
q DD LQWUDLQLQJSHUVRQVLQWKHWHVWLQJRIHPEU\RVRUr

:LWKGUDZDORIFRQVHQWWRVWRUDJHQRWLILFDWLRQRIRWKHUJDPHWHGRQRU




$IWHUSDUDJUDSKLQVHUWu
q$

:KHUHZKLOHDQHPEU\RWKHFUHDWLRQRIZKLFKZDVEURXJKWDERXW
LQ YLWUR LV LQ VWRUDJH EXW EHIRUH LW LV XVHG DV PHQWLRQHG LQ
SDUDJUDSK  RQHRIWKHSHUVRQVZKRVHJDPHWHVZHUHXVHGWR
EULQJDERXWWKHFUHDWLRQRIWKHHPEU\R qWKHILUVWJDPHWHGRQRUr
JLYHV WKH SHUVRQ NHHSLQJ WKH HPEU\R QRWLFH ZLWKGUDZLQJ WKH
FRQVHQWRIWKHILUVWJDPHWHGRQRUWRWKHVWRUDJHRIWKHHPEU\Ru
D WKHSHUVRQNHHSLQJWKHHPEU\RPXVWDVVRRQDVSRVVLEOH
WDNHDOOUHDVRQDEOHVWHSVWRQRWLI\WKHRWKHUSHUVRQZKRVH
JDPHWHV ZHUH XVHG WR EULQJ DERXW WKH FUHDWLRQ RI WKH
HPEU\R qWKHVHFRQGJDPHWHGRQRUr RIWKHZLWKGUDZDORI
FRQVHQWE\WKHILUVWJDPHWHGRQRUDQG
E VWRUDJHRIWKHHPEU\RUHPDLQVODZIXOXQWLOu
L WKHHQGRIWKHSHULRGRIPRQWKVEHJLQQLQJZLWK
WKHGD\RQZKLFKQRWLFHZDVUHFHLYHGIURPWKHILUVW
JDPHWHGRQRURU
LL LIEHIRUHWKHHQGRIWKDWSHULRGWKHSHUVRQNHHSLQJ
WKHHPEU\RUHFHLYHVQRWLFHIURPWKHVHFRQGJDPHWH
GRQRU ZLWKGUDZLQJ WKH FRQVHQW RI WKH VHFRQG
JDPHWHGRQRUWRWKHVWRUDJHRIWKHHPEU\RWKHWLPH
ZKHQWKDWQRWLFHLVUHFHLYHGr









$SSOLFDWLRQRIFRQVHQWSURYLVLRQVWRQRQPHGLFDOIHUWLOLW\VHUYLFHV


,QSDUDJUDSK XVHRIJDPHWHVIRUWUHDWPHQWRIRWKHUV LQVXESDUDJUDSK  
DIWHUqWUHDWPHQWVHUYLFHVrLQVHUWqRUQRQPHGLFDOIHUWLOLW\VHUYLFHVr

1RDGYDQFHFRQVHQWWRXVHRIHPEU\RIRUWUDLQLQJSXUSRVHVXQGHUOLFHQFHIRUWUHDWPHQW




,QSDUDJUDSK LQYLWURIHUWLOLVDWLRQDQGVXEVHTXHQWXVHRIHPEU\R LQVXE
SDUDJUDSK   IRU qSDUDJUDSK   r VXEVWLWXWH qSDUDJUDSK   D  E  DQG
F r

&DVHVZKHUHFRQVHQWQRWUHTXLUHGIRUVWRUDJH


,Q SDUDJUDSK  VWRUDJH RI JDPHWHV DQG HPEU\RV  DIWHU VXESDUDJUDSK 
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LQVHUWu



q  6XESDUDJUDSK  KDVHIIHFWVXEMHFWWRSDUDJUDSKVDQGDQG
VXESDUDJUDSK  KDVHIIHFWVXEMHFWWRSDUDJUDSK$ E r

$IWHUSDUDJUDSKLQVHUWu
q&DVHVZKHUHFRQVHQWQRWUHTXLUHGIRUVWRUDJH


 7KHJDPHWHVRIDSHUVRQ qWKHFKLOGGRQRUr PD\EHNHSWLQVWRUDJH
ZLWKRXWWKHFKLOGGRQRUpVFRQVHQWLIWKHIROORZLQJFRQGLWLRQVDUH
PHW
 &RQGLWLRQ $ LV WKDW WKH JDPHWHV DUH ODZIXOO\ WDNHQ IURP RU
SURYLGHGE\WKHFKLOGGRQRUEHIRUHWKHFKLOGGRQRUDWWDLQVWKHDJH
RI\HDUV
 &RQGLWLRQ%LVWKDWEHIRUHWKHJDPHWHVDUHILUVWVWRUHGDUHJLVWHUHG
PHGLFDO SUDFWLWLRQHU FHUWLILHV LQ ZULWLQJ WKDW WKH FKLOG GRQRU LV
H[SHFWHGWRXQGHUJRPHGLFDOWUHDWPHQWDQGWKDWLQWKHRSLQLRQRI
WKHUHJLVWHUHGPHGLFDOSUDFWLWLRQHUu
D WKHWUHDWPHQWLVOLNHO\WRFDXVHDVLJQLILFDQWLPSDLUPHQWRI
WKHIHUWLOLW\RIWKHFKLOGGRQRUDQG
E WKH VWRUDJH RI WKH JDPHWHV LV LQ WKH EHVW LQWHUHVWV RI WKH
FKLOGGRQRU
 &RQGLWLRQ&LVWKDWDWWKHWLPHZKHQWKHJDPHWHVDUHILUVWVWRUHG
HLWKHUu
D WKHFKLOGGRQRUKDVQRWDWWDLQHGWKHDJHRI\HDUVDQGLV
QRW FRPSHWHQW WR GHDO ZLWK WKH LVVXH RI FRQVHQW WR WKH
VWRUDJHRIWKHJDPHWHVRU
E WKH FKLOG GRQRU KDV DWWDLQHG WKDW DJH EXW DOWKRXJK QRW
ODFNLQJFDSDFLW\WRFRQVHQWWRWKHVWRUDJHRIWKHJDPHWHVLV
QRW FRPSHWHQW WR GHDO ZLWK WKH LVVXH RI FRQVHQW WR WKHLU
VWRUDJH
 &RQGLWLRQ ' LV WKDW WKH FKLOG GRQRU KDV QRW VLQFH EHFRPLQJ
FRPSHWHQWWRGHDOZLWKWKHLVVXHRIFRQVHQWWRWKHVWRUDJHRIWKH
JDPHWHVu
D JLYHQ FRQVHQW XQGHU WKLV 6FKHGXOH WR WKH VWRUDJH RI WKH
JDPHWHVRU
E JLYHQZULWWHQQRWLFHWRWKHSHUVRQNHHSLQJWKHJDPHWHVWKDW
KHGRHVQRWZLVKWKHPWRFRQWLQXHWREHVWRUHG















 7KH JDPHWHV RI D SHUVRQ qWKH SDWLHQWr  PD\ EH NHSW LQ VWRUDJH
ZLWKRXWWKHSDWLHQWpVFRQVHQWLIWKHIROORZLQJFRQGLWLRQVDUHPHW
 &RQGLWLRQ $ LV WKDW WKH JDPHWHV DUH ODZIXOO\ WDNHQ IURP RU
SURYLGHGE\WKHSDWLHQWDIWHUWKHSDWLHQWKDVDWWDLQHGWKHDJHRI
\HDUV
 &RQGLWLRQ%LVWKDWEHIRUHWKHJDPHWHVDUHILUVWVWRUHGDUHJLVWHUHG
PHGLFDOSUDFWLWLRQHUFHUWLILHVLQZULWLQJWKDWWKHSDWLHQWLVH[SHFWHG
WR XQGHUJR PHGLFDO WUHDWPHQW DQG WKDW LQ WKH RSLQLRQ RI WKH
UHJLVWHUHGPHGLFDOSUDFWLWLRQHUu
D WKHWUHDWPHQWLVOLNHO\WRFDXVHDVLJQLILFDQWLPSDLUPHQWRI
WKHSDWLHQWpVIHUWLOLW\
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+XPDQ7LVVXHDQG(PEU\RV%LOO
6FKHGXOHu&RQVHQWWRXVHDQGVWRUDJHRIJDPHWHVRUHPEU\RV

E
F
G

WKHSDWLHQWODFNVFDSDFLW\WRFRQVHQWWRWKHVWRUDJHRIWKH
JDPHWHV
WKHSDWLHQWLVOLNHO\WRUHJDLQWKDWFDSDFLW\DQG
WKHVWRUDJHRIWKHJDPHWHVLVLQWKHSDWLHQWpVEHVWLQWHUHVWV

 &RQGLWLRQ&LVWKDWDWWKHWLPHZKHQWKHJDPHWHVDUHILUVWVWRUHG
WKHSDWLHQWODFNVFDSDFLW\WRFRQVHQWWRWKHLUVWRUDJH
 &RQGLWLRQ'LVWKDWWKHSDWLHQWKDVQRWDIWHUUHJDLQLQJFDSDFLW\WR
JLYHDFRQVHQWXQGHUWKLV6FKHGXOHu
D JLYHQFRQVHQWWRWKHVWRUDJHRIWKHJDPHWHVRU
E JLYHQZULWWHQQRWLFHWRWKHSHUVRQNHHSLQJWKHJDPHWHVWKDW
WKHSDWLHQWGRHVQRWZLVKWKHPWRFRQWLQXHWREHVWRUHG


5HIHUHQFHVLQSDUDJUDSKVDQGWRFDSDFLW\WRFRQVHQWDUHLQ
UHODWLRQWR(QJODQGDQG:DOHVWREHUHDGLQDFFRUGDQFHZLWKWKH
0HQWDO&DSDFLW\$FW



$ SHUVRQpV JDPHWHV PXVW QRW EH NHSW LQ VWRUDJH E\ YLUWXH RI
SDUDJUDSKRUDIWHUWKHSHUVRQpVGHDWKr







&RQVHQWWRXVHRIJDPHWHVIRUFUHDWLRQRILQWHUVSHFLHVHPEU\RV


$IWHUSDUDJUDSKLQVHUWu
q&UHDWLRQRILQWHUVSHFLHVHPEU\RDQGVXEVHTXHQWXVHRIHPEU\R


 ,IE\YLUWXHRIUHJXODWLRQVXQGHUVXESDUDJUDSK  RISDUDJUDSK
RI 6FKHGXOH  D OLFHQFH XQGHU WKDW SDUDJUDSK DXWKRULVHV WKH
FDUU\LQJ RXW RI DQ\ DFWLYLW\ IDOOLQJ ZLWKLQ VHFWLRQ $   EXW QRW
ZLWKLQ VXESDUDJUDSK   RI WKDW SDUDJUDSK D SHUVRQpV JDPHWHV
PXVWQRWEHXVHGIRUWKHSXUSRVHRIWKDWDFWLYLW\XQOHVVWKHUHLVDQ
HIIHFWLYH FRQVHQW E\ WKDW SHUVRQ FRPSO\LQJ ZLWK DQ\ FRQGLWLRQV
SUHVFULEHGE\UHJXODWLRQV
 $QLQWHUVSHFLHVHPEU\RPXVWQRWEHXVHGIRUWKHSXUSRVHVRID
SURMHFW RI UHVHDUFK XQOHVV WKHUH LV DQ HIIHFWLYH FRQVHQW E\ DQ\
SHUVRQZKRVHJDPHWHVZHUHXVHGWREULQJDERXWWKHFUHDWLRQRIWKH
HPEU\RWRWKHXVHRIWKHLQWHUVSHFLHVHPEU\RIRUWKDWSXUSRVH









$QLQWHUVSHFLHVHPEU\RPXVWQRWEHNHSWLQVWRUDJHXQOHVVWKHUH
LVDQHIIHFWLYHFRQVHQWE\DQ\SHUVRQZKRVHJDPHWHVZHUHXVHGWR
EULQJDERXWWKHFUHDWLRQRIWKHLQWHUVSHFLHVHPEU\RDQGWKHLQWHU
VSHFLHVHPEU\RLVVWRUHGLQDFFRUGDQFHZLWKWKHFRQVHQWr
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6&+('8/(

6HFWLRQ

6&+('8/(,16(57(',1$&7$66&+('8/(=$
q6&+('8/(=$
&,5&8067$1&(6,1:+,&+2))(52)&2816(//,1*5(48,5('
$6&21',7,212)/,&(1&()2575($70(17



3$57
.,1'62)75($70(17,15(/$7,2172:+,&+&2816(//,1*0867%(2))(5('


7KH WUHDWPHQW VHUYLFHV LQYROYH WKH XVH RI WKH JDPHWHV RI DQ\
SHUVRQDQGWKDWSHUVRQpVFRQVHQWLVUHTXLUHGXQGHUSDUDJUDSKRI
6FKHGXOHIRUWKHXVHLQTXHVWLRQ



7KHWUHDWPHQWVHUYLFHVLQYROYHWKHXVHRIDQ\HPEU\RWKHFUHDWLRQ
RIZKLFKZDVEURXJKWDERXWLQYLWUR



7KHWUHDWPHQWVHUYLFHVLQYROYHWKHXVHRIDQHPEU\RWDNHQIURPD
ZRPDQ DQG WKH FRQVHQW RI WKH ZRPDQ IURP ZKRP WKH HPEU\R
ZDVWDNHQZDVUHTXLUHGXQGHUSDUDJUDSKRI6FKHGXOHIRUWKH
XVHLQTXHVWLRQ





3$57
(9(176,1&211(&7,21:,7+:+,&+&2816(//,1*0867%(2))(5('
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$PDQJLYHVWKHSHUVRQUHVSRQVLEOHDQRWLFHXQGHUSDUDJUDSK D
RIVXEVHFWLRQ  RIVHFWLRQRIWKH+XPDQ7LVVXHDQG(PEU\RV
$FW  DJUHHG IDWKHUKRRG FRQGLWLRQV  LQ D FDVH ZKHUH WKH
ZRPDQ IRU ZKRP WKH WUHDWPHQW VHUYLFHV DUH SURYLGHG KDV
SUHYLRXVO\JLYHQDQRWLFHXQGHUSDUDJUDSK E RIWKDWVXEVHFWLRQ
UHIHUULQJWRWKHPDQ



7KHZRPDQIRUZKRPWKHWUHDWPHQWVHUYLFHVDUHSURYLGHGJLYHV
WKH SHUVRQ UHVSRQVLEOH D QRWLFH XQGHU SDUDJUDSK E  RI WKDW
VXEVHFWLRQLQDFDVHZKHUHWKHPDQWRZKRPWKHQRWLFHUHODWHVKDV
SUHYLRXVO\JLYHQDQRWLFHXQGHUSDUDJUDSK D RIWKDWVXEVHFWLRQ



$ZRPDQJLYHVWKHSHUVRQUHVSRQVLEOHQRWLFHXQGHUSDUDJUDSK D
RI VXEVHFWLRQ   RI VHFWLRQ  RI WKDW $FW DJUHHG IHPDOH
SDUHQWKRRGFRQGLWLRQV LQDFDVHZKHUHWKHZRPDQIRUZKRPWKH
WUHDWPHQW VHUYLFHV DUH SURYLGHG KDV SUHYLRXVO\ JLYHQ D QRWLFH
XQGHUSDUDJUDSK E RIWKDWVXEVHFWLRQUHIHUULQJWRKHU



7KHZRPDQIRUZKRPWKHWUHDWPHQWVHUYLFHVDUHSURYLGHGJLYHV
WKH SHUVRQ UHVSRQVLEOH D QRWLFH XQGHU SDUDJUDSK E  RI WKDW
VXEVHFWLRQLQDFDVHZKHUHWKHRWKHUZRPDQWRZKRPWKHQRWLFH
UHODWHVKDVSUHYLRXVO\JLYHQDQRWLFHXQGHUSDUDJUDSK D RIWKDW
VXEVHFWLRQr











+XPDQ7LVVXHDQG(PEU\RV%LOO
6FKHGXOHu6FKHGXOHLQVHUWHGLQ$FWDV6FKHGXOH%

6&+('8/(

6HFWLRQ

6&+('8/(,16(57(',1$&7$66&+('8/(%
q6&+('8/(%
32:(562),163(&7,21(175<6($5&+$1'6(,=85(
,QVSHFWLRQRIVWDWXWRU\UHFRUGV




 $ GXO\ DXWKRULVHG SHUVRQ PD\ UHTXLUH D SHUVRQ WR SURGXFH IRU
LQVSHFWLRQDQ\UHFRUGVZKLFKWKHSHUVRQLVUHTXLUHGWRNHHSE\RU
E\YLUWXHRIWKLV$FW
 :KHUHUHFRUGVZKLFKDSHUVRQLVVRUHTXLUHGWRNHHSDUHVWRUHGLQ
DQ\HOHFWURQLFIRUPWKHSRZHUXQGHUVXESDUDJUDSK  LQFOXGHV
SRZHUWRUHTXLUHWKHUHFRUGVWREHPDGHDYDLODEOHIRULQVSHFWLRQu
D LQDYLVLEOHDQGOHJLEOHIRUPRU
E LQ D IRUP IURP ZKLFK WKH\ FDQ EH UHDGLO\ SURGXFHG LQ D
YLVLEOHDQGOHJLEOHIRUP
 $ GXO\ DXWKRULVHG SHUVRQ PD\ LQVSHFW DQG WDNH FRSLHV RI DQ\
UHFRUGV SURGXFHG IRU LQVSHFWLRQ LQ SXUVXDQFH RI D UHTXLUHPHQW
XQGHUWKLVSDUDJUDSK





(QWU\DQGLQVSHFWLRQRISUHPLVHV


 $GXO\DXWKRULVHGSHUVRQPD\DWDQ\UHDVRQDEOHWLPHHQWHUDQG
LQVSHFWDQ\SUHPLVHVWRZKLFKDOLFHQFHUHODWHVRUUHOHYDQWWKLUG
SDUW\SUHPLVHV



 7KHSRZHULQVXESDUDJUDSK  LVH[HUFLVDEOHIRUSXUSRVHVRIWKH
$XWKRULW\pV IXQFWLRQV LQ UHODWLRQ WR OLFHQFHV DQG WKLUG SDUW\
DJUHHPHQWV
(QWU\DQGVHDUFKLQFRQQHFWLRQZLWKVXVSHFWHGRIIHQFH


 ,I D MXVWLFH RI WKH SHDFH LV VDWLVILHG RQ VZRUQ LQIRUPDWLRQ RU LQ
1RUWKHUQ,UHODQGRQDFRPSODLQWRQRDWKWKDWWKHUHDUHUHDVRQDEOH
JURXQGVIRUEHOLHYLQJu
D WKDW DQ RIIHQFH XQGHU WKLV $FW LV EHLQJ RU KDV EHHQ
FRPPLWWHGRQDQ\SUHPLVHVDQG
E WKDW DQ\ RIWKH FRQGLWLRQV LQ VXESDUDJUDSK   LVPHWLQ
UHODWLRQWRWKHSUHPLVHV
WKHMXVWLFHRIWKHSHDFHPD\E\VLJQHGZDUUDQWDXWKRULVHDGXO\
DXWKRULVHG SHUVRQ WRJHWKHU ZLWK DQ\ FRQVWDEOHV WR HQWHU WKH
SUHPLVHVLIQHHGEHE\IRUFHDQGVHDUFKWKHP
 7KHFRQGLWLRQVUHIHUUHGWRDUHu
D WKDW HQWU\ WR WKH SUHPLVHV KDV EHHQ RU LV OLNHO\ WR EH
UHIXVHGDQGQRWLFHRIWKHLQWHQWLRQWRDSSO\IRUDZDUUDQW
XQGHUWKLVSDUDJUDSKKDVEHHQJLYHQWRWKHRFFXSLHU
E WKDWWKHSUHPLVHVDUHXQRFFXSLHG
F WKDWWKHRFFXSLHULVWHPSRUDULO\DEVHQW
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G

WKDW DQ DSSOLFDWLRQ IRU DGPLVVLRQ WR WKH SUHPLVHV RU WKH
JLYLQJ RI QRWLFH RI WKH LQWHQWLRQ WR DSSO\ IRU D ZDUUDQW
XQGHUWKLVSDUDJUDSKZRXOGGHIHDWWKHREMHFWRIHQWU\

 $ZDUUDQWXQGHUWKLVSDUDJUDSKVKDOOFRQWLQXHLQIRUFHXQWLOWKH
HQGRIWKHSHULRGRIGD\VEHJLQQLQJZLWKWKHGD\RQZKLFKLWLV
LVVXHG



 ,Q UHODWLRQ WR 6FRWODQG DQ\ UHIHUHQFH LQ VXESDUDJUDSK   WR D
MXVWLFHRIWKHSHDFHLQFOXGHVDUHIHUHQFHWRDVKHULII
([HFXWLRQRIZDUUDQWV


 (QWU\DQGVHDUFKXQGHUDZDUUDQWXQGHUSDUDJUDSKLVXQODZIXO
LIDQ\RIVXESDUDJUDSKV  WR  DQG  LVQRWFRPSOLHGZLWK



 (QWU\DQGVHDUFKVKDOOEHDWDUHDVRQDEOHWLPHXQOHVVWKHSHUVRQ
H[HFXWLQJWKHZDUUDQWWKLQNVWKDWWKHSXUSRVHRIWKHVHDUFKPD\EH
IUXVWUDWHGRQDQHQWU\DWDUHDVRQDEOHWLPH
 ,I WKH RFFXSLHU RI WKH SUHPLVHV WR ZKLFK WKH ZDUUDQW UHODWHV LV
SUHVHQW ZKHQ WKH SHUVRQ H[HFXWLQJ WKH ZDUUDQW VHHNV WR HQWHU
WKHPWKHSHUVRQH[HFXWLQJWKHZDUUDQWVKDOOu
D SURGXFHWKHZDUUDQWWRWKHRFFXSLHUDQG
E JLYHWKHRFFXSLHUu
L DFRS\RIWKHZDUUDQWDQG
LL DQDSSURSULDWHVWDWHPHQW
 ,IWKHRFFXSLHURIWKHSUHPLVHVWRZKLFKWKHZDUUDQWUHODWHVLVQRW
SUHVHQW ZKHQ WKH SHUVRQ H[HFXWLQJ WKH ZDUUDQW VHHNV WR HQWHU
WKHPEXWVRPHRWKHUSHUVRQLVSUHVHQWZKRDSSHDUVWRWKHSHUVRQ
H[HFXWLQJWKHZDUUDQWWREHLQFKDUJHRIWKHSUHPLVHVWKHSHUVRQ
H[HFXWLQJWKHZDUUDQWVKDOOu
D SURGXFHWKHZDUUDQWWRWKDWRWKHUSHUVRQ
E JLYHWKDWRWKHUSHUVRQu
L DFRS\RIWKHZDUUDQWDQG
LL DQDSSURSULDWHVWDWHPHQWDQG
F OHDYH D FRS\ RI WKH ZDUUDQW LQ D SURPLQHQW SODFH RQ WKH
SUHPLVHV
 ,Q VXESDUDJUDSKV  E LL  DQG  E LL  WKH UHIHUHQFHV WR DQ
DSSURSULDWH VWDWHPHQW DUH WR D VWDWHPHQW LQ ZULWLQJ FRQWDLQLQJ
VXFKLQIRUPDWLRQUHODWLQJWRWKHSRZHUVRIWKHSHUVRQH[HFXWLQJ
WKHZDUUDQWDQGWKHULJKWVDQGREOLJDWLRQVRIWKHSHUVRQWRZKRP
WKHVWDWHPHQWLVJLYHQDVPD\EHSUHVFULEHGE\UHJXODWLRQVPDGH
E\WKH6HFUHWDU\RI6WDWH
 ,IWKHSUHPLVHVWRZKLFKWKHZDUUDQWUHODWHVDUHXQRFFXSLHGWKH
SHUVRQ H[HFXWLQJ WKH ZDUUDQW VKDOO OHDYH D FRS\ RI LW LQ D
SURPLQHQWSODFHRQWKHSUHPLVHV
 :KHUH WKH SUHPLVHV LQ UHODWLRQ WR ZKLFK D ZDUUDQW XQGHU
SDUDJUDSK  LV H[HFXWHG DUH XQRFFXSLHG RU WKH RFFXSLHU LV
WHPSRUDULO\DEVHQWWKHSHUVRQH[HFXWLQJWKHZDUUDQWVKDOOZKHQ
OHDYLQJ WKH SUHPLVHV OHDYH WKHP DV HIIHFWLYHO\ VHFXUHG DV WKH
SHUVRQIRXQGWKHP
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+XPDQ7LVVXHDQG(PEU\RV%LOO
6FKHGXOHu6FKHGXOHLQVHUWHGLQ$FWDV6FKHGXOH%

6HL]XUHLQWKHFRXUVHRILQVSHFWLRQRUVHDUFK


 $GXO\DXWKRULVHGSHUVRQHQWHULQJDQGLQVSHFWLQJSUHPLVHVXQGHU
SDUDJUDSKPD\VHL]HDQ\WKLQJRQWKHSUHPLVHVZKLFKWKHGXO\
DXWKRULVHG SHUVRQ KDV UHDVRQDEOH JURXQGV WR EHOLHYH PD\ EH
UHTXLUHGIRUu
D WKH SXUSRVHV RI WKH $XWKRULW\pV IXQFWLRQV UHODWLQJ WR WKH
JUDQWUHYRFDWLRQYDULDWLRQRUVXVSHQVLRQRIOLFHQFHVRU
E WKHSXUSRVHRIWDNLQJDSSURSULDWHFRQWUROPHDVXUHVLQWKH
HYHQW RI D VHULRXV DGYHUVH HYHQW RU VHULRXV DGYHUVH
UHDFWLRQ



 $GXO\DXWKRULVHGSHUVRQHQWHULQJRUVHDUFKLQJSUHPLVHVXQGHUD
ZDUUDQWXQGHUSDUDJUDSKPD\VHL]HDQ\WKLQJRQWKHSUHPLVHV
ZKLFK WKH GXO\ DXWKRULVHG SHUVRQ KDV UHDVRQDEOH JURXQGV WR
EHOLHYHPD\EHUHTXLUHGIRUWKHSXUSRVHRIEHLQJXVHGLQHYLGHQFH
LQDQ\SURFHHGLQJVIRUDQRIIHQFHXQGHUWKLV$FW





 :KHUHDSHUVRQKDVSRZHUXQGHUVXESDUDJUDSK  RU  WRVHL]H
DQ\WKLQJ WKDW SHUVRQ PD\ WDNH VXFK VWHSV DV DSSHDU WR EH
QHFHVVDU\ IRU SUHVHUYLQJ WKDW WKLQJ RU SUHYHQWLQJ LQWHUIHUHQFH
ZLWKLW
 7KHSRZHUXQGHUVXESDUDJUDSK  RU  LQFOXGHVSRZHUWRUHWDLQ
DQ\WKLQJVHL]HGLQH[HUFLVHRIWKHSRZHUIRUVRORQJDVLWPD\EH
UHTXLUHGIRUWKHSXUSRVHIRUZKLFKLWZDVVHL]HG
 :KHUHE\YLUWXHRIVXESDUDJUDSK  RU  DSHUVRQ q3r VHL]HV
DQ\WKLQJ3VKDOOOHDYHRQWKHSUHPLVHVIURPZKLFKWKHWKLQJZDV
VHL]HG D VWDWHPHQW JLYLQJ SDUWLFXODUV RI ZKDW 3 KDV VHL]HG DQG
VWDWLQJWKDW3KDVVHL]HGLW





3RZHUVVXSSOHPHQWDU\


 3RZHU XQGHU WKLV 6FKHGXOH WR HQWHU DQG LQVSHFW RU VHDUFK DQ\
SUHPLVHV LQFOXGHV SRZHU WR WDNH VXFK RWKHU SHUVRQV DQG
HTXLSPHQW DV WKH SHUVRQ H[HUFLVLQJ WKH SRZHU UHDVRQDEO\
FRQVLGHUVQHFHVVDU\
 3RZHU XQGHU WKLV 6FKHGXOH WR LQVSHFW RU VHDUFK DQ\ SUHPLVHV
LQFOXGHVLQSDUWLFXODUu
D SRZHUWRLQVSHFWDQ\HTXLSPHQWIRXQGRQWKHSUHPLVHV
E SRZHUWRLQVSHFWDQGWDNHFRSLHVRIDQ\UHFRUGVIRXQGRQ
WKHSUHPLVHVDQG
F LQ WKH FDVH RI SUHPLVHV WR ZKLFK D OLFHQFH UHODWHV RU
SUHPLVHV ZKLFK DUH UHOHYDQW WKLUG SDUW\ SUHPLVHV LQ
UHODWLRQWRDOLFHQFHSRZHUWRREVHUYHWKHFDUU\LQJRQRQ
WKHSUHPLVHVRIWKHOLFHQVHGDFWLYLW\
 $Q\ SRZHU XQGHU WKLV 6FKHGXOH WR HQWHU LQVSHFW RU VHDUFK
SUHPLVHV LQFOXGHV SRZHU WR UHTXLUH DQ\ SHUVRQ WR DIIRUG VXFK
IDFLOLWLHV DQG DVVLVWDQFH ZLWK UHVSHFW WR PDWWHUV XQGHU WKDW
SHUVRQpV FRQWURO DV DUH QHFHVVDU\ WR HQDEOH WKH SRZHU RI HQWU\
LQVSHFWLRQRUVHDUFKWREHH[HUFLVHG
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+XPDQ7LVVXHDQG(PEU\RV%LOO
6FKHGXOHu6FKHGXOHLQVHUWHGLQ$FWDV6FKHGXOH%



 $SHUVRQpVULJKWWRH[HUFLVHDSRZHUXQGHUWKLV6FKHGXOHLVVXEMHFW
WRSURGXFWLRQRIHYLGHQFHRIWKHSHUVRQpVHQWLWOHPHQWWRH[HUFLVHLW
LIUHTXLUHG
 $VVRRQDVUHDVRQDEO\SUDFWLFDEOHDIWHUKDYLQJH[HUFLVHGDSRZHU
XQGHU WKLV 6FKHGXOH WR LQVSHFW RU VHDUFK SUHPLVHV WKH GXO\
DXWKRULVHGSHUVRQVKDOOu
D SUHSDUHDZULWWHQUHSRUWRIWKHLQVSHFWLRQDQGVHDUFKDQG
E LIUHTXHVWHGWRGRVRE\WKHDSSURSULDWHSHUVRQJLYHWKH
DSSURSULDWHSHUVRQDFRS\RIWKHUHSRUW
 ,QVXESDUDJUDSK  WKHqDSSURSULDWHSHUVRQrPHDQVu
D LQ UHODWLRQ WR SUHPLVHV WR ZKLFK D OLFHQFH UHODWHV WKH
SHUVRQUHVSRQVLEOHRU
E LQUHODWLRQWRDQ\RWKHUSUHPLVHVWKHRFFXSLHU





(QIRUFHPHQW


$SHUVRQZKRu
D IDLOV ZLWKRXW UHDVRQDEOH H[FXVH WR FRPSO\ ZLWK D
UHTXLUHPHQWXQGHUSDUDJUDSK  RU  RU
E LQWHQWLRQDOO\REVWUXFWVWKHH[HUFLVHRIDQ\ULJKWXQGHUWKLV
6FKHGXOH
LVJXLOW\RIDQRIIHQFHDQGOLDEOHRQVXPPDU\FRQYLFWLRQWRDILQH
QRWH[FHHGLQJOHYHORQWKHVWDQGDUGVFDOH





,QWHUSUHWDWLRQ


,QWKLV6FKHGXOHu
D qGXO\DXWKRULVHGSHUVRQrLQWKHFRQWH[WRIDQ\SURYLVLRQ
PHDQVDSHUVRQDXWKRULVHGE\WKH$XWKRULW\WRDFWIRUWKH
SXUSRVHVRIWKDWSURYLVLRQDQG
E qOLFHQVHG DFWLYLW\r LQ UHODWLRQ WR D OLFHQFH PHDQV WKH
DFWLYLW\ZKLFKWKHOLFHQFHDXWKRULVHVWREHFDUULHGRQr

6&+('8/(



6HFWLRQ

$0(1'0(1765(/$7,1*723$5(17+22',1&$6(6,192/9,1*$66,67('5(352'8&7,21



3$57
*(1(5$/
%LUWKVDQG'HDWKV5HJLVWUDWLRQ$FW F 


,QVHFWLRQRIWKH%LUWKVDQG 'HDWKV 5HJLVWUDWLRQ$FW  SDUWLFXODUVRI
ELUWKVWREHUHJLVWHUHG DIWHUVXEVHFWLRQ  LQVHUWu
q
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,QWKHFDVHRIDFKLOGZKRKDVDSDUHQWE\YLUWXHRIVHFWLRQRURI
WKH+XPDQ7LVVXHDQG(PEU\RV$FWWKHUHIHUHQFHLQVXEVHFWLRQ
 D  WR WKH IDWKHU RI WKH FKLOG LV WR EH UHDG DV D UHIHUHQFH WR WKH
ZRPDQZKRLVWKHSDUHQWE\YLUWXHRIWKDWVHFWLRQr





+XPDQ7LVVXHDQG(PEU\RV%LOO
6FKHGXOHu$PHQGPHQWVUHODWLQJWRSDUHQWKRRGLQFDVHVLQYROYLQJDVVLVWHGUHSURGXFWLRQ
3DUWu*HQHUDO



,Q VHFWLRQ  RI WKH %LUWKV DQG 'HDWKV 5HJLVWUDWLRQ $FW  LQIRUPDWLRQ
FRQFHUQLQJ ELUWK WR EH JLYHQ WR UHJLVWUDU ZLWKLQ  GD\V  UHQXPEHU WKH
H[LVWLQJSURYLVLRQDVVXEVHFWLRQ  RIWKHVHFWLRQDQGDWWKHHQGLQVHUWu
q



,QWKHFDVHRIDFKLOGZKRKDVDSDUHQWE\YLUWXHRIVHFWLRQRURI
WKH +XPDQ 7LVVXH DQG (PEU\RV $FW  WKH UHIHUHQFHV LQ
VXEVHFWLRQ  WRWKHIDWKHURIWKHFKLOGDUHWREHUHDGDVUHIHUHQFHVWR
WKHZRPDQZKRLVWKHSDUHQWE\YLUWXHRIWKDWVHFWLRQr



 6HFWLRQ  RI WKH %LUWKV DQG 'HDWKV 5HJLVWUDWLRQ $FW  UHJLVWUDWLRQ RI
IDWKHUZKHUHSDUHQWVQRWPDUULHG LVDPHQGHGDVIROORZV
 )RU WKH KHDGLQJ WR WKH VHFWLRQ VXEVWLWXWH q5HJLVWUDWLRQ RI IDWKHU ZKHUH
SDUHQWV QRW PDUULHG RU RI IHPDOH VHFRQG SDUHQW ZKHUH SDUHQWV QRW FLYLO
SDUWQHUVr



 $IWHUVXEVHFWLRQ $ LQVHUWu
q %

1RWZLWKVWDQGLQJ DQ\WKLQJ LQ WKH IRUHJRLQJ SURYLVLRQV RI WKLV $FW
DQGVXEMHFWWRVHFWLRQ=$RIWKLV$FWLQUHODWLRQWRDFKLOGWRZKRP
VHFWLRQ  RIWKH)DPLO\/DZ5HIRUP$FWGRHVQRWDSSO\QR
ZRPDQ VKDOO DV SDUHQW RI WKH FKLOG E\ YLUWXH RI VHFWLRQ  RI WKH
+XPDQ 7LVVXH DQG (PEU\RV $FW  EH UHTXLUHG WR JLYH
LQIRUPDWLRQFRQFHUQLQJWKHELUWKRIWKHFKLOGDQGWKHUHJLVWUDUVKDOO
QRWHQWHULQWKHUHJLVWHUWKHQDPHRIDQ\ZRPDQDVDSDUHQWRIWKH
FKLOGE\YLUWXHRIWKDWVHFWLRQH[FHSWu
D DW WKH MRLQW UHTXHVW RI WKH PRWKHU DQG WKH SHUVRQ VWDWLQJ
KHUVHOIWREHWKHRWKHUSDUHQW LQZKLFKFDVHWKDWSHUVRQVKDOO
VLJQWKHUHJLVWHUWRJHWKHUZLWKWKHPRWKHU RU
E DWWKHUHTXHVWRIWKHPRWKHURQSURGXFWLRQRIu
L D GHFODUDWLRQ LQ WKH SUHVFULEHG IRUP PDGH E\ WKH
PRWKHUVWDWLQJWKDWWKHSHUVRQWREHUHJLVWHUHG qWKH
ZRPDQFRQFHUQHGr LVDSDUHQWRIWKHFKLOGE\YLUWXH
RIVHFWLRQRIWKH+XPDQ7LVVXHDQG(PEU\RV$FW
DQG
LL D VWDWXWRU\ GHFODUDWLRQ PDGH E\ WKH ZRPDQ
FRQFHUQHGVWDWLQJKHUVHOIWREHDSDUHQWRIWKHFKLOGE\
YLUWXHRIE\YLUWXHRIVHFWLRQRIWKDW$FW
F DWWKHUHTXHVWRIWKHZRPDQFRQFHUQHGRQSURGXFWLRQRIu
L D GHFODUDWLRQ LQ WKH SUHVFULEHG IRUP PDGH E\ WKH
ZRPDQFRQFHUQHGVWDWLQJKHUVHOIWREHDSDUHQWRIWKH
FKLOGE\YLUWXHRIVHFWLRQRIWKH+XPDQ7LVVXHDQG
(PEU\RV$FWDQG
LL D VWDWXWRU\ GHFODUDWLRQ PDGH E\ WKH PRWKHU VWDWLQJ
WKDWWKHZRPDQFRQFHUQHGLVDSDUHQWRIWKHFKLOGE\
YLUWXHRIVHFWLRQRIWKDW$FWRU
G DW WKH UHTXHVW RI WKH PRWKHU RU WKH ZRPDQ FRQFHUQHG RQ
SURGXFWLRQRIu
L DFRS\RIDQ\DJUHHPHQWPDGHEHWZHHQWKHPXQGHU
VHFWLRQ=$  E RIWKH&KLOGUHQ$FWLQUHODWLRQ
WRWKHFKLOGDQG
LL D GHFODUDWLRQ LQ WKH SUHVFULEHG IRUP E\ WKH SHUVRQ
PDNLQJ WKH UHTXHVW VWDWLQJ WKDW WKH DJUHHPHQW ZDV
PDGHLQFRPSOLDQFHZLWKVHFWLRQ=$RIWKDW$FWDQG
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+XPDQ7LVVXHDQG(PEU\RV%LOO
6FKHGXOHu$PHQGPHQWVUHODWLQJWRSDUHQWKRRGLQFDVHVLQYROYLQJDVVLVWHGUHSURGXFWLRQ
3DUWu*HQHUDO

H

I

KDVQRWEHHQEURXJKWWRDQHQGE\DQRUGHURIDFRXUW
RU
DW WKH UHTXHVW RI WKH PRWKHU RU WKH ZRPDQ FRQFHUQHG RQ
SURGXFWLRQRIu
L DFHUWLILHGFRS\RIDQRUGHUXQGHUVHFWLRQ=$RIWKH
&KLOGUHQ $FW  JLYLQJ WKH ZRPDQ FRQFHUQHG
SDUHQWDOUHVSRQVLELOLW\IRUWKHFKLOGDQG
LL D GHFODUDWLRQ LQ WKH SUHVFULEHG IRUP E\ WKH SHUVRQ
PDNLQJWKHUHTXHVWVWDWLQJWKDWWKHRUGHUKDVQRWEHHQ
EURXJKWWRDQHQGE\DQRUGHURIDFRXUWRU
DW WKH UHTXHVW RI WKH PRWKHU RU WKH ZRPDQ FRQFHUQHG RQ
SURGXFWLRQRIu
L D FHUWLILHG FRS\ RI DQ RUGHU XQGHU SDUDJUDSK  RI
6FKHGXOH  WR WKH &KLOGUHQ $FW  ZKLFK UHTXLUHV
WKDW SHUVRQ WR PDNH DQ\ ILQDQFLDO SURYLVLRQ IRU WKH
FKLOG DQG ZKLFK LV QRW DQ RUGHU IDOOLQJ ZLWKLQ
SDUDJUDSK  RIWKDW6FKHGXOHDQG
LL D GHFODUDWLRQ LQ WKH SUHVFULEHG IRUP E\ WKH SHUVRQ
PDNLQJWKHUHTXHVWVWDWLQJWKDWWKHRUGHUKDVQRWEHHQ
GLVFKDUJHGE\DQRUGHURIDFRXUWr









 $IWHUVXEVHFWLRQ  LQVHUWu
q $



:KHUHLQWKHFDVHRIDFKLOGWRZKRPVHFWLRQ  RIWKH)DPLO\/DZ
5HIRUP $FW  GRHV QRW DSSO\ D SHUVRQ VWDWLQJ KHUVHOI WR EH D
SDUHQWRIWKHFKLOGE\YLUWXHRIVHFWLRQRIWKH+XPDQ7LVVXHDQG
(PEU\RV $FW  PDNHV D UHTXHVW WR WKH UHJLVWUDU LQ DFFRUGDQFH
ZLWKDQ\RISDUDJUDSKV F WR I RIVXEVHFWLRQ % u
D VKHVKDOOEHWUHDWHGDVDTXDOLILHGLQIRUPDQWFRQFHUQLQJWKH
ELUWKRIWKHFKLOGIRUWKHSXUSRVHVRIWKLV$FWDQG
E WKHJLYLQJRILQIRUPDWLRQFRQFHUQLQJWKHELUWKRIWKHFKLOGE\
WKDW SHUVRQ DQG WKH VLJQLQJ RI WKH UHJLVWHU E\ KHU LQ WKH
SUHVHQFHRIWKHUHJLVWUDUVKDOODFWDVDGLVFKDUJHRIDQ\GXW\
RIDQ\RWKHUTXDOLILHGLQIRUPDQWXQGHUVHFWLRQr



)RUVHFWLRQ=$RIWKH%LUWKVDQG'HDWKV5HJLVWUDWLRQ$FWVXEVWLWXWHu
q=$5HJLVWUDWLRQRIIDWKHURUIHPDOHVHFRQGSDUHQWE\YLUWXHRIFHUWDLQ
SURYLVLRQVRI+XPDQ7LVVXHDQG(PEU\RV$FW
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1RWZLWKVWDQGLQJ DQ\WKLQJ LQ WKH IRUHJRLQJ SURYLVLRQV RI WKLV $FW
WKHUHJLVWUDUVKDOOQRWHQWHULQWKHUHJLVWHUu
D DVWKHIDWKHURIDFKLOGWKHQDPHRIDPDQZKRLVWREHWUHDWHG
IRUWKDWSXUSRVHDVWKHIDWKHURIWKHFKLOGE\YLUWXHRIVHFWLRQ
  RU  RU  RIWKH+XPDQ7LVVXHDQG(PEU\RV$FW
 FLUFXPVWDQFHVLQZKLFKPDQWREHWUHDWHGDVIDWKHURI
FKLOG IRU SXUSRVHV RI UHJLVWUDWLRQ RI ELUWK ZKHUH IHUWLOLW\
WUHDWPHQWXQGHUWDNHQDIWHUKLVGHDWK RU
E DVDSDUHQWRIWKHFKLOGWKHQDPHRIDZRPDQZKRLVWREH
WUHDWHGIRUWKDWSXUSRVHDVDSDUHQWRIWKHFKLOGE\YLUWXHRI
VHFWLRQ    RU   RI WKDW $FW FLUFXPVWDQFHV LQ ZKLFK
ZRPDQ WR EH WUHDWHG DV SDUHQW RI FKLOG IRU SXUSRVHV RI
UHJLVWUDWLRQ RI ELUWK ZKHUH IHUWLOLW\ WUHDWPHQW XQGHUWDNHQ
DIWHUKHUGHDWK 
XQOHVVWKHFRQGLWLRQLQVXEVHFWLRQ  EHORZLVVDWLVILHG











+XPDQ7LVVXHDQG(PEU\RV%LOO
6FKHGXOHu$PHQGPHQWVUHODWLQJWRSDUHQWKRRGLQFDVHVLQYROYLQJDVVLVWHGUHSURGXFWLRQ
3DUWu*HQHUDO







7KHFRQGLWLRQLQWKLVVXEVHFWLRQLVVDWLVILHGLIu
D WKHPRWKHUUHTXHVWVWKHUHJLVWUDUWRPDNHVXFKDQHQWU\LQWKH
UHJLVWHUDQGSURGXFHVWKHUHOHYDQWGRFXPHQWVDQG
E LQWKHFDVHRIWKHGHDWKRULQDELOLW\RIWKHPRWKHUWKHUHOHYDQW
GRFXPHQWV DUH SURGXFHG E\ VRPH RWKHU SHUVRQ ZKR LV D
TXDOLILHGLQIRUPDQW
,QWKLVVHFWLRQqWKHUHOHYDQWGRFXPHQWVrPHDQVu
D WKH FRQVHQW LQ ZULWLQJ DQG HOHFWLRQ PHQWLRQHG LQ VHFWLRQ
    RU  RU  RU   DVWKHFDVHUHTXLUHV RIWKH
+XPDQ7LVVXHDQG(PEU\RV$FWDQG
E D FHUWLILFDWH RI D UHJLVWHUHG PHGLFDO SUDFWLWLRQHU DV WR WKH
PHGLFDOIDFWVFRQFHUQHGDQG
F VXFK RWKHU GRFXPHQWDU\ HYLGHQFH LI DQ\  DV WKH UHJLVWUDU
FRQVLGHUVDSSURSULDWHr

 6HFWLRQ$RIWKH%LUWKVDQG'HDWKV5HJLVWUDWLRQ$FWLVDPHQGHGDV
IROORZV







 )RU WKH KHDGLQJ WR WKH VHFWLRQ VXEVWLWXWH q5HUHJLVWUDWLRQ ZKHUH SDUHQWV
QHLWKHUPDUULHGQRUFLYLOSDUWQHUVr
 ,QVXEVHFWLRQ  u
D DIWHUqDVWKHIDWKHURIWKHFKLOGrLQVHUWq RUDVDSDUHQWRIWKHFKLOGE\
YLUWXH RI VHFWLRQ  RU  RI WKH +XPDQ 7LVVXH DQG (PEU\RV $FW
 rDQG
E IRUSDUDJUDSK II VXEVWLWXWHu
q II LQWKHFDVHRIDPDQZKRLVWREHWUHDWHGDVWKHIDWKHU
RIWKHFKLOGE\YLUWXHRIVHFWLRQ  RU  RU  RI
WKH +XPDQ 7LVVXH DQG (PEU\RV $FW  LI WKH
FRQGLWLRQ LQ VHFWLRQ =$   RI WKLV $FW LV VDWLVILHG
RUr





 $IWHUVXEVHFWLRQ $ LQVHUWu
q %

:KHUHWKHUHKDVEHHQUHJLVWHUHGXQGHUWKLV$FWWKHELUWKRIDFKLOGWR
ZKRP VHFWLRQ    RI WKH )DPLO\ /DZ 5HIRUP $FW  GRHV QRW
DSSO\EXWQRSHUVRQKDVEHHQUHJLVWHUHGDVDSDUHQWRIWKHFKLOGE\
YLUWXH RI VHFWLRQ   RU    RU   RI WKH +XPDQ 7LVVXH DQG
(PEU\RV$FW RUDVWKHIDWKHURIWKHFKLOG WKHUHJLVWUDUVKDOOUH
UHJLVWHUWKHELUWKVRDVWRVKRZDZRPDQ qWKHZRPDQFRQFHUQHGr
DVDSDUHQWRIWKHFKLOGE\YLUWXHRIVHFWLRQRU  RU  RIWKDW
$FWu
D DWWKHMRLQWUHTXHVWRIWKHPRWKHUDQGWKHZRPDQFRQFHUQHG
RU
E DWWKHUHTXHVWRIWKHPRWKHURQSURGXFWLRQRIu
L D GHFODUDWLRQ LQ WKH SUHVFULEHG IRUP PDGH E\ WKH
PRWKHUVWDWLQJWKDWWKHZRPDQFRQFHUQHGLVDSDUHQW
RI WKH FKLOG E\ YLUWXH RI VHFWLRQ  RI WKH +XPDQ
7LVVXHDQG(PEU\RV$FWDQG
LL D VWDWXWRU\ GHFODUDWLRQ PDGH E\ WKH ZRPDQ
FRQFHUQHGVWDWLQJKHUVHOIWREHDSDUHQWRIWKHFKLOGE\
YLUWXHRIE\YLUWXHRIVHFWLRQRIWKDW$FW
F DWWKHUHTXHVWRIWKHZRPDQFRQFHUQHGRQSURGXFWLRQRIu
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+XPDQ7LVVXHDQG(PEU\RV%LOO
6FKHGXOHu$PHQGPHQWVUHODWLQJWRSDUHQWKRRGLQFDVHVLQYROYLQJDVVLVWHGUHSURGXFWLRQ
3DUWu*HQHUDO

L

G

H

I

J

D GHFODUDWLRQ LQ WKH SUHVFULEHG IRUP PDGH E\ WKH
ZRPDQFRQFHUQHGVWDWLQJKHUVHOIWREHDSDUHQWRIWKH
FKLOGE\YLUWXHRIVHFWLRQRIWKH+XPDQ7LVVXHDQG
(PEU\RV$FWDQG
LL D VWDWXWRU\ GHFODUDWLRQ PDGH E\ WKH PRWKHU VWDWLQJ
WKDWWKHZRPDQFRQFHUQHGLVDSDUHQWRIWKHFKLOGE\
YLUWXHRIVHFWLRQRIWKDW$FWRU
DW WKH UHTXHVW RI WKH PRWKHU RU WKH ZRPDQ FRQFHUQHG RQ
SURGXFWLRQRIu
L D FRS\ RI DQ DJUHHPHQW PDGH EHWZHHQ WKHP XQGHU
VHFWLRQ=$  E RIWKH&KLOGUHQ$FWLQUHODWLRQ
WRWKHFKLOGDQG
LL D GHFODUDWLRQ LQ WKH SUHVFULEHG IRUP E\ WKH SHUVRQ
PDNLQJ WKH UHTXHVW VWDWLQJ WKDW WKH DJUHHPHQW ZDV
PDGHLQFRPSOLDQFHZLWKVHFWLRQ=$RIWKDW$FWDQG
KDVQRWEHHQEURXJKWWRDQHQGE\DQRUGHURIDFRXUW
RU
DW WKH UHTXHVW RI WKH PRWKHU RU WKH ZRPDQ FRQFHUQHG RQ
SURGXFWLRQRIu
L DFHUWLILHGFRS\RIDQRUGHUXQGHUVHFWLRQ=$RIWKH
&KLOGUHQ $FW  JLYLQJ WKH ZRPDQ FRQFHUQHG
SDUHQWDOUHVSRQVLELOLW\IRUWKHFKLOGDQG
LL D GHFODUDWLRQ LQ WKH SUHVFULEHG IRUP E\ WKH SHUVRQ
PDNLQJWKHUHTXHVWVWDWLQJWKDWWKHRUGHUKDVQRWEHHQ
EURXJKWWRDQHQGE\DQRUGHURIDFRXUWRU
DW WKH UHTXHVW RI WKH PRWKHU RU WKH ZRPDQ FRQFHUQHG RQ
SURGXFWLRQRIu
L D FHUWLILHG FRS\ RI DQ RUGHU XQGHU SDUDJUDSK  RI
6FKHGXOH  WR WKH &KLOGUHQ $FW  ZKLFK UHTXLUHV
WKDW SHUVRQ WR PDNH DQ\ ILQDQFLDO SURYLVLRQ IRU WKH
FKLOG DQG ZKLFK LV QRW DQ RUGHU IDOOLQJ ZLWKLQ
SDUDJUDSK  RIWKDW6FKHGXOHDQG
LL D GHFODUDWLRQ LQ WKH SUHVFULEHG IRUP E\ WKH SHUVRQ
PDNLQJWKHUHTXHVWVWDWLQJWKDWWKHRUGHUKDVQRWEHHQ
GLVFKDUJHGE\DQRUGHURIDFRXUWRU
LQWKHFDVHRIDZRPDQZKRLVWREHWUHDWHGDVDSDUHQWRIWKH
FKLOGE\YLUWXHRIVHFWLRQ  RU  RIWKH+XPDQ7LVVXHDQG
(PEU\RV$FWLIWKHFRQGLWLRQLQVHFWLRQ=$  RIWKLV
$FWLVVDWLVILHGr

 ,QVXEVHFWLRQ  IRUSDUDJUDSKV E WR F VXEVWLWXWHu
q E LQWKHFDVHRIDQ\RIWKHIROORZLQJUHTXHVWVu
L DUHTXHVWXQGHUVXEVHFWLRQ  D RU E RUVXEVHFWLRQ
% D RU E 
LL D UHTXHVW XQGHU VXEVHFWLRQ  G  H  I  RU J  RU
VXEVHFWLRQ % G  H RU I PDGHE\WKHPRWKHURIWKH
FKLOG
WKHPRWKHUVKDOODOVRVLJQWKHUHJLVWHU
EE LQDFDVHZLWKLQVXEVHFWLRQ  II RU % J WKHPRWKHURU DV
WKHFDVHPD\EH WKHTXDOLILHGLQIRUPDQWVKDOODOVRVLJQWKH
UHJLVWHU
F LQWKHFDVHRIDUHTXHVWPDGHXQGHUVXEVHFWLRQ  D RU F RU
DUHTXHVWPDGHXQGHUVXEVHFWLRQ  G  H  I RU J E\WKH
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+XPDQ7LVVXHDQG(PEU\RV%LOO
6FKHGXOHu$PHQGPHQWVUHODWLQJWRSDUHQWKRRGLQFDVHVLQYROYLQJDVVLVWHGUHSURGXFWLRQ
3DUWu*HQHUDO

FF



,QVHFWLRQRIWKH%LUWKVDQG'HDWKV5HJLVWUDWLRQ$FW UHJLVWUDWLRQRI
QDPHRIFKLOGRUDOWHUDWLRQRIQDPH DIWHUVXEVHFWLRQ  LQVHUWu
q =$



SHUVRQUHTXHVWLQJWREHUHJLVWHUHGDVWKHIDWKHURIWKHFKLOG
WKDWSHUVRQVKDOODOVRVLJQWKHUHJLVWHU
LQWKHFDVHRIDUHTXHVWPDGHXQGHUVXEVHFWLRQ % D RU F
RU D UHTXHVW PDGH XQGHU VXEVHFWLRQ % G  H  RU I  E\ D
ZRPDQUHTXHVWLQJWREHUHJLVWHUHGDVDSDUHQWRIWKHFKLOGE\
YLUWXH RI E\ YLUWXH RI VHFWLRQ  RI WKH +XPDQ 7LVVXH DQG
(PEU\RV $FW  WKDW ZRPDQ VKDOO DOVR VLJQ WKH UHJLVWHU
DQGr





,QWKHFDVHRIDFKLOGZKRKDVDSDUHQWE\YLUWXHRIVHFWLRQRURI
WKH+XPDQ7LVVXHDQG(PEU\RV$FWWKHUHIHUHQFHLQVXEVHFWLRQ
 E  WR WKH IDWKHU RI WKH FKLOG LV WR EH UHDG DV D UHIHUHQFH WR WKH
ZRPDQZKRLVDSDUHQWE\YLUWXHRIWKDWVHFWLRQr

 6HFWLRQRIWKH%LUWKVDQG'HDWKV5HJLVWUDWLRQ$FW UHUHJLVWUDWLRQRI
ELUWKVRIOHJLWLPDWHGSHUVRQV LVDPHQGHGDVIROORZV
 ,QVXEVHFWLRQ  LQWKHSURYLVRu
D LQ SDUDJUDSK D  DIWHU qOHJLWLPDWHG SHUVRQr LQVHUW q RU WR EH WKH
SDUHQWRIWKHOHJLWLPDWHGSHUVRQE\YLUWXHRIVHFWLRQRIWKH+XPDQ
7LVVXHDQG(PEU\RV$FWrDQG
E LQSDUDJUDSK E DIWHUqWKHSDWHUQLW\RIWKHOHJLWLPDWHGSHUVRQrLQVHUW
q RUDVWKHFDVHPD\EHWKHSDUHQWDJHRIWKHOHJLWLPDWHGSHUVRQE\
YLUWXHRIVHFWLRQRIWKDW$FW r
 ,QVXEVHFWLRQ  u
D DIWHUqWKHPDUULDJHRIKLVSDUHQWVrLQVHUWqRURQWKHLUEHFRPLQJFLYLO
SDUWQHUVRIHDFKRWKHUrDQG
E DIWHUqWKHGDWHRIWKHPDUULDJHrLQVHUWqRURIWKHIRUPDWLRQRIWKHFLYLO
SDUWQHUVKLSr







5HJLVWUDWLRQRI%LUWKV'HDWKVDQG0DUULDJHV 6SHFLDO3URYLVLRQV $FW F 


$WWKHHQGRIVHFWLRQRIWKH5HJLVWUDWLRQRI%LUWKV'HDWKVDQG0DUULDJHV
6SHFLDO3URYLVLRQV $FWLQVHUWu
q

,QUHODWLRQWRDSHUVRQZKRKDVDSDUHQWE\YLUWXHRIVHFWLRQRIWKH
+XPDQ7LVVXHDQG(PEU\RV$FWu
D DQ\ UHIHUHQFH WR WKH SHUVRQpV IDWKHU LV D UHIHUHQFH WR WKH
ZRPDQZKRLVDSDUHQWE\YLUWXHRIWKDWVHFWLRQ
E WKHUHIHUHQFHLQVXEVHFWLRQ  WRWKHVXEVHTXHQWPDUULDJHRI
WKH SHUVRQpV SDUHQWV LV D UHIHUHQFH WR WKHLU VXEVHTXHQW
IRUPDWLRQRIDFLYLOSDUWQHUVKLSDQG
F WKHUHIHUHQFHLQWKDWVXEVHFWLRQWRSDWHUQLW\LVDUHIHUHQFHWR
SDUHQWDJHE\YLUWXHRIVHFWLRQr







&RQJHQLWDO'LVDELOLWLHV &LYLO/LDELOLW\ $FW F 


,Q VHFWLRQ  RI WKH &RQJHQLWDO 'LVDELOLWLHV &LYLO /LDELOLW\  $FW  FLYLO
OLDELOLW\WRFKLOGERUQGLVDEOHG DIWHUVXEVHFWLRQ  LQVHUWu
q $

,QWKHFDVHRIDFKLOGZKRKDVDSDUHQWE\YLUWXHRIVHFWLRQRURI
WKH+XPDQ7LVVXHDQG(PEU\RV$FWWKHUHIHUHQFHLQVXEVHFWLRQ
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+XPDQ7LVVXHDQG(PEU\RV%LOO
6FKHGXOHu$PHQGPHQWVUHODWLQJWRSDUHQWKRRGLQFDVHVLQYROYLQJDVVLVWHGUHSURGXFWLRQ
3DUWu*HQHUDO

 WRWKHIDWKHURIWKHFKLOGLQFOXGHVDUHIHUHQFHWRWKHZRPDQZKR
LVWKHSDUHQWE\YLUWXHRIWKHVHFWLRQLQTXHVWLRQr


,Q VHFWLRQ  RI WKH &RQJHQLWDO 'LVDELOLWLHV &LYLO /LDELOLW\  $FW 
LQWHUSUHWDWLRQDQGRWKHUVXSSOHPHQWDU\SURYLVLRQ DWWKHHQGRIVXEVHFWLRQ
$ LQVHUWqRUVHFWLRQVWRRIWKH+XPDQ7LVVXHDQG(PEU\RV$FWr



/HJLWLPDF\$FW F 


$IWHUVHFWLRQRIWKH/HJLWLPDF\$FWLQVHUWu
q$ /HJLWLPDWLRQE\VXEVHTXHQWFLYLOSDUWQHUVKLSRISDUHQWV
6XEMHFWWRWKHIROORZLQJSURYLVLRQVRIWKLV$FWZKHUHu
D DSHUVRQ qWKHFKLOGr KDVDSDUHQW qWKHIHPDOHSDUHQWr E\
YLUWXHRIVHFWLRQRIWKH +XPDQ7LVVXHDQG(PEU\RV$FW
 WUHDWPHQWSURYLGHGWRZRPDQZKRDJUHHVWKDWVHFRQG
ZRPDQWREHSDUHQW 
E DWWKHWLPHRIWKHSHUVRQpVELUWKWKHIHPDOHSDUHQWDQGWKH
FKLOGpVPRWKHUDUHQRWFLYLOSDUWQHUVRIHDFKRWKHU
F WKHIHPDOHSDUHQWDQGWKHFKLOGpVPRWKHUVXEVHTXHQWO\HQWHU
LQWRDFLYLOSDUWQHUVKLS
G WKH IHPDOH SDUHQW LV DW WKH GDWH RI WKH FLYLO SDUWQHUVKLS
GRPLFLOHGLQ(QJODQGDQG:DOHV
WKHFLYLOSDUWQHUVKLSVKDOOUHQGHUWKHFKLOGLIOLYLQJOHJLWLPDWHIURP
WKHGDWHRIWKHFLYLOSDUWQHUVKLSr



,QVHFWLRQRIWKH/HJLWLPDF\$FW UHUHJLVWUDWLRQRIELUWKRIOHJLWLPDWHG
SHUVRQV  LQ VXEVHFWLRQV   DQG   DIWHU qPDUULDJHr LQVHUW qRU FLYLO
SDUWQHUVKLSr



,QVHFWLRQRIWKH/HJLWLPDF\$FW LQWHUSUHWDWLRQ LQWKHGHILQLWLRQRI
qOHJLWLPDWHGSHUVRQrLQSDUDJUDSK D DIWHUqVHFWLRQrLQVHUWq$r









6XSUHPH&RXUW$FW F 


,Q 6FKHGXOH  WR WKH 6XSUHPH &RXUW $FW  GLVWULEXWLRQ RI EXVLQHVV LQ
+LJK&RXUW LQSDUDJUDSK I IRUVXESDUDJUDSK LY VXEVWLWXWHu
q LY VHFWLRQRIWKH+XPDQ7LVVXHDQG(PEU\RV$FW
r



%ULWLVK1DWLRQDOLW\$FW F 
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,QVHFWLRQRIWKH%ULWLVK1DWLRQDOLW\$FW LQWHUSUHWDWLRQ LQVXEVHFWLRQ
$  DFKLOGpVIDWKHU IRUSDUDJUDSKV E DQG F VXEVWLWXWHu
q E ZKHUH D SHUVRQ LV WUHDWHG DV WKH IDWKHU RI WKH FKLOG XQGHU
VHFWLRQ  RI WKH +XPDQ )HUWLOLVDWLRQ DQG (PEU\RORJ\ $FW
RUVHFWLRQRURIWKH+XPDQ7LVVXHDQG(PEU\RV
$FWWKDWSHUVRQ
ED ZKHUH D SHUVRQ LV WUHDWHG DV D SDUHQW RI WKH FKLOG XQGHU
VHFWLRQRURIWKH+XPDQ7LVVXHDQG(PEU\RV$FW
WKDWSHUVRQRU
F ZKHUHQRQHRISDUDJUDSKV D WR ED DSSOLHVDSHUVRQZKR
VDWLVILHVSUHVFULEHGUHTXLUHPHQWVDVWRSURRIRISDWHUQLW\r







+XPDQ7LVVXHDQG(PEU\RV%LOO
6FKHGXOHu$PHQGPHQWVUHODWLQJWRSDUHQWKRRGLQFDVHVLQYROYLQJDVVLVWHGUHSURGXFWLRQ
3DUWu*HQHUDO

)DPLO\/DZ$FW F 


,Q VHFWLRQ  RI WKH )DPLO\ /DZ $FW  GHFODUDWLRQV RI SDUHQWDJH
OHJLWLPDF\RUOHJLWLPDWLRQ LQVXEVHFWLRQ  D DIWHUqVHFWLRQrLQVHUWqRU
$r

)DPLO\/DZ5HIRUP$FW F 




 6HFWLRQRIWKH)DPLO\/DZ5HIRUP$FW JHQHUDOSULQFLSOH LVDPHQGHG
DVIROORZV
 ,QVXEVHFWLRQ   FKLOGUHQZKRVHIDWKHUDQGPRWKHUDUHWREHWDNHQWRKDYH
EHHQPDUULHGWRHDFKRWKHUDWWKHWLPHRIWKHFKLOGpVELUWK DIWHUSDUDJUDSK
E LQVHUWu
q ED KDVDSDUHQWE\YLUWXHRIVHFWLRQRIWKH+XPDQ7LVVXHDQG
(PEU\RV $FW  ZKLFK UHODWHV WUHDWPHQW SURYLGHG WR D
ZRPDQ ZKR LV DW WKH WLPH RI WUHDWPHQW D SDUW\ WR D FLYLO
SDUWQHUVKLS RU LQ FHUWDLQ FLUFXPVWDQFHV D YRLG FLYLO
SDUWQHUVKLS 
EE KDVDSDUHQWE\YLUWXHRIVHFWLRQRIWKDW$FW ZKLFKUHODWHV
WR WUHDWPHQW SURYLGHG WR ZRPDQ ZKR DJUHHV WKDW VHFRQG
ZRPDQWREHSDUHQW ZKRu
L LVWKHFLYLOSDUWQHURIWKHFKLOGpVPRWKHUDWWKHWLPHRI
WKHFKLOGpVELUWKRU
LL ZDVWKHFLYLOSDUWQHURIWKHFKLOGpVPRWKHUDWDQ\WLPH
GXULQJWKHSHULRGEHJLQQLQJZLWKWKHWLPHPHQWLRQHG
LQVHFWLRQ E RIWKDW$FWDQGHQGLQJZLWKWKHFKLOGpV
ELUWKr
 $IWHUVXEVHFWLRQ  LQVHUWu
q











$FKLOGZKRVHSDUHQWVDUHSDUWLHVWRDYRLGFLYLOSDUWQHUVKLSVKDOO
VXEMHFW WR VXEVHFWLRQ   EH WUHDWHG DV IDOOLQJ ZLWKLQ VXEVHFWLRQ
 EE LIDWWKHWLPHZKHQWKHSDUWLHVUHJLVWHUHGDVFLYLOSDUWQHUVRI
HDFKRWKHUERWKRUHLWKHURIWKHSDUWLHVUHDVRQDEO\EHOLHYHGWKDWWKH
FLYLOSDUWQHUVKLSZDVYDOLG



6XEVHFWLRQ  DSSOLHVRQO\ZKHUHWKHZRPDQZKRLVWKHSDUHQWE\
YLUWXHRIVHFWLRQZDVGRPLFLOHGLQ(QJODQGDQG:DOHVDWWKHWLPH
RI WKH ELUWK RU LI VKH GLHG EHIRUH WKH ELUWK ZDV VR GRPLFLOHG
LPPHGLDWHO\EHIRUHKHUGHDWK



6XEVHFWLRQ   DSSOLHV HYHQ WKRXJK WKH EHOLHI WKDW WKH FLYLO
SDUWQHUVKLSZDVYDOLGZDVGXHWRDPLVWDNHDVWRODZ



,W VKDOO EH SUHVXPHG IRU WKH SXUSRVHV RI VXEVHFWLRQ   XQOHVV WKH
FRQWUDU\LVVKRZQWKDWRQHRIWKHSDUWLHVWRDYRLGFLYLOSDUWQHUVKLS
UHDVRQDEO\ EHOLHYHG DW WKH WLPH RI WKH IRUPDWLRQ RI WKH FLYLO
SDUWQHUVKLSWKDWWKHFLYLOSDUWQHUVKLSZDVYDOLGr







,QVHFWLRQRIWKH)DPLO\/DZ5HIRUP$FW VXFFHVVLRQRQLQWHVWDF\
DIWHUVXEVHFWLRQ  LQVHUWu
q $

,QWKHFDVHRIDSHUVRQZKRKDVDSDUHQWE\YLUWXHRIVHFWLRQRIWKH
+XPDQ 7LVVXH DQG (PEU\RV $FW  WUHDWPHQW SURYLGHG WR
ZRPDQZKRDJUHHVWKDWVHFRQGZRPDQWREHSDUHQW WKHVHFRQGDQG
WKLUGUHIHUHQFHVLQVXEVHFWLRQ  WRWKHSHUVRQpVIDWKHUDUHWREHUHDG





77

+XPDQ7LVVXHDQG(PEU\RV%LOO
6FKHGXOHu$PHQGPHQWVUHODWLQJWRSDUHQWKRRGLQFDVHVLQYROYLQJDVVLVWHGUHSURGXFWLRQ
3DUWu*HQHUDO

DVUHIHUHQFHVWRWKHZRPDQZKRLVWKHSHUVRQpVSDUHQWE\YLUWXHRI
WKDWVHFWLRQr
&KLOGUHQ$FW F 


 6HFWLRQRIWKH&KLOGUHQ$FW SDUHQWDOUHVSRQVLELOLW\IRUFKLOGUHQ LV
DPHQGHGDVIROORZV



 $IWHUVXEVHFWLRQ  LQVHUWu
q $

:KHUHDFKLOGu
D KDVDSDUHQWE\YLUWXHRIVHFWLRQRIWKH+XPDQ7LVVXHDQG
(PEU\RV$FWRU
E KDVDSDUHQWE\YLUWXHRIVHFWLRQRIWKDW$FWDQGLVDSHUVRQ
WR ZKRP VHFWLRQ    RI WKH )DPLO\ /DZ 5HIRUP $FW 
DSSOLHV
WKH FKLOGpV PRWKHU DQG WKH RWKHU SDUHQW VKDOO HDFK KDYH SDUHQWDO
UHVSRQVLELOLW\IRUWKHFKLOGr



 $IWHUVXEVHFWLRQ  LQVHUWu
q $





:KHUH D FKLOG KDV D SDUHQW E\ YLUWXH RI VHFWLRQ  RI WKH +XPDQ
7LVVXHDQG(PEU\RV$FWDQGLVQRWDSHUVRQWRZKRPVHFWLRQ
  RIWKH)DPLO\/DZ5HIRUP$FWDSSOLHVu
D WKHPRWKHUVKDOOKDYHSDUHQWDOUHVSRQVLELOLW\IRUWKHFKLOG
E WKH RWKHU SDUHQW VKDOO KDYH SDUHQWDO UHVSRQVLELOLW\ IRU WKH
FKLOGLIVKHKDVDFTXLUHGLW DQGKDVQRWFHDVHGWRKDYHLW LQ
DFFRUGDQFHZLWKWKHSURYLVLRQVRIWKLV$FWr



$IWHUVHFWLRQRIWKH&KLOGUHQ$FWLQVHUWu
q=$ $FTXLVLWLRQRISDUHQWDOUHVSRQVLELOLW\E\VHFRQGIHPDOHSDUHQW
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:KHUH D FKLOG KDV D SDUHQW E\ YLUWXH RI VHFWLRQ  RI WKH +XPDQ
7LVVXHDQG(PEU\RV$FWDQGLVQRWDSHUVRQWRZKRPVHFWLRQ
   RI WKH )DPLO\ /DZ 5HIRUP $FW  DSSOLHV WKDW SDUHQW VKDOO
DFTXLUHSDUHQWDOUHVSRQVLELOLW\IRUWKHFKLOGLIu
D VKHEHFRPHVUHJLVWHUHGDVWKHFKLOGpVSDUHQWXQGHUDQ\RIWKH
HQDFWPHQWVVSHFLILHGLQVXEVHFWLRQ  
E VKHDQGWKHFKLOGpVPRWKHUPDNHDQDJUHHPHQWSURYLGLQJIRU
KHUWRKDYHSDUHQWDOUHVSRQVLELOLW\IRUWKHFKLOGRU
F WKH FRXUW RQ KHU DSSOLFDWLRQ RUGHUV WKDW VKH VKDOO KDYH
SDUHQWDOUHVSRQVLELOLW\IRUWKHFKLOG



7KHHQDFWPHQWVUHIHUUHGWRLQVXEVHFWLRQ  D DUHu
D SDUDJUDSKV D  E  DQG F  RI VHFWLRQ  %  DQG RI VHFWLRQ
$ % RIWKH%LUWKVDQG'HDWKV5HJLVWUDWLRQ$FW
E VHFWLRQ % RI WKH 5HJLVWUDWLRQ RI %LUWKV 'HDWKV DQG
0DUULDJHV 6FRWODQG $FWDQG
F >UHJLVWUDWLRQSURYLVLRQVIRU1RUWKHUQ,UHODQG@





7KH6HFUHWDU\RI6WDWHPD\E\RUGHUDPHQGVXEVHFWLRQ  VRDVWR
DGGIXUWKHUHQDFWPHQWVWRWKHOLVWLQWKDWVXEVHFWLRQ



$Q DJUHHPHQW XQGHU VXEVHFWLRQ  E  LV DOVR D qSDUHQWDO
UHVSRQVLELOLW\DJUHHPHQWrDQGVHFWLRQ  DSSOLHVLQUHODWLRQWRVXFK







+XPDQ7LVVXHDQG(PEU\RV%LOO
6FKHGXOHu$PHQGPHQWVUHODWLQJWRSDUHQWKRRGLQFDVHVLQYROYLQJDVVLVWHGUHSURGXFWLRQ
3DUWu*HQHUDO

DQ DJUHHPHQW DV LW DSSOLHV LQ UHODWLRQ WR SDUHQWDO UHVSRQVLELOLW\
DJUHHPHQWVXQGHUVHFWLRQ


$SHUVRQZKRKDVDFTXLUHGSDUHQWDOUHVSRQVLELOLW\XQGHUVXEVHFWLRQ
 VKDOOFHDVHWRKDYHWKDWUHVSRQVLELOLW\RQO\LIWKHFRXUWVRRUGHUV



7KH FRXUW PD\ PDNH DQ RUGHU XQGHU VXEVHFWLRQ   RQ WKH
DSSOLFDWLRQu
D RIDQ\SHUVRQZKRKDVSDUHQWDOUHVSRQVLELOLW\IRUWKHFKLOGRU
E ZLWKWKHOHDYHRIWKHFRXUWRIWKHFKLOGKLPVHOI
VXEMHFW LQ WKH FDVH RI SDUHQWDO UHVSRQVLELOLW\ DFTXLUHG XQGHU
VXEVHFWLRQ  F WRVHFWLRQ  









7KH FRXUW PD\ RQO\ JUDQW OHDYH XQGHU VXEVHFWLRQ  E  LI LW LV
VDWLVILHG WKDW WKH FKLOG KDV VXIILFLHQW XQGHUVWDQGLQJ WR PDNH WKH
SURSRVHGDSSOLFDWLRQr

 6HFWLRQ  RI WKH &KLOGUHQ $FW  UHVLGHQFH RUGHUV DQG SDUHQWDO
UHVSRQVLELOLW\ LVDPHQGHGDVIROORZV



 $IWHUVXEVHFWLRQ  LQVHUWu
q $

:KHUHWKHFRXUWPDNHVDUHVLGHQFHRUGHULQIDYRXURIDSHUVRQZKR
LVDSDUHQWRIWKHFKLOGE\YLUWXHRIVHFWLRQRIWKH+XPDQ7LVVXH
DQG(PEU\RV$FWLWVKDOOLIWKDWSHUVRQZRXOGQRWRWKHUZLVH
KDYHSDUHQWDOUHVSRQVLELOLW\IRUWKHFKLOGDOVRPDNHDQRUGHUXQGHU
VHFWLRQ=$JLYLQJKHUWKDWUHVSRQVLELOLW\r

 ,QVXEVHFWLRQ  u
D DIWHUq  rLQVHUWqRU $ r
E DIWHUqrLQVHUWqRU=$rDQG
F IRUqIDWKHUrVXEVWLWXWHqSDUHQWr


,QVHFWLRQRIWKH&KLOGUHQ$FW LQWHUSUHWDWLRQ LQVXEVHFWLRQ  LQ
WKH GHILQLWLRQ RI qSDUHQWDO UHVSRQVLELOLW\ DJUHHPHQWr DIWHU qVHFWLRQV   r
LQVHUWq=$  r



,Q6FKHGXOHWRWKH&KLOGUHQ$FW ILQDQFLDOSURYLVLRQIRUFKLOGUHQ DW
WKHHQGRISDUDJUDSKLQVHUWu






q  ,QWKHFDVHRIDFKLOGZKRKDVDSDUHQWE\YLUWXHRIVHFWLRQRU
RIWKH+XPDQ7LVVXHDQG(PEU\RV$FWDQ\UHIHUHQFHLQVXE
SDUDJUDSKV    RU  WRWKHFKLOGpVIDWKHULVDUHIHUHQFHWRWKH
ZRPDQZKRLVWKHFKLOGpVSDUHQWE\YLUWXHRIWKDWVHFWLRQr

+XPDQ)HUWLOLVDWLRQDQG(PEU\RORJ\$FW F 






 6HFWLRQRIWKH$FW LQIRUPDWLRQWREHSURYLGHGWR5HJLVWUDU*HQHUDO
LVDPHQGHGDVIROORZV
 ,QVXEVHFWLRQ  u
D IRUqPDQrVXEVWLWXWHqSHUVRQrDQG
E IRUqIDWKHUrVXEVWLWXWHqSDUHQWr



 ,QVXEVHFWLRQ  IRUWKHZRUGVIURPqWKDWWKHPDQrWRqVHFWLRQRIWKLV
$FWrVXEVWLWXWHqWKDWWKHSHUVRQPD\EHWKHSDUHQWRIWKHFKLOGE\YLUWXHRI
DQ\RIWKHUHOHYDQWVWDWXWRU\SURYLVLRQVr
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+XPDQ7LVVXHDQG(PEU\RV%LOO
6FKHGXOHu$PHQGPHQWVUHODWLQJWRSDUHQWKRRGLQFDVHVLQYROYLQJDVVLVWHGUHSURGXFWLRQ
3DUWu*HQHUDO

 $IWHUVXEVHFWLRQ  LQVHUWu
q $

,QVXEVHFWLRQ  qWKHUHOHYDQWVWDWXWRU\SURYLVLRQVrPHDQVu
D VHFWLRQRIWKLV$FWDQG
E VHFWLRQV  WR  RI WKH +XPDQ 7LVVXH DQG (PEU\RV $FW
r



 ,QVXEVHFWLRQ  IRUqVHFWLRQrVXEVWLWXWHqVHFWLRQ$r


 6HFWLRQ  RI WKH  $FW GLVFORVXUH RI LQIRUPDWLRQ LQ WKH LQWHUHVWV RI
MXVWLFHFRQJHQLWDOGLVDELOLWLHVHWF LVDPHQGHGDVIROORZV
 ,QVXEVHFWLRQV  DQG  IRUqVHFWLRQVWRRIWKLV$FWrVXEVWLWXWHqWKH
UHOHYDQWVWDWXWRU\SURYLVLRQVr



 $IWHUVXEVHFWLRQ  LQVHUWu
q $

,Q VXEVHFWLRQV   DQG   qWKH UHOHYDQW VWDWXWRU\ SURYLVLRQVr
PHDQVu
D VHFWLRQVWRRIWKLV$FWDQG
E 3DUWRIWKH+XPDQ7LVVXHDQG(PEU\RV$FWr



&KLOG6XSSRUW$FW F 


,QVHFWLRQRIWKH&KLOG6XSSRUW$FWIRU&DVHV%DQG%LQVXEVHFWLRQ
 VXEVWLWXWHu
q&$6(%
:KHUHWKHDOOHJHGSDUHQWLVDSDUHQWRIWKHFKLOGLQTXHVWLRQE\YLUWXH
RI DQ RUGHU XQGHU VHFWLRQ  RI WKH +XPDQ )HUWLOLVDWLRQ DQG
(PEU\RORJ\ $FW  RU VHFWLRQ  RI WKH +XPDQ 7LVVXH DQG
(PEU\RV$FW SDUHQWDORUGHUVLQIDYRXURIJDPHWHGRQRUV 
&$6(%
:KHUHWKH6HFUHWDU\RI6WDWHLVVDWLVILHGWKDWWKHDOOHJHGSDUHQWLVD
SDUHQW RI WKH FKLOG LQ TXHVWLRQ E\ YLUWXH RI VHFWLRQ  RU  RI WKH
+XPDQ)HUWLOLVDWLRQDQG(PEU\RORJ\$FWRUDQ\RIVHFWLRQV
WRRIWKH+XPDQ7LVVXHDQG(PEU\RV$FW ZKLFKUHODWHWR
FKLOGUHQUHVXOWLQJIURPDVVLVWHGUHSURGXFWLRQ r
3$57







(1$&70(1765(/$7,1*21/<726&27/$1'
5HJLVWUDWLRQRI%LUWKV'HDWKVDQG0DUULDJHV 6FRWODQG $FW F 


 6HFWLRQRIWKH5HJLVWUDWLRQRI%LUWKV'HDWKVDQG0DUULDJHV 6FRWODQG $FW
LVDPHQGHGDVIROORZV
 $IWHUVXEVHFWLRQ  LQVHUWu
q $
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,QWKHFDVHRIDFKLOGZKRKDVDSDUHQWE\YLUWXHRIVHFWLRQRIWKH
+XPDQ7LVVXHDQG(PEU\RV$FWWKHUHIHUHQFHVLQVXEVHFWLRQV
 DQG  WRWKHIDWKHURIWKHFKLOGDUHWREHUHDGDVUHIHUHQFHVWRWKH
ZRPDQZKRLVWKHSDUHQWE\YLUWXHRIWKDWVHFWLRQr



+XPDQ7LVVXHDQG(PEU\RV%LOO
6FKHGXOHu$PHQGPHQWVUHODWLQJWRSDUHQWKRRGLQFDVHVLQYROYLQJDVVLVWHGUHSURGXFWLRQ
3DUWu(QDFWPHQWVUHODWLQJRQO\WR6FRWODQG

 ,QVXEVHFWLRQ  DWWKHHQGLQVHUWqRUDZRPDQWUHDWHGDVDSDUHQWE\YLUWXH
RIVHFWLRQRIWKH+XPDQ7LVVXHDQG(PEU\RV$FWr


)RU VHFWLRQ =$ RI WKH 5HJLVWUDWLRQ RI %LUWKV 'HDWKV DQG 0DUULDJHV
6FRWODQG $FWVXEVWLWXWHu
q=$ 5HJLVWUDWLRQRIIDWKHURUIHPDOHVHFRQGSDUHQWE\YLUWXHRIFHUWDLQ
SURYLVLRQVRIWKH+XPDQ7LVVXHDQG(PEU\RV$FW








7KHUHJLVWUDUVKDOOQRWHQWHULQWKHUHJLVWHUu
D DVWKHIDWKHURIDFKLOGWKHQDPHRIDPDQZKRLVWREHWUHDWHG
IRUWKDWSXUSRVHDVWKHIDWKHURIWKHFKLOGE\YLUWXHRIVHFWLRQ
  RU  RU  RIWKH+XPDQ7LVVXHDQG(PEU\RV$FW
 FLUFXPVWDQFHVLQZKLFKPDQWREHWUHDWHGDVIDWKHURI
FKLOG IRU SXUSRVH RI UHJLVWUDWLRQ RI ELUWK ZKHUH IHUWLOLW\
WUHDWPHQWXQGHUWDNHQDIWHUKLVGHDWK RU
E DVDSDUHQWRIWKHFKLOGWKHQDPHRIDZRPDQZKRLVWREH
WUHDWHGIRUWKDWSXUSRVHDVDSDUHQWRIWKHFKLOGE\YLUWXHRI
VHFWLRQ    RU   RI WKDW $FW FLUFXPVWDQFHV LQ ZKLFK
ZRPDQWREHWUHDWHGDVSDUHQWRIFKLOGIRUSXUSRVHVRIELUWK
ZKHUHIHUWLOLW\WUHDWPHQWXQGHUWDNHQDIWHUKHUGHDWK 
XQOHVVWKHFRQGLWLRQLQVXEVHFWLRQ  EHORZLVVDWLVILHG
7KHFRQGLWLRQLQWKLVVXEVHFWLRQLVVDWLVILHGLIu
D WKHPRWKHUUHTXHVWVWKHUHJLVWUDUWRPDNHVXFKDQHQWU\LQWKH
UHJLVWHUDQGSURGXFHVWKHUHOHYDQWGRFXPHQWVRU
E LQWKHFDVHRIWKHGHDWKRULQDELOLW\RIWKHPRWKHUWKHUHOHYDQW
GRFXPHQWV DUH SURGXFHG E\ VRPH RWKHU SHUVRQ ZKR LV D
TXDOLILHGLQIRUPDQW
,QWKLVVHFWLRQqWKHUHOHYDQWGRFXPHQWVrPHDQVu
D WKH FRQVHQW LQ ZULWLQJ DQG HOHFWLRQ PHQWLRQHG LQ VHFWLRQ
    RU  RU  RU   DVWKHFDVHUHTXLUHV RIWKH
+XPDQ7LVVXHDQG(PEU\RV$FW
E D FHUWLILFDWH RI D UHJLVWHUHG PHGLFDO SUDFWLWLRQHU DV WR WKH
PHGLFDOIDFWVFRQFHUQHGDQG
F VXFK RWKHU GRFXPHQWDU\ HYLGHQFH LI DQ\  DV WKH UHJLVWUDU
FRQVLGHUVDSSURSULDWHr

$IWHU VHFWLRQ $ RI WKH 5HJLVWUDWLRQ RI %LUWKV 'HDWKV DQG 0DUULDJHV
6FRWODQG $FWLQVHUWu















q% %LUWKVRIFKLOGUHQZKHUHVHFRQGIHPDOHSDUHQWE\YLUWXHRIVHFWLRQ
RIWKH+XPDQ7LVVXHDQG(PEU\RV$FW


1RZRPDQVKDOODVDSDUHQWRIDFKLOGE\YLUWXHRIVHFWLRQRIWKH
+XPDQ7LVVXHDQG(PEU\RV$FW qWKHZRPDQFRQFHUQHGr EH
UHTXLUHGDVDSDUHQWRIWKHFKLOGWRJLYHLQIRUPDWLRQFRQFHUQLQJWKH
ELUWKRIWKHFKLOGDQGVDYHDVSURYLGHGLQVHFWLRQRIWKLV$FWWKH
GLVWULFWUHJLVWUDUIRUWKHUHJLVWUDWLRQGLVWULFWVKDOOQRWHQWHULQWKHELUWK
UHJLVWUDWLRQIRUPFRQFHUQLQJWKHELUWKWKHQDPHDQGVXUQDPHRIDQ\
ZRPDQDVDSDUHQWRIWKHFKLOGE\YLUWXHRIVHFWLRQRIWKDW$FWRI
H[FHSWu
D DW WKH MRLQW UHTXHVW RI WKH PRWKHU DQG WKH SHUVRQ
DFNQRZOHGJLQJKHUVHOIWREHWKHRWKHUSDUHQWRIWKHFKLOG LQ
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+XPDQ7LVVXHDQG(PEU\RV%LOO
6FKHGXOHu$PHQGPHQWVUHODWLQJWRSDUHQWKRRGLQFDVHVLQYROYLQJDVVLVWHGUHSURGXFWLRQ
3DUWu(QDFWPHQWVUHODWLQJRQO\WR6FRWODQG

E

F
G
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ZKLFKFDVHWKDWSHUVRQVKDOODWWHVWLQWKHSUHVFULEHGPDQQHU
WKHELUWKUHJLVWUDWLRQIRUPWRJHWKHUZLWKWKHPRWKHU RU
DWWKHUHTXHVWRIWKHPRWKHURQSURGXFWLRQRIu
L D GHFODUDWLRQ LQ WKH SUHVFULEHG IRUP PDGH E\ WKH
PRWKHUVWDWLQJWKDWWKHSHUVRQLVDSDUHQWRIWKHFKLOG
E\ YLUWXH RI VHFWLRQ  RI WKH +XPDQ 7LVVXH DQG
(PEU\RV$FWDQG
LL D VWDWXWRU\ GHFODUDWLRQ PDGH E\ WKH ZRPDQ
FRQFHUQHGDFNQRZOHGJLQJKHUVHOIWREHDSDUHQWRIWKH
FKLOGE\YLUWXHRIVHFWLRQRIWKDW$FWRU
DWWKHUHTXHVWRIWKHPRWKHURQSURGXFWLRQRIDGHFUHHE\D
FRPSHWHQWFRXUWILQGLQJRUGHFODULQJWKHZRPDQFRQFHUQHG
WREHDSDUHQWRIWKHFKLOGE\YLUWXHRIVHFWLRQRIWKDW$FWRU
DWWKHUHTXHVWRIWKHZRPDQFRQFHUQHGRQSURGXFWLRQRIu
L D GHFODUDWLRQ LQ WKH SUHVFULEHG IRUP PDGH E\ WKH
ZRPDQ FRQFHUQHG DFNQRZOHGJLQJ KHUVHOI WR EH D
SDUHQWRIWKHFKLOGE\YLUWXHRIVHFWLRQRIWKDW$FW
DQG
LL D VWDWXWRU\ GHFODUDWLRQ PDGH E\ WKH PRWKHU VWDWLQJ
WKDWWKHZRPDQFRQFHUQHGLVDSDUHQWRIWKHFKLOGE\
YLUWXHRIVHFWLRQRIWKDW$FW

:KHUHDSHUVRQDFNQRZOHGJLQJKHUVHOIWREHDSDUHQWRIWKHFKLOGE\
YLUWXH RI VHFWLRQ  RI WKH +XPDQ 7LVVXH DQG (PEU\RV $FW 
PDNHVDUHTXHVWWRWKHGLVWULFWUHJLVWUDUIRUWKHUHJLVWUDWLRQGLVWULFWLQ
DFFRUGDQFHZLWKSDUDJUDSK G RIVXEVHFWLRQ  RIWKLVVHFWLRQVKH
VKDOOEHWUHDWHGDVDTXDOLILHGLQIRUPDQWFRQFHUQLQJWKHELUWKRIWKH
FKLOG IRU WKH SXUSRVHV RI WKLV $FW DQG WKH JLYLQJ RI LQIRUPDWLRQ
FRQFHUQLQJWKHELUWKRIWKHFKLOGE\WKDWSHUVRQDQGWKHDWWHVWLQJRI
WKHELUWKUHJLVWUDWLRQIRUPFRQFHUQLQJWKHELUWKE\KHULQWKHSUHVHQFH
RI WKH UHJLVWUDU VKDOO DFW DV D GLVFKDUJH RI DQ\ GXW\ RI DQ\ RWKHU
TXDOLILHGLQIRUPDQWXQGHUVHFWLRQRIWKLV$FW
,QDQ\FDVHZKHUHWKHQDPHDQGVXUQDPHRIDZRPDQZKRLVDSDUHQW
RIDFKLOGE\YLUWXHRIVHFWLRQRIWKH+XPDQ7LVVXHDQG(PEU\RV
$FW  KDV QRW EHHQ HQWHUHG LQ WKH ELUWK UHJLVWUDWLRQ IRUP
FRQFHUQLQJ WKH ELUWK WKH 5HJLVWUDU *HQHUDO PD\ UHFRUG WKDW QDPH
DQG VXUQDPH E\ FDXVLQJ DQ DSSURSULDWH HQWU\ WR EH PDGH LQ WKH
5HJLVWHURI&RUUHFWLRQV(WFu
D LI WKHUH LV SURGXFHG WR KLP D GHFODUDWLRQ DQG D VWDWXWRU\
GHFODUDWLRQVXFKDVDUHPHQWLRQHGLQSDUDJUDSK E RU G RI
VXEVHFWLRQ  RIWKLVVHFWLRQRU
E LI ZKHUH WKH PRWKHU LV GHDG RU FDQQRW EH IRXQG RU LV
LQFDSDEOHRIPDNLQJDUHTXHVWXQGHUVXEVHFWLRQ  E RU F
RIWKLVVHFWLRQRUDGHFODUDWLRQXQGHUVXEVHFWLRQ  E L RUD
VWDWXWRU\ GHFODUDWLRQ XQGHU VXEVHFWLRQ  G LL  RI WKLV
VHFWLRQ WKH 5HJLVWUDU *HQHUDO LV RUGHUHG VR WR GR E\ WKH
VKHULII XSRQ DSSOLFDWLRQ PDGH WR WKH VKHULII E\ WKH SHUVRQ
DFNQRZOHGJLQJKHUVHOIWREHDSDUHQWRIDFKLOGE\YLUWXHRI
VHFWLRQRIWKH+XPDQ7LVVXHDQG(PEU\RV$FWr





















+XPDQ7LVVXHDQG(PEU\RV%LOO
6FKHGXOHu$PHQGPHQWVUHODWLQJWRSDUHQWKRRGLQFDVHVLQYROYLQJDVVLVWHGUHSURGXFWLRQ
3DUWu(QDFWPHQWVUHODWLQJRQO\WR6FRWODQG

&KLOGUHQ 6FRWODQG $FW F 


,QVHFWLRQ  RIWKH&KLOGUHQ 6FRWODQG $FWDIWHUq  E rLQVHUWq F
DQG G r



,QVHFWLRQ  RIWKH&KLOGUHQ 6FRWODQG $FWDIWHUq  E rLQVHUWq F
DQG G r





 6HFWLRQRIWKH&KLOGUHQ 6FRWODQG $FWLVDPHQGHGDVIROORZV
 $IWHUVXEVHFWLRQ  E LQVHUWu
q F ZLWKRXWSUHMXGLFHWRDQ\DUUDQJHPHQWVZKLFKPD\EHPDGH
XQGHU VXEVHFWLRQ   EHORZ ZKHUH D FKLOG KDV D SDUHQW E\
YLUWXHRIVHFWLRQRIWKH +XPDQ7LVVXHDQG(PEU\RV$FW
 WKDW SDUHQW KDV SDUHQWDO UHVSRQVLELOLWLHV DQG SDUHQWDO
ULJKWVLQUHODWLRQWRWKHFKLOG
G ZLWKRXWSUHMXGLFHWRDQ\DUUDQJHPHQWVZKLFKPD\EHPDGH
XQGHU VXEVHFWLRQ   EHORZ DQG VXEMHFW WR DQ\ DJUHHPHQW
ZKLFKPD\EHPDGHXQGHUVHFWLRQ$  RIWKLV$FWZKHUHD
FKLOGKDVDSDUHQWE\YLUWXHRIVHFWLRQRIWKH+XPDQ7LVVXH
DQG (PEU\RV $FW  WKDW SDUHQW KDV SDUHQWDO
UHVSRQVLELOLWLHVDQGSDUHQWDOULJKWVLQUHODWLRQWRWKHFKLOGLI
VKH LV UHJLVWHUHG DV WKH FKLOGpV SDUHQW XQGHU DQ\ RI WKH
HQDFWPHQWVPHQWLRQHGLQVXEVHFWLRQ $ r







 $IWHUVXEVHFWLRQ  LQVHUWu
q $

7KRVHHQDFWPHQWVDUHu
D VHFWLRQ % RI WKH 5HJLVWUDWLRQ RI %LUWKV 'HDWKV DQG
0DUULDJHV 6FRWODQG $FW
E SDUDJUDSKV D  E  DQG F  RI VHFWLRQ  %  DQG RI VHFWLRQ
$ % RIWKH%LUWKVDQG'HDWKV5HJLVWUDWLRQ$FW
F >UHJLVWUDWLRQSURYLVLRQVIRU1RUWKHUQ,UHODQG@r



 ,QVXEVHFWLRQ  IRUqVHFWLRQ  rVXEVWLWXWHqVHFWLRQV  DQG$  r


$IWHUVHFWLRQRIWKH&KLOGUHQ 6FRWODQG $FWLQVHUWu
q$ $FTXLVLWLRQRISDUHQWDOUHVSRQVLELOLWLHVDQGSDUHQWDOULJKWVE\VHFRQG
IHPDOHSDUHQWE\DJUHHPHQWZLWKPRWKHU


:KHUHu
D DFKLOGpVPRWKHUKDVQRWEHHQGHSULYHGRIVRPHRUDOORIWKH
SDUHQWDOUHVSRQVLELOLWLHVDQGSDUHQWDOULJKWVLQUHODWLRQWRWKH
FKLOGDQG
E WKHFKLOGKDVDSDUHQWE\YLUWXHRIVHFWLRQRIWKH+XPDQ
7LVVXH DQG (PEU\RV $FW  DQG WKDW SDUHQW LV QRW
UHJLVWHUHGDVVXFKXQGHUDQ\RIWKHHQDFWPHQWVPHQWLRQHGLQ
VHFWLRQ $ 
WKHPRWKHUDQGWKHRWKHUSDUHQWPD\E\DJUHHPHQWSURYLGHWKDWDV
IURPWKHDSSURSULDWHGDWHWKHRWKHUSDUHQWVKDOOKDYHWKHSDUHQWDO
UHVSRQVLELOLWLHVDQGULJKWV LQWKHDEVHQFHRIDQ\RUGHUXQGHUVHFWLRQ
 RI WKLV $FW DIIHFWLQJ UHVSRQVLELOLWLHV DQG ULJKWV  DV LI WKH RWKHU
SDUHQWZHUHWUHDWHGDVDSDUHQWE\YLUWXHRIVHFWLRQRIWKDW$FWRI
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+XPDQ7LVVXHDQG(PEU\RV%LOO
6FKHGXOHu$PHQGPHQWVUHODWLQJWRSDUHQWKRRGLQFDVHVLQYROYLQJDVVLVWHGUHSURGXFWLRQ
3DUWu(QDFWPHQWVUHODWLQJRQO\WR6FRWODQG





6HFWLRQ      DQG   DSSOLHV LQ UHODWLRQ WR DQ DJUHHPHQW XQGHU
VXEVHFWLRQ  RIWKLVVHFWLRQDVLWDSSOLHVLQUHODWLRQWRDQDJUHHPHQW
XQGHUVXEVHFWLRQ  RIVHFWLRQr

 6HFWLRQRIWKH&KLOGUHQ 6FRWODQG $FWLVDPHQGHGDVIROORZV
 ,QVXEVHFWLRQ  F u
D IRU qVXEVHFWLRQ   RI VHFWLRQ  RI WKH +XPDQ )HUWLOLVDWLRQ DQG
(PEU\RORJ\$FW SURYLVLRQIRUHQDFWPHQWVDERXWDGRSWLRQWR
KDYH HIIHFW ZLWK PRGLILFDWLRQV r VXEVWLWXWH qVHFWLRQ    RI WKH
+XPDQ 7LVVXH DQG (PEU\RV $FW  SDUHQWDO RUGHUV
VXSSOHPHQWDU\SURYLVLRQV r
E IRUqVXEVHFWLRQ  RIWKDWVHFWLRQrVXEVWLWXWHqVHFWLRQRIWKDW$FWr





 ,QVXEVHFWLRQ  DIWHUq  rLQVHUWqRU$  r


,Q VHFWLRQ  RI WKH &KLOGUHQ 6FRWODQG  $FW  LQ WKH GHILQLWLRQ RI
qSDUHQWru
D DIWHUqrLQVHUWqDQG3DUWRIWKH+XPDQ7LVVXHDQG(PEU\RV$FW
rDQG
E IRUqVXEVHFWLRQ  RIWKHVDLGVHFWLRQrVXEVWLWXWHqVHFWLRQ  RI
WKDW$FWRIr



$GRSWLRQDQG&KLOGUHQ 6FRWODQG $FW DVS


,Q VHFWLRQ    RI WKH $GRSWLRQ DQG &KLOGUHQ 6FRWODQG  $FW  DIWHU
SDUDJUDSK F LQVHUWu
q FD E\YLUWXHRIVHFWLRQRURIWKH+XPDQ7LVVXHDQG
(PEU\RV$FWWKHUHLVQRRWKHUSDUHQWr

6&+('8/(



6HFWLRQ

0,125$1'&216(48(17,$/$0(1'0(176



&RQJHQLWDO'LVDELOLWLHV &LYLO/LDELOLW\ $FW F 


,Q VHFWLRQ  RI WKH &RQJHQLWDO 'LVDELOLWLHV &LYLO /LDELOLW\  $FW 
LQWHUSUHWDWLRQ LQVXEVHFWLRQ  IRUqVHFWLRQRIWKH+XPDQ)HUWLOLVDWLRQ
DQG (PEU\RORJ\ $FW r VXEVWLWXWH qVHFWLRQ    RI WKH +XPDQ
)HUWLOLVDWLRQ DQG (PEU\RORJ\ $FW  DQG DQ\ UHJXODWLRQV XQGHU VHFWLRQ
  RIWKDW$FWr



+XPDQ)HUWLOLVDWLRQDQG(PEU\RORJ\$FW F
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,QVHFWLRQRIWKH$FW ZKLFKUHODWHVWRLQWHUSUHWDWLRQ LQVXEVHFWLRQ 
IRUWKHGHILQLWLRQRIqWKH$XWKRULW\rVXEVWLWXWHu
q qWKH $XWKRULW\r PHDQV WKH 5HJXODWRU\ $XWKRULW\ IRU 7LVVXH
DQG(PEU\RVr



2PLWVHFWLRQVWRDQGDQGRIWKH$FW ZKLFKUHODWHWRWKH+XPDQ
)HUWLOLVDWLRQDQG(PEU\RORJ\$XWKRULW\DQGLWVIXQFWLRQVDQGSURFHGXUH 



,QVHFWLRQ$RIWKH$FW FRQGLWLRQVRIOLFHQFHVIRUQRQPHGLFDOIHUWLOLW\
VHUYLFHV RPLWVXEVHFWLRQ  







+XPDQ7LVVXHDQG(PEU\RV%LOO
6FKHGXOHu0LQRUDQGFRQVHTXHQWLDODPHQGPHQWV







,QVHFWLRQRIWKH$FW GLUHFWLRQVJHQHUDO u
D LQVXEVHFWLRQ  IRUSDUDJUDSK D VXEVWLWXWHu
q D LQ UHVSHFW RI DQ\ OLFHQFH LQFOXGLQJ D OLFHQFH ZKLFK
KDV FHDVHG WR KDYH HIIHFW  E\ VHUYLQJ QRWLFH RI WKH
GLUHFWLRQVRQWKHSHUVRQu
L ZKRLVWKHSHUVRQUHVSRQVLEOHRUWKHKROGHURI
WKHOLFHQFHLIGLIIHUHQWRU
LL ZKRZDVWKHSHUVRQUHVSRQVLEOHRUWKHKROGHU
RIWKHOLFHQFHLIGLIIHUHQWrDQG
E RPLWVXEVHFWLRQ  



,Q VHFWLRQ  RI WKH  $FW GLVFORVXUH LQ WKH LQWHUHVWV RI MXVWLFH  LQ
VXEVHFWLRQ  u
D DIWHUqRIWKLV$FWrLQVHUWqRU3DUWRIWKH+XPDQ7LVVXHDQG(PEU\RV
$FWrDQG
E IRUVHFWLRQq  E rVXEVWLWXWHqVHFWLRQ  F WR H r



,QVHFWLRQRIWKH$FW LQGH[ u
D LQWKHILUVWFROXPQDIWHUqHPEU\RrLQVHUWq H[FHSWLQVHFWLRQ$ r
E LQWKHILUVWFROXPQDIWHUqJDPHWHVHJJVRUVSHUPrLQVHUWq H[FHSWLQ
VHFWLRQ$ r
F DWWKHDSSURSULDWHSODFHVLQVHUWu



qDSSHDOVFRPPLWWHH

VHFWLRQ$  r

qLQWHUVSHFLHVHPEU\R

VHFWLRQ$  r

qQXFOHXV DQG QXFOHDU '1$
LQUHODWLRQWRDQHPEU\R

VHFWLRQ  rDQG

G

RPLW WKH HQWULHV UHODWLQJ WR qOLFHQFH FRPPLWWHHr DQG qQRPLQDO
OLFHQVHHr



,QVHFWLRQRIWKH$FW DSSOLFDWLRQWR1RUWKHUQ,UHODQG IRUqVHFWLRQV
  K rVXEVWLWXWHqVHFWLRQV$  V r



2PLW6FKHGXOHRIWKH$FW ZKLFKFRQWDLQVVXSSOHPHQWDU\SURYLVLRQV
UHODWLQJWRWKH+XPDQ)HUWLOLVDWLRQDQG(PEU\RORJ\$XWKRULW\ 







&ULPLQDO-XVWLFHDQG3ROLFH$FW F 


,QVHFWLRQRIWKH&ULPLQDO-XVWLFHDQG3ROLFH$FW UHWHQWLRQRIVHL]HG
LWHPV LQVXEVHFWLRQ  N IRUqVHFWLRQ  RIrVXEVWLWXWHqSDUDJUDSK 
RI6FKHGXOH%WRr



,Q VHFWLRQ  RI WKH &ULPLQDO -XVWLFH DQG 3ROLFH $FW  JHQHUDO
LQWHUSUHWDWLRQRI3DUW u
D LQVXEVHFWLRQ  DIWHUSDUDJUDSK M LQVHUWu
q MD SDUDJUDSK  RI 6FKHGXOH % WR WKH +XPDQ
)HUWLOLVDWLRQDQG(PEU\RORJ\$FWr
E LQVXEVHFWLRQ  RPLWSDUDJUDSK J 







,Q6FKHGXOHWRWKH&ULPLQDO-XVWLFHDQG3ROLFH$FW SRZHUVRIVHL]XUH
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+XPDQ7LVVXHDQG(PEU\RV%LOO
6FKHGXOHu0LQRUDQGFRQVHTXHQWLDODPHQGPHQWV

IRUSDUDJUDSKVXEVWLWXWHu
q

(DFK RI WKH SRZHUV RI VHL]XUH FRQIHUUHG E\ WKH SURYLVLRQV RI
SDUDJUDSK  DQG  RI6FKHGXOH%WRWKH+XPDQ)HUWLOLVDWLRQ
DQG(PEU\RORJ\$FWr

+XPDQ7LVVXH$FW F





2PLW VHFWLRQ  RI WKH  $FW ZKLFK HVWDEOLVKHV WKH +XPDQ 7LVVXH
$XWKRULW\ DQGWKHLWDOLFKHDGLQJLPPHGLDWHO\EHIRUHLW



%HIRUHVHFWLRQRIWKH$FWLQVHUWu
q5ROHRI5HJXODWRU\$XWKRULW\IRU7LVVXHDQG(PEU\RVLQUHODWLRQWRDFWLYLWLHV
LQYROYLQJKXPDQWLVVXH



$ 0HDQLQJRIqWKH$XWKRULW\r
,Q WKLV $FW qWKH $XWKRULW\r PHDQV WKH 5HJXODWRU\ $XWKRULW\ IRU 7LVVXH DQG
(PEU\RVr


 6HFWLRQRIWKH$FW UHPLWRI+XPDQ7LVVXH$XWKRULW\ LVDPHQGHGDV
IROORZV



 ,QVXEVHFWLRQV    DQG  DIWHUqWKHUHPLWRIWKH$XWKRULW\rLQVHUWqXQGHU
WKLV$FWr
 ,QVXEVHFWLRQ  DIWHUqIURPWKHUHPLWRIWKH$XWKRULW\rLQVHUWqXQGHUWKLV
$FWr


2PLWVHFWLRQRIWKH$FW



2PLWVHFWLRQ DJHQF\DUUDQJHPHQWVDQGSURYLVLRQRIVHUYLFHV DQGVHFWLRQ
 DQQXDOUHSRUWRI+XPDQ7LVVXH$XWKRULW\ RIWKH$FW



2PLW VHFWLRQ  RI WKH  $FW GXWLHV RI +XPDQ 7LVVXH $XWKRULW\ LQ
UHODWLRQWRWKHFDUU\LQJRXWRILWVIXQFWLRQV 



2PLWRIWKH$FW SRZHURI+XPDQ7LVVXH$XWKRULW\WRDVVLVWRWKHU
SXEOLFDXWKRULWLHV 







 6HFWLRQRIWKH$FWLVDPHQGHGDVIROORZV
 ,QVXEVHFWLRQ  LQWKHGHILQLWLRQRIqWKH$XWKRULW\rIRUq  rVXEVWLWXWH
q$r
 )RUVXEVHFWLRQ  VXEVWLWXWHu
q





,QWKLV$FWqHPEU\RrDQGqJDPHWHVrKDYHWKHVDPHPHDQLQJDVWKH\
KDYHE\YLUWXHRIVHFWLRQ    DQG  RIWKH+XPDQ)HUWLOLVDWLRQ
DQG(PEU\RORJ\$FWLQWKHRWKHUSURYLVLRQVRIWKDW$FW DSDUW
IURPVHFWLRQ$ r

2PLW 6FKHGXOH  WR WKH  $FW ZKLFK UHODWHV WR WKH +XPDQ 7LVVXH
$XWKRULW\ 

+XPDQ7LVVXH 4XDOLW\DQG6DIHW\IRU+XPDQ$SSOLFDWLRQ 5HJXODWLRQV
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,Q UHJXODWLRQ  RI WKH +XPDQ 7LVVXH 4XDOLW\ DQG 6DIHW\ IRU +XPDQ
$SSOLFDWLRQ 5HJXODWLRQVu





+XPDQ7LVVXHDQG(PEU\RV%LOO
6FKHGXOHu0LQRUDQGFRQVHTXHQWLDODPHQGPHQWV

D
E

LQSDUDJUDSK  IRUq  rVXEVWLWXWHq  r
DIWHUSDUDJUDSK  LQVHUWu

F

 q $ ,QLWVDSSOLFDWLRQE\YLUWXHRISDUDJUDSK  H SDUDJUDSK
  ED RI6FKHGXOHWRWKH$FWVKDOOEHUHDGDVLIWKH
UHIHUHQFHWRDOLFHQFHZHUHWRDOLFHQFHXQGHU6FKHGXOHWR
WKHVH5HJXODWLRQVrDQG
DIWHUSDUDJUDSK  LQVHUWu


q  ,QLWVDSSOLFDWLRQE\YLUWXHRISDUDJUDSK  H SDUDJUDSK
  I RI6FKHGXOHWRWKH$FWVKDOOEHUHDGDVLIWKH
UHIHUHQFH WR DQ RIIHQFH XQGHU WKH  $FW ZHUH WR DQ
RIIHQFHXQGHUWKHVH5HJXODWLRQVr

6&+('8/(





6HFWLRQ

5(3($/6
3$57


5(3($/6
6KRUWWLWOHDQGFKDSWHU

([WHQWRIUHSHDO

3XEOLF5HFRUGV$FW F

,Q6FKHGXOHLQ3DUWRIWKH7DEOHDWWKHHQGRI
SDUDJUDSKWKHHQWU\UHODWLQJWRWKH+XPDQ
7LVVXH$XWKRULW\

3DUOLDPHQWDU\ &RPPLVVLRQHU
$FW F

,Q6FKHGXOHWKHHQWULHVUHODWLQJWRWKH+XPDQ
)HUWLOLVDWLRQ DQG (PEU\RORJ\ $XWKRULW\ DQG
WKH+XPDQ7LVVXH$XWKRULW\

+RXVH
RI
&RPPRQV
'LVTXDOLILFDWLRQ $FW  F


,Q3DUWRI6FKHGXOHWKHHQWULHVUHODWLQJWRWKH
+XPDQ )HUWLOLVDWLRQ DQG (PEU\RORJ\
$XWKRULW\DQGWKH+XPDQ7LVVXH$XWKRULW\

1RUWKHUQ ,UHODQG $VVHPEO\
'LVTXDOLILFDWLRQ $FW  F


,Q3DUWRI6FKHGXOHWKHHQWULHVUHODWLQJWRWKH
+XPDQ )HUWLOLVDWLRQ DQG (PEU\RORJ\
$XWKRULW\DQGWKH+XPDQ7LVVXH$XWKRULW\

6XUURJDF\ $UUDQJHPHQWV $FW
 F 

,QVHFWLRQ  D WKHZRUGVqRUWDNHSDUWLQr

+XPDQ
)HUWLOLVDWLRQ
DQG
(PEU\RORJ\$FW F

,Q VHFWLRQ    SDUDJUDSK G  DQG WKH qRUr
LPPHGLDWHO\EHIRUHLW
,Q VHFWLRQ    SDUDJUDSK F  DQG WKH qRUr
LPPHGLDWHO\EHIRUHLW
6HFWLRQVWR
6HFWLRQVDQG
,Q VHFWLRQ   F  WKH ZRUGV qRU QRQPHGLFDO
IHUWLOLW\VHUYLFHVr
6HFWLRQ$  
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+XPDQ7LVVXHDQG(PEU\RV%LOO
6FKHGXOHu5HSHDOV
3DUWu5HYRFDWLRQV

6KRUWWLWOHDQGFKDSWHU

([WHQWRIUHSHDO

+XPDQ
)HUWLOLVDWLRQ
DQG
(PEU\RORJ\ $FW  F
 uFRQW

,Q VHFWLRQ    WKH ZRUGV q RWKHU WKDQ EDVLF
SDUWQHU WUHDWPHQW VHUYLFHVr DQG q LQFOXGLQJ
WKHQHHGRIWKDWFKLOGIRUDIDWKHU r
,QVHFWLRQ  WKHZRUGVqRUDVWKHFDVHPD\
EHILYH\HDUVr
6HFWLRQ  DQG  
6HFWLRQ  
6HFWLRQ  
,QVHFWLRQ  WKHZRUGVq LQFOXGLQJDFKLOGpV
QHHGIRUDIDWKHU r
6HFWLRQ
6HFWLRQVDQG
,QVHFWLRQVXEVHFWLRQ $ LQVXEVHFWLRQ  
WKH ZRUGV q RWKHU WKDQ DQ RIIHQFH WR ZKLFK
VXEVHFWLRQ %  DSSOLHVr VXEVHFWLRQV $ 
%    DQG   DQG LQ VXEVHFWLRQ   WKH
ZRUGVq    RUr
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HUMAN TISSUE AND EMBRYOS BILL
——————————

EXPLANATORY NOTES

INTRODUCTION
1.
These Explanatory Notes relate to the Human Tissue and Embryos Bill as
published in draft. They have been prepared by the Department of Health in order to
assist the reader of the Bill and to help inform debate on it. They do not form part of
the Bill and have not been endorsed by Parliament.
2.
The notes need to be read in conjunction with the Bill. They are not, and are
not meant to be, a comprehensive description of the Bill. So where a clause or part of
a clause does not seem to require any explanation or comment, none is given.
LIST OF ABBREVIATIONS USED IN THE EXPLANATORY NOTES
3.

The following terms are used throughout the Explanatory Notes:

DI DNA ECHR
EU Directive
HFEA HTA IVF MHRA RATE RIA SI The 1990 Act The 2004 Act -

Donor Insemination
Deoxyribose Nucleic Acid (genetic material)
European Convention on Human Rights
The European Union Tissue Directive
Human Fertilisation and Embryology Authority
Human Tissue Authority
In vitro fertilisation
Medicines and Healthcare products Regulatory Agency
Regulatory Authority for Tissue and Embryos
Regulatory Impact Assessment
Statutory Instrument
The Human Fertilisation and Embryology Act 1990
The Human Tissue Act 2004

SUMMARY AND BACKGROUND
4.
The Bill has two principal purposes. It establishes a new regulatory authority
replacing two existing authorities, and amends the law relating to assisted
reproduction treatment and embryo research. It is intended to implement the policy
proposals contained in the White Paper Review of the Human Fertilisation and
Embryology Act: Proposals for revised legislation (including establishment of the
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Regulatory Authority for Tissue and Embryos) published in December 2006 (Cm
6989).
The Regulatory Authority for Tissue and Embryos
5.
The Government announced in July 2004 its intention to create the Regulatory
Authority for Tissue and Embryos (RATE), as part of a wider review of the
Department of Health’s arm’s length bodies (stand-alone national organisations
sponsored by the Department, undertaking executive functions). RATE will replace
both the Human Fertilisation and Embryology Authority (HFEA) and the Human
Tissue Authority (HTA) - the statutory licensing authority established by the Human
Tissue Act 2004 (“the 2004 Act”). The HTA currently oversees activities relating to
whole body donation and the taking, storage and use of human organs and tissue.
6.
RATE will also take over, from the Medicines and Healthcare Products
Regulatory Agency (MHRA), the regulation of the quality and safety of the
collection, testing, processing, storage and distribution of blood and blood
components, which is required by European Union Directives relating to blood and
blood products.
Review of the Human Fertilisation and Embryology Act
7.
The Human Fertilisation and Embryology Act 1990 (“the 1990 Act”) currently
regulates the creation, keeping or use of embryos outside the human body, the use of
eggs and sperm, and the storage or donation of eggs, sperm or embryos. The 1990 Act
prohibits certain activities from being carried out except pursuant to a licence.
8.
Licences can currently be granted for the purpose of fertility treatment, for
storage and for research. Following amendments to be made to the 1990 Act by the
the regulations implementing EU Directive 2004/231 ("the European Union Tissue
Directive"), a licence will also be available under the 1990 Act in respect of nonmedical fertility services. Non-medical fertility services are defined as any services
that are provided, in the course of a business, for the purpose of assisting women to
carry children, but are not medical, surgical or obstetric services. In particular, they
include a very small number of internet-based businesses that arrange for donated
sperm to be delivered to women at home for self-insemination.
9.
The 1990 Act imposes mandatory conditions on each type of licence and
enables other conditions to be imposed.
10.
Currently activities under the 1990 Act are overseen by a statutory licensing
authority, the HFEA.

1

Human Fertilisation and Embryology (Quality and Safety) Regulations laid before Parliament on 25
April 2007.
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11.
The provisions of the 1990 Act were enacted after consideration of the report
from the Warnock Committee of Inquiry (the Warnock Committee), which was
published in July 1984. The Warnock Report considered the social, ethical and legal
implications of developments in the field of human reproduction, most notably the
birth in 1978 of the first child conceived through in vitro fertilisation. In January
2004, the Government announced a review of the 1990 Act citing developments in
reproductive medicine since the passage of the original legislation, and conducted a
public consultation during the latter half of 2005.
12.
The draft Bill amends many of the provisions of the 1990 Act, but the main
features of the existing model of regulation are retained.
13.

Amendments include:
x
extension of the meaning of the terms “embryo” and “gamete” to
include, for example, technologically new processes of creation;
x
retention of the duty on assisted reproduction clinics to consider prior
to treatment the welfare of the potential child, but removal of the reference to
the “need of that child for a father”;
x
extension of the statutory period for which embryos may be stored;
x
introduction of criteria for licensing of embryo preimplantation testing;
x
a ban on sex selection of offspring for non-medical reasons;
x
extension of legal parenthood to civil partners and other same-sex
couples in relation to children born as a result of assisted reproduction.

TERRITORIAL EXTENT
14.
Parts 1 and 3 of the Bill (and the free-standing provisions in Part 4 of the Bill)
extend to England and Wales, Scotland and Northern Ireland.
15.
The other provisions of the Bill amend existing legislation and have the same
extent as the provisions being amended. This means, in particular, that the
amendments of the 1990 Act in Part 2 of the Bill extend to England and Wales,
Scotland and Northern Ireland, while the amendments of the 2004 Act in Part 4
extend only to England and Wales and Northern Ireland.
16.
The subject-matter of the 1990 Act and the subject-matter of the Surrogacy
Arrangements Act 1985 are reserved matters as respects Scotland and Northern
Ireland. Part 3 of the Bill deals with a subject (the legal parenthood of children
resulting from assisted reproduction) that is already dealt with by sections 27 to 30 of
the 1990 Act. Part 3 therefore also relates to a reserved matter. Clauses 64 and 65
also relate entirely to reserved matters.
17.

The Blood Safety and Quality Regulations 2005 (S.I. 2005/50) extend
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throughout the UK. It is intended that RATE should exercise functions under these
regulations throughout the UK.
18.
RATE will have powers to assist any other public authority in the UK. It
would therefore have power to enter into arrangements with Scottish bodies for the
provision of assistance to them.
Wales
19.
The Bill does not confer any functions on the National Assembly for Wales,
and in general applies to Wales in the same way as it applies to England. Paragraph 4
of Schedule 1 provides for a member of RATE to be appointed by the Welsh
Ministers, and provisions relating to the Welsh Ministers or the National Assembly
for Wales appear in clauses 3 and 8 and in paragraphs 22 and 29 of Schedule 1.
Scotland
20.
This draft Bill contains provisions which if included in a future Bill introduced
to the UK Parliament, would fall within the scope of the Sewel Convention. The
Sewel Convention states that Westminster will not normally legislate with regard to
devolved matters in Scotland without the consent of the Scottish Parliament.
21.
Elections were held in Scotland on 3 May 2007. The UK Government is
committed to full consultation with the new devolved administration in relation to the
potential implications for devolved interests of the provisions contained within this
draft Bill.
22.
The current draft of the Bill will be amended, before introduction to the UK
Parliament, to reflect the policy and handling preferences of the new Scottish
Ministers, who are expected to be appointed later in May. Retention of devolved
provisions within the Bill will also remain subject to a legislative consent motion in
the Scottish Parliament, in line with normal procedures. If such agreement is not
obtained, it is the policy of the UK Government to ensure that the relevant provisions
do not extend to Scotland.
23.
Publication of this draft Bill does not in any way pre-empt decisions which fall
to the Scottish Ministers and to the Scottish Parliament. The objective is simply to
allow consultation and pre-legislative scrutiny to proceed as quickly and as efficiently
as possible in relation to proposed future legislation covering policy matters which are
reserved to the UK Parliament.
Northern Ireland
24.
Consequential amendments for Northern Ireland will be included prior to
introduction of the Bill to Parliament.
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OVERVIEW OF STRUCTURE
25.
The draft Bill comprises four Parts, (including Schedules). In amending the
1990 and 2004 Acts, the Bill takes account of the amendments made by regulations
implementing the European Union Tissue Directive as laid before Parliament on 25
April 2007.
Part 1
26.
Part 1 contains the main clauses concerned with the constitution, functions,
powers and duties of the new regulatory authority, RATE. Schedule 1 details further
provisions in regard to membership and related matters. This Part of the draft Bill is
‘stand-alone’ in the sense that its effect is not achieved by amendment of existing
primary legislation. Schedule 8 contains repeals and revocations of existing
legislation, including in consequence of the replacement of the HFEA and HTA by
RATE. For example, section 15 of the 2004 Act, which set out the general functions
of the HTA, is repealed. Clause 3 of the draft Bill sets out the general functions of
RATE.
Part 2
27.
Part 2 (including Schedules 2 to 5) comprises a range of amendments to the
1990 Act to take account of scientific developments, to reflect changes in society and
to reflect the fact that the HFEA will be replaced by RATE which, as mentioned
above, will also be the regulatory authority for the 2004 Act.
28.
To assist the reader of the Bill, the Department of Health has produced an
illustrative text of the Human Fertilisation and Embryology Act 1990 as amended.
This anticipates the amendments being made by regulations implementing the EU
Tissue Directive and shows the effect of the amendments made by the draft Bill. The
text has no official status.
Part 3
29.
Part 3 deals with legal parenthood in cases involving assisted reproduction.
This Part of the Bill is concerned with determining who are to be the parents of a child
born following assisted reproduction in a variety of circumstances. The 1990 Act
currently provides that where an unmarried couple are ‘treated together’ using
donated sperm, the male partner will be regarded as the father of any child born as a
result. ‘Treated together’ in this context is a somewhat loose concept. Clauses within
Part 3 replace it with a more precise provision that both partners must consent in
writing, before the donated gametes or embryos are transferred to the woman, to the
non-carrying partner being treated as the father or (in the case of a same sex female
partnership) parent of any child born as a result.
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Part 4
30.
Part 4 of the draft Bill contains amendments to the Surrogacy Arrangements
Act 1985, miscellaneous provisions and general provisions about order and
regulation-making powers, powers to make consequential and transitional provisions,
and commencement.

COMMENTARY ON CLAUSES
PART 1: THE REGULATORY AUTHORITY FOR TISSUE AND EMBRYOS
Clause 1: Constitution
31.
This clause sets up RATE and dissolves the HFEA and the HTA. Schedule 1
deals with the constitution of RATE and other related matters.
32.
Schedule 1 to the Bill sets out the details of the composition of RATE and how
it will operate. Paragraph 4 makes provision about the membership of RATE
requiring that the chairman and at least half of the other members must not have a
professional interest in the work of the Authority. Paragraph 7 provides that any
appointment cannot exceed 3 years at a time. The Schedule also provides at
paragraph 5 that certain people, in particular those who have been the subject of a
bankruptcy order or certain criminal convictions, cannot be a member of the
Authority.
33.
Paragraph 13 provides that RATE may regulate its own proceedings and, in
accordance with Paragraph 15, it may delegate its functions to a committee or a
member of the Authority, or to the Authority's staff. Paragraph 16 requires RATE to
set up expert advisory panels, each chaired by a member of the Authority, in the three
areas of its work; (i) reproductive medicine and embryo research (ii) anatomy and
pathology, and (iii) blood and transplantation although RATE may also set up other
expert advisory panels to provide advice on other matters. RATE may also establish
other committees, to deal with other matters such as the Code of Practice, under the
provisions in Paragraph 17.
34.
Paragraph 18 provides that RATE must have a register of members' interests,
which must be published. Paragraph 21 provides the Secretary of State with the
power to make payment from public funds to RATE and Paragraph 22 requires RATE
to account for those funds and other income received. Paragraphs 23 to 30 apply
other provisions to the Authority, such as certain requirements in respect of public
records and freedom of information.
Clause 2: Designation as competent authority
35.
This clause provides that RATE will be the competent authority for the EU
Directives in the following areas: (i) setting standards of quality and safety for the
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collection, testing, processing, storage and distribution of human blood and blood
components; (ii) setting standards of quality and safety for the donation, procurement,
testing, processing, preservation, storage and distribution of human tissue and cells;
(iii) certain technical requirements for the donation, procurement and testing of
human tissues and cells, and (iv) traceability requirements, notification of serious
adverse reactions and events and certain technical requirements for the coding,
processing, preservation, storage and distribution of human tissues and cells.
Clause 3: General functions of Authority
36.
Clause 3 provides that RATE will be responsible for monitoring ‘regulated
activities’ as defined by subsection (2). These include licensing treatment services
involving the use of human embryos outside the body or the use of donated gametes
(sperm or eggs) IVF and DI. They also include licensing the storage of embryos and
gametes; and research involving embryos. These activities were previously within the
remit of the HFEA. RATE will also be responsible for those activities previously
within the remit of the HTA which include licensing the removal, storage, use
(including anatomical examinations and post-mortems) and disposal of human bodies
and certain material obtained from bodies. RATE may undertake inspections of
licensed premises. Regulated activities also include the processing, storage and
distribution of blood and blood products intended to be used for transfusion.
37.
Subsection (1) provides that RATE will also be responsible for advising
Ministers as appropriate; publicising the services it provides to the public; and
providing information and advice to the public and those carrying out regulated
activities.
Clauses 4 and 5: Arrangements for exercise of RATE’s functions by others
38.
These clauses give RATE power to make arrangements with a government
department, a public authority or the holder of a public office for the carrying out any
function of the Authority, although RATE will retain responsibility for the carrying
out of its functions.
39.
Similarly, RATE will have a limited power to contract-out certain of its
functions. The functions that may be contracted out do not include the licensing or
authorisation function, the right of entry and power of search and seizure; or the
power to make subordinate legislation. Functions that may be contracted out may be
restricted by an order made by the Secretary of State.
Clause 6: Disclosure of information where functions of Authority exercised by
others
40.
Clause 6 of the Bill will enable the Authority and those who are exercising
functions of the Authority under an agency arrangement or contract to disclose
information between themselves where this is necessary or expedient for the purpose
of exercising the relevant function.
Clauses 7 and 8: Powers to provide assistance
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41.
RATE may also provide assistance to any other public authority in the UK or
to any authority in any country or territory outside the UK. RATE may charge a fee
for these services.
Clause 9: Annual reports
42.
This clause provides that RATE must prepare an annual report to be submitted
to the Secretary of State, the Welsh Ministers, the Scottish Ministers and the relevant
Northern Ireland department. Each is then required to lay the report before,
respectively, Parliament, the National Assembly for Wales, the Scottish Parliament
and the Northern Ireland Assembly.
Clause 10: Duties in relation to carrying out of functions
43.
This clause requires RATE to carry out its functions effectively, efficiently
and economically and addresses the principles to which it must have regard in doing
so.
Clauses 11 and 12: Transfer of property, rights and liabilities
44.
Clauses 11 and 12 provide that the property, rights and liabilities of the HFEA
and HTA become the property, rights and liabilities of the Authority. The Secretary
of State may also make a scheme to transfer to RATE such property, rights and
liabilities of the Secretary of State as appropriate. This is intended to apply in respect
of any liabilities etc transferred from the MHRA to RATE when the latter becomes
the ‘competent authority’ in respect of blood.

PART 2: AMENDMENTS OF HUMAN FERTILISATION AND
EMBRYOLOGY ACT 1990
Clause 14: Meaning of “embryo” and “gamete”
45.
This clause amends section 1 of the 1990 Act so as to ensure that the Act
applies to all live human embryos regardless of the manner of their creation, and to all
live human gametes i.e. eggs and sperm.
46.
An embryo will continue to be defined under the new section 1(1) in broad
terms as a “live human embryo” but the definition no longer assumes that an embryo
can only be created by fertilisation. This brings the term “embryo” up to date with
technologies that have been developed since the time of enactment of the 1990 Act,
such as cell nuclear replacement, sometimes referred to as therapeutic cloning.
47.
Cell nuclear replacement involves the manipulation of a human egg to
introduce the nuclear material of an existing human cell, thus producing an embryo
genetically identical to the individual from whom the cell was taken. By contrast,
fertilisation occurs by the impregnation of an egg with a sperm, thereby creating an
embryo using the DNA of two individuals, a man and a woman.
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48.
The definition of an “embryo” under the new section 1(1)(a) of the 1990 Act
has been limited to exclude certain types of embryos created by combining together
human and animal gametes, or human embryos altered using animal DNA or animal
cells. Such entities are defined as “inter-species” embryos and are regulated under the
new section 4A in the 1990 Act by clause 17.
49.
The term “gametes” under section 1(4) of the 1990 Act has been amended to
expressly encompass not only mature eggs and sperm, but also immature gametogenic
cells such as primary oocytes, and spermatocytes.
50.
A regulation-making power has been taken to expand the definitions of
“embryo”, “eggs”, “sperm” or “gametes” where this is considered by the Secretary of
State to be necessary or desirable in light of developments in science or medicine (see
new section 1(6)).
Clause 15: Meaning of “nuclear DNA”
51.
This clause inserts a new definition into section 2 of the 1990 Act to clarify
that, while there are scientific differences between the nucleus of a cell and the pronuclei of a very early embryo, they will be treated the same for the purposes of this
Act.
Clause 16: Prohibitions in connection with embryos
52.
Clause 16 amends section 3 of the 1990 Act, which covers prohibitions
connected with embryos.
53.
Section 3(2)(a) of the 1990 Act is also amended to prevent the placing in a
woman of any human embryo other than a “permitted embryo”. A permitted embryo
is defined as an embryo formed by the fertilisation of a permitted egg with a permitted
sperm. Permitted eggs are defined by new section 3ZA as eggs produced or extracted
from the ovaries of a woman and permitted sperm as sperm produced or extracted
from the testes of a man. These eggs and sperm must not have been subject to any
nuclear or mitochondrial alterations and similarly a permitted embryo must not be
subject to such alterations. This clause therefore ensures that other forms of embryos
or gametes including artificial gametes, genetically modified gametes, genetically
modified embryos and embryos created by cloning cannot be placed in a woman.
54.
A regulation-making power has been provided under new section 3ZA(5) of
the 1990 Act to allow the meaning of permitted embryos and permitted eggs to be
extended to include eggs or embryos that have been treated to prevent the
transmission of serious mitochondrial disease. Mitochondria are involved in energy
production and are present in every cell in the body. If a woman’s egg is fertilised the
mitochondria from her egg will become the mitochondria for every cell of the embryo
formed. Therefore, if a woman has medical/genetic problems associated with her
mitochondria, these will be inherited via her eggs. In the future, it may be possible to
create embryos using healthy donated mitochondria.
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55.
This regulation-making power will enable such embryos and eggs to be
implanted in a woman if this technology became available and was proven to be safe.
Further provision is made regarding mitochondrial donation in clause 34 of the Bill,
which inserts new section 35A into the 1990 Act.
Clause 17: Prohibitions in connection with genetic material not of human origin
56.
This clause inserts new section 4A into the 1990 Act to provide that certain
types of embryo, which contain both human and animal DNA, are subject to
regulation under the 1990 Act2. These are defined as “inter-species embryos” and
include:
•

Human-animal hybrid embryos: These are embryos created by the fertilisation
of a human egg by the sperm of an animal, or fertilisation of an animal egg by
a human sperm (section 4A(5)(a)).

•

Cytoplasmic hybrids (Cybrids): These are embryos created by techniques used
in cloning, using human cells and animal eggs. The embryos would be mostly
human except for the presence of animal mitochondria (see the notes on clause
15 for more information on mitochondria) (section 4A(5)(b)).

•

Human transgenic embryos: These are embryos created by the genetic
modification of a human embryo, specifically by the addition of animal DNA
to the nucleus of any cell of the embryo (section 4A(5)(c)).

•

Human-animal chimeras: These are human embryos, altered by the addition of
one or more cells from an animal or animal embryo (section 4A(5)(d)).

•

Embryos created using the DNA from a human gamete or gamete like cell,
where that embryo also contains animal DNA (section 4A(5)(e)).

57.
Section 4A(1) also prevents the placing in a woman of any non-human
gametes or embryo. This is in addition to the restrictions under section 3 of the 1990
Act, as amended by clause 16, on what type of human embryo can be placed in a
woman.
58.
Section 4A(2) prohibits mixing human gametes with the gametes of an animal
and creating, keeping or using an inter-species embryo without a licence.
59.
Section 4A(3) provides that any inter-species embryo created under licence
cannot be kept after:

2

In view of the Science and Technology Committee report published in April 2007, the Government
intend to accept the principle that legislation should provide for the inter-species entities listed in clause
17(2)(b) to (d) of the draft Bill to be created for research purposes (see introduction).
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•
the appearance of the primitive streak (an indicator for the start of a
process by which the cells of the embryo begin to separate into three distinct
cells types which will go on to form different types of tissue in the body);
•
14 days from the day on which the process of creating the inter-species
embryo began; or
•
half the gestation or incubation period for any species contained in the
embryo has elapsed;
whichever occurs earliest.
60.
This Bill prohibits keeping a research embryo, including inter-species
embryos, for more than 14 days in culture. Some inter-species embryos, if kept for a
time period within this 14-day limit, may also fall within the Animal (Scientific
Procedures) Act 1986, for example, a human-mouse hybrid (under this Act, an animal
falls within the Act from half-way through the gestation period and the gestation
period for a mouse is approximately 19 days). Provision in the draft Bill ensures that
no inter-species embryo would be allowed to develop to a stage at which regulation
under the Animal (Scientific Procedures) Act 1986 would begin. This avoids the risk
of dual regulation of some forms of inter-species embryos by the Home Office and the
Authority.
61.
Further provisions about the licensing of activities involving inter-species
embryos are made in paragraphs 2, 5 and 6 of Schedule 2 to the Bill.
Clause 18: Activities that may be licensed
62.
This clause refers to Schedule 2 which contains amendments to Schedule 2 of
the 1990 Act. These amendments relate to licensable activities, specifically embryo
testing and purposes for which research licenses can be granted.
Embryo testing
63.
The 1990 Act as it stands does not specifically mention embryo testing and
currently confers a wide discretion on the HFEA to make licensing decisions on this
issue. The Bill adds paragraphs 1ZA to 1ZC to Schedule 2 of the 1990 Act dealing
with embryo testing (for example preimplantation genetic diagnosis of an hereditary
disease), and practices designed to secure that a resulting child will be of one sex
rather than the other.
64.
The effect of these provisions is that testing of an embryo can only be
authorised for the purposes in new paragraph 1ZA(1)(a) to (e). These purposes
involve invasive procedures such as embryo biopsy, involving removal of a cell or
cells from the embryo for subsequent analysis. For example, sub-paragraph (a) could
authorise testing to establish whether an embryo contained an abnormal number of
chromosomes likely to result in miscarriage. Sub-paragraph (b) could, for example,
authorise testing to establish the presence or absence of a genetic disorder in a case
where there was a particular risk of such an abnormality being present. A particular
risk might be evidenced, for example, by a family history of the disease. Sub-
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paragraph (c) refers to establishing the sex of an embryo where the abnormality
relates to the sex chromosomes – thereby enabling “sex selection” on medical
grounds.
65.
Paragraphs 1ZA(1)(b) and (c) are both subject to the further provisions set out
in sub-paragraphs (2) and (3). Sub-paragraph (2) provides that in order for testing to
be authorised under sub-paragraph (1)(b) or (c) that RATE must be satisfied that there
is a significant risk that a person with the abnormality will have or develop a serious
physical or mental disability, a serious illness or any other serious medical condition.
Sub-paragraph (3) makes further provision explaining how the requirement set out in
paragraph 1(3) of Schedule 2 is to be dealt with by RATE in the case of testing
embryos.
66.
A provision of clause 20 is closely related to the provisions on embryo testing
discussed above. Clause 20(4) amends the 1990 Act to make it a condition of a
treatment licence that, in the circumstances described, embryos that are known to
have an abnormality as described are not to be preferred to embryos not known to
have such an abnormality. The same restriction is also applied to the selection of
persons as gamete or embryo donors. There have been reported cases, outside the UK,
involving the positive selection of deaf donors in order deliberately to result in a deaf
child. The new section 13(8) would prevent this.
Tissue typing
67.
Paragraph 1ZA(1)(d) is concerned with “tissue typing” – establishing whether
the embryo would result in a child whose tissue was compatible with that of an
existing child (the sibling), where the sibling suffers from a life-threatening disease
and could be treated by umbilical cord blood stem cells. Sub-paragraph (4) sets out
factors to which RATE must have regard in deciding whether testing in this type of
case is necessary or desirable for the purpose of paragraph 1(3). This has the effect
that RATE will need to consider whether carrying out “tissue typing” is necessary or
desirable on the merits of each particular case. By contrast, licences for testing under
paragraphs 1ZA(a), (b), or (c) can be considered on a general basis.
Testing in the event of uncertainty
68.
Paragraph 1ZA(1)(e) is intended to ensure that embryos can be tested in order
to resolve any uncertainty that has arisen as to the identity of the persons who
provided the gametes used to create the embryo.
Sex selection
69.
Currently the HFEA does not allow sex selection except for medical reasons.
This position is maintained in the Bill which also does not allow for sex selection
except where there are medical reasons to do so. Paragraph 1ZB deals more generally
with practices of sex selection, and precludes them from being authorised by a licence
other than for sex-linked medical reasons as described above, (subject to paragraphs
1ZA(2) and (3)).
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70.
Paragraph 1ZC provides regulation-making powers to amend new paragraph
1ZA (embryo testing), and to make consequential amendments of the new paragraph
1ZB (sex selection). However, regulations may not authorise sex selection, except on
grounds relating to the health of any resulting child.
71.
Paragraph 4 of Schedule 2 is intended to prevent sex selection in the context of
the provision of non-medical fertility services. A licence cannot authorise the
procurement or distribution of sperm to which any process has been applied which is
designed to result in a child of pre-determined sex.
Research licences
72.
Under paragraph 3 of Schedule 2 to the 1990 Act, a research licence may
authorise the creation, keeping and use of human embryos for the purposes of a
project of research. Paragraph 6 of Schedule 2 to the Bill substitutes new paragraphs
3 and 3A for the existing provision.
Purposes for which embryo research may be undertaken
73.
A research licence may not authorise any activity unless RATE considers it to
be necessary or desirable for one of the specified “research purposes”. The list of
permitted research purposes in the 1990 Act has been extended by the Human
Fertilisation and Embryology (Research Purposes) Regulations (S.I. 2001/188) (“the
2001 Regulations”), which allowed embryos to be created and used for the purposes
of research into stem cell therapies for the treatment of serious disease. New
paragraph 3A brings together all the research purposes currently listed in the 1990 Act
and the 2001 regulations. It also makes three significant changes to the previous
position on licensable research using embryos.
74.
The list of purposes for which research may be licensed has been expanded in
new paragraph 3A(2)(a) to include research which is undertaken for the purpose of
increasing knowledge not only about serious diseases, but also about other serious
medical conditions. This clarifies that licences may be granted for research into
conditions such as neural trauma or other tissue damage, which are arguably not
diseases.
75.
New paragraph 3A(2)(b) provides a similar extension of the existing provision
in allowing for research into the development of treatments for other serious medical
conditions, as well as for serious disease. Embryonic stem cells have the potential to
develop into any type of cell found in the body. Future research may lead to an
understanding of how to change stem cells into particular tissues. This knowledge
would have the potential to create treatments to regenerate or repair different types of
tissue damage caused by disease or trauma.
76.
Developing an understanding of medical conditions is important in developing
treatments for them. Equally important, yet not specific to any condition or treatment,
is an understanding of the cells of the body, or of any cells developed for use as cellbased therapies. Such fundamental research provides a platform of knowledge upon
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which diseases can be better understood and allows cell-based therapies to be better
developed and utilised.
77.
New paragraph 3A(1)(b) also extends the existing provision, giving RATE
power to issue licences for research which will provide knowledge which, in the view
of the Authority, might be applied for the purpose of increasing knowledge about
serious disease or other serious medical conditions, or developing treatments for them.
RATE will therefore be able to licence research into the underlying principles of cell
biology which requires the use of embryos, where such research is dedicated to the
understanding or treatment of serious diseases and medical conditions.
78.
The 2001 Regulations have been superseded by the new provision described
above and are therefore revoked by Part 2 of Schedule 8 to the Bill.
Genetic modification of cells
79.
Currently, paragraph 3(4) of the 1990 Act prohibits alteration of the genetic
structure of the cell of an embryo, except in such circumstances as may be specified in
regulations. No such regulations have, in fact been made. This prohibition is not
included in the re-enacted paragraph 3, so research which involves the genetic
modification of embryos may now be authorised under a research licence.
Inter-species embryos
80.
Paragraph 3 (2) is inserted into Schedule 2 to the 1990 Act to continue to
allow the mixing of sperm with the egg of a hamster, or other animal specified in
directions, for the purposes of research into testing the normality or fertility of sperm.
Any resulting entity must be destroyed as soon as the research is complete and no
later than when it has reached the two-cell stage.
81.
A new paragraph 3(3) is inserted into Schedule 2 to the 1990 Act to provide a
regulation-making power to enable licences to be granted to create, keep and use
inter-species embryos and to mix human and animal gametes (beyond what is allowed
under paragraph 3(2) above) for the purpose of a project of research as set out in the
licence.
82.
New paragraph 3(4) is inserted into Schedule 2 to the 1990 Act to provide that
no research licence is to be granted unless the proposed use of inter-species embryos
is necessary for the purposes of the research.
83.
New paragraphs 3(5), (6) and (7) of Schedule 2 to the 1990 Act deal with time
limits and conditions applying to research licences and will also apply to any licence
in connection with an inter-species embryo which is granted pursuant to regulations
under paragraph 3(3).
Storage licences for inter-species embryos
84.
Under paragraph 2 of Schedule 2 to the 1990 Act a storage licence may
authorise the storage of gametes or embryos, or both. Paragraph 5 of Schedule 2 to the

102

These notes refer to the Human Tissue and Embryos Bill
as published in draft

Bill inserts new sub-paragraph (1A) into paragraph 2 of Schedule 2 to the 1990 Act.
Sub-paragraph (1A) provides a regulation-making power which enables a storage
licence to authorise the storage of inter-species embryos. Any such licence would be
subject to the same conditions and time limits under paragraph 2(2) and (3) of
Schedule 2 to the 1990 Act as licences to store embryos and gametes.
Clause 19: Consent provisions and non-medical fertility services
85.
This clause applies the provisions of Schedule 3 to the 1990 Act (consent to
use and storage of gametes or embryos) to non-medical fertility services.
86.
Non-medical fertility services (see paragraph 8) will be brought within the
HFEA’s regulatory remit in 2007 as a result of the implementation of the Directive.
This will be achieved by regulations (made under section 2(2) of the European
Communities Act 1972) which will amend the 1990 Act. Responsibility for licensing
will pass to RATE under the Bill.
87.
Neither the remit of the Directive or the powers under which it is to be
implemented allow for the provisions in Schedule 3 to the 1990 Act about consent to
the use and storage of gametes and embryos to be applied in the case of persons
providing gametes for the purpose of the provision of non-medical fertility services.
This clause amends section 12 of the 1990 Act to rectify that situation.
Clause 20: Consent to use and storage of gametes and embryos
88.
Clause 20 introduces Schedule 3 to the Bill which amends Schedule 3 to the
1990 Act.
89.
Schedule 3 to the 1990 Act contains provision relating to consents to use
gametes and embryos. Schedule 3 of the Bill has amended this Schedule to the 1990
Act which requires consent to the storage and use of gametes and embryos to be given
in writing. This requirement is retained but the amendments made by the Bill will add
a further requirement that it must be signed by the person giving the consent,
something that is already standard practice in licensed establishments. However, in
some cases, obtaining consent in writing may not be possible. In some cases,
however, it will not be possible for a person to sign the written consent; in other cases
it will not be possible for a person to give consent at all. This Schedule makes
provision for persons who are unable to sign a written consent. It also makes
provision for gametes to be stored where the gamete provider cannot give consent
because of a lack of mental capacity or, in the case of a child, a lack of competence to
consent.
90.
The consent provided must specify the purposes which any gametes or
embryos are to be used. In addition to the previous purposes for which a person could
specify, concerning their use in treatment or research, a person may through an
amendment made by Schedule 3 to the Bill also specify that their embryos can be
used in the training of embryologists.
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Physical incapacity
91.
Existing provisions require a person to give consent in writing. New paragraph
1(2) of Schedule 3 to the 1990 Act will allow a physically incapacitated person, who
is unable to write, to direct another to sign on their behalf, in the presence of a
witness. People who have suffered an injury resulting in quadriplegia or another
similar condition, although competent to give consent to the storage and use of their
gametes in fertility treatment, lack the physical ability to sign the consent form. This
option is likely to be needed by a male quadriplegic, who provides sperm by electroejaculation for the artificial insemination of his partner. He will be able to give an
effective consent to the use of his sperm in the provision of treatment services to his
partner.
Variation and withdrawal of consent
92.
Existing provisions require that the person withdrawing their earlier consent to
the storage and/or use of gametes or embryos gives notice of this to the establishment
holding the gametes/embryos. New paragraph 1(1) of Schedule 3 will specify that this
notice must be in writing and signed by the person withdrawing consent. This is
already common practice. Once the notice of withdrawal is received by the
establishment storing or keeping gametes, the gametes will be allowed to perish.
93.
In the case of embryos, where only one of the persons who provided gametes
that created the embryos withdraws their consent, a separate procedure will apply (see
new paragraph 4A). On the day on which the written notice of withdrawal of consent
is received by the establishment storing the embryos, the statutory storage period will
cease to apply and a new one year storage period will take effect. The establishment
will then notify the second gamete provider, as soon as possible, of the withdrawal of
the first gamete provider’s consent.
94.
This provision will allow the embryos to remain lawfully stored while the
parties, if they wish, attempt to reach a private resolution on the future of the
embryos. If the second gamete provider does not agree to the embryos being removed
from storage or simply does not respond to the notification, the embryos will remain
in storage until the one year period expires.
Cases where consent not required for storage
95.
Patients about to undergo chemotherapy or radiotherapy, such as in the
treatment of cancer, can be rendered infertile by such treatment. If time allows, they
would be able to preserve their fertility by placing their gametes in storage before
treatment commenced. Similarly, people who suffer a serious physical injury, the
treatment of which could again render them infertile, would also be able to preserve
their fertility by this means. Under existing provisions storage is not permitted unless
the gamete provider gives consent to storage in writing. However, in some cases, the
patient might not be competent to give consent to storage. In the case of childhood
cancer, a child may simply be too young to be considered competent to give consent
to storage of their gametes. In another example, a severe injury may have rendered an
adult unable, perhaps because of a coma, to give consent or direct another person to
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do so on his or her behalf. New paragraphs 9 and 10 of Schedule 3 will allow the
storage, without written consent, providing a clinician certifies that the conditions set
out in those paragraphs have been met.
96.
The gametes cannot be used for any purpose until the gamete provider
him/herself gains competency and is able to give consent to use.
Creation of inter-species embryo and subsequent use of embryo
97.
Paragraph 10 of Schedule 3 to the Bill inserts paragraph 13 into Schedule 3 to
the 1990 Act. Paragraph 13 provides that if regulations are made allowing a research
licence to be granted to create, keep or use an inter-species embryo or to mix human
and animal gametes then a person’s gametes cannot be used for the purposes of those
activities unless they have given effective consent. A regulation-making power is
provided to set out conditions that must be complied with in order for there to be
effective consent. The requirement for an effective consent under the new paragraph
13 of Schedule 3 to the 1990 Act does not apply to sperm mixed with hamster eggs
(or other animal specified in directions) for the purposes of determining sperm
fertility or normality under new paragraph 3(2) of Schedule 2 to the 1990 Act.
98.
New paragraph 13 also provides that an inter-species embryo cannot be used
for the purposes of a project of research unless there is effective consent by the
persons who provided the gametes used to create that embryo to its use for that
purpose. New paragraph 14 of Schedule 3 provides that such an embryo cannot be
stored without the consent of those persons.
Clause 21: Conditions of licence for treatment
99.
This clause amends section 13 of the 1990 Act which relates to conditions of
licences for treatment.
“Welfare of the child”
100. Currently, the section 13(5) of the 1990 Act requires that:
“[a] woman shall not be provided with any treatment services unless account has been taken of the
welfare of any child who may be born as a result of the treatment (including the need of that child for a
father), and of any other child who may be affected by the birth.”

101. The HFEA is required by section 25(2) of the 1990 Act to provide guidance on
this duty, and does so in its Code of Practice to licence holders. The relevant
guidance3 currently states:
“[w]here the child will have no legal father the treatment centre is expected to assess the prospective
mother’s ability to meet the child’s/ children’s needs and the ability of other persons within the family
or social circle willing to share responsibility for those needs.”

3

HFEA Code of Practice, 6th Edition, paragraph 3.14.
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102. Subsection (2)(b) of the Bill removes the reference to a child’s need for a
father from the licence condition to be imposed under section 13(5) of the 1990 Act
and the guidance to be given about that condition under section 25(2). Section 13(5)
is otherwise unchanged by the Bill and consideration of the welfare of a child who
may be born as a result of treatment (and any other child who may be affected) will
therefore remain a duty imposed on treatment licence holders and a matter on which
the Authority must provide guidance.
Welfare of the child where basic partner treatment services are provided
103. Subsection (2)(a) applies the requirement to take account of the welfare of the
child in the same way that the requirement applies to other treatment services covered
by the 1990 Act.
104. Basic partner treatment services are treatment services that are provided for a
woman and a man together, without using the gametes of any other person, gametes
that have been stored, or embryos created outside the woman’s body. That is,
artificial insemination using sperm that has been processed but not been donated or
frozen. These services will be brought within the HFEA’s regulatory remit in 2007 as
a result of the transposition of the EU Tissue Directive into the 1990 Act. This will be
achieved by regulations (made under section 2(2) of the European Communities Act
1972) which will amend the 1990 Act. Regulation will pass to RATE on enactment
of the Bill.
105. The power under which regulations implementing the EU Tissue Directive are
to be made (section 2(2) of the European Communities Act 1972) was not regarded as
giving power to apply the welfare of the child provisions in section 13(5) of the 1990
Act to the provision of “basic partner treatment services” as defined in the 1990 Act
as amended by the regulations. Clause 20(2)(a) amends section 13(5) so that it does
apply to the provision of basic partner treatment services.
106. Subsection (6) makes transitional arrangements so that licences which are in
force at the date of commencement of the Bill’s provisions will have effect as if they
include the condition relating to consideration of welfare, as amended by the Bill.
Requirement to offer counselling
107. Subsection 3 and Schedule 4 extend the existing requirements under the 1990
Act as to the provision of counselling by fertility clinics. Currently, it is a
requirement of all licences for treatment issued by the HFEA that a woman may not
be provided with any treatment services involving donated gametes or embryos, or the
use of an embryo which has been created in vitro, unless she and any man with whom
she is being treated have been provided with relevant information and offered
counselling (section 13(6) of the 1990 Act). The new provision will extend this
requirement to same sex couples. In addition, it will ensure that, before proceeding
with embryo transfer or donor insemination, clinics are required to offer counselling
to couples who have given notice that they consent to the intended mother’s partner
being treated as the parent of a child who is conceived using donor sperm. Where
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such notices have been given, but one of the partners subsequently withdraws their
consent, clinics will be required to notify the other partner of this.
108. This subsection recognises that it is not only heterosexual couples that have
assisted reproduction treatment. The current section 13(6) of the 1990 Act refers to a
suitable opportunity to receive counselling to be provided to the woman being treated
and to any man with whom she is being treated. This subsection replaces it with a new
section 13(6) that refers instead to counselling being provided to the woman being
treated and her partner (if any).
109. Subsection 3 also reflects the provision in clauses 42 and 49 of the Bill that
introduces new concepts of “agreed fatherhood conditions” and “agreed female
parenthood conditions”.
110. The substituted section 13(6) is introduced to require that two women
receiving treatment together must, as with a man and women or a single woman, be
given a suitable opportunity to receive counselling before treatment is provided. The
new section 13(6A) requires a suitable offer of counselling to be provided before two
people being treated together consent to the parenthood of any child that may be born
as a result of that treatment, consent for which can be provided (or withdrawn) after
treatment begins up to the moment the embryo or sperm is transferred to the woman.
111. The new section 13(6C) and (6D) inserted by subsection (3) provide that
where either partner withdraws consent to agreed parenthood the person responsible
for the clinic must notify the other partner. This includes where the woman being
treated withdraws her consent for the other partner to be the parent of any resulting
child. Where the partner of the woman receiving treatment withdraws their consent,
the person responsible shall not place any embryo, sperm or eggs in the woman until
she has been notified of it.
112. Schedule 4 to the Bill inserts a new Schedule 3ZA into the 1990 Act. Part 1
specifies treatment involving the use of donated gametes or embryos and the use of
embryos created in vitro as the kinds of treatment in relation to which clinics must
offer counselling in accordance with licence conditions imposed under section 13(6).
Part 2 defines the events after which counselling must be offered in accordance with
licence conditions imposed under section 13(6A) - that is, the giving of notices of
consent as to parenthood. The concept of two people (who are unmarried and are not
civil partners) signing a parenthood agreement where donated embryos or gametes are
used replaces the less certain 'treated together' provision in the 1990 Act.
Clause 22: Conditions of storage licences
113. This clause retains the statutory conditions that are attached to storage licences
but amends the maximum statutory storage limit for embryos to bring it into line with
the ten year limit applicable to the storage of gametes.
114.

Couples that have embryos in storage may, over a period of years, reach the
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decision not to continue with their own treatment but may wish to ensure that their
spare embryos do not go to waste. Currently, once the statutory five-year storage
period has expired, the 1996 Human Fertilisation and Embryology (Statutory Storage
Periods for Embryos) Regulations allow embryos to be kept in storage, for an
additional five years, only if the couple are still considered to be infertile and the
embryos are to be kept solely for their own treatment. Removing both the five year
break point and the restriction on storage for own use will allow couples to opt for a
full ten year storage period at outset and give them the opportunity, if they no longer
wish to use the embryos themselves, to donate them for the treatment of others or for
research. Couples will be able to take up this option at any point during the ten year
period.
Clause 23: Conditions of licences relating to inter-species embryos etc.
115. As explained above, paragraphs 5 and 6 of Schedule 2 to the Bill provide a
regulation-making power to enable research or storage licences to be granted in
relation to inter-species embryos.
116. Clause 23 inserts new section 15ZA into the 1990 Act. Section 15ZA provides
a regulation-making power so that if research or storage licences are granted in
relation to inter-species embryos these can be made subject to specified conditions, as
set out in regulations. The regulations can exclude or modify any of the conditions for
licences set out in sections 12, 14 and 15 of the 1990 Act. However section 12(1)(c)
of the 1990 Act cannot be excluded to ensure that the provisions of Schedule 3
relating to consent will apply to any licences relating to inter-species embryos.
117. Further provision is made in paragraph 10 of Schedule 3 to the Bill regarding
consent in relation to inter-species embryos.

Clause 24: Grant of licences
118. This clause brings the provisions in the 1990 Act into line with the provisions
in the 2004 Act in relation to the grant of licences. It removes from section 16 of the
1990 Act the requirement for the application to be in a particular form and for an
initial and an additional fee to be paid. Fees will be set in accordance with a scheme
made by RATE under new provisions at section 35B of the 1990 Act set out at clause
34.
Clause 25: Repeal of definition of ‘nominal licensee’
119. This clause repeals the definition of ‘nominal licensee’ from the 1990 Act. The
defined term “nominal licensee” is no longer to be used in the 1990 Act. It was
thought that the term did not adequately reflect the responsibilities of the licence
holder who holds a licence under which a different person is designated as the person
responsible. The Bill provides at new section 18(1)(b) for example, that where a
person holds a licence other than the ‘person responsible’ then that person will be
called the ‘licence holder’.
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Clause 26: Revocation and variation of licences
120. Clause 26 provides that RATE may revoke any licence or may vary a licence
either on application by the licence holder, or the person responsible, or of its own
volition. The power to vary a licence does not include the power to vary the
mandatory conditions imposed by the 1990 Act on every licence.
Clause 27: Procedure for refusal, variation or revocation of licence
121. Clause 27 makes a number of small amendments to the procedures in the 1990
Act for notifying licensing decisions to interested parties. RATE will provide the
applicant with notice of its proposed decision. The reasons for the decision must also
be given. Once a person has been given notice they will then have the right to require
RATE to reconsider the decision and make representations to an appeal committee set
up by RATE for this purpose.
Clause 28: Reconsideration and appeals
122. Clause 28 substitutes in the 1990 Act new provisions relating to the right to
reconsideration of licensing decisions, the establishment of appeals committees and
the procedure to be followed on reconsideration. The new provisions largely follow
the corresponding provisions in the 2004 Act.
123. RATE must maintain one or more appeals committees composed of not less
than 5 (with a quorum of 3) members of the Authority. The appeals committee will
be responsible for reconsideration of the Authority’s decisions.
124. Where a request for reconsideration has been made, the clause sets out the
procedure for reconsideration of licensing decisions, which will be by way of a fresh
decision. This includes the right of the appellant to appear before the appeals
committee and for reasons to be given where the decision being appealed against is
upheld. Subsection (5) provides that RATE may by regulations make further
provision about the procedure to be followed. The clause provides that a further
appeal may be made by the appellant to the High Court, but only on a point of law.
Clause 29: Power to suspend licence
125. This clause substitutes section 22 of the 1990 Act with a new section 22 giving
RATE power to suspend a licence. The new provision largely follows the
corresponding provision in the 2004 Act. RATE may, where it has reasonable
grounds to suspect that there are grounds for revoking a licence, suspend the licence
for a period not exceeding three months and may continue suspension by giving
further notice. In such cases the suspension can only last for a maximum of three
months at a time and the decision to suspend, which must be supported by reasonable
grounds to suspect that there are grounds to revoke the licence, may be challenged in
the usual way in the courts, most usually by judicial review.
Clause 32: Register of information
126. Section 31 of the 1990 Act requires the HFEA to keep a register of
information obtained by it which relates to the provision of treatment services to any
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identifiable individual, or the keeping or use of any gametes of any identifiable
individual or an embryo taken from an identifiable woman. It also requires the HFEA
to keep a register of information obtained by it about people born as a result of
treatment services.
127. Section 31 also makes provision for people conceived as a result of donated
gametes since the 1990 Act came into effect to require the HFEA to provide them
with certain information.
128. Donor-conceived people are able to find out whether they would be related,
but for the provisions of the Act which determine parenthood in relation to people
born as a result of certain treatment services (sections 27 to 29 of the Act), to the
person they intend to marry and at age 18 they are able to find out whether the register
shows that they were or may have been conceived using donor gametes. If so they are
able to obtain such information which is held on the register as is specified in
regulations made under section 31(4).
129. The Human Fertilisation and Embryology Authority (Disclosure of Donor
Information) Regulations 2004 (2004/1511) specify the information which RATE
must provide if a request is made by a donor-conceived person. Where information
was provided by a donor to a person to whom a licence applied (i.e. the ‘person
responsible’ in a fertility centre) before 1 April 2005, specified non-identifying
information must be provided to the donor conceived person. Where identifying
information was provided by a donor after 31 March 2005 then specified identifying
and non-identifying information must be provided.
130. Donors who made their donation before 31 March 2005 but after the 1990 Act
came into force can opt to re-register as identifiable, and information would also be
released about them if a request was made by a person conceived from their donation.
131. Those who ask for information from the register must be given an opportunity
to receive counselling.
132. Section 31 of the Act is to be amended by the regulations implementing the
EU Tissue Directive so that it is not necessary for the HFEA to record information
about the provision of basic partner treatment services to one or more identifiable
individuals or about the use of gametes from any identifiable individual for basic
partner treatment services. The HFEA is therefore required to record the other
information referred to in paragraph 129 above and information about the
procurement or distribution of sperm in the course of providing non-medical fertility
services to any identifiable individual, other than where the sperm has been provided
by one of the people receiving the services and it has not been stored. It is also
required to record information which it obtains about any identifiable individual who
is born as a result of non-medical fertility services (other than where unstored partner
sperm was used).
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133. Clause 32 of the Bill replaces section 31 (as amended) with new sections 31 to
31ZF.
134. New section 31 re-enacts the parts of the amended section 31 which deal with
the register so that the new regulatory authority (RATE) must continue to keep a
register of the information referred to above which has been collected by the HFEA
and must also record such information which it obtains after the Bill comes into
effect.
135. New section 31ZA re-enacts the existing provisions of section 31 of the 1990
Act which enable a donor conceived person (“the applicant”) to obtain information
about their donor and about whether they are related to a person who they intend to
marry. Subsections (2)(b) and (5) also enable the applicant to find out whether they
are related to a person with whom they propose to enter a civil partnership.
136. In subsection (2)(c) there is a further new provision, that a donor-conceived
person is entitled to information, at age 18, and on request, about the number, sex and
year of birth of their donor-conceived half siblings who were conceived using
gametes of the same donor but are not the donor’s legal children (see paragraph 143).
137. RATE has a discretion not to comply with a request for information about the
genetic half-siblings if it considers that special circumstances exist which make it
more likely that the applicant would be able to identify the donor (in a case where the
applicant does not have a right to obtain information about the donor’s identity) or
any such genetic half-sibling.
138. New section 31ZB gives RATE the power to inform a donor of the fact that a
donor-conceived person has requested identifying information about him. This may
happen from 2023 onwards, in relation to donors who donated identifiably from April
2005. It would also apply at an earlier date, if someone donating before April 2005
elected to re-register as identifiable, and a person conceived from their donation
requested identifying information from RATE. In practice, RATE would try to
forewarn the donor before the information is given to the donor-conceived applicant.
RATE may not be able to do this in all cases, for example if the donor has moved and
has not updated his address, and is not traceable by RATE. RATE may not disclose
identifying information about the donor-conceived person to the donor.
139. New section 31ZC enables donors (including past donors) to be provided with
information on request about the number, sex and year of birth of children born as a
result of their donations. They may ask the clinic where they donated (i.e. ask the
‘person responsible’ at the clinic, who is the person under whose supervision licensed
activities are carried out) or the regulatory authority (if the clinic has closed or the
clinic is not able to, or fails to, provide the information). The information can be
withheld from the donor if, unusually, it would identify a child born as a result of their
donation.
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140. New Section 31ZD enables donor conceived people to request and obtain
identifying information about their genetic half-siblings who were conceived using
gametes from the same donor, where neither is the donor’s legal offspring. The half
sibling whose information is being released must consent to the disclosure and both
siblings must have had a suitable opportunity to receive counselling. There is also a
proviso that the disclosure would not lead to the identification of an anonymous donor
without the donor’s consent unless regulations provide his or her identity may be
disclosed.
141. New section 31ZE introduces a power for RATE to set-up, or keep, a
voluntary contact register of people who would like to receive information about any
person to whom they are genetically related as a consequence of the provision to any
person of assisted conception treatment services in the United Kingdom involving
donors before the HFEA’s register began on 1 August 1991. RATE may also fund
another person or body to set-up and keep a voluntary register on such terms and
conditions as RATE considers appropriate.
142. The provider of the voluntary register may charge a fee to people wishing to
join it. They may arrange for DNA samples of people who join to be analysed, with
their consent, and matched with those of others on the register, and make
arrangements for information to be disclosed between people who are genetically
related.
143. Such a voluntary contact register, UK DonorLink, has been run as a national
pilot project since 2004 by After Adoption Yorkshire, a voluntary organisation. After
Adoption Yorkshire are funded to carry out the project by the Department of Health
under the provisions of Section 64 of the Health Services and Public Health Act 1968
which empowers the Department to fund voluntary bodies. The links between the
donor-conceived people, their half siblings and donors are made through DNA testing.
At mid-2007 there are approximately 150-200 registrants with UK DonorLink, of
whom about one third are donors. Currently there is no power for either HFEA or
RATE to run or fund this voluntary register instead of the Department of Health, but
new section 31ZF would provide that power for RATE. There is currently a charge to
participants, and new section 31ZF allows this to continue.
Clause 33: Restriction on disclosure of information
144. This clause retains the prohibition on the disclosure of the information referred
to in section 31(2) of the 1990 Act, which was contained in section 33 of the 1990
Act, as amended by the regulations implementing the EU Tissue Directive. The
structure of the provision is amended however. Such information which has been
obtained by any person as an employee of RATE, or of the HFEA, a person to whom
a licence applies, including those covered by third party agreements, those to whom
directions from RATE have been given, and authorised people who are carrying out
functions which have been contracted out to them by RATE, cannot be disclosed
except to the categories of person or in the circumstances specified in new section
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33A(1).
145. The exceptions to the prohibitions on disclosure include those under section 33
of the 1990, as amended by the regulations. However additional exceptions have been
included to permit disclosure with the consent of the person to whom the information
relates more widely than under the 1990 Act and in more circumstances, to permit
disclosure to other persons or bodies discharging a regulatory function and to permit
disclosure to authorised people who are performing functions contracted out to them
by RATE. There are also new provisions, in section 33C, about disclosure for
medical research purposes. Apart from disclosure for medical research purposes, the
common law of confidentiality and the Data Protection Act 1998 continue to apply
where an exception lifts the prohibition.
146. New section 33C enables the Secretary of State to make provision, in
regulations, requiring or regulating the disclosure of identifying information for
medical research purposes, where she considers it necessary or expedient, in the
interests of improving patient care or the public interest. The regulations may make
provision for disclosure to be lawful despite any duty of confidentiality owed in
relation to the information.
147. Before making the regulations, the Secretary of State must consult, to the
extent that she considers appropriate, such bodies or persons who appear to represent
the interest of those who are likely to be affected by the regulations.
148. The regulations may make provision for a body to be established which will
have the function of considering whether disclosure should be authorised, should the
Secretary of State consider this to be the appropriate way forward.
Clause 34: Mitochondrial donation
149. Clause 16 of the Bill inserts new section 3ZA(5) into the 1990 Act to provide a
regulation-making power to enable eggs and/ or embryos with altered mitochondrial
DNA to be classified as “permitted” eggs or embryos, and thus to be implanted in a
woman.
150. This clause which inserts new section 35A in the 1990 Act, is needed because
of the power in new section 3ZA(5) of that Act to allow embryos of eggs to be placed
in a woman where they have been subjected to a process designed to prevent the
transmission of serious mitochondrial disease (see clause 16). The other provisions of
the Act assume that only one woman’s egg is used to produce a child. Section 35A
provides a further regulation-making power which could be used to amend the
provisions referred to in subsection (2) in relation to cases involving mitochondrial
donation. The provisions referred to relate to the following sections which can be
modified in relation to cases where permitted eggs and/ or embryos have been created
from material provided from two women:
•

the registration of donor information (section 31),
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•
•
•
•
•
•

the ability of donor-conceived individuals to request information about their
genetic parentage (new section 31ZA inserted by clause 32),
the power to inform a donor that information has been requested (new section
31ZB inserted by clause 32),
the provision of information to donors about donor-conceived children
resulting from donation (new section 31ZC inserted by clause 32),
the provision of information about donor-conceived genetic siblings (new
section 31ZD inserted by clause 32),
consent requirements to use of gametes and embryos (Schedule 3).
provision of parental orders to gamete donors (clause 60 of the draft Bill).

Clause 35: Fees under the 1990 Act
151. This clause sets out the circumstances where RATE may charge a fee under
the 1990 Act. Fees are to be determined by RATE with the scheme being subject to
the approval of the Secretary of State and the Treasury. Different fees may be fixed
for different circumstances and in fixing the fee, RATE must have regard to the costs
incurred in exercising its functions under the 1990 Act under Part 1 of the Bill.
152. RATE is given a new power providing scope for it to charge fees to recoup the
cost of meeting various statutory requests from donor-conceived people for
information about their genetic relatives. In these cases the amount of the fee can
only reflect the cost of dealing with applications under the provision concerned.
Clause 36: Powers of inspection, entry, search and seizure
153. This clause gives effect to Schedule 5 of this Bill. This inserts into the 1990
Act a new Schedule 3ZB which is largely based on the corresponding provision in
Schedule 5 to the 2004 Act. Schedule 3ZB provides a power for persons authorised
by RATE to inspect certain records, enter, search and inspect premises and seize
things on the premises in connection with the Authority’s regulatory functions. The
clause also provides that it is not unlawful for a member or employee of RATE to be
in possession of embryos, gametes or inter-species embryos in the course of their
employment.
Clause 37: Penalties for offences under 1990
154. Clause 37 relates to offences and penalties described in the 1990 Act, as
extended by the Bill and the requirement for consent of the Director of Public
Prosecutions remain unchanged.

PART 3: PARENTHOOD IN CASES INVOLVING ASSISTED
REPRODUCTION
Clause 39: Meaning of “mother”
155. Clause 39 re-enacts section 27 of the 1990 Act. It will remain the case that the
woman who carries a child following assisted reproduction anywhere in the world is
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the child’s mother, unless the child is subsequently adopted or parenthood is
transferred through a parental order (fast track adoption).
Clauses 42 and 43: Meaning of “father” and fatherhood conditions
156. There is also no change, in the provision made by clause 42, to the existing
position in relation to a child conceived as result of treatment with donor sperm by a
married woman. Her husband will be treated as the child’s father, unless it is shown
that he did not consent to his wife’s treatment. This provision (and others which
operate to determine legal parenthood) is subject to the common law presumption that
a child is the legitimate child of a married couple, as to which see the note on clause
43(2) to (4), below. The provisions of the 1990 Act which enable an unmarried man to
be the father of a donor-conceived child if he is ‘treated together’ with the mother in a
licensed clinic are replaced by clauses 42 and 43. The new provisions require the
couple to be treated in a UK licensed clinic, as before, to ensure there is clear
evidence of the parents’ intentions about fatherhood. However, for the man to be the
father, the couple must each give notice of consent to him being treated as the father.
Neither of them must have given notice withdrawing that consent and the woman to
be treated must not have given notice of consent to another man or woman being
treated as the child’s parent at the time of the transfer of the sperm or embryo which
results in conception. The notices of consent do not necessarily have to be drawn up
in the clinic, but they must be provided to the “person responsible” at the clinic. This
is the person under whose supervision licensed activities are carried out. If, for
example, a woman were to give notice of consent to several people being the father of
a child, and there are corresponding notices give by the other persons, the latest set
provided to the clinic would apply.
157. After the transfer of the gametes or embryo, neither the man nor the woman
can withdraw their consent to the man being treated as the child’s father unless the
woman does not conceive and a new cycle of treatment has to begin. Changes to the
conditions which must be included in all treatment licences, which are made by clause
20(3), will require that, if the man withdraws his consent at an earlier stage, the
woman must be told before the treatment proceeds. She will therefore have the
opportunity to decide whether she wishes to go ahead in these circumstances. If the
woman withdraws her agreement to the man being the father, he must be told as soon
as possible but he would not, through these provisions, be able to stop her going ahead
if she wished to do so. These provisions about notices of consent to fatherhood are
intended to apply to couples and notices may not validly be given by two people who
are within the prohibited degrees of relationship. This is defined in clause 64(2) to
include parents and children, siblings and uncles / aunts and their nephews / nieces.
Close relatives of this kind may not jointly be treated as a child’s parents.
158. The Bill will maintain the situation that if an unmarried couple carry out self
insemination with donor sperm at home or elsewhere, not as part of licensed
treatment, the male partner would not be the legal parent. He would have to take steps
to acquire formal parental responsibility, for example by adopting the child. A partner
cannot become a parent where sperm is provided under a licence under paragraph 1A
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of Schedule 2 to the 1990 Act (non-medical fertility services).
Clause 44: Further provisions relating to sections 40 and 41
159. Clause 44(1) clarifies that where a person is treated as a child’s father under
the preceding clauses, no other person is to be treated as the father. A sperm donor,
for example, would not have this status. Clause 44(2) to (4) provides that clauses 42
and 43 do not affect the common law presumption that a child is the legitimate child
of the parties to a marriage. If, for example, a woman marries between the conception
of the donor-conceived child and its birth, it will be presumed that her new husband is
the father of the child, even if the agreed fatherhood conditions were satisfied in
relation to a different man at the time when the gametes or embryo were transferred.
This presumption may, however, be rebutted by evidence (for example a DNA test)
showing that the husband is not in fact the child’s father. In that case, the provisions
of clause 42 would apply and the man in respect of whom the agreed fatherhood
conditions were satisfied would be the child’s father. There is no parallel
presumption at common law for people who enter a civil partnership. So the
provisions which would otherwise apply to determine parenthood will not be affected
by the mother entering into a civil partnership after the transfer of an embryo or
gametes.
Clause 45: Use of sperm, or transfer of embryo, after death of man providing
sperm
160. Clauses 45 and 46 replace provisions inserted into the 1990 Act by the Human
Fertilisation and Embryology (Deceased Fathers) Act 2003. Clause 45 applies in the
case where a man’s sperm, or an embryo created with his sperm, is used after his
death. The man may, in these circumstances, be treated as the child’s father for the
purposes of birth registration only, if various conditions are met. The man must have
consented to the use of the sperm or embryo after his death and to being treated as the
child’s father for the purposes of birth registration. The woman must elect that he
should be treated in this way within 42 days of the child’s birth. This provision
applies whether the embryo or gametes were transferred to the woman in the UK or
elsewhere.
Clause 46: Embryo transferred after death of husband etc who did not provide
sperm
161. Clause 46 makes similar provision for the case where donated sperm has been
used. If the woman was married at the time of creation of an embryo using donor
sperm and her husband dies before transfer of the embryo to her, she may elect that he
should be treated as the child’s father for the purposes of birth registration, subject to
the consents described above. If the woman and man were not married at the time of
creation of the embryo, there are additional requirements in that the agreed fatherhood
conditions must have been met at the date of death and the embryo must have been
created in the course of licensed treatment services in the UK.
Clause 47: Persons not to be treated as father
162. This clause clarifies who is not the father of a child, for example a man who
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donates sperm for the treatment of another couple, or a man who has not consented to
his sperm being used after his death.
Clause 48: Cases in which woman to be other parent
163. Clause 48 is new and brings the provision for female civil partners into line
with that which applies to married couples. Where a female civil partner gives birth to
a child conceived as a result of donor insemination (anywhere in the world), she is the
mother of the child and her civil partner will automatically be the other parent, unless
she did not consent to the mother’s treatment. The terminology is different, but
otherwise the legal provisions are the same as for married couples.
Clauses 49 and 50: Female same sex couples who are not civil partners
164. Where one of the women has a child as a result of donor insemination in a UK
licensed clinic and the couple have in place, at the time of the transfer of the sperm or
embryo which results in conception, current notices of consent to the other woman
being treated as a parent, then she will be a legal parent. This will reflect the
provisions for an unmarried heterosexual couple who have a child. The same
provisions about withdrawing consent and providing information to the other party
will apply. Like the provision for unmarried couples, these provisions will apply to
couples, not two sisters or other categories of female relationships in families.
Clause 52: Embryo transferred after death of civil partner or intended female
parent
165. This clause makes provision about registration of a deceased same sex partner
as a child’s parent in the register of births in certain circumstances. The provision for
civil partners is comparable to that under clause 45 for married couples using donor
sperm. The provision for other same sex couples is comparable to that for unmarried
couples using donor sperm.
Clause 53: Woman not to be other parent merely because of egg donation
166. Clause 53 makes clear that a woman will only be treated as the parent of a
child whom she has not carried if the provisions relating to parenthood of the
mother’s partner apply, or she has adopted the child. Being an egg donor will not
therefore make a woman the parent of a child carried by another woman, although
parenthood could be conferred by other legal provisions. For example, if a woman
donated an egg to her female partner, and the agreed female parenthood conditions
were met in relation to her.
Clauses 54 to 57 and 64: Further explanation
167. These clauses give further explanation of the effect of the preceding clauses on
legal parenthood and define certain terms used in those clauses.
Clause 58: Late election by mother with consent of Registrar General
168. This clause allows for extension of the period during which a woman may
elect for her deceased partner to be treated as her child’s parent for the purposes of
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birth registration, with the consent of the relevant Registrar General.
Clause 59: Interpretation of references to father etc.
169. Clause 59 provides for references to a child’s father in legislation and in other
documents to be read, in relevant cases, as references to a woman who is the child’s
parent by virtue of the Bill’s provision for parenthood in same sex couples. Although
some legislation is expressly amended by clause 60 and Schedule 6 to take account of
the possibility that a child may have two female parents, this provision will reduce the
need for additional consequential amendments.
Clause 60: Parental orders in favour of gamete donors
170.
In clause 60 there are new provisions extending the categories of couples who
can apply for a parental order (fast track adoption) where a child has been conceived
using the genetic material of one of the couple, and has been carried by a surrogate
mother, and where specified conditions apply. Currently, only married couples can
apply for a parental order. Under the new provisions, civil partners would also be able
to apply, as would unmarried opposite-sex couples or same-sex couples not in civil
partnership. The other provisions relating to parental orders remain the same as the
existing provisions of the 1990 Act. A single person remains unable to apply, but
would be able to apply to adopt the child from the surrogate mother.

PART 4: MISCELLANEOUS AND GENERAL
Clause 65: Sperm sorting kits
171. Clause 65 provides a power to make regulations which would create offences
in relation to selling, supplying or advertising kits (or their component parts) which
may be used for the purpose of selecting the sex of a child. The Department of Health
is not aware of the existence of such kits at present, but it is possible that ‘DIY’ means
of sex selection – such as kits to sort sperm mechanically into those which would
produce a boy and those which would produce a girl– may be developed for home use
in future.
Clause 66: Surrogacy arrangements
172. Some women cannot carry a child, because they were born with no uterus,
have had their uterus removed, have had repeated miscarriages or would suffer severe
harm to their health. In a small number of cases, they ask another woman to be a
surrogate mother and carry a child for them. Under the Surrogacy Arrangements Act
1985 (“the 1985 Act”) surrogacy arrangements are not enforceable in law.
173. To avoid the ‘commercialisation’ of surrogacy, the 1985 Act prohibits
organisations, or people other than intended parents or surrogate mothers themselves,
from undertaking certain activities relating to surrogacy on a “commercial basis”.
This is defined to include receipt of any payment. In particular, no person may on a
commercial basis initiate or take part in any negotiations for a surrogacy arrangement,
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offer or agree to negotiate an arrangement of this kind, or compile information with a
view to its use in making an arrangement.
174. Clause 66 allows bodies which operate on a not-for-profit basis to receive
payment for providing some of those services. It does so by exempting them from the
prohibition in the current law.
175. The clause separates out into four categories the activities which are prohibited
if done on a commercial basis. Not-for-profit bodies are permitted to receive payment
for carrying out activity in two of those categories. The first is initiating negotiations
with a view to the making of a surrogacy arrangement. A non-profit making body
might charge, for example, for enabling interested parties to meet each other to
discuss the possibility of a surrogacy arrangement between them. The second is
compiling information about surrogacy. Not-for-profit organisations would, for
example, be able to charge for establishing and keeping lists of people willing to be a
surrogate mother, or intended parents wishing to have discussions with a potential
surrogate mother.
176. It will remain the case that not-for-profit bodies will not be permitted to
receive payment for offering to negotiate a surrogacy arrangement or for taking part in
negotiations about a surrogacy arrangement. These activities are not unlawful if there
is no charge, however.
177. The Bill also makes changes in relation to advertising by non-profit making
bodies. Currently, under the 1985 Act, it is an offence to publish or distribute an
advertisement that someone may be willing to enter into a surrogacy arrangement, or
that anyone is looking for a surrogate mother, or that anyone is willing to facilitate or
negotiate such an arrangement. The clause provides that this prohibition does not
apply to an advertisement placed by, or on behalf of, a non-profit making body,
provided that the advertisement only refers to activities which may legally be
undertaken on a commercial basis. This would mean that a not-for-profit body could
advertise that it held a list of people seeking surrogate mothers and a list of people
willing to be involved in surrogacy, and that it could bring them together for
discussion. But it would remain illegal for anyone to advertise that they wanted a
surrogate mother or to be a surrogate mother.
Clause 67: Grant, revocation or variation of licences under Human Tissue Act
2004
178. Clause 67 makes a number of small amendments to the 2004 Act in relation to
the procedure where RATE proposes to grant, vary or revoke a licence. The
Authority will provide the applicant with notice of its proposed decision and the
applicant may require RATE to reconsider its decision. The appellant has the right to
appeal the decision of RATE to the appeals committee. The clause also provides that
where RATE takes the view that it does not have enough information to decide an
application, then it does not need to consider the application further until the required
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information is provided.
Clause 68: Fees in respect of licences under Human Tissue Act 2004
179. Clause 68 sets out the circumstances where RATE may charge a fee in respect
of licences under the Human Tissue Act 2004. Fees are to be determined by RATE
with the scheme being subject to the approval of the Secretary of State and the
Treasury. Different fees may be fixed for different circumstances and in fixing the
fee, RATE must have regard to the costs incurred in exercising its functions under the
2004 Act as well as those in Part 1 of the Bill.
Clause 69: Fees under instruments implementing Community legislation on
blood or tissue
180.
Clause 69 widens the provisions that may be made by regulations or scheme
made under section 2(2) of the European Communities Act 1972 for the purposes of
implementing any of the Directives and sets out the circumstances where RATE may
charge a fee in respect of any order, rules. Fees are fixed by RATE in accordance with
a scheme approved by the Secretary of State and the Treasury. In fixing the fee,
RATE may have regard to all the costs incurred in exercising its functions under the
order, rules, regulations or scheme or any other enactment.

FINANCIAL EFFECTS OF THE BILL
REGULATORY IMPACT ASSESSMENT

&

SUMMARY

OF

THE

181. A separate draft full Regulatory Impact Assessment (RIA) has been produced
to accompany the draft Bill, comparing the Government’s proposals with “do
nothing” and de-regulatory options.
182.

The analysis concludes that, in terms of benefits:
“[u]pdating, and future proofing the law to deal with new situations will help maintain the UK’s
position as a world leader in reproductive technologies. Savings (in the region of £700,000 per
annum) are expected to accrue from the formation of RATE. The precise amount will depend on
RATE’s detailed working practices, which largely fall for RATE itself to determine”.

183.

In terms of costs:
“[t]ransitional costs of the move to RATE are estimated in the region of £2m to £6m depending chiefly
upon location. Estimated cost of all changes in relation to legal parenthood (e.g. modifications of birth
registration) up to £0.8m”.

EFFECTS OF THE BILL ON PUBLIC SERVICE MANPOWER
184. The Government’s view is that the Bill would have no overall effect on public
service manpower. As referred to in the section above, there will be financial
implications arising in consequence of the proposed changes in relation to legal
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parenthood (notably in regard to births registration).
expects any impact on manpower to be negligible.

However, the Government

EUROPEAN CONVENTION ON HUMAN RIGHTS
185. As this is a draft Bill, no statement as to compatibility with Convention rights
is required at this stage. However, it is the Department's view that such a certificate
could be given if the Bill were introduced to Parliament in its current form. In
relation to licensing decisions to be made by RATE, the Bill's provisions are
compliant with article 6 ECHR, which requires that, in the determination of civil
rights and obligations, everyone is entitled to a fair and public hearing within a
reasonable time by an independent tribunal established by law. The Bill provides for
a two stage process of appeal, firstly to a committee of RATE itself, followed by a
right of appeal to the High Court on a point of law.
186. The subject matter of the Bill also raises issues in relation to articles 8, 12 and
14 ECHR, which respectively guarantee rights to protection of private and family life,
the right to marry and found a family and freedom from discrimination in the
enjoyment of rights under the Convention. Case law of the European Court of Human
Rights in Strasbourg has established that, because there is no international consensus
with regard to the regulation of IVF treatment or the use of embryos created by such
treatment, and because the use of IVF treatment gives rise to sensitive moral and
ethical issues against a background of fast moving medical and scientific
developments, states are to be accorded a wide margin of appreciation in this area.
We take the view that provision made by the Bill falls within this margin of
appreciation. In some cases (for example, the extension of legal parenthood to same
sex couples and availability of parental orders to unmarried and same sex couples) the
provision made by the Bill will enhance the existing protection of rights under the
Convention.
187. Case law of the European Court has also established that states have a broad
margin of appreciation in determining the point at which life should begin to benefit
from the protection guaranteed by article 2 ECHR. The approach taken by the Bill,
that embryos have no right to life which is protected by article 2, is therefore is
compliance with Convention obligations.
COMMENCEMENT DATE
188.

The draft Bill will initially be subject to pre-legislative scrutiny.

189. Clause 77 contains the relevant commencement power. Clause 73 includes
power to make transitional provisions.
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Draft Full Regulatory Impact
Assessment (RIA)
Title of proposal
4.1

Human Tissue and Embryos Draft Bill.

Purpose and intended effect
Objectives
4.2

The (Draft) Bill is intended to update the law on assisted reproduction and embryo
research to ensure that it remains fit for purpose in the 21st century, and to rationalise
regulatory structures.

4.3

The Bill’s provisions will implement the proposals contained in the White Paper
Review of the Human Fertilisation and Embryology Act: Proposals for revised legislation
(including establishment of the Regulatory Authority for Tissue and Embryos) published in
December 2006.1

Background
4.4

Current legislation – principally the Human Fertilisation and Embryology Act 1990
(the 1990 Act), and the Human Tissue Act 2004 – imposes a range of regulatory
measures to activities involving human organs, tissue and cells, including gametes
(sperm and eggs) and embryos. The 1990 Act was based on the conclusions of the
Warnock Committee of Inquiry, published in 1984, and subsequent extensive public
consultation, which followed the birth of the first child conceived through in vitro
fertilisation in 1978. The UK is a world leader in the development and use of
reproductive technologies, including leading-edge stem cell research. The Human
Tissue Act followed a broad and fundamental review of the law on human organs and
tissues in 2002, after public inquiries had established that organs and tissues from
people who had died had often been removed, stored or used without proper consent.

4.5

The Human Fertilisation and Embryology Authority (HFEA) and the Human Tissue
Authority (HTA) are statutory licensing bodies. The remits of both organisations
involve licensing and inspection, producing codes of practice for licence holders, and

1 Available in hard copy from The Stationery Office or online from the Department of Health’s
website.
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providing advice to Ministers as required. Both organisations will be “competent
authorities” responsible for overseeing the requirements of European Union Directive
2004/23/EC on setting standards of quality and safety for the donation, procurement,
testing, processing, preservation, storage and distribution of human tissues and cells.2
Rationale for Government intervention
4.6

The 1990 Act was drawn up on the basis that certain activities involving human
embryos outside the body, or the use of stored or donated gametes, demanded active
regulation and definite legal limits. Ultimately, the Government believes that the force
of law remains justified in the distribution of permissions, rights, responsibilities and
prohibitions for the development and use of human reproductive technologies. Law
and active regulation are necessary to set out and monitor a system of public oversight
and accountability, taking account of the principles of good regulation.

4.7

The Government announced in January 2004 that it would undertake a review of the
1990 Act, in particular to take account of factors such as the development of new
technologies and procedures, international developments in standards, possible changes
in public attitudes on complex ethical and sometimes controversial issues and the need
to ensure the effectiveness of regulation and its continued “fitness for purpose”. In
undertaking its review, the Government also took account of the House of Commons
Science and Technology Committee’s extensive report and recommendations on
human reproductive technologies and the law, published in March 2005.

4.8

The Department of Health also undertook a review of its “arm’s length bodies” –
stand-alone national organisations sponsored by the Department undertaking
executive functions – as part of a wider programme of measures to improve efficiency
and cut bureaucracy.

4.9

The Government’s decision to establish RATE was announced in July 2004.
Replacement of the HFEA and HTA with a single authority will help to reduce the
burden on the frontline, provide the potential for cost savings or benefits to be passed
to the regulated sector and free-up more resources for the delivery of services to
patients. It is therefore part of a wider change programme designed to ensure that
arm’s length bodies are able to make the greatest possible contribution to health and
social care priorities. The programme has reduced the number of ALBs and is
bringing about major improvements in their efficiency, generating significant savings
for frontline services. As part of that programme of work, we have already seen an
improvement to ALB operating efficiency, which has helped deliver a reduction in
2006-07 recurrent Grant in Aid of over £125m compared to 2005-06. This comes on
top of a reduction in 2005-06 of over £150m compared to 2003-04.

2 Referred to hereafter as the EU Tissue Directive.
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4.10

However, it is important to recognise that the establishment of RATE goes beyond
the context of the ALB review. It provides an opportunity for the creation of a single
regulatory body responsible for the regulation and inspection of all functions relating
to the whole range of human tissue – blood, organs, tissues, cells, gametes and
embryos. As such, RATE will be able to ensure that common principles and standards
are applied wherever that is appropriate; that the risk of overlap between these sectors
is minimised; and that there is continuity at the interface between closely related
areas.

4.11

RATE will take over, from the Medicines and Healthcare products Regulatory Agency
(MHRA), the regulation required by the European Union Blood Directives, of the
quality and safety of the collection, testing, processing, storage and distribution of
blood and blood components.

4.12

There will be no direct transfer of funds from the MHRA to RATE and it will be for
RATE to assess the costs of regulating the quality and safety of the collection, testing,
processing, storage and distribution of blood and blood components, and to set its
fees accordingly with the agreement of Secretary of State and Treasury. It is unlikely
that the costs of regulating the quality and safety of the collection, testing, processing,
storage and distribution of blood and blood components will change greatly with a
change of regulator, but there may be potential for cost savings if blood
establishments that also store tissue and inspection costs can be rationalised.

4.13

The Government does not propose to make any changes to the substantive provisions
of the Human Tissue Act 2004 – such as the requirement for appropriate consent to
the removal of organs and other tissue from the body of a deceased person – other
than any changes consequential upon the replacement of the HTA by RATE. The
provisions of the Human Tissue Act were conclusively debated in the previous
Parliament.

Consultation
4.14

The Department of Health published a consultation paper on 16 August 2005.
The closing date for responses was 25 November 2005. A total of 535 responses
were received from a wide range of stakeholders including licence holders, patient’s
representatives, professional bodies and individual members of the public. A report
summarising the landscape of arguments put forward in response to the
consultation document was prepared by People Science and Policy Ltd and
published on 30 March 2006.
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4.15

The Government’s proposals for revised legislation, including replacement of the
HFEA and HTA with a single regulator, were detailed in a White Paper published on
14 December 2006.

Options
4.16

Four options have been identified:

Option 1 – Do nothing
4.17

This option means, essentially, retaining the current regulatory provisions and
structures. This would risk the law becoming outmoded by, for example, new
technological developments, or outdated in relation to the other factors mentioned
above that led to the Government’s decision to review the law in this area. This would
threaten the UK’s position at the forefront of development of reproductive technology
which is, in part, attributed to robust and transparent regulatory controls. The
establishment of RATE is a government commitment. To do nothing would miss the
opportunity to streamline regulation by replacing two non-departmental public
bodies with one.

Option 2 – De-regulation
4.18

This option means, essentially, removing the current regulatory requirements in whole
or in part – for example it could mean retaining certain prohibitions, but removing
some licensing requirements. The requirements of the EU Tissue Directive relating to
quality and safety of blood and blood products, tissue and cells would still apply,
however these do not extend to ‘ethical’ matters or to research in vitro. This would
leave a range of activities involving, for example, the use of embryos for research in
vitro including embryonic stem cell research, or donated gametes, without specific
regulation beyond quality and safety aspects. Risks include the opening up of
inconsistencies in the way in which specific and closely related cases are handled.

Option 3 – Revision of current regulation and regulatory structures
4.19

This option means reviewing current arrangements and structures and making
changes where it is judged necessary taking account of a range of factors. It carries
risks associated with change such as possible planning blight, uncertainty and
transitional costs.

Option 4 – Update the 1990 Act but retain the HTA and HFEA
4.20
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This option would update the law on assisted conception but leave the current
regulatory authorities in place. This would not achieve the Government commitment
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to combine the HTA and HFEA as part of the ALB Review and would reduce the
potential for cost savings to be passed to the regulated sector.

Costs and benefits
Sectors and groups affected
4.21

Currently there are 84 HFEA-licensed treatment clinics, mainly providing privatelyfunded treatment, plus an additional 8 centres licensed to store gametes or embryos,
and 34 licensed embryo research projects. Licensed centres, their patients, donors, and
persons involved in licensable research, will be directly affected by the proposed
measure.

4.22

Indicative costs of compliance with the HFEA’s Code of Practice for licence holders,
other than licence fees, have been estimated, as part of a cross-Whitehall project to
calculate and reduce administrative burdens, to be in the region of £10 million.

4.23

In addition, this RIA presupposes implementation of the requirements of the
aforementioned EU Tissue Directive, which will expand the scope of licensable
activities to include, for example, processing of partner gametes within treatment
services. This change will increase the number of licensed fertility centres to 124.
Therefore centres licensed as a result of the Directive will also be directly affected by
the proposed legislation (a separate RIA accompanies regulations transposing the
requirements of the Directive into domestic law). In terms of indirect effect,
regulation governing the use and development of assisted reproduction, and the use of
human embryos in research aimed at the advance of assisted reproduction techniques
or the discovery of treatments for serious disease, is clearly of wider interest to society
as a whole.

4.24

There are approximately 600 licensed tissue establishments, plus 284 satellite sites
within the remit of the Human Tissue Authority.

4.25

There are approximately 400 hospital blood banks in the UK, the majority are within
the NHS, with about 40 in the private sector.

4.26

The legislation will apply to the whole of the United Kingdom as far as assisted
reproduction and embryo research aspects are concerned (mirroring current extent of
the 1990 Act), and will apply to England, Wales and Northern Ireland as far as
human tissue is concerned (mirroring current extent of the Human Tissue Act 2004).
The regulator will have powers to assist any other public authority in the UK, and
will therefore be able to undertake functions in relation to human tissue in Scotland
if commissioned to do so.
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Benefits
Option 1: Do nothing
4.27 In maintaining the status quo, this option has the short term merit of temporary
avoidance of costs and uncertainty/ disruption associated with change.
Option 2: De-regulation
4.28 This option has potential benefits in terms of the avoidance of the costs of regulation,
which largely fall on licence-holders and generally are passed on to service users.
Arguably, other benefits could accrue from fewer constraints on clinical and academic
freedom from regulatory intervention.
4.29

Prima facie, this option would release the current direct costs of regulation (other than
costs of, for example, licensing and inspection associated with the requirements of the
EU Tissue Directive which would address quality and safety aspects).

4.30

The direct compliance costs of current regulation under the HFEA are as follows:
initial treatment licence fees of £500 (£200 for storage only licences), then fees of
£105.50 per cycle of in vitro fertilisation, and £52 per donor insemination cycle. A fee
of £500 is charged to small embryo research projects, and £750 to larger projects.

4.31

The extent to which the estimated £10m “administrative burdens” costs would not
apply in the absence of the current scheme of regulation would depend on the costs
arising due to other statutory requirements (in particular the EU Tissue Directive)
that would remain, and compliance with non-statutory regulation and other
professional good practice.

4.32

The table below shows the current fee structure (annual payment) for the regulation
of human tissue. These figures follow a recent consultation by the HTA, to ensure
that fees continue to reflect the level of service required from the Authority.
Sector
Research
Public display
Pathology
Anatomy
Tissue banks

4.33
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Fee for main site (£)

Fee for satellite (£)

5200
3600
5300
5200
7600

800
500
2100
700
1000

Currently MHRA inspections of third party laboratories carrying out testing on
behalf of blood establishments (there are no more than 10) cost £2,000 to £4,000 per
laboratory per inspection. The size of the fee varies with the range of testing activities
undertaken. These fees are the same as those charged by the MHRA for similar
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inspections of contract laboratories under The Medicines for Human Use and
Medical Devices (Fees Amendments) Regulations 2004 No. 666. The total inspection
costs over a 2 year period are estimated to be in the range of £20,000 to £40,000.
4.34

Both the NHS and the private sector are charged an annual compliance fee of £775
per blood bank. This fee is calculated to cover the operational costs to the MHRA of
the receipt and assessment of annual compliance reports from hospital blood banks
and the operation of the haemovigilance system for the receipt and assessment of
reports of serious adverse events and adverse reactions. The MHRA developed a pro
forma compliance report for hospital blood banks to complete and return, which they
were required to do in the first instance by 31 December 2005. The Agency has also
developed an online system for the reporting of serious adverse events and serious
adverse reaction to blood and blood components. The total cost to hospital blood
banks of the compliance monitoring and haemovigilance services is estimated to be
£310,000 PA.

4.35

There are currently 4 blood establishments which will be charged an annual fee of
£375 for the operation of a haemovigilance system for reports of serious adverse
events and serious adverse reactions. A blood establishment that is operating as blood
bank will be charged an annual fee for the receipt and assessment of annual
compliance reports. The total cost to these blood establishments for the
haemovigilance service will be £1,500 PA.

4.36

Transplant centres that take preoperative autologous donations of blood or blood
components and are not also a blood establishment will be subject to an annual fee
of £375 for the operation of a haemovigilance system for reports of serious adverse
events and serious adverse reactions. The majority of the 50 NHS transplant centres
are already counted within the 400 hospital blood banks in the UK. If a transplant
centre is in a hospital with a blood bank only one annual fee of £375 would
chargeable.

Option 3: Revision of current regulation and regulatory structures
4.37 This option (as envisaged under the proposed RATE Bill) has benefits arising from
the rationalisation of regulatory structures, increased clarity (and reduced scope for
legal challenge) in the substantive legal provisions, and keeping pace with current and
anticipated changes in technology and attitudes. Replacing two arm’s length bodies
with one will produce savings in operating costs (merging back office functions,
streamlining licensing arrangements) and the fees that the new body will charge
licence holders to cover the costs of regulation. The estimated saving is approximately
£700,000 per annum. These savings represent around 10% of operating costs of the
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HTA and HFEA, which is a useful guide in terms of merged organisations and
potential savings.
Option 4: Update the 1990 Act but retain the HTA and HFEA
4.38 This option would allow the legislation to meet the necessary changes to reflect
technological advances in fertility medicine but would not encompass the merging of
the two organisations to form RATE, thereby retaining a regulatory ‘status quo’. It
would therefore have some of the benefits of option 3, insofar as these relate to the
provisions of the 1990 Act, but not those associated with establishment of RATE.
Costs
Option 1: Do nothing
4.39 Costs (not including the current costs of regulation per se) associated with this option
are difficult to quantify. They include both costs arising from, for example, legal
challenges as technological advances overtake the wording of the Act, and
‘opportunity costs’ as a result of increasing legal uncertainty impacting on, for
example, investment decisions in relation to stem cell research. Further this option
would continue to incur the costs of running two separate regulatory authorities.
Option 2: De-regulation
4.40 It is difficult to quantify ‘costs’ arising from a perceived lack of adequate regulation of
activities in this area. The current regulatory scheme arose from public concern that
there was a need for active regulation and monitoring, recognised by those who are
subject to regulation.
4.41

The point was made by the Better Regulation Task Force, in its 2003 report Scientific
Research: Innovation with Controls, that “the UK is seen as a world leader in
embryonic stem cell research, and this is largely due to the effective regulations that
control it”.

Option 3: Revision of current regulation and regulatory structures
4.42 It is proposed that the new regulatory authority (RATE) would be funded in part by
grant-in-aid from the Department, with the bulk of the costs of regulation recovered
via licence fees, as at present.
4.43
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There will, however, be additional costs incurred during transition to the new
arrangements, including the cost of setting up RATE (the location of RATE is yet to
be determined). It is expected, however, that these will be minimised in the interim
through close joint working and sharing of ‘back office’ functions of the HFEA and
HTA. Current estimates of transitional costs are in the range £2m to £6m depending
mainly upon issues of shared accommodation and ultimate location of RATE.

Human Tissue and Embryos (Draft) Bill

Such costs are likely to include fit out/ refurbishment costs, potential redundancy
payments, potential relocation packages etc and expert consultancy support etc.
The cost of blood regulation should largely be recouped from fees as for the MHRA.
MHRA and RATE will, over time, recover inspection costs from the blood
establishments and blood banks inspected. Should RATE occupy existing London
office space, already on the civil estate, then there is scope for these costs to be less
than £2 million. In all cases, one-off transitional funding will be required to be
provided by Government in the first year and will not produce any burden on the
regulated sectors.
Option 4 – Update the 1990 Act but retain the HTA and HFEA
4.44 Although this would retain the benefits of revising the 1990 Act, it would not enable
the two regulators to merge or for the regulated sector to share the potential for better
regulation, streamlining of functions and possibly a reduction in the costs of
regulation.
Benefits and costs of specific proposals
4.45

For the vast bulk of the proposed changes to the 1990 Act, we envisage their effect
being cost-neutral. Some are unquantifiable in monetary terms or in terms of direct
effects. For example, it is intended that the definition of the term “embryo” be
reviewed and more clearly defined to reflect new techniques of embryo creation that
have arisen since the passage of the original legislation. This will, in effect, secure the
status quo in regulatory terms, and provide future-proofing against subsequent
developments. The benefits accruing from avenues of scientific research using new
forms of embryo creation within a more certain (rather than a less certain) regulatory
environment are, however, difficult to establish quantitatively. Similarly, other
proposed changes seek to put into statute requirements which already apply in
practice via the powers granted to the regulator. For example, there is already a de
facto ban on the use of embryo testing other than for serious non-medical reasons
through the HFEA’s licensing criteria and code of practice for licence holders.

4.46

In some areas, however, there will be a clear gain for certain groups. Recognition of
the advent of civil partnerships will bring benefits to those persons affected. For
example, direct attribution of parental status will obviate the need to initiate adoption
procedures and any associated costs. Extended storage limits can be expected to
benefit persons choosing to store embryos and those who are responsible for their
storage in terms of reduced paperwork. Less strict limits on access to information held
on the HFEA’s register of information about infertility treatments can be expected to
be of general benefit, particularly by increasing opportunities for follow-up research
and any subsequent improvements made to treatment regimes for the benefit of
future patients.
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4.47

The attached table gives more detail on individual proposals.

Small Firms Impact Test
4.48

Many licensed clinics (which are predominantly private sector based) and research
centres can be considered to be small firms. Officials from the Department of Health
visited at an early stage a sample of assisted conception clinics to discuss possible areas
of the law and regulation to be covered by the review. The Department also has
regular dialogue with bodies representing the sector. Representations received from
the sector during the Government’s consultation revealed a broad level of support for
the Government’s proposals. The Government believes that the proposed measure, by
reducing direct costs of regulation, will have a positive effect on small firms. At the
same time increased clarity in the law will also be of benefit in terms of investment
decisions.

Competition assessment
4.49

The Government’s proposals retain the overall structure of regulation (that is, a
statutory licensing authority and fee-paying licence holders) and many of its current
aspects. Therefore no effect is envisaged on the ‘market’ structure or on the ability of
suppliers to enter or exit the market or to compete. Reduction in the costs of
regulation can, however, be expected to have a positive impact on ‘supply’ and
therefore have a knock-on impact for paying consumers.

Equality issues
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4.50

Many of the topics within the scope of the proposals deal with fundamental matters
associated with human reproduction and health. It is therefore the case that, whether
or not assisted reproduction techniques are employed, there will necessarily be issues
arising due to biological factors – including age, gender, and sexual orientation.
Relevant genetic factors may sometimes be correlated to a greater or lesser extent with
ethnicity, and be of particular interest to persons carrying heritable conditions leading
to disability. Further, there can be strong religious beliefs associated with the
development and use of reproductive technologies. Assessment of equality issues in
this area is also complicated by the question of whose equality is under consideration
– given that it is not a straightforward matter of there being simply one person
involved.

4.51

The Government believes that the proposals for revised legislation will not have any
adverse impact on equality, including with regard to race, and also would not have
any adverse rural impact.

Human Tissue and Embryos (Draft) Bill

4.52

There are, however, proposals relating to the assessment of patients prior to treatment,
and parental recognition following the use of donated sperm, eggs or embryos which
can be expected to have a positive impact for certain groups. The Government
proposes that whereas treatment providers will continue to be required to take
account of the welfare of the prospective child, the current reference in law to the
child’s “need for a father” will be removed. Recognition of legal parenthood following
assisted reproduction will be extended to cover civil partnerships and other same sex
couples, broadly mirroring existing provisions relating to married and unmarried
couples.

Enforcement, sanctions and monitoring
4.53

Existing law in this area is enforced through a range of sanctions including criminal
penalties as well as measures attaching to licensing. The remits of both the HFEA and
the HTA have inspection and monitoring functions. The Government proposes that a
similar range of measures will continue with the advent of RATE, but this will be
reviewed in light of the emerging issues following the Macrory review of penalties.3

Implementation and delivery plan
4.54

The Bill is intended to amend primary legislation, and also contains a range of
secondary legislative powers in order to allow some flexibility to respond to
developments in this fast-moving area of science and medicine. The Bill will be
published initially in draft form for pre-legislative scrutiny in the 2006-07
parliamentary session, and introduced formally thereafter when parliamentary time
allows.

4.55

In advance of the establishment of RATE, officials at the HTA and HFEA are already
working closely to obtain a greater understanding of each other’s organisations. In
addition, one person now chairs both organisations. This also ensures that, where
possible, any major projects, for example on procurement, are undertaken with RATE
in mind. Such an approach reflects the need to consider the Government’s wider plans
at an early stage whilst not pre-empting Parliament’s agreement to the establishment
of RATE.

3 Regulatory Justice: Sanctioning in a post-Hampton World, Cabinet Office, May 2006.
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Post-implementation review
4.56

The existing regulatory bodies have specific functions to monitor developments in
their fields of interest and it is proposed that RATE will retain this function,
including to advise Ministers as required. The effectiveness of RATE itself will be
monitored primarily through the usual procedures for oversight of arm’s length
bodies, including clearance and monitoring of business plans and annual
accountability reviews.

Summary and conclusion
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4.57

The Government believes that primary legislation, and regulation by a dedicated
authority remain necessary in response to public concerns about the development and
use of reproductive technologies and human tissue, in order to meet international
obligations such as relevant European Union directives, and to maintain the UK’s
position as a world leader.

4.58

Option 3 will meet the Government’s stated objectives to provide a legislative
framework that is fit for purpose into the future whilst rationalising regulatory
structures. Options 1 and 2 would not meet those objectives, and option 4 would
only meet those objectives in part. The present law on assisted reproduction and
embryo research needs to be updated to take account of developments of new
technologies, changes in public attitudes and to ensure that regulation remains
effective, and continues to secure public confidence. Replacement of two existing
regulatory bodies with a single authority will rationalise regulation and produce
savings.
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Summary costs and benefits
Option

Total benefit per annum

Total cost per annum

1 Do nothing

This option would leave in
place the current regulatory
controls and structures,
without updating them in
the light of relevant reviews.

Current regulatory costs are
in the region of £8m in fees
levied on establishments
across the sectors of fertility/
embryology, tissue and
blood. Indicative compliance
costs of £10m were
calculated for the fertility
embryology sector.
Approximately £2.65m is
provided to the HFEA and
HTA per year as grant in aid.

2 De-regulation

Avoidance of some of the
costs of regulatory
compliance. See for example
the direct costs of
compliance in paragraph 27,
including £500 initial licence
fee for assisted conception
clinics.

Unknown consequences
arising from lack of statutory
regulation, such as increased
adverse incidents and
litigation.

3 Revision of law and
structures

Updating, and future
proofing of law to deal with
new situations will help
maintain the UK’s position as
a world leader in
reproductive technologies.
Recurrent savings (in the
region of £700,000 per
annum) are expected to
accrue from the formation
of RATE. The precise amount
will depend on RATE’s
detailed working practices,
which largely fall for RATE
itself to determine.

Transitional one-off costs of
the move to RATE are
estimated in the region of
£2m to £6m depending
chiefly upon location.
Estimated cost of all changes
in relation to legal
parenthood (e.g.
modifications of birth
registration) up to £0.8m.

4 Update 1990 Act, but do
not create RATE.

Benefits are as per option 3
but without the estimated
savings resulting from
rationalisation of the
regulatory bodies.

Costs are essentially as per
option 1 with regard to
regulatory structures.
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Annex: Summary of revising legislation, r
impact and administrative burdens
Proposal

Current position

Regulatory imp

1

The current model of regulation, whereby
Parliament sets the prohibitions and
parameters within which a statutory
authority licenses activities should continue.

The Human Fertilisation & Embryology Act
sets out parameters within which the
Human Fertilisation & Embryology
Authority (HFEA) licenses activities.

2

Activities involving the creation, keeping
and use of embryos outside the body, or
the use of donated gametes, should
continue to be subject to licensing by an
independent regulator.

The law requires that these activities may
only be undertaken under the authority of
a licence from the HFEA.

These proposals
similar regulatory
present, based o
with an appropr
options. Within t
regulatory autho
functions and re
taking into accou
regulation. See f
“RATE” for deta
regulatory autho

Proposal

Current position

Regulatory imp

3

All human embryos outside the body,
regardless of the manner of their creation,
will be within the scope of regulation.

The current wording of the Act in relation
to embryos has cast doubt on the
application of the law to embryos created
by novel processes.

4

The law will continue to treat ‘eggs in the
process of fertilisation’ in the same way as
embryos, and this will also apply to eggs
undergoing other processes of embryo
creation.

The law currently includes ‘eggs in the
process of fertilisation’ within the meaning
of the term ‘embryo’, for the avoidance of
doubt. It does not mention other processes
of embryo creation.

Clarification of d
framework surro
the risk legal cha
review, over dec
regulatory autho
Previously non-s
within the Act h
decisions. By brin
and providing re
the Act is far mo
the burden brou
In effect this ma
with a greater de
The aim of the la
regulation of, int
use of embryos,
human embryos
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Proposal

Current position

Regulatory imp

5

Artificial gametes. The Government
proposes a ban on the use of non-naturally
occurring gametes (cells not originating in
the testes or ovaries) in assisted
reproduction treatment.

The law does not currently refer to artificial
gametes.

Artificial gamete
moment, researc
years time come
allowing the cre
cell in the huma
Clarification of t
natural and artif
any need for dec
legality of artific
regulatory autho
risk of burdens t
through judicial
The developmen
bring with it ma
would require re
being used in tre

6

The Government proposes to retain a duty
for treatment centres to consider the
welfare of the child who may be born as a
result of treatment (or any other child who
may be affected).

The law requires that account is taken of
the welfare of the child (including the need
for a father) before providing treatment.
The HFEA is obliged to provide practical
guidance on this duty.

7

On balance, the Government has decided
to propose that the reference to the need
for a father (in consideration of the welfare
of the child) should be removed from the
Act.

As at present, pra
fulfilling this duty
from the regulato
were recently and
HFEA including th
treatment clinics,
Guidance currentl
serious harm, and
to be more propo
than previously. T
akin to the “good
prevail in the abse
controls. The regu
increase or decrea
these proposals.

Proposal
8

The law will enable the storage of gametes
from persons lacking capacity where the
gametes have been lawfully removed in the
best interests of that person, without
written consent, where medical opinion
indicates that the person is likely to gain/
regain capacity.

Current position

Regulatory imp

There is currently no provision to make
exceptions to the rule requiring written
consent for storage, even where this would
be in the patient’s best interests.

Fulfilling the nec
will, in itself, be a
burden. This is b
situation not cur
which differs sign
The current legal
consent to storag
of non-competen
competent young
in the patient’s he
• the gametes
• in his opinion
the patient’s
• in the case o
that person i
competence
not be requir
because they
to gain comp
It is likely that mu
routinely be recor
matter of good p
unlikely to presen
burden. As this is
additional adminis
accurately estimat
As a guide, indica
Department’s adm
ascribed a unit co
different requirem
to be recorded in
The unit cost of o
that fertility is likel
estimated at £35.
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Proposal
9

Current position

There should be a ‘cooling off’ period of up Written withdrawal of consent from either
to one year following the withdrawal of
party removes authority for continued
consent to embryo storage by one of the
storage.
persons whose gametes were used in the
creation of the embryo.

Regulatory imp

In the relevant c
create a minor n
against which m
of enabling scop
resolved –potent
litigation.
If a licensed esta
notice of withdr
of the parties wh
stored embryo(s
period, starting o
received, will tak
will be required
to inform the se
withdrawn conse
party to:
• agree to the
from storage
• reach a resol
or
• take legal ad
If no agreement
embryos will rem
remainder of the
period. If the sec
respond to the l
communication
held in storage u
expires.
This is likely to b
The administrati
an indicative uni

Proposal

Current position

Regulatory imp

10

The current statutory storage period for
embryos is five years subject to exceptions
as set out in regulations.

This change will
burden and prov
Currently, patien
storage of their
years can only d
must complete a
form (ES form).
must also state o
the patients’ fert
impaired.
The move to a s
will allow patien
the full 10 years
need for a secon
remove the requ
years storage sh
own use, allowin
for the treatmen
should the patie
The indicative co
of ES form was e
administrative b
unit cost of £16
across the assiste

The Government proposes to extend the
statutory storage period for embryos from
five years to ten years, bringing embryos
into line with gametes.
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Proposal

Current position

Regulatory imp

11

The law will include explicit criteria for the
testing of embryos. Legitimate purposes
will be (i) screening out genetic or
chromosomal abnormalities leading to
serious medical conditions, disabilities, or
miscarriage (ii) tissue typing to provide
umbilical cord blood to treat a sibling
suffering a life threatening illness.
Deliberately screening-in a disease or
disorder will be prohibited. The regulator
will license these activities to ensure
consistency, and will consider tissue-typing
applications on a case by case basis.

The law does not refer explicitly to embryo
testing. The HFEA is able to license this
activity, although this has been subject to
legal challenge.

The proposed le
essentially have
existing practice
regulatory impac
status quo, will b
costs.

12

Sex selection for non-medical reasons
The law does not mention sex selection. It
within treatment services will be prohibited, is banned for non-medical reasons in
including for ‘family balancing’.
relation to embryos as a matter of HFEA
policy, and in relation to gametes insofar as
these fall within the HFEA’s remit.

The revised legis
restrictions that
of requirements
by the regulator
impact of puttin
statute is therefo

13

The Government proposes that the law will
clearly ban genetic modification of the
nuclear DNA of embryos and gametes for
reproductive purposes.

The changes to
restriction on alt
in relation to rep
of up to date kn

Treatment licences cannot authorise
“altering the genetic structure of a cell
while it forms part of an embryo”.
Research licences have the same restriction,
subject to a regulation-making power. The
scientific meaning of “altering the genetic
structure has proven difficult to interpret in
practice.

Proposal

Current position

Regulatory imp

14

For research purposes only, the restriction
on altering the genetic structure of a cell
while it forms part of an embryo will be
removed.

See above.

This will allow a
on the genetics
development.
This clause will l
for researchers,
an increase in re
to the Authority
accruing from re

15

The Government proposes to revise the
confidentiality restrictions in the HFE Act
relating to the use of data on assisted
reproduction treatments, so that it is
possible to disclose information held by the
HFEA (RATE) and clinics more widely.

The HFE Act contains very strict criteria on
the disclosure of information from the
HFEA’s register of information about
licensed treatment. Despite amendment in
1992, these are widely seen as impeding
the effective use of the database for uses
such as follow up research.

Transposition int
Tissue Directive
confidentiality fo
gametes and em
than would be m
access to identif
health records. F
of the existing re
However, provisio
licensed establishm
information with
bodies, where this
investigation of p
or poor practice p
It is also propose
the HFEA model
forms to allow p
consent to:
• use of identif
follow-up res
• being contac
• to allow acce
information
establishmen
systems, or s
confidentialit
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Proposal
15
cont

Current position

Regulatory imp
•

allowing RAT
for tracing/ v
Connecting f
The cost of prov
consent would i
significant margi
For pre-2009 da
to obtain the co
whom the inform
will be made to
to the Secretary
have access to t
a decision the Se
consult relevant
Information Adv
on the appropria
information. Wh
to whom the inf
refused permissi
application to th
override this dec
It is not possible
how many appli
the nature and a
that might be so
administrative co
this time. These
be weighed aga
from, for examp

Proposal

Current position

Regulatory imp

16

The law will make clear that gamete donors
will be able to access limited, nonidentifying information about children
conceived as a result of their donation.
Donors will be able to be informed when
their identifying details have been
requested by those children (from age 18).

The law does not currently contain any
explicit recognition of a right of donors to
be told when a child is born from their
donation or to be informed when
identifying information about the donor is
divulged to them.

Not anticipated
additional costs,
current situation

17

Donor-conceived children will be able to
find out if they have donor-conceived
siblings, as part of the information
accessible to them from age 18.

The law does not contain any reference to
access to information about siblings.

Small addition to
of existing inform
provided on req
in place.

18

Persons intending to form civil partnerships
will be able to find out whether they are
related as a result of gamete donation.

The law currently enables persons wishing
to marry to find out if they are related as a
result of gamete donation.

Expands current
information trea
the same basis a
increase in costs
depending on de

19

The extent to which not-for-profit
organisations may undertake activities for
the facilitation of surrogacy arrangements
will be clarified.

The Surrogacy Arrangements Act 1985
imposes a range of restrictions on
surrogacy, aimed at preventing commercial
arrangements.

Expected to be c

20

The status and legal parenthood provisions
of the HFE Act will be revised to enable a
greater range of persons to be recognised
as parents following assisted reproduction.

The Act currently assigns parental status to
married men, or men treated together with
a woman, where donor sperm is used. It
also provides a mechanism for reassigning
parental status in surrogacy cases.

Changes will be
records (such as
and forms requir
“parent”. Total c
estimated to be
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Proposal

Current position

Regulatory imp

21

Legislation will make clear that basic (as
well as applied) embryo research is
permissible subject to the controls of the
1990 Act. Also, the law will be clear that
research into serious injuries (such as spinal
cord injuries) is permissible, as well as
research into serious diseases as at present.

The Act refers to research into serious
disease, but does not explicitly mention
research that may be a necessary precursor
to such projects. Similarly it does not
explicitly mention damage or injury.

Explicitly bringin
embryos within
clarifies an estab
avoidance of do
There are a limit
which the 1990
human embryos
scientists wish to
purposes, althou
have in the past
applied research
entirety of the re
licensable by the

22

The Government proposes to remove the
restriction on replacing the nucleus of a cell
of an embryo for research purposes only,
subject to the controls of the 1990 Act.

The Act bans replacement of the nucleus of
a cell of an embryo with another nucleus.
This purpose of this provision was to
preclude reproductive cloning – a role now
fulfilled by the Human Reproductive
Cloning Act 2001.

This change will
research into the
embryonic deve
a redundant pro
activity.
This clause will l
for researchers,
an increase in re
to the Authority

23

The Government proposes that the use of
The Act does not refer to training explicitly,
embryos for training in treatment and
leading to uncertainty about what activities
research techniques will clearly be
may be undertaken by trainees.
permissible under the authority of a licence.

The Authority in
clear remit to allo
a treatment licen
not also have a r
Changing the la
for this type of t
prevent treatme
research licence

Proposal

Current position

Regulatory imp

24

The Government will propose that the
creation of hybrid and chimera embryos in
vitro, should not be allowed. However, the
Government also proposes that the law will
contain a power enabling regulations to set
out circumstances in which the creation of
hybrid and chimera embryos in vitro may in
future be allowed under licence, for
research purposes only.

The Act allows the mixing of human and
animal gametes under licence only for the
purpose of testing the fertility of sperm
(using a hamster egg). It does not refer to
novel processes for the creation of embryos
combining human and animal material.
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RATE. The Government proposes to replace
the HFEA and HTA with a single regulator –
the Regulatory Authority for Tissue and
Embryos. RATE will be the single competent
authority acting as the regulator under the
EU Blood, and Tissues and Cells Directives.

The HFEA and HTA are separately
established statutory bodies. The Medicines
and Healthcare products Regulatory
Agency currently carries out the relevant
regulatory functions in relation to the EU
Blood Directive.

These proposals
similar regulator
present, based o
with an appropr
options. RATE w
functions and re
and HTA to disc
taking into acco
regulation.
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Human Fertilisation and Embryology Act 1990
if amended: an illustrative text

This text is for illustrative purposes only

It shows the Human Fertilisation and Embryology Act 1990 (c. 37) as it would be
following the amendments made by the draft Human Fertilisation and Embryology
(Quality and Safety) Regulations (text shown in green) and by the current draft of the
Human Tissue and Embryos Bill (text shown in blue).
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Principal terms used
1

Meaning of "embryo", "gamete" and associated expressions.
(1) In this Act, (except in section 4A) (a) embryo means a live human embryo and does not include an interspecies embryo (as defined in section 4A(5)), and
(b) references to an embryo include an egg that is in the process of
fertilisation or is undergoing any other process capable of resulting in
an embryo.
(2) This Act, so far as it governs bringing about the creation of an embryo, applies
only to bringing about the creation of an embryo outside the human body; and
in this Act—
(a) references to embryos the creation of which was brought about in vitro
(in their application to those where fertilisation or any other process by
which an embryo is created is complete) are to those where fertilisation
or any other process by which the embryo was created began outside
the human body whether or not it was completed there, and
(b) references to embryos taken from a woman do not include embryos
whose creation was brought about in vitro.
(3) This Act, so far as it governs the keeping or use of an embryo, applies only to
keeping or using an embryo outside the human body.
(4) In this Act, (except in section 4A) (a) references to eggs are to live human eggs, including cells of the female
germ line at any stage of maturity, but (except in section (1)(b)) not
including eggs that are in the process of fertilisation or are undergoing
any other process capable of resulting in an embryo,
(b) references to sperm are to live human sperm, including cells of the
male germ line at any stage of maturity, and
(c) references to gametes are to be read accordingly.
(5) For the purposes of this Act, sperm is to be treated as partner-donated sperm if
the donor of the sperm and the recipient of the sperm declare that they have an
intimate physical relationship.
(6) If it appears to the Secretary of State necessary or desirable to do so in the
light of developments in science or medicine, regulations may provide that in
this Act (except in section 4A) “embryo”, “eggs”, “sperm” or “gametes”
include things specified in the regulations which would not otherwise fall
within the definition.
(7) Regulations made by virtue of subsection (6) –
(a) may not provide for anything containing any nuclear or mitochondrial
DNA that is not human to be treated as an embryo or as eggs, sperm or
gametes, but
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(b) may make any amendment of section 4A(7) or (8) that appears to the
Secretary of State to be appropriate in consequence of the provision
falling within subsection (6).
1A

References to Directives.
In this Act—
“the first Directive” means Directive 2004/23/EC of the European Parliament
and of the Council of 31 March 2004 on setting standards of quality and safety
for the donation, procurement, testing, processing, preservation, storage and
distribution of human tissues and cells,
“the second Directive” means Commission Directive 2006/17/EC of 8
February 2006 implementing Directive 2004/23/EC of the European
Parliament and of the Council as regards certain technical requirements for the
donation, procurement and testing of human tissues and cells, and
“the third Directive” means Commission Directive 2006/86/EC of 24 October
2006 implementing Directive 2004/23/EC of the European Parliament and of
the Council as regards traceability requirements, notification of serious
adverse reactions and events and certain technical requirements for the coding,
processing, preservation, storage and distribution of human tissues and cells.

2

Other Terms.
(1) In this Act—
"the Authority" means the Regulatory Authority for Tissues and Embryos,
“basic partner treatment services” means treatment services that are provided
for a woman and a man together without using—
(a) the gametes of any other person, or
(b) embryos created outside the woman’s body,
“competent authority”, in relation to an EEA state other than the United
Kingdom or in relation to Gibraltar, means an authority designated in
accordance with the law of that state or territory as responsible for
implementing the requirements of the first, second and third Directives,
"directions" means directions under section 23 of this Act,
“distribution”, in relation to gametes or embryos intended for human
application, means transportation or delivery, and related terms are to be
interpreted accordingly,
“human application” means use in a human recipient,
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"licence" means a licence under Schedule 2 to this Act and, in relation to a
licence, "the person responsible" has the meaning given by section 17 of this
Act,
“non-medical fertility services” means any services that are provided, in the
course of a business, for the purpose of assisting women to carry children, but
are not medical, surgical or obstetric services,
“nucleus”, in relation to an embryo, includes pronucleus and, accordingly,
“nuclear DNA”, in relation to an embryo, includes DNA in the pronucleus of
the embryo,
“processing”, in relation to gametes or embryos intended for human
application, means any operation involved in their preparation, manipulation
or packaging, and related terms are to be interpreted accordingly,
“procurement”, in relation to gametes or embryos intended for human
application, means any process by which they are made available, and related
terms are to be interpreted accordingly,
“serious adverse event” means—
(a) any untoward occurrence which may be associated with the
procurement, testing, processing, storage or distribution of gametes or
embryos intended for human application and which, in relation to a
donor of gametes or a person who receives treatment services or nonmedical fertility services—
(i) might lead to the transmission of a communicable disease, to
death, or life- threatening, disabling or incapacitating
conditions, or
(ii) might result in, or prolong, hospitalisation or illness, or
(b) any type of gametes or embryo misidentification or mix-up,
“serious adverse reaction” means an unintended response, including a
communicable disease, in a donor of gametes intended for human application
or a person who receives treatment services or non-medical fertility services,
which may be associated with the procurement or human application of
gametes or embryos and which is fatal, life-threatening, disabling,
incapacitating or which results in, or prolongs, hospitalisation or illness,
“store”, in relation to gametes or embryos, means preserve, whether by
cryopreservation or in any other way, and “storage” and “stored” are to be
interpreted accordingly, and
“traceability” means the ability—
(a) to identify and locate gametes and embryos during any step from
procurement to use for human application or disposal,
(b) identify the donor and recipient of particular gametes or embryos,
(c) to identify any person who has carried out any activity in relation to
particular gametes or embryos, and
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(d) to identify and locate all relevant data relating to products and
materials coming into contact with particular gametes or embryos and
which can affect their quality or safety,
"treatment services" means medical, surgical or obstetric services provided to
the public or a section of the public for the purpose of assisting women to
carry children.
(2) References in this Act to keeping, in relation to embryos or gametes, include
keeping while preserved in storage.
(2A) For the purposes of this Act, a person who, from any premises, controls the
provision of services for transporting gametes or embryos is to be taken to
distribute gametes or embryos on those premises.
(2B) In this Act, any reference to a requirement of a provision of the first, second or
third Directive is a reference to a requirement which that provision requires to
be imposed.
(3) For the purposes of this Act, a woman is not to be treated as carrying a child
until the embryo has become implanted.
2A

Third party agreements
(1) For the purposes of this Act, a “third party agreement” is an agreement in
writing between a person who holds a licence and another person which is
made in accordance with any licence conditions imposed by the Authority for
the purpose of securing compliance with the requirements of Article 24 of the
first Directive (relations between tissue establishments and third parties) and
under which the other person(a) procures, tests or processes gametes or embryos (or both), on behalf of
the holder of the licence, or
(b) supplies to the holder of the licence any goods or services (including
distribution services) which may affect the quality or safety of gametes
or embryos.
(2) In this Act—
“relevant third party premises”, in relation to a licence, means any premises
(other than premises to which the licence relates)—
(a) on which a third party procures, tests, processes or distributes gametes
or embryos on behalf of any person in connection with activities
carried out by that person under a licence, or
(b) from which a third party provides any goods or services which may
affect the quality and safety of gametes or embryos to any person in
connection with activities carried out by that person under a licence;
“third party” means a person with whom a person who holds a licence has a
third party agreement.
(3) References in this Act to the persons to whom a third party agreement applies
are to—
(a) the third party,
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(b) any person designated in the third party agreement as a person to
whom the agreement applies, and
(c) any person acting under the direction of a third party or of any person
so designated.
Activities governed by the Act
3

Prohibitions in connection with embryos
(1) No person shall bring about the creation of an embryo except in pursuance of a
licence.
(1A) No person shall keep or use an embryo except—
(a) in pursuance of a licence, or
(b) in the case of(i) the keeping, without storage of an embryo intended for human
application, or
(ii) the processing, without storage, of such an embryo,
in pursuance of a third party agreement.
(1B) No person shall procure or distribute an embryo intended for human
application except in pursuance of a licence or third party agreement.
(2) No person shall place in a woman—
(a) an embryo other than a permitted embryo (as defined by section 3ZA),
or
(b) any gametes other than permitted eggs or permitted sperm (as so
defined).
(3) A licence cannot authorise—
(a) keeping or using an embryo after the appearance of the primitive
streak,
(b) placing an embryo in any animal, or
(c) keeping or using an embryo in any circumstances in which regulations
prohibit its keeping or use.
(4) For the purposes of subsection (3)(a) above, the primitive streak is to be taken
to have appeared in an embryo not later than the end of the period of 14 days
beginning with the day on which the process of creating the embryo began, not
counting any time during which the embryo is stored.

3ZA

Permitted eggs, permitted sperm and permitted embryos

(1) This section has effect for the interpretation of section 3(2).
(2) A permitted egg is one -
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(a) which has been produced by or extracted from the ovaries of a woman,
and
(b) whose nuclear or mitochondrial DNA has not been altered.
(3) Permitted sperm are sperm (a) which have been produced by or extracted from the testes of a man,
and
(b) whose nuclear or mitochondrial DNA has not been altered.
(4) An embryo is a permitted embryo if (a) it has been created by the fertilisation of a permitted egg by permitted
sperm, and
(b) no nuclear or mitochondrial DNA of any cell of the embryo has been
altered.
(5) Regulations may provide that (a) an egg can be a permitted egg, or
(b) an embryo can be a permitted embryo,
even though the egg or embryo had had applied to it in prescribed
circumstances a prescribed process designed to prevent the transmission of
serious mitochondrial disease.
(6) In this section (a) “woman” and “man” include respectively a girl and a boy (from birth),
and
(b) “prescribed” means prescribed by regulations.
3A

Prohibitions in connection with germ cells
(1) No person shall, for the purpose of providing fertility services for any woman,
use female germ cells taken or derived from an embryo or a foetus or use
embryos created by using such cells.
(2) In this section—
“female germ cells” means cells of the female germ line and includes such
cells at any stage of maturity and accordingly includes eggs; and
“fertility services” means ,medical, surgical or obstetric services provided for
the purposes of assisting women to carry children.

4

Prohibitions in connection with gametes.
(1) No person shall—
(a) store any gametes, or
(b) in the course of providing treatment services for any woman, use—
(i) any sperm, other than partner-donated sperm which has been
neither processed nor stored,
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(ii) the woman’s eggs after processing or storage, or
(iii) the eggs of any woman,
except in pursuance of a licence.
(1A) No person shall procure, test, process or distribute any gametes intended for
human application except in pursuance of a licence or a third party agreement.
(2) A licence cannot authorise storing or using gametes in any circumstances in
which regulations prohibit their storage or use.
(3) No person shall place sperm and eggs in a woman in any circumstances
specified in regulations except in pursuance of a licence.
(4) Regulations made by virtue of subsection (3) above may provide that, in
relation to licences only to place sperm and eggs in a woman in such
circumstances, sections 12 to 22 of this Act shall have effect with such
modifications as may be specified in the regulations.
(5) Activities regulated by this section or section 3 or 4A of this Act are referred
to in this Act as “activities governed by this Act”.
4A

Prohibitions in connection with genetic material not of human origin
(1) No person shall place in a woman (a) an embryo other than a human embryo,
(b) an inter-species embryo, or
(c) any gametes other than human gametes.
(2) No person shall (a) mix human gametes with the gametes of an animal,
(b) bring about the creation of an inter-species embryo, or
(c) keep or use an inter-species embryo,
except in pursuance of a licence.
(3) A licence cannot authorise the keeping or using of an inter-species embryo
after the earliest of the following (a) the appearance of the primitive streak,
(b) the end of the period of 14 days beginning with the day on which the
process of creating the inter-species embryo began, or
(c) the time when half the gestation or incubation period for any species
whose nuclear or mitochondrial DNA is contained in the embryo has
elapsed,
but any period during which the inter-species embryo is stored is not counted
under paragraph (b) or (c).
(4) A licence cannot authorise placing an inter-species embryo in an animal.
(5) For the purpose of this Act an inter-species embryo is -
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(a) an embryo created by using human gametes and the gametes of an
animal,
(b) an embryo created by replacing the nucleus of an animal egg or a cell
derived from an animal embryo with a human cell or the nucleus of a
human cell,
(c) a human embryo that has been altered by the introduction of any
sequence of nuclear or mitochondrial DNA of an animal,
(d) a human embryo that has been altered by the introduction of one or
more animal cells, or
(e) any other embryo that contains both (i) any haploid set of human chromosomes, and
(ii) any haploid set of animal chromosomes or any other sequence
of nuclear or mitochondrial DNA of an animal.
(6) For the purposes of this section an “animal” is an animal other than man.
(7) In this section “embryo” means a live embryo, including an egg that is in the
process of fertilisation or is undergoing any other process capable of resulting
in an embryo.
(8) In this section (a) references to eggs are to live eggs, including cells of the female germ
line at any stage of maturity, but not including eggs that are in the
process of fertilisation or are undergoing any other process capable of
resulting in an embryo,
(b) references to gametes are to eggs (as so defined) or to live sperm,
including cells of the male germ line at any stage of maturity.
8A
Duty of Authority to communicate with competent authorities of other
EEA states
The Authority shall communicate to the competent authorities of EEA states other
than the United Kingdom or of Gibraltar, and to the European Commission, such
information in relation to serious adverse events and serious adverse reactions as is
necessary for the purpose of enabling appropriate action to be taken, including where
necessary the withdrawal from use of gametes and embryos that are intended for
human application but are known or suspected to be unsuitable for such application.
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Scope of Licences
11

Licences for treatment, storage and research.
(1) The Authority may grant the following and no other licences—
(a) licences under paragraph 1 of Schedule 2 to this Act authorising
activities in the course of providing treatment services,
(aa) licences under paragraph 1A of that Schedule authorising activities in
the course of providing non-medical fertility services,
(b) licences under that Schedule authorising the storage of gametes and
embryos, and
(c) licences under paragraph 3 of that Schedule authorising activities for
the purposes of a project of research.
(2) Paragraph 4 of that Schedule has effect in the case of all licences.
Licence conditions

12

General conditions
(1) The following shall be conditions of every licence granted under this Act—
(a) except to the extent that the activities authorised by the licence fall
within paragraph (aa), that those activities shall be carried on only on
the premises to which the licence relates and under the supervision of
the person responsible,
(aa) that any activities to which section 3(1A)(b) or (1B) or 4(1A) applies
shall be carried on only on the premises to which the licence relates or
on relevant third party premises,
(b) that any member or employee of the Authority, on production, if so
required, of a document identifying the person as such, shall at all
reasonable times be permitted to enter those premises and inspect them
(which includes inspecting any equipment or records and observing
any activity),
(c) except in relation to the use of gametes in the course of providing basic
partner treatment services, that the provisions of Schedule 3 to this Act
shall be complied with,
(d) that proper records shall be maintained in such form as the Authority
may specify in directions,
(e) that no money or other benefit shall be given or received in respect of
any supply of gametes or embryos unless authorised by directions,
(f) that, where gametes or embryos are supplied to a person to whom
another licence applies, that person shall also be provided with such
information as the Authority may specify in directions, and
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(g) that the Authority shall be provided, in such form and at such intervals
as it may specify in directions, with such copies of or extracts from the
records, or such other information, as the directions may specify.
(2) Subsection (3) applies to—
(a) every licence under paragraph 1 or 1A of Schedule 2, and
(b) every licence under paragraph 2 of that Schedule, so far as authorising
the storage of gametes or embryos intended for human application.
(3) It shall be a condition of every licence to which this subsection applies that—
(a) such information as is necessary to facilitate the traceability of gametes
and embryos, and
(b) any information relating to the quality or safety of gametes or embryos,
shall be recorded and provided to the Authority upon request.
13

Conditions of licences for treatment.
(1) The following shall be conditions of every licence under paragraph 1 of
Schedule 2 to this Act.
(2) Such information shall be recorded as the Authority may specify in directions
about the following—
(a) the persons for whom services are provided in pursuance of the
licence,
(b) the services provided for them,
(c) the persons whose gametes are kept or used for the purposes of
services provided in pursuance of the licence or whose gametes have
been used in bringing about the creation of embryos so kept or used,
(d) any child appearing to the person responsible to have been born as a
result of treatment in pursuance of the licence,
(e) any mixing of egg and sperm and any taking of an embryo from a
woman or other acquisition of an embryo, and
(f) such other matters as the Authority may specify in directions.
(3) The records maintained in pursuance of the licence shall include any
information recorded in pursuance of subsection 2 above and any consent of a
person whose consent is required under Schedule 3 to this Act.
(4) No information shall be removed from any records maintained in pursuance of
the licence before the expiry of such period as may be specified in directions
for records of the class in question.
(5) A woman shall not be provided with treatment services, unless account has
been taken of the welfare of any child who may be born as a result of the
treatment, and of any other child who may be affected by the birth.
(6) A woman shall not be provided with treatment services of a kind specified in
Part 1 of Schedule 3ZA unless she and any man or woman who is to be treated
together with her have been given a suitable opportunity to receive proper
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counselling about the implications of her being provided with treatment
services of that kind, and have been provided with such relevant information
as is proper.
(6A) A woman shall not be provided with treatment services after the happening of
any event falling within any paragraph of Part 2 of Schedule 3ZA unless
(before or after the event) she and the intended second parent have been given
a suitable opportunity to receive proper counselling about the implications of
the woman being provided with treatment services after the happening of that
event, and have been provided with such relevant information as is proper.
(6B) The reference in subsection (6A) to the intended second parent is a reference
to (a) any man as respects whom the agreed fatherhood conditions in section
43 of the Human Tissue and Embryos Act 2007 (“the 2007 Act”) are
for the time being satisfied in relation to treatment provided to the
woman being treated, and
(b) any woman as respects whom the agreed female parenthood conditions
in section 50 of the 2007 Act are for the time being satisfied, in
relation to treatment provided to the woman to be treated.
(6C) Where the person responsible receives from a person (“X”) notice underG
section 43(1)(c) or 50(1)(c) of the 2007 Act of X’s withdrawal of consent to XG
being treated as the parent of any child resulting from the provision ofG
treatment services to a woman (“W”), the person responsible—G
(a) must notify W in writing of the receipt of the notice from X, and
(b) no person to whom the licence applies may place an embryo or sperm
and eggs in W, or artificially inseminate W, until W has been so
notified.
(6D) Where the person responsible receives from a woman (“W”) who has
previously given notice under section 43(1)(b) or 50(1)(b) of the 2007 Act that
she consents to another person (“X”) being treated as a parent of any child
resulting from the provision of treatment services to W (a) notice under section 43(1)(c) or 50(1)(c) of the 2007 Act of the
withdrawal of W’s consent, or
(b) a notice under section 43(1)(b) or 50(1)(b) of the 2007 Act in respect
of a person other than X,
the person responsible must take reasonable steps to notify X in writing of
the receipt of the notice mentioned in paragraph (a) or (b).
(7) Suitable procedures shall be maintained—
(a) for determining the persons providing gametes or from whom embryos
are taken for use in pursuance of the licence, and
(b) for the purpose of securing that consideration is given to the use of
practices not requiring the authority of a licence as well as those
requiring such authority.
(8) In determining –
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(a) the persons who are to provide gametes for use in pursuance of the
licence in a case where consent is required under paragraph 5 of
Schedule 3 for the use in question,
(b) the woman from whom an embryo is to be taken for use in pursuance
of the licence, in a case where her consent is required under paragraph
7 of Schedule 3 for the use of the embryo, or
(c) which of two or more embryos to place in a woman,
persons or embryos that are known to have a gene, chromosome or
mitochondrion abnormality involving a significant risk that a person with the
abnormality will have or develop a serious physical or mental disability, a
serious illness or any other serious medical condition must not be preferred to
those that are not known to have such an abnormality.
(9) No embryo appropriated for the purpose of training persons in the testing of
embryos shall be kept or used for the provision of treatment services.
(10) The person responsible shall comply with any requirement imposed on that
person by section 31ZC.
13A

Conditions of licences for non-medical treatment services.

(1) The following shall be conditions of every licence under paragraph 1A of
Schedule 2.
(2) The requirements of section 13(2) to (4) and (7) shall be complied with.
(3) A woman shall not be provided with any non-medical fertility services
involving the use of sperm other than partner-donated sperm unless the
woman being provided with the services has been given a suitable opportunity
to receive proper counselling about the implications of taking the proposed
steps, and has been provided with such information as is proper.
14

Conditions of storage licences.
(1) The following shall be conditions of every licence authorising the storage of
gametes or embryos—
(a) that gametes of a person shall be placed in storage only if (i) received from that person,
(ii) acquired in circumstances in which by virtue of paragraph 9 or
10 of Schedule 3 that person’s consent to the storage is not
required, or
(iii) acquired from a person to whom a licence or third party
agreement applies,
(aa) that an embryo taken from a woman shall be placed in storage only if (i) received from that woman, or
(ii) acquired from a person to whom a licence or third party
agreement applies,
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(ab) that an embryo the creation of which has been brought about in vitro
otherwise than in pursuance of that licence shall be placed in storage
only if acquired from a person to whom a licence or third party
agreement applies,
(b) that gametes or embryos which are or have been stored shall not be
supplied to a person otherwise than in the course of providing
treatment services unless that person is a person to whom a licence
applies,
(c) that no gametes or embryos shall be kept in storage for longer than the
statutory storage period and, if stored at the end of the period, shall be
allowed to perish, and
(d) that such information as the Authority may specify in directions as to
the persons whose consent is required under Schedule 3 to this Act, the
terms of their consent and the circumstances of the storage and as to
such other matters as the Authority may specify in directions shall be
included in the records maintained in pursuance of the licence.
(2) No information shall be removed from any records maintained in pursuance of
such a licence before the expiry of such period as may be specified in
directions for records of the class in question.
(3) The statutory storage period in respect of gametes is such period not exceeding
ten years as the licence may specify.
(4) The statutory storage period in respect of embryos is such period not
exceeding ten years as the licence may specify.
(5) Regulations may provide that subsection (3) or (4) above shall have effect as if
for ten years there were substituted—
(a) such shorter period, or
(b) in such circumstances as may be specified in the regulations, such
longer period,
as may be specified in the regulations.
14A

Conditions of licences: human application.

(1) This section applies to—
(a) every licence under paragraph 1 or 1A of Schedule 2, and
(b) every licence under paragraph 2 of that Schedule, so far as authorising
storage of gametes or embryos intended for human application.
(2) A licence to which this section applies may not authorise the storage,
procurement, testing, processing or distribution of gametes or embryos unless
it contains the conditions required by Schedule 3A.
(3) In relation to any gametes or embryos imported into the United Kingdom from
an EEA state other than the United Kingdom or from Gibraltar, compliance
with the requirements of the laws or other measures adopted in the relevant
state or territory for the purpose of implementing the first, second and third
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Directives shall be taken to be compliance with the conditions required by
Schedule 3A.
(4) Subsection (3) shall not apply to any licence conditions imposed by the
Authority which amount to more stringent protective measures for the
purposes of Article 4(2) of the first Directive.
15

Conditions of research licences
(1) The following shall be conditions of every licence under paragraph 3 of
Schedule 2 to this Act.
(2) The records maintained in pursuance of the licence shall include such
information as the Authority may specify in directions about such matters as
the Authority may so specify.
(3) No information shall be removed from any records maintained in pursuance of
the licence before the expiry of such period as may be specified in directions
for records of the class in question.
(4) No embryo appropriated for the purposes of any project of research shall be
kept or used otherwise than for the purposes of such a project.

15ZA Conditions of licences relating to inter-species embryos etc
(1) If by virtue of regulations under sub-paragraph (3) of paragraph 3 of Schedule
2, any of the activities mentioned in that sub-paragraph can be authorised by a
licence under that paragraph, regulations may provide for specified conditions
to be conditions of(a) every licence under paragraph 3 of Schedule 2 authorising such
activities, and
(b) every licence under paragraph 2 of that Schedule authorising the
storage of inter-species embryos.
(2) Regulations made by virtue of this section may, in particular, exclude or
modify –
(a) any of the provisions of sections 12, except subsection (1)(c) of that
section, and
(b) any of the provisions of sections 14 and 15,
in their application to a licence falling within subsection (1)(a) or (b).
15A

Duties of the Authority in relation to serious adverse events and serious
adverse reactions.

(1) The Authority shall investigate serious adverse events and serious adverse
reactions and take appropriate control measures.
(2) In investigating any serious adverse event or serious adverse reaction, the
Authority shall, where it is appropriate to do so, arrange for—
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(a) any premises to which a licence relates and any relevant third party
premises to be inspected on its behalf, and
(b) a report on the inspection to be made to it.
(3) If the Authority receives a request from a competent authority in an EEA state
other than the United Kingdom or in Gibraltar to carry out an inspection in
relation to a serious adverse event or serious adverse reaction, the Authority
must arrange for such an inspection to be carried out, for a report to be made
of the inspection and for appropriate control measures to be taken.

Grant, revocation and suspension of licences
16

Grant of licence.
(1) The Authority may on application grant a licence to any person if the
requirements of subsection (2) below are met.
(2) The requirements mentioned in subsection (1) above are—
(a) that the application is for a licence designating an individual as the
person under whose supervision the activities to be authorised by the
licence are to be carried on,
(b) that either that individual is the applicant or—
(i) the application is made with the consent of that individual, and
(ii) the Authority is satisfied that the applicant is a suitable person
to hold a licence,
(c) in relation to a licence under paragraph 1 or 1A of Schedule 2 or a
licence under paragraph 2 of that Schedule authorising the storage of
gametes or embryos intended for human application, that the
individual—
(i) possesses a diploma, certificate or other evidence of formal
qualifications in the field of medical or biological sciences,
awarded on completion of a university course of study, or other
course of study recognised in the United Kingdom as
equivalent, or is otherwise considered by the Authority to be
suitably qualified on the basis of academic qualifications in the
field of nursing, and
(ii) has at least two years’ practical experience which is directly
relevant to the activity to be authorised by the licence,
(ca) in relation to a licence under paragraph 2 of Schedule 2 authorising
storage of gametes or embryos not intended for human application or a
licence under paragraph 3 of that Schedule, that the Authority is
satisfied that the qualifications and experience of that individual are
such as are required for the supervision of the activities,

167

(cb) that the Authority is satisfied that the character of that individual is
such as is required for the supervision of the activities and that the
individual will discharge the duty under section 17 of this Act,
(d) that the Authority is satisfied that the premises in respect of which the
licence is to be granted are suitable for the activities, and
(e) that all the other requirements of this Act in relation to the granting of
the licence are satisfied.
(3) The grant of a licence to any person may be by way of renewal of a licence
granted to that person, whether on the same or different terms.
(4) Where the Authority is of the opinion that the information provided in the
application is insufficient to enable it to determine the application, it need not
consider the application until the applicant has provided it with such further
information as it may require him to provide.
(5) The Authority shall not grant a licence unless a copy of the conditions to be
imposed by the licence has been shown to, and acknowledged in writing by,
the applicant and (where different) the person under whose supervision the
activities are to be carried on.
17

The person responsible
(1) It shall be the duty of the individual under whose supervision the activities
authorised by a licence are carried on (referred to in this Act as the "person
responsible" ) to secure—
(a) that the other persons to whom the licence applies are of such
character, and are so qualified by training and experience, as to be
suitable persons to participate in the activities authorised by the
licence,
(b) that proper equipment is used,
(c) that proper arrangements are made for the keeping of gametes and
embryos and for the disposal of gametes or embryos that have been
allowed to perish,
(d) that suitable practices are used in the course of the activities,
(e) that the conditions of the licence are complied with,
(f) that conditions of third party agreements relating to the procurement,
testing, processing or distribution of gametes or embryos are complied
with, and
(g) that the Authority is notified and provided with a report analysing the
cause and the ensuing outcome of any serious adverse event or serious
adverse reaction.
(2) References in this Act to the persons to whom a licence applies are to—
(a) the person responsible,
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(b) any person designated in the licence, or in a notice given to the
Authority by the person who holds the licence or the person
responsible, as a person to whom the licence applies, and
(c) any person acting under the direction of the person responsible or of
any person so designated.
18

Revocation of licence
(1) The Authority may revoke a licence on application by—
(a) the person responsible, or
(b) the holder of the licence (if different).
(2) The Authority may revoke a licence otherwise than on application under
subsection (1) if—
(a) it is satisfied that any information given for the purposes of the
application for the licence was in any material respect false or
misleading,
(b) it is satisfied that the person responsible has failed to discharge, or is
unable because of incapacity to discharge, the duty under section 17,
(c) it is satisfied that the person responsible has failed to comply with
directions given in connection with any licence,
(d) it ceases to be satisfied that the premises specified in the licence are
suitable for the licensed activity,
(e) it ceases to be satisfied that any premises which are relevant third party
premises in relation to a licence are not suitable for the activities
entrusted to the third party by the person who holds the licence,
(f) it ceases to be satisfied that the holder of the licence is a suitable
person to hold the licence,
(g) it ceases to be satisfied that the person responsible is a suitable person
to supervise the licensed activity,
(h) the person responsible dies or is convicted of an offence under this
Act, or
(i) it is satisfied that there has been any other material change of
circumstances since the licence was granted.

18A

Variation of licence

(1) The Authority may on application by the holder of the licence vary the licence
so as to substitute another person for the person responsible if—
(a) the application is made with the consent of that other person, and
(b) the Authority is satisfied that the other person is a suitable person to
supervise the licensed activity.
(2) The Authority may vary a licence on application by—
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(a) the person responsible, or
(b) the holder of the licence (if different).
(3) The Authority may vary a licence without an application under subsection (2)
if it has the power to revoke the licence under section 18(2).
(4) The powers under subsections (2) and (3) do not extend to making the kind of
variation mentioned in subsection (1).
(5) The Authority may vary a licence without an application under subsection (2)
by—
(a) removing or varying a condition of the licence, or
(b) adding a condition to the licence.
(6) The powers conferred by this section do not extend to the conditions required
by sections 12 to 15ZA of this Act.
19

Procedure in relation to licensing decisions
(1) Before making a decision—
(a) to refuse an application for the grant, revocation or variation of a
licence, or
(b) to grant an application for a licence subject to a condition imposed
under paragraph 1(2), 1A(2), 2(2) or 3(5) of Schedule 2,
the Authority shall give the applicant notice of the proposed decision and
of the reasons for it.
(2) Before making a decision under section 18(2), 18A(3) or (5), the Authority
shall give notice of the proposed decision and of the reasons for it to—
(a) the person responsible, and
(b) the holder of the licence (if different).
(3) Where an application has been made under section 18A(2) to vary a licence,
but the Authority considers it appropriate to vary the licence otherwise than in
accordance with the application, before so varying the licence the Authority
shall give notice of its proposed decision and the reasons for it to –
(a) the person responsible, and
(b) the holder of the licence (if different).
(4) A person to whom notice is given under subsection (1), (2) or (3) has the right
to require the Authority to give him an opportunity to make representations of
one of the following kinds about the proposed decision, namely—
(a) oral representations by him, or a person acting on his behalf;
(b) written representations by him.
(5) The right under subsection (4) is exercisable by giving the Authority notice of
the exercise of the right before the end of the period of 28 days beginning with
the day on which the notice under subsection (1), (2) or (3) was given.

170

(6) The Authority may by regulations make such additional provision about
procedure in relation to the carrying out of functions under sections 18 and
18A and this section as it thinks fit.
19A

Notification of licensing decisions

(1) In the case of a decision to grant a licence, the Authority shall give notice of
the decision to—
(a) the applicant, and
(b) the person who is to be the person responsible.
(2) In the case of a decision to revoke a licence, the Authority shall give notice of
the decision to—
(a) the person responsible, and
(b) the holder of the licence (if different).
(3) In the case of a decision to vary a licence on application under section 18A(1),
the Authority shall give notice of the decision to—
(a) the holder of the licence, and
(b) (if different) the person who is to be the person responsible.
(4) In the case of any other decision to vary a licence, the Authority shall give
notice of the decision to—
(a) the person responsible, and
(b) the holder of the licence (if different).
(5) In the case of a decision to refuse an application for the grant, revocation or
variation of a licence, the Authority shall give notice of the decision to the
applicant.
(6) Subject to subsection (7) a notice under subsection (2), (4) or (5) shall include
a statement of the reasons for the decision.
(7) In the case of a notice under subsection (2) or (4) the notice is not required to
include a statement of the reasons for the decision if the decision is made on
an application under section 18(1) or 18A(2).
19B

Applications under this Act
The Authority may by regulations make provision about applications under
this Act and may, in particular, make provision about—
(a) the form and content of such an application,
(b) the information to be supplied with such an application, and
(c) procedure in relation to the determination of such an application.

20

Right to reconsideration of licensing decisions
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(1) If an application for the grant, revocation or variation of a licence is refused,
the applicant may require the Authority to reconsider the decision.
(2) Where the Authority decides to vary or revoke a licence, any person to whom
notice of the decision was required to be given (other than a person who
applied for the variation or revocation) may require the Authority to
reconsider the decision.
(3) The right under subsections (1) and (2) is exercisable by giving the Authority
notice of exercise of the right before the end of the period of 28 days
beginning with the day on which notice of the decision concerned was given
under section 19A.
(4) Subsections (1) and (2) do not apply to a decision on reconsideration.
20A

Appeals committee

(1) The Authority shall maintain one or more committees to carry out its functions
in pursuance of notices under section 20.
(2) A committee under subsection (1) is referred to in this Act as an appeals
committee.
(3) An appeals committee shall consist of not less than five members of the
Authority.
(4) The quorum for an appeals committee shall be three.
20B

Procedure on reconsideration

(1) Reconsideration shall be by way of a fresh decision.
(2) On reconsideration—
(a) the person by whom reconsideration is required (“the appellant”) shall
be entitled to require that he or his representative be given an
opportunity to appear before and be heard by the appeals committee
dealing with the matter,
(b) at any meeting at which such an opportunity is given, the person who
made the decision which is the subject of reconsideration shall be
entitled to appear and be heard in person or by a representative, and
(c) the appeals committee dealing with the matter shall consider any
written representations received from the appellant or the person who
made the decision which is the subject of reconsideration.
(3) The appeals committee by which a decision is reconsidered in pursuance of a
notice under section 20 shall give the appellant notice of its decision.
(4) If on reconsideration an appeals committee upholds the previous decision, the
notice under subsection (3) shall include a statement of the reasons for the
appeal committee’s decision.
(5) The Authority may by regulations make such other provision about procedure
in relation to reconsideration as it thinks fit.
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(6) Where reconsideration of a decision is required under section 20(2) by only
one of two persons by whom it could have been required it shall be treated for
the purposes of this section as required by both of them.
(7) In this section “reconsideration” means reconsideration in pursuance of a
notice under section 20.
21

Appeal on a point of law
A person aggrieved by a decision on reconsideration in pursuance of a notice
under section 20 may appeal to the High Court or, in Scotland, the Court of
Session on a point of law.

22

Power to suspend licence
(1) Where the Authority—
(a) has reasonable grounds to suspect that there are grounds for revoking a
licence, and
(b) is of the opinion that the licence should immediately be suspended,
it may by notice suspend the licence for such period not exceeding three
months as may be specified in the notice.
(2) The Authority may continue suspension under subsection (1) by giving a
further notice under that subsection.
(3) Notice under subsection (1) shall be given to the person responsible or where
the person responsible has died or appears to be unable because of incapacity
to discharge the duty under section 17—
(a) to the holder of the licence, or
(b) to some other person to whom the licence applies.
(4) Subject to subsection (5), a licence shall be of no effect while a notice under
subsection (1) is in force.
(5) An application may be made under section 18(1) or section 18A(1) or (2) even
though a notice under subsection (1) is in force.
Directions and guidance

23

Directions: general.
(1) The Authority may from time to time give directions for any purpose for
which directions may be given under this Act or directions varying or
revoking such directions.
(2) A person to whom any requirement contained in directions is applicable shall
comply with the requirement.
(3) Anything done by a person in pursuance of directions is to be treated for the
purposes of this Act as done in pursuance of a licence.
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(4) Where directions are to be given to a particular person, they shall be given by
serving notice of the directions on the person.
(5) In any other case, directions may be given—
(a) in respect of any licence (including a licence which has ceased to have
effect), by serving notice of the directions on the person—
(i) who is the person responsible or the holder of the licence, if
different, or
(ii) who was the person responsible or the holder of the licence, if
different, and
(b) if the directions appear to the Authority to be general directions or it
appears to the Authority that it is not practicable to give notice in
pursuance of paragraph (a) above, by publishing the directions in such
way as, in the opinion of the Authority, is likely to bring the directions
to the attention of the persons to whom they are applicable.
24

Directions as to particular matters.
(1) If, in the case of any information about persons for whom treatment services,
other than basic partner treatment services, were provided, the person
responsible does not know that any child was born following the treatment, the
period specified in directions by virtue of section 13(4) of this Act shall not
expire less than 50 years after the information was first recorded.
(2) In the case of every licence under paragraph 1 or 1A of Schedule 2 to this Act,
directions shall require information to be recorded and given to the Authority
about each of the matters referred to in section 13(2)(a) to (e) of this Act.
(3) In relation to gametes or embryos that are not intended for human application,
directions may authorise, in such circumstances and subject to such conditions
as may be specified in the directions, the keeping, by or on behalf of a person
to whom a licence applies, of gametes or embryos in the course of their
carriage to or from any premises.

(3A) In relation to gametes and embryos that are intended for human application,
directions may authorise the keeping of gametes or embryos by or on behalf of
a person to whom a licence applies, in the course of their carriage—
(a) between premises to which licences relate,
(b) between such premises and relevant third party premises,
(c) between premises referred to in paragraphs (a) and (b) and tissue
establishments accredited, designated, authorised or licensed under the
laws, or other measures, of an EEA state other than the United
Kingdom or of Gibraltar which implement the first, second and third
Directives, or
(d) between premises referred to in paragraphs (a) and (b) and tissue
establishments in a country which is not an EEA state, pursuant to
directions given under subsection (4),
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in such circumstances and subject to such conditions as may be specified in
directions.
(4) Directions may authorise any person to whom a licence applies to receive
gametes or embryos from outside the United Kingdom or to send gametes or
embryos outside the United Kingdom in such circumstances and subject to
such conditions as may be specified in the directions, and directions made by
virtue of this subsection may provide for sections 12 to 14 of the Act to have
effect with such modifications as may be specified in the directions.
(4A) In giving any directions under subsection (4), authorising any person to whom
a licence applies to import into the United Kingdom from a country which is
not an EEA state, or to export from the United Kingdom to such a country,
gametes or embryos intended for human application, the Authority shall—
(a) include directions specifying the measures that persons to whom a
licence applies shall take to ensure that all such imports or exports
meet standards of quality and safety equivalent to those laid down in
the Act, and
(b) have regard to ensuring traceability.
(4B) If, by virtue of regulations under sub-paragraph (3) of paragraph 3 of Schedule
2, any of the activities mentioned in that sub-paragraph can be authorised by a
licence under that paragraph, regulations may make provision requiring or
authorising the giving of directions in relation to particular matters related to
such activities and specified in the regulations.
(4C) Regulations made by virtue of subsection (4B) may, in particular, make
provision in relation to inter-species embryos corresponding to that made by
subsection (3) or (4) in relation to embryos.
(5A) Directions may make provision for the purpose of dealing with a situation
arising in consequence of (a) the variation of a licence, or
(b) a licence ceasing to have effect.
(5B) Directions under subsection (5A)(a) may impose requirements (a) on the holder of the licence,
(b) on the person who is the person responsible immediately before or
immediately after the variation, or
(c) on any other person, if that person consents.
(5C) Directions under subsection (5A)(b) may impose requirements (a) on the person who holds the licence immediately before the licence
ceases to have effect,
(b) on the person who is the person responsible at that time, or
(c) on any other person if that person, consents.
(5D) Directions under subsection (5A) may in particular, require anything kept, or
information held in pursuance of the licence to be transferred in accordance
with the directions.
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(5E) Where a licence has ceased to have effect by reason of the death or dissolution
of its holder, anything subsequently done by a person before directions are
given under subsection (5A) shall, if the licence would have been authority for
doing it, be treated as authorised by a licence.
(11) Where the Authority proposes to give directions specifying any animal for the
purposes of paragraph 1(1)(f) or 3(2) of Schedule 2 to this Act, it shall report
the proposal to the Secretary of State; and the directions shall not be given
until the Secretary of State has laid a copy of the report before each House of
Parliament.
(12) Directions may require a unique code to be assigned to each donation of
gametes and embryos intended for human application received pursuant to a
licence.
(13) The Authority may give directions as to the information to be provided to it
and any measures to be taken by the person responsible in the event of—
(a)

any occurrence which may adversely influence the quality or safety of
gametes or embryos intended for human application,

(b)

any adverse incident which may be linked to the quality or safety of
gametes or embryos intended for human application, or

(c)

any misidentification or mix-up of gametes or embryos intended for
human application.

(14) In this section, “tissue establishment” has the meaning given by Article 3(o) of
the first Directive.
25

Code of practice
(1) The Authority shall maintain a code of practice giving guidance about the
proper conduct of activities carried on in pursuance of a licence under this Act
and the proper discharge of the functions of the person responsible and other
persons to whom the licence applies.
(2) The guidance given by the code shall include guidance for those providing
treatment services about the account to be taken of the welfare of children who
may be born as a result of treatment services and of other children who may be
affected by such births.
(3) The code may also give guidance about the use of any technique involving the
placing of sperm and eggs in a woman.
(4) The Authority may from time to time revise the whole or any part of the code.
(5) The Authority shall publish the code as for the time being in force.
(6) A failure on the part of any person to observe any provision of the code shall
not of itself render the person liable to any proceedings, but—
(a) the Authority shall, in considering whether there has been any failure
to comply with any conditions of a licence and, in particular,
conditions requiring anything to be "proper" or "suitable", take account
of any relevant provision of the code, and
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(b) the Authority may, in considering, where it has power to do so,
whether or not to vary or revoke a licence, take into account any
observance of or failure to observe the provisions of the code.
26

Procedure for approval of code
(1) The Authority shall send a draft of the proposed first code of practice under
section 25 of this Act to the Secretary of State within twelve months of the
commencement of section 5 of this Act.
(2) If the Authority proposes to revise the code or, if the Secretary of State does
not approve a draft of the proposed first code, to submit a further draft, the
Authority shall send a draft of the revised code or, as the case may be, a
further draft of the proposed first code to the Secretary of State.
(3) Before preparing any draft, the Authority shall consult such persons as the
Secretary of State may require it to consult and such other persons (if any) as
it considers appropriate.
(4) If the Secretary of State approves a draft, he shall lay it before Parliament and,
if he does not approve it, he shall give reasons to the Authority.
(5) A draft approved by the Secretary of State shall come into force in accordance
with directions.
Status

27

Meaning of "mother".
(1) The woman who is carrying or has carried a child as a result of the placing in
her of an embryo or of sperm and eggs, and no other woman, is to be treated
as the mother of the child.
(2) Subsection (1) above does not apply to any child to the extent that the child is
treated by virtue of adoption as not being the woman’s child.
(3) Subsection (1) above applies whether the woman was in the United Kingdom
or elsewhere at the time of the placing in her of the embryo or the sperm and
eggs.

28

Meaning of "father".
(1) Subject to subsections (5A) to (5I) below, this section applies in the case of a
child who is being or has been carried by a woman as the result of the placing
in her of an embryo or of sperm and eggs or her artificial insemination.
(2) If—
(a) at the time of the placing in her of the embryo or the sperm and eggs or
of her insemination, the woman was a party to a marriage, and
(b) the creation of the embryo carried by her was not brought about with
the sperm of the other party to the marriage,
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then, subject to subsection (5) below, the other party to the marriage shall be
treated as the father of the child unless it is shown that he did not consent to
the placing in her of the embryo or the sperm and eggs or to her insemination
(as the case may be).
(3) If no man is treated, by virtue of subsection (2) above, as the father of the
child but—
(a) the embryo or the sperm and eggs were placed in the woman, or she
was artificially inseminated, in the course of treatment services
provided for her and a man together by a person to whom a licence
applies, and
(b) the creation of the embryo carried by her was not brought about with
the sperm of that man,
then, subject to subsection (5) below, that man shall be treated as the father of
the child.
(4) Where a person is treated as the father of the child by virtue of subsection (2) or (3)
above, no other person is to be treated as the father of the child.

(5) Subsections (2) and (3) above do not apply—
(a) in relation to England and Wales and Northern Ireland, to any child
who, by virtue of the rules of common law, is treated as the legitimate
child of the parties to a marriage,
(b) in relation to Scotland, to any child who, by virtue of any enactment or
other rule of law, is treated as the child of the parties to a marriage, or
(c) to any child to the extent that the child is treated by virtue of adoption
as not being the man’s child.
(5A) If—
(a) a child has been carried by a woman as the result of the placing in her
of an embryo or of sperm and eggs or her artificial insemination,
(b) the creation of the embryo carried by her was brought about by using
the sperm of a man after his death, or the creation of the embryo was
brought about using the sperm of a man before his death but the
embryo was placed in the woman after his death,
(c) the woman was a party to a marriage with the man immediately before
his death,
(d) The man consented in writing (and did not withdraw the consent)—
(i) to the use of his sperm after his death which brought about the
creation of the embryo carried by the woman or ( as the case
may be) to the placing in the woman after his death of the
embryo which was brought about using his sperm before his
death, and
(ii) to being treated for the purposes mentioned in subsection (5I)
below as the father of any resulting child,
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(e) the woman has elected in writing not later than the end of the period of
42 days from the day on which the child was born for the man to be
treated for the purpose mentioned in subsection (5I) below as the father
of the child, and
(f) no-one else is to be treated as the father of the child by virtue of
subsection (2) or (3) above or by virtue of adoption or the child being
treated as mentioned in paragraph (a) or (b) of subsection (5) above,
then the man shall be treated for the purpose mentioned in subsection (5I)
below as the father of the child.
(5B) If—
(a) a child has been carried by a woman as the result of the placing in her
of an embryo or of sperm and eggs or her artificial insemination,
(b) the creation of the embryo carried by her was brought about by using
the sperm of a man after his death, or the creation of the embryo was
brought about using the sperm of a man before his death but the
embryo was placed in the woman after his death,
(c) the woman was not a party to a marriage with the man immediately
before his death but treatment services were being provided for the
woman and the man together before his death either by a person to
whom a licence applies or outside the United Kingdom,
(d) the man consented in writing (and did not withdraw the consent)—
(i) to the use of his sperm after his death which brought about the
creation of the embryo carried by the woman or ( as the case
may be) to the placing in the woman after his death of the
embryo which was brought about using his sperm before his
death, and
(ii) to being treated for the purposes mentioned in subsection (5I)
below as the father of any resulting child,
(e) the woman has elected in writing not later than the end of the period of
42 days from the day on which the child was born for the man to be
treated for the purpose mentioned in subsection (5I) below as the father
of the child, and
(f) no-one else is to be treated as the father of the child by virtue of
subsection (2) or (3) above or by virtue of adoption or the child being
treated as mentioned in paragraph (a) or (b) of subsection (5) above,
Then the man shall be treated for the purpose mentioned in subsection (5I)
below as the father of the child.
(5C) If—
(a) a child has been carried by a woman as the result of the placing in her
of an embryo,
(b) the embryo was created at a time when the woman was a party to a
marriage,

179

(c) the creation of the embryo was not brought about with the sperm of the
other party to the marriage,
(d) the other party to the marriage died before the placing of the embryo in
the woman,
(e) the other party to the marriage consented in writing (and did not
withdraw the consent) —
(i) to the placing of the embryo in the woman after his death, and
(ii) to being treated for the purposes mentioned in subsection (5I)
below as the father of any resulting child,
(f) the woman has elected in writing not later than the end of the period of
42 days from the day on which the child was born for the other party to
the marriage to be treated for the purpose mentioned in subsection (5I)
below as the father of the child, and
(g) no-one else is to be treated as the father of the child by virtue of
subsection (2) or (3) above or by virtue of adoption or the child being
treated as mentioned in paragraph (a) or (b) of subsection (5) above,
then the other party to the marriage shall be treated for the purpose mentioned
in subsection (5I) below as the father of the child.
(5D) If—
(a) a child has been carried by a woman as the result of the placing in her
of an embryo,
(b) the embryo was not created at a time when the woman was a party to a
marriage but was created in the course of treatment services provided
for the woman and a man together either by a person to whom a
licence applies or outside the United Kingdom,
(c) the creation of the embryo was not brought about with the sperm of
that man,
(d) the man died before the placing of the embryo in the woman,
(e) the man consented in writing (and did not withdraw the consent) —
(i) to the placing of the embryo in the woman after his death, and
(ii) to being treated for the purposes mentioned in subsection (5I)
below as the father of any resulting child,
(f) the woman has elected in writing not later than the end of the period of
42 days from the day on which the child was born for the man to be
treated for the purpose mentioned in subsection (5I) below as the father
of the child, and
(g) no-one else is to be treated as the father of the child by virtue of
subsection (2) or (3) above or by virtue of adoption or the child being
treated as mentioned in paragraph (a) or (b) of subsection (5) above,
then the man shall be treated for the purpose mentioned in subsection (5I)
below as the father of the child.
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(5E) In the application of subsections (5A) to (5D) above to Scotland, for any
reference to a period of 42 days there shall be substituted a reference to a
period of 21 days.
(5F) The requirement under subsection (5A), (5B), (5C) or (5D) above as to the
making of an election (which requires an election to be made either on or
before the day on which the child was born or within the period of 42 or, as
the case may be, 21 days from that day) shall nevertheless be treated as
satisfied if the required election is made after the end of that period but with
the consent of the Registrar General under subsection (5G) below.
(5G) The Registrar General may at any time consent to the making of an election
after the end of the period mentioned in subsection (5F) above if, on an
application made to him in accordance with such requirements as he may
specify, he is satisfied that there is a compelling reason for giving his consent
to the making of such an election.
(5H) In subsections (5F) and (5G) above “the Registrar General” means the
Registrar General for England and Wales, the Registrar General of Births,
Deaths and Marriages for Scotland, or (as the case may be) the Registrar
General for Northern Ireland.
(5I) The purpose referred to in subsections (5A) to (5D) above is the purpose of
enabling the man’s particulars to be entered as the particulars of the child’s
father in (as the case may be) a register of live-births or still-births kept under
the Births and Deaths Registration Act 1953 or the Births and Deaths
Registration (Northern Ireland) Order 1976 or a register of births or still-births
kept under the Registration of Births, Deaths and Marriages (Scotland) Act
1965.
(6) Where—
(a) the sperm of a man who had given such consent as is required by
paragraph 5 of Schedule 3 to this Act was used for a purpose for which
such consent was required, or
(b) the sperm of a man, or any embryo the creation of which was brought
about with his sperm, was used after his death,
he is not, subject to subsections (5A) and (5B) above, to be treated as the
father of the child.
(7) The references in subsection (2) above and subsections (5A) to (5D) above to
the parties to a marriage at the time there referred to—
(a) are to the parties to a marriage subsisting at that time, unless a judicial
separation was then in force, but
(b) include the parties to a void marriage if either or both of them
reasonably believed at that time that the marriage was valid; and for
the purposes of this subsection it shall be presumed, unless the contrary
is shown, that one of them reasonably believed at that time that the
marriage was valid.
(8) This section applies whether the woman was in the United Kingdom or
elsewhere at the time of the placing in her of the embryo or the sperm and
eggs or her artificial insemination.
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(9) In subsection (7)(a) above, "judicial separation" includes a legal separation
obtained in a country outside the British Islands and recognised in the United
Kingdom.
29

Effect of sections 27 and 28.
(1) Where by virtue of section 27 or 28 of this Act a person is to be treated as the
mother or father of a child, that person is to be treated in law as the mother or,
as the case may be, father of the child for all purposes.
(2) Where by virtue of section 27 or 28 of this Act a person is not to be treated as
the mother or father of a child, that person is to be treated in law as not being
the mother or, as the case may be, father of the child for any purpose.
(3) Where subsection (1) or (2) above has effect, references to any relationship
between two people in any enactment, deed or other instrument or document
(whenever passed or made) are to be read accordingly.

(3A) Subsections (1) to (3) above do not apply in relation to the treatment in law of
a deceased man in a case to which section 28(5A), (5B), (5C) or (5D) of this
Act applies.
(3B) Where subsection (5A), (5B), (5C) or (5D) of section 28 of this Act applies,
the deceased man—
(a) is to be treated in law as the father of the child for the purpose referred
to in that subsection, but
(b) is to be treated in law as not being the father of the child for any other
purpose.
(3C) Where subsection (3B) above has effect, references to any relationship
between two people in any enactment, deed or other instrument or document
(whenever passed or made) are to be read accordingly.
(3D) In subsection (3C) above “enactment” includes an enactment comprised in, or
in an instrument made under, an Act of the Scottish Parliament or Northern
Ireland legislation.
(10)
In relation to England and Wales and Northern Ireland, nothing in the
provisions of section 27(1) or 28(2) to (4) or (5A) to (5I), read with this
section, affects—
(a) the succession to any dignity or title of honour or renders any person
capable of succeeding to or transmitting a right to succeed to any such
dignity or title, or
(b) the devolution of any property limited (expressly or not) to devolve (as
nearly as the law permits) along with any dignity or title of honour.
(11)

In relation to Scotland—
(a) those provisions do not apply to any title, coat of arms, honour or
dignity transmissible on the death of the holder thereof or affect the
succession thereto or the devolution thereof, and
(b) where the terms of any deed provide that any property or interest in
property shall devolve along with a title, coat of arms, honour or
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dignity, nothing in those provisions shall prevent that property or
interest from so devolving.
Information
31

Register of information.
(1) The Authority shall keep a register which shall contain any information
obtained by the Authority which falls within subsection (2) and which—
(a) is obtained by the Authority, or
(b) immediately before the coming into force of section 32 of the Human
Tissue and Embryos Act 2007, was contained in a register kept under
this section by the Human Fertilisation and Embryology Authority.
(2) Information falls within this subsection if it relates to—
(a) the provision for any identifiable individual of treatment services other
than basic partner treatment services,
(b) the procurement or distribution of any sperm, other than sperm which
is partner-donated sperm which has not been stored, in the course of
providing non-medical fertility services for any identifiable individual,
(c) the keeping of the gametes of any identifiable individual or of an
embryo taken from any identifiable woman,
(d) the use of the gametes of any identifiable individual other than their
use for the purpose of basic partner treatment services,
(e) the use of an embryo taken from any identifiable woman,
or if it shows that any identifiable individual is a relevant individual.
(3) Information does not fall within subsection (2) if it was provided to the
Authority for the purposes of any voluntary contact register as defined in
section 31ZE(1).
(4) In this section “relevant individual” means an individual who was or may have
been born in consequence of—
(a) treatment services, other than basic partner treatment services, or
(b) the procurement or distribution of any sperm (other than partner
donated sperm which has not been stored) in the course of providing
non-medical fertility services.

31ZA Request for information as to genetic parentage etc.
(1) A person who has attained the age of 18 ("the applicant") may by notice to the
Authority require the Authority to comply with a request under subsection (2),
and the Authority shall do so if—
(a) the information contained in the register shows that the applicant is a
relevant individual, and
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(b) the applicant has been given a suitable opportunity to receive proper
counselling about the implications of compliance with the request.
(2) The applicant may request the Authority to give the applicant notice stating
whether or not the information contained in the register shows that a person
(“the donor”) other than a parent of the applicant would or might, but for the
relevant statutory provisions, be the parent of the applicant, and if it does show
that—
(a) giving the applicant so much of that information as relates to the donor
as the Authority is required by regulations to give (but no other
information),
(b) stating whether or not that information shows that, but for the relevant
statutory provisions, the applicant and a person specified in the request
as a person whom the applicant proposes to marry or with whom the
applicant proposes to enter into a civil partnership, would or might be
related, or
(c) stating whether or not the information shows that there are other
persons of whom the donor is not the parent but would or might, but
for the relevant statutory provisions, be the parent and if so—
(i) the number of those other persons
(ii) the sex of each of them, and
(iii) the year of birth of each of them.
(3) The Authority need not comply with a request made under subsection (2)(c)
by any applicant, if it considers that special circumstances exist which increase
the likelihood that compliance with the request would enable the applicant (a) to identify the donor, in a case where the Authority is not required by
regulations under subsection (2)(a) to give the applicant information
which identifies the donor, or
(b) to identify any person about whom information is given under
subsection (2)(c).
(4) Regulations cannot require the Authority to give any information as to the
identity of a person whose gametes have been used or from whom an embryo
has been taken if a person to whom a licence applied was provided with the
information at a time when the Authority or, as the case may be, the Human
Fertilisation and Embryology Authority could not have been required to give
information of the kind in question.
(5) A person who has not attained the age of 18 ("the minor") may by notice to the
Authority specifying another person ("the intended spouse or civil partner") as
a person whom the minor proposes to marry or with whom the minor proposes
to enter into a civil partnership, require the Authority to comply with a request
under subsection (6), and the Authority shall do so, to the extent it is able, if—
(a) the information shows that the minor is a relevant individual,
(b) the minor has been given a suitable opportunity to receive proper
counselling about the implications of compliance with the request.
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(6) The minor may request the Authority to give the minor notice stating whether
or not the information contained in the register shows that, but for the relevant
statutory provisions, the minor and the intended spouse or civil partner would
or might be related.
(7) In this section—
“relevant individual” has the same meaning as in section 31;
“the relevant statutory provisions” means sections 27 to 29 of this Act and
Part 3 of the Human Tissue and Embryos Act 2007.
31ZB Power of Authority to inform donor of request for information
(1) Where—
(a) the Authority has received from a person (“the applicant”) a notice
containing a request under subsection (2) of section 31ZA, and
(b) compliance by the Authority with its duty under that section has
involved or will involve giving the applicant information relating to a
person other than the parent of the applicant who would or might, but
for the relevant statutory provisions, be a parent of the applicant (“the
donor”),
the Authority may notify the donor that a request under section 31ZA(2) has
been made, but may not disclose the identity of the applicant or any
information relating to the applicant.
(2) In this section “the relevant statutory provisions” has the same meaning as in
section 31ZA.
31ZC Provision to donor of information about resulting children
(1) This section where a person (“the donor”) has consented under Schedule 3
(whether before or after the coming into force of this section) to the use, for
the purposes of treatment services provided under a licence, of(a) the donor’s gametes, or
(b) an embryo the creation of which was brought about using the donor’s
gametes.
(2) In subsection (1) “treatment services” do not include treatment services
provided to the donor, or to the donor and another person together.
(3) The donor may by notice request the appropriate person to give the applicant
notice stating—
(a) the number of persons of whom the donor is not a parent but would or
might, but for the relevant statutory be a parent by virtue of the use of
gametes or embryos to which the consent relates,
(b) the sex of each of those persons, and
(c) the year of birth of each of those persons.
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(4) Subject to subsection (5) and (6), the appropriate person shall notify the donor
whether the appropriate person holds the information mentioned in subsection
(3) and, if if the appropriate person does so, must comply with the request.
(5) The appropriate person need not comply with a request under subsection (3) if
the appropriate person considers that special circumstances exist which
increase the likelihood that compliance with the request would enable the
donor to identify any of the persons falling within subsection (3)(a) to (c).
(6) Where the person who held the licence referred to in subsection (1) continues
to hold a licence under paragraph 1 of Schedule 2, the Authority need not
comply with a request under subsection (3) made to the Authority unless the
donor has previously made a request under that subsection to the person
responsible and the person responsible –
(a) has notified the donor that the information concerned is not held, or
(b) has failed to comply with the request within a reasonable period.
(7) In this section“the appropriate person” means -G
(a) in a case where the person who held the licence referred to in
subsection (1) continues to hold a licence under paragraph 1 of
Schedule 2, the person responsible, or
(b) the Authority;
“the relevant statutory provisions” has the same meaning as in section 31ZA.
31ZD Provision of information about donor-conceived genetic siblings
(1) For the purposes of this section, two relevant individuals are donor conceived
genetic siblings of each other, if a person (“the donor”) who is not the parent
of either of them would or might, but for the relevant statutory provisions, be
the parent of both of them.
(2) Where—
(a) the information on the register shows that a relevant individual (“A”)is
the donor-conceived genetic sibling of another relevant individual
(“B”),
(b) A has provided information (“the agreed information”) to the
Authority with the request that it should be disclosed to any donorconceived genetic sibling of A, and
(c) the conditions in subsection (3) are satisfied,
the Authority shall disclose the agreed information to B.
(3) The conditions referred to in subsection (2)(c) are –
(a) that each of A and B has attained the age of 18,
(b) that B had requested the disclosure to B of information about any
donor-conceived genetic sibling of B,
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(c) that each of A and B has been given a suitable opportunity to receive
proper counselling about the implications of disclosure under
subsection (2), and
(d) that disclosure of information under subsection (2) will not lead to A or
B identifying the donor unless –
(i) the donor has consented to the donor’s identity being disclosed
to A or B, or
(ii) were A or B to make a request under section 31ZA(1), the
Authority would be required by regulations under section
31ZA(2)(a) to give A or B information which would identify
the donor.
(4) In this section(a) “the relevant individual” has the same meaning as in section 31; and
(b) “the relevant statutory provisions” has the same meaning as in section
31ZA.
31ZE Power of Authority to keep voluntary contact register
(1) In this section and section 31ZF a voluntary contact register means a register
of persons who (a) have expressed their wish to receive information about any person to
whom they are genetically related as a consequence of the provision to
any person of treatment services in the United Kingdom before 1
August 1991, and
(b) have attained the age of 18.
(2) The Authority may (a) set up a voluntary contact register in such manner as it thinks fit,
(b) keep a voluntary contact register in such manner as it thinks fit,
(c) determine criteria for eligibility for inclusion on the register and the
particulars that may be included,
(d) charge a fee to persons who wish their particulars to be entered on the
register,
(e) arrange for samples of the DNA of such persons to be analysed at their
request,
(f) make such arrangements as it thinks fit for the disclosure of
information on the register between persons who appear to the
Authority to be genetically related, and
(g) impose such conditions as it thinks fit to prevent a person (A) from
disclosing information to a person to whom A is genetically related (B)
where that information would identify any person who is genetically
related to both A and B.
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(3) The Authority may make arrangements with any person by whom a voluntary
contact register is kept before the commencement of this section for the supply
by that person to the Authority of the information contained in the register
maintained by that person.
31ZF Financial assistance for person setting up or keeping voluntary contact
register
(1) The Authority may, instead of keeping a voluntary contact register, give
financial assistance to any person who sets up or keeps a voluntary contact
register.
(2) Financial assistance under subsection (1) may be given in any form, and in
particular, may be given by way of—
(a) grants,
(b) loans,
(c) guarantees, or
(d) incurring expenditure for the person assisted.
(3) Financial assistance under subsection (1) may be given on such terms and
conditions as the Authority considers appropriate.
(4) A person receiving assistance under subsection (1) must comply with the
terms and conditions on which it is given, and compliance may be enforced by
the Authority.
31A

The Authority’s register of licences.

(1) The Authority shall keep a register recording the grant, suspension or
revocation of—
(a) every licence under paragraph 1 or 2 of Schedule 2 authorising
activities in relation to gametes or embryos intended for use for human
application, and
(b) every licence under paragraph 1A of Schedule 2.
(2) The register shall specify, in relation to each such licence—
(a) the activities authorised,
(b) the address of the premises to which the licence relates,
(c) the name of the person responsible and, if applicable, the nominal
licensee, and
(d) any variations made.
(3) The Authority shall make such of the information included in the register
available to the public in such manner as it considers appropriate.
31B

188

The Authority’s register of serious adverse events and serious adverse
reactions.

(1) The Authority shall keep a register containing information provided to it under
this Act about any serious adverse event or serious adverse reaction.
(2) The Authority shall make such of the information included in the register as it
considers appropriate available to the public in such manner as it considers
appropriate.
32

Information to be provided to Registrar General
(1) This section applies where a claim is made before the Registrar General that a
person is or is not the parent of a child and it is necessary or desirable for the
purpose of any function of the Registrar General to determine whether the
claim is or may be well-founded.
(2) The Authority shall comply with any request made by the Registrar General
by notice to the Authority to disclose whether any information on the register
kept in pursuance of section 31 of this Act tends to show that the person may
be the parent of the child by virtue of any of the relevant statutory provisions
and, if it does, disclose that information.

(2A) In subsection (2) “the relevant statutory provisions” means –
(a) section 28 of this Act, and
(b) sections 41 to 53 of the Human Tissue and Embryos Act 2007.
(3) In this section and section 33A of this Act, "the Registrar General" means the
Registrar General for England and Wales, the Registrar General of Births,
Deaths and Marriages for Scotland or the Registrar General for Northern
Ireland, as the case may be.
33A

Disclosure of information

(1) No person shall disclose any information falling within section 31(2) which
the person obtained in the person’s capacity as (a) a member or employee of the Authority,
(b) any person exercising functions of the Authority by virtue of section 4
or 5 of the Human Tissue and Embryos Act 2007 (including a person
exercising such functions by virtue of either of those sections as a
member of staff or as an employee),
(c) any person engaged by the Authority to provide services to the
Authority,
(d) any person employed by, or engaged to provide services to, a person
mentioned in paragraph (c),
(e) a member or employee of the Human Fertilisation and Embryology
Authority,
(f) a person to whom a licence applies,
(g) a person to whom a third party agreement applies, or
(h) a person to whom directions have been given.
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(2) Subsection (1) does not apply where (a) the disclosure is made to a person as a member or employee of the
Authority or as a person exercising functions of the Authority as
mentioned in subsection (1)(b),
(b) the disclosure is made to or by a person falling within subsection (1)(c)
for the purpose of the provision of services which that person is
engaged to provide to the Authority,
(c) the disclosure is made by a person mentioned in subsection (1)(d) for
the purpose of enabling a person falling within subsection (1)(c) to
provide services which that person is engaged to provide to the
Authority,
(d) the disclosure is made to a person to whom a licence applies for the
purpose of that person’s functions as such,
(e) the disclosure is made to a person to whom a third party agreement
applies for the purpose of that person’s functions under that agreement,
(f) the disclosure is made in pursuance of directions given by virtue of
section 24,
(g) the disclosure is made so that no individual to whom the information
relates can be identified,
(h) the disclosure is of information falling within section 31(2)(a) and is
made with the consent required by subsection (4),
(i) the disclosure is of information falling within section 31(2)(b) to (e)
and is made (i) with the consent of the individual to whom it relates, and
(ii) with the consent of any other individual who may be identified
from that information,
(j) the disclosure is of information which shows that an individual who
has attained the age of 18 is a relevant individual and is made (i) with the consent of that individual,
(ii) in a case where the disclosure of that information would also
disclose any information falling within section 31(2)(a), with
the consent required by subsection (4), and
(iii) with the consent of any other individual who may be identified
from that information,
(k) the disclosure is of information which has been lawfully made
available to the public before the disclosure is made,
(l) the disclosure is made in accordance with sections 31ZA to 31ZD,
(m)the disclosure is required or authorised to be made –
(i) under regulations made under section 33C, or
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(ii) in relation to any time before the coming into force of the first
regulations under that section, regulations made under section
251 of the National Health Service Act 2006,
(n) the disclosure is made by a person acting in the capacity mentioned in
subsection (1)(a) or (b) for the purpose of carrying out the Authority’s
duties under section 8A,
(o) the disclosure is made by a person acting in the capacity mentioned in
subsection (1)(a) or (b) in pursuance of an order of a court under
section 34 or 35,
(p) the disclosure is made by a person acting in the capacity mentioned in
subsection (1)(a) or (b) to the Registrar General in pursuance of a
request under section 32,
(q) the disclosure is made by a person acting in the capacity mentioned in
subsection (1)(a) or (b) to any body or person discharging a regulatory
function for the purpose of assisting that body or person to carry out
that function,
(r) the disclosure is made for the purpose of establishing in any
proceedings relating to an application for an order under subsection (1)
of section 60 of the Human Tissue and Embryos Act 2007 whether the
condition specified in paragraph (a) or (b) of that subsection is met,
(s) the disclosure is made under section 3 of the Access to Health Records
Act 1990,
(t) the disclosure is made under Article 5 of the Access to Health Records
(Northern Ireland) Order 1993, or
(u) the disclosure is made necessarily for (i) the purpose of the investigation of any offence (or suspected
offence), or
(ii) any purpose preliminary to proceedings, or for the purposes of,
or in connection with, any proceedings.
(3) Subsection (1) does not apply to the disclosure of information in so far as (a) the information identifies a person who, but for sections 27 to 29 of
this Act or Part 3 of the Human Tissue and Embryos Act 2007, would
or might be a parent of a person who instituted proceedings under
section 1A of the Congenital Disabilities (Civil Liability) Act 1976,
and
(b) the disclosure is made for the purpose of defending such proceedings,
or instituting connected proceedings for compensation against that
parent.
(4) For the purpose of subsection (2)(h) and (j)(ii), the consent required by this
subsection is—
(a) where any person is identifiable from the information, the consent of
that person, or
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(b) where treatment services were provided to two persons together and
both persons are identifiable, if disclosure is made for the purpose of
disclosing information about the provision of treatment services to one
of them, the consent of that person.
(5) For the purposes of subsection (2)(h), (i) and (j), consent to disclosure given at
the request of another shall be disregarded unless, before it is given, the person
requesting it takes reasonable steps to explain to the individual from whom it
is requested the implications of compliance with the request.
(6) Information falling within section 31(2) cannot be disclosed by virtue of
subsection (2)(h), (i) or (j) to a person who has not attained the age of 18.
(7) Paragraph (u) of subsection (2), so far as relating to disclosure for the purpose
of the investigation of an offence or suspected offence, or for any purpose
preliminary to, or in connection with proceedings, does not apply—
(a) to disclosure of information enabling a person to be identified as a
person whose gametes were used in accordance with consent given
under paragraph 5 of Schedule 3 for the purposes of treatment services
or non-medical fertility services, in consequence of which an
identifiable individual was, or may have been, born, or
(b) to disclosure, in circumstances in which subsection (1) of section 34 of
this Act applies, of information relevant to the determination of the
question mentioned in that subsection, made by any person acting in a
capacity mentioned in paragraphs (c) to (h) of subsection (1).
(8) In the case of information which relates to the provision of treatment services
for any identifiable individual, subsection (1) does not apply to disclosure in
an emergency, that is to say, disclosure made—
(a) by a person who is satisfied that it is necessary to make the disclosure
to avert an imminent danger to the health of an individual with whose
consent the information could be disclosed under subsection (2)(h),
and
(b) in circumstances where it is not reasonably practicable to obtain that
individual’s consent.
(9) In the case of information which shows that any identifiable individual was, or
may have been, born in consequence of treatment services, subsection (1) does
not apply to any disclosure which is necessarily incidental to disclosure under
subsection (2)(h) or (8).
(10) Subsection (1) does not apply to the disclosure to any individual of
information which—
(c) falls within section 31(2) of this Act by virtue of any of paragraphs (a)
to (e) of that section, and
(d) relates only to that individual or, in the case of an individual treated
together with another, only to that individual and that other.
(11) In subsection (2)—
(a) in paragraph (j) “relevant individual” has the same meaning as in
section 31,
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(b) in paragraph (q) “regulatory function” has the same meaning as in
section 32 of the Legislative and Regulatory Reform Act 2006 (c. 51),
and
(c) in paragraph (u) references to “proceedings” include any formal
procedure for dealing with a complaint.
33B

Power to provide for additional exceptions from section 33A(1)

(1) Regulations may provide for additional exceptions from section 33A(1).
(2) No exception may be made under this section for (a) disclosure of a kind mentioned in paragraph (a) or (b) of section
33A(7), or
(b) disclosure in circumstances in which section 32 of this Act applies of
information having the tendency mentioned in subsection (2) of that
section, made by any person acting in a capacity mentioned in
paragraphs (c) to (h) of section 33A(1).
33C

Disclosure for the purposes of medical research

(1) Regulations may make such provision for and in connection with requiring or
regulating the processing of protected information for the purposes of medical
research as the Secretary of State considers necessary or expedient—
(a) in the interests of improving patient care, or
(b) in the public interest.
(2) Regulations under subsection (1) may, in particular, make provision—
(a) for requiring or authorising the disclosure or other processing of
protected information to or by persons of any prescribed description
subject to compliance with any prescribed conditions (including
conditions requiring prescribed undertakings to be obtained from such
persons as to the processing of such information),
(b) for securing that, where prescribed protected information is processed
by a person in accordance with the regulations, anything done by that
person in so processing the information must be taken to be lawfully
done despite any obligation of confidence owed by the person in
respect of it,
(c) for the establishment of one or more bodies to exercise prescribed
functions in relation to the processing of protected information under
those regulations,
(d) as to the membership and proceedings of any such body, and
(e) as to the payment of remuneration and allowances to any member of
any such body and the reimbursement of expenses.
(3) Regulations under subsection (1) may enable any approval given under
regulations made under section 251 of the National Health Service Act 2006
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(control of patient information) to have effect for the purposes of the
regulations under subsection (1) in their application to England and Wales.
(4) Subsections (1) to (3) are subject to subsections (5) to (7).
(5) Regulations under this section may not make provision for or in connection
with the processing of protected information in a manner inconsistent with any
provision made by or under the Data Protection Act 1998 (c. 29).
(6) Subsection (5) does not affect the operation of provisions made under
subsection (2)(b).
(7) Before making any regulations under this section the Secretary of State shall
consult such bodies appearing to the Secretary of State to represent the
interests of those likely to be affected by the regulations as the Secretary of
State considers appropriate.
(8) In this section—
“prescribed” means prescribed by regulations made by virtue of this section,
“processing”, in relation to information, means the use, disclosure, or obtaining of the
information or the doing of such other things in relation to it as may be prescribed for
the purposes of this definition, and
“protected information” means information falling within section 31(2).
34

Disclosure in interests of justice.
(1) Where in any proceedings before a court the question whether a person is or is
not the parent of a child by virtue of sections 27 to 29 of this Act or Part 3 of
the Human Tissue and Embryos Act 2007 falls to be determined, the court
may on the application of any party to the proceedings make an order
requiring the Authority—
(a) to disclose whether or not any information relevant to that question is
contained in the register kept in pursuance of section 31 of this Act,
and
(b) if it is, to disclose so much of it as is specified in the order,
but such an order may not require the Authority to disclose any information
falling within section 31(2)(c) to (e) of this Act.
(2) The court must not make an order under subsection (1) above unless it is
satisfied that the interests of justice require it to do so, taking into account—
(a) any representations made by any individual who may be affected by
the disclosure, and
(b) the welfare of the child, if under 18 years old, and of any other person
under that age who may be affected by the disclosure.
(3) If the proceedings before the court are civil proceedings, it—
(a) may direct that the whole or any part of the proceedings on the
application for an order under subsection (2) above shall be heard in
camera, and
(b) if it makes such an order, may then or later direct that the whole or any
part of any later stage of the proceedings shall be heard in camera.
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(4) An application for a direction under subsection (3) above shall be heard in
camera unless the court otherwise directs.
35

Disclosure in interests of justice: congenital disabilities, etc.
(1) Where for the purpose of instituting proceedings under section 1 of the
Congenital Disabilities (Civil Liability) Act 1976 (civil liability to child born
disabled) it is necessary to identify a person who would or might be the parent
of a child but for the relevant statutory provisions, the court may, on the
application of the child, make an order requiring the Authority to disclose any
information contained in the register kept in pursuance of section 31 of this
Act identifying that person.
(2) Where, for the purposes of any action for damages in Scotland (including any
such action which is likely to be brought) in which the damages claimed
consist of or include damages or solatium in respect of personal injury
(including any disease and any impairment of physical or mental condition), it
is necessary to identify a person who would or might be the parent of a child
but for relevant statutory provisions, the court may, on the application of any
party to the action or, if the proceedings have not been commenced, the
prospective pursuer, make an order requiring the Authority to disclose any
information contained in the register kept in pursuance of section 31 of this
Act identifying that person.

(2A) In subsections (1) and (2) “the relevant statutory provisions” means (a) sections 27 to 29 of this Act, and
(b) Part 3 of the Human Tissue and Embryos Act 2007.
(3) Subsections (2) to (4) of section 34 of this Act apply for the purposes of this
section as they apply for the purposes of that.
(4) After section 4(4) of the Congenital Disabilities (Civil Liability) Act 1976
there is inserted—
"(4A) In any case where a child carried by a woman as the result of the
placing in her of an embryo or of sperm and eggs or her artificial insemination
is born disabled, any reference in section 1 of this Act to a parent includes a
reference to a person who would be a parent but for sections 27 to 29 of the
Human Fertilisation and Embryology Act 1990.".
Mitochondrial donation
35A

Mitochondrial donation

(1) Regulations may provide for any of the relevant provisions to have effect
subject to specified modifications in relation to cases where(a) an egg which is a permitted egg for the purposes of section 3(2) by
virtue of regulations made under section 3ZA(5), or
(b) an embryo which is a permitted embryo for those purposes by virtue of
such regulations,
has been created from material provided by two women.
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(2) In this section “the relevant provisions” means –
(a) the following provisions of this Act (i) section 31 (register of information)
(ii) sections 31ZA to 31ZD (provision of information), and
(iii) Schedule 3 (consents to use of gametes or embryos), and
(b) section 60 of the Human Tissue and Embryos Act 2007 (parental
orders).
Fees
35B

Fees

(1) The Authority may charge a fee in respect of any of the following.
(a) an application for a licence,
(b) the grant or renewal of a licence,
(c) an application for the revocation or variation of a licence, or
(d) the exercise by the Authority of any other function under this Act—
(i) in relation to a licence,
(ii) in relation to premises which are or have been premises to
which a licence relates,
(iii) in relation to premises which are or have been relevant third
party premises in relation to a licence, or
(iv) in relation to premises which, if an application is granted, will
be premises to which a licence relates or relevant third party
premises.
(2) The amount of any fee charged by virtue of subsection (1) is to be fixed in
accordance with a scheme made by the Authority with the approval of the
Secretary of State and the Treasury.
(3) In fixing the amount of any fee to be charged by virtue of that subsection, the
Authority may have regard to the costs incurred by it in exercising its
functions under this Act or under Part 1 of the Human Tissue and Embryos
Act 2007.
(4) The Authority may also charge such fee as it thinks fit in respect of any of the
following (a) the giving of notice under section 31ZA(1) or (5),
(b) the provision of information under section 31ZA(2) or (6), 31ZB(1) or
31ZD.
(5) In fixing the amount of any fee to be charged by virtue of subsection (4) the
Authority may have regard to the costs incurred by it in exercising the
function to which the fee relates.
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(6) Different fees may be fixed under this section for different circumstances.
Surrogacy
36

Amendment of Surrogacy Arrangements Act 1985.
(1) After section 1 of the Surrogacy Arrangements Act 1985 there is inserted—
"Surrogacy arrangements unenforceable.
1A. No surrogacy arrangement is enforceable by or against any of the
persons making it."
(2) In section 1 of that Act (meaning of "surrogate mother", etc.)—
(a) in subsection (6), for "or, as the case may be, embryo insertion" there
is substituted "or of the placing in her of an embryo, of an egg in the
process of fertilisation or of sperm and eggs, as the case may be,", and
(b) in subsection (9), the words from "and whether" to the end are
repealed.
Abortion

37

Amendment of law relating to termination of pregnancy.
(1) For paragraphs (a) and (b) of section 1(1) of the Abortion Act 1967 (grounds
for medical termination of pregnancy) there is substituted—
“ (a)

that the pregnancy has not exceeded its twenty-fourth week and that the
continuance of the pregnancy would involve risk, greater than if the
pregnancy were terminated, of injury to the physical or mental health of
the pregnant woman or any existing children of her family; or

(b)

that the termination is necessary to prevent grave permanent injury to the
physical or mental health of the pregnant woman; or

(c)

that the continuance of the pregnancy would involve risk to the life of
the pregnant woman, greater than if the pregnancy were terminated; or

(d)

that there is a substantial risk that if the child were born it would suffer
from such physical or mental abnormalities as to be seriously
handicapped.”

(2) In section 1(2) of that Act, after "(a)" there is inserted "or (b)".
(3) After section 1(3) of that Act there is inserted "(3A)The power under subsection (3) of this section to approve a place
includes power, in relation to treatment consisting primarily in the use of
such medicines as may be specified in the approval and carried out in
such manner as may be so specified, to approve a class of places."
(4) For section 5(1) of that Act (effect on Infant Life (Preservation) Act 1929)
there is substituted -
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"(1) No offence under the Infant Life (Preservation) Act 1929 shall be
committed by a registered medical practitioner who terminates a
pregnancy in accordance with the provisions of this Act."
(5) In section 5(2) of that Act, for the words from "the miscarriage" to the end
there is substituted "a woman's miscarriage (or, in the case of a woman carrying more than
one foetus, her miscarriage of any foetus) is unlawfully done unless
authorised by section 1 of this Act and, in the case of a woman carrying
more than one foetus, anything done with intent to procure her
miscarriage of any foetus is authorised by that section if (a) the ground for termination of the pregnancy specified in
subsection (1)(d) of that section applies in relation to any
foetus and the thing is done for the purpose of procuring the
miscarriage of that foetus, or
(b) any of the other grounds for termination of the pregnancy
specified in that section applies".
Conscientious objection
38

Conscientious objection
(1) No person who has a conscientious objection to participating in any activity
governed by this Act shall be under any duty, however arising, to do so.
(2) In any legal proceedings the burden of proof of conscientious objection shall
rest on the person claiming to rely on it.
(3) In any proceedings before a court in Scotland, a statement on oath by any
person to the effect that he has a conscientious objection to participating in a
particular activity governed by this Act shall be sufficient evidence of that fact
for the purpose of discharging the burden of proof imposed by subsection (2)
above.
Enforcement

38A

Powers of members and employees of the Authority

(1) Schedule 3B (which makes provision about powers of inspection, entry, search
and seizure) has effect.
(2) Nothing in this Act makes it unlawful for a member or employee of the
Authority to keep any embryo, inter-species embryo or gametes in pursuance
of that person’s functions as such.
Offences
41
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Offences.

(1) A person who—
(a) contravenes section 3(2), 3A or 4A(1) or (2) of this Act, or
(b) does anything which, by virtue of section 3(3) of this Act, cannot be
authorised by a licence,
is guilty of an offence and liable on conviction on indictment to imprisonment
for a term not exceeding ten years or a fine or both.
(2) A person who—
(a) contravenes section 3(1) or (1A) of this Act, otherwise than by doing
something which, by virtue of section 3(3) of this Act, cannot be
authorised by a licence,
(aa) contravenes section 3(1B) of this Act,
(b) keeps any gametes in contravention of section 4(1)(a) of this Act,
(ba) uses any gametes in contravention of section 4(1)(b),
(bb) contravenes section 4(1A) of this Act,
(c) contravenes section 4(3) of this Act, or
(d) fails to comply with any directions given by virtue of section 24(5D) of
this Act,
is guilty of an offence.
(3) If a person—
(a) provides any information for the purposes of the grant of a licence,
being information which is false or misleading in a material particular,
and
(b) either he knows the information to be false or misleading in a material
particular or he provides the information recklessly,
he is guilty of an offence.
(4) A person guilty of an offence under subsection (2) or (3) above, is liable—
(a) on conviction on indictment, to imprisonment for a term not exceeding
two years or a fine or both, and
(b) on summary conviction, to imprisonment for a term not exceeding six
months or a fine not exceeding the statutory maximum or both.
(5) A person who discloses any information in contravention of section 33A of
this Act is guilty of an offence and liable—
(a) on conviction on indictment, to imprisonment for a term not exceeding
two years or a fine or both, and
(b) on summary conviction, to imprisonment for a term not exceeding six
months or a fine not exceeding the statutory maximum or both.
(8) Where a person to whom a licence applies or the holder of the licence gives or
receives any money or other benefit, not authorised by directions, in respect of
any supply of gametes or embryos, he is guilty of an offence.
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(9) A person guilty of an offence under subsection (8) above is liable on summary
conviction to imprisonment for a term not exceeding six months or a fine not
exceeding level five on the standard scale or both.
(10) It is a defence for a person (“the defendant”) charged with an offence of doing
anything which, under section 3(1) or (1A), 4(1) or 4A(2), cannot be done
except in pursuance of a licence to prove (a) that the defendant was acting under the direction of another, and
(b) that the defendant believed on reasonable grounds (i) that the other person was at the material time the person
responsible under a licence, a person designated by virtue of
section 17(2)(b) of this Act as a person to whom a licence
applied, or a person to whom directions had been given under
section 24(5A) to (5D), and
(ii) that the defendant was authorised by virtue of the licence or
directions to do the thing in question.
(10A) It is a defence for a person (“the defendant”) charged with an offence of doing
anything which, under section 3(1A) or (1B) or 4(1A), cannot be done except
in pursuance of a licence or a third party agreement to prove (a) that the defendant was acting under the direction of another, and
(b) that the defendant believed on reasonable grounds (i) that the other person was at the material time the person
responsible under a licence, a person designated by virtue of
section 17(2)(b) of this Act as a person to whom a licence
applied, a person to whom a third party agreement applied, or a
person to whom directions had been given under section
24(5A) to (5D), and
(ii) that the defendant was authorised by virtue of the licence, third
party agreement or directions to do the thing in question.
(11) It is a defence for a person charged with an offence under this Act to prove—
(a) that at the material time he was a person to whom a licence or third
party agreement applied or to whom directions had been given, and
(b) that he took all such steps as were reasonable and exercised all due
diligence to avoid committing the offence.
42

Consent to prosecution
No proceedings for an offence under this Act shall be instituted—
(a) in England and Wales, except by or with the consent of the
Director of Public Prosecutions, and
(b) in Northern Ireland, except by or with the consent of the Director
of Public Prosecutions for Northern Ireland.
Miscellaneous and General
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43

Keeping and examining gametes and embryos in connection with crime,
etc
(1) Regulations may provide—
(a) for the keeping and examination of gametes or embryos, in such
manner and on such conditions (if any) as may be specified in
regulations, in connection with the investigation of, or proceedings
for, an offence (wherever committed), or
(b) for the storage of gametes, in such manner and on such conditions
(if any) as may be specified in regulations, where they are to be
used only for such purposes, other than treatment services, as may
be specified in regulations.
(2) Nothing in this Act makes unlawful the keeping or examination of any
gametes or embryos in pursuance of regulations made by virtue of this section.
(3) In this section "examination" includes use for the purposes of any test.
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Civil liability to child with disability
(1) After section 1 of the Congenital Disabilities (Civil Liability) Act 1976 (civil
liability to child born disabled) there is inserted—
“1A

Extension of section 1 to cover infertility treatments

(1) In any case where—
(a) a child carried by a woman as the result of the placing in her of an
embryo or of sperm and eggs or her artificial insemination is born
disabled,
(b) the disability results from an act or omission in the course of the
selection, or the keeping or use outside the body, of the embryo carried
by her or of the gametes used to bring about the creation of the embryo,
and
(c) a person is under this section answerable to the child in respect of the act
or omission,
the child's disabilities are to be regarded as damage resulting from the
wrongful act of that person and actionable accordingly at the suit of the
child.
(2) Subject to subsection (3) below and the applied provisions of section 1
of this Act, a person (here referred to as "the defendant" ) is answerable to
the child if he was liable in tort to one or both of the parents (here referred to
as "the parent or parents concerned" ) or would, if sued in due time, have
been so; and it is no answer that there could not have been such liability
because the parent or parents concerned suffered no actionable injury, if
there was a breach of legal duty which, accompanied by injury, would have
given rise to the liability.
(3) The defendant is not under this section answerable to the child if at the
time the embryo, or the sperm and eggs, are placed in the woman or the time
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of her insemination (as the case may be) either or both of the parents knew
the risk of their child being born disabled (that is to say, the particular risk
created by the act or omission).
(4) Subsections (5) to (7) of section 1 of this Act apply for the purposes of
this section as they apply for the purposes of that but as if references to the
parent or the parent affected were references to the parent or parents
concerned.”
(2) In section 4 of that Act (interpretation, etc)—
(a) at the end of subsection (2) there is inserted "and references to embryos shall be construed in accordance with
section 1 of the Human Fertilisation and Embryology Act 1990",
(b) in subsection (3), after "section 1" there is inserted "1A", and
(c) in subsection (4), for "either" there is substituted "any".
45

Regulations
(1) The Secretary of State may make regulations for any purpose for which
regulations may be made under this Act.

(1A) Subsection (1) does not enable the Secretary of State to make regulations by
virtue of any of sections 19(6), 19B and 20B(5) (which confer regulationmaking powers on the Authority).
(2) The power to make regulations under this Act shall be exercisable by statutory
instrument.
(3) The power to make regulations under this Act may be exercised (a) either in relation to all cases to which the power extends, or in relation
to those cases subject to specified exceptions, or in relation to any
specified cases or classes of case, and
(b) so as to make, as respects the cases in relation to which it is exercised (i) the full provision to which the power extends or any less
provision (whether by way of exception or otherwise);
(ii) the same provision for all cases in relation to which the power
is exercised, or different provision as respects the same case or
class of case for different purposes;
(iii) any such provision either unconditionally, or subject to any
specified condition.
(3A) Any power of the Secretary of State or the Authority to make regulations
under this Act includes power to make such transitional, incidental or
supplemental provision as the Secretary of State or the Authority considers
appropriate.
(4) The Secretary of State shall not make regulations by virtue of any of the
provisions specified in subsection (4A) unless a draft has been laid before and
approved by a resolution of each House of Parliament.
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(4A) Those provisions are section 1(6);
section 3(3)(c);
section 3ZA(5);
section 4(2) or (3);
section 15ZA;
section 24(4B);
section 31ZA(2)(a);
section 33B;
section 33C;
section 35A;
section 43;
paragraph 1(1)(g), 1ZC, 2(1A), 3(3) 3A(1)(c) of Schedule 2;
paragraph 13 of Schedule 3.
(5) A statutory instrument containing regulations made by the Secretary of State
shall, if made without a draft having been approved by resolution of each
House of Parliament, be subject to annulment in pursuance of a resolution of
either House of Parliament.
(6) In this Act "regulations" means regulations under this section.
46

Notices
(1) This section has effect in relation to any notice required or authorised by this
Act to be given to or served on any person.
(2) The notice may be given to or served on the person—
(a) by delivering it to the person,
(b) by leaving it at the person's proper address, or
(c) by sending it by post to the person at that address.
(3) The notice may—
(a) in the case of a body corporate, be given to or served on the secretary
or clerk of the body,
(b) in the case of a partnership, be given to or served on any partner, and
(c) in the case of an unincorporated association other than a partnership,
be given to or served on any member of the governing body of the
association.
(4) For the purposes of this section and section 7 of the Interpretation Act 1978
(service of documents by post) in its application to this section, the proper
address of any person is the person's last known address and also—
(a) in the case of a body corporate, its secretary or its clerk, the address of
its registered or principal office, and
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(b) in the case of an unincorporated association or a member of its
governing body, its principal office.
(5) Where a person has notified the Authority of an address or a new address at
which notices may be given to or served on him under this Act, that address
shall also be his proper address for the purposes mentioned in subsection (4)
above or, as the case may be, his proper address for those purposes in
substitution for that previously notified.
47

Index
The expressions listed in the left-hand column below are respectively defined
or (as the case may be) are to be interpreted in accordance with the provisions
of this Act listed in the right-hand column in relation to those expressions.
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Expression

Relevant provision

Activities governed by this Act

Section 4(5)

Appeals Committee

Section 20A(2)

Authority

Section 2(1)

Basic partner treatment services

Section 2(1)

Carry, in relation to a child

Section 2(3)

Competent authority

Section 2(1)

Directions

Section 2(1)

Distribution, in relation to gametes
or embryos intended for human
application

Section 2(1)

Embryo (except in section 4A)

Section 1

First Directive

Section 1A

Gametes, eggs or sperm (except in
section 4A)

Section 1

Human application

Section 2(1)

Inter-species embryo

Section 4A(5)

Keeping, in relation to embryos or
gametes

Section 2(2)

Licence

Section 2(1)

Non-medical fertility services

Section 2(1)

Nucleus and nuclear DNA (in
relation to an embryo)

Section 2(1)

Partner-donated sperm

Section 1(5)

Person responsible

Section 17(1)

Person to whom a licence applies

Section 17(2)
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Person to whom a third party
agreement applies

Section 2A(3)

Processing, in relation to gametes
or embryos intended for human
application

Section 2(1)

Procurement, in relation to
gametes or embryos intended for
human application

Section 2(1)

Relevant third party premises, in
relation to a licence

Section 2A(2)

Second Directive

Section 1A

Serious adverse event

Section 2(1)

Serious adverse reaction

Section 2(1)

Statutory storage period

Section 14(3) to (5)

Store, and similar expressions, in
relation to embryos or gametes

Section 2(1)

Third Directive

Section 1A

Third party

Section 2A(2)

Third party agreement

Section 2A(1)

Traceability

Section 2(1)

Treatment services

Section 2(1)

Northern Ireland
(1) This Act (except sections 33A(2)(s) and 37) extends to Northern Ireland.
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Short title, commencement etc.
(1) This Act may be cited as the Human Fertilisation and Embryology Act 1990.
(2) This Act shall come into force on such day as the Secretary of State may by
order made by statutory instrument appoint and different days may be
appointed for different provisions and for different purposes.
(3) Sections 27 to 29 of this Act shall have effect only in relation to children
carried by women as a result of the placing in them of embryos or of sperm
and eggs, or of their artificial insemination (as the case may be), after the
commencement of those sections.
(4) Section 27 of the Family Law Reform Act 1987 (artificial insemination) does
not have effect in relation to children carried by women as the result of their
artificial insemination after the commencement of sections 27 to 29 of this
Act.
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(5) Schedule 4 to this Act (which makes minor and consequential amendments)
shall have effect.
(6) An order under this section may make such transitional provision as the
Secretary of State considers necessary or desirable and, in particular, may
provide that where activities are carried on under the supervision of a
particular individual, being activities which are carried on under the
supervision of that individual at the commencement of sections 3 and 4 of this
Act, those activities are to be treated, during such period as may be specified
in or determined in accordance with the order, as authorised by a licence
(having, in addition to the conditions required by this Act, such conditions as
may be so specified or determined) under which that individual is the person
responsible.
(7) Her Majesty may by Order in Council direct that any of the provisions of this
Act shall extend, with such exceptions, adaptations and modifications (if any)
as may be specified in the Order, to any of the Channel Islands.

206

SCHEDULE 2
ACTIVITIES FOR WHICH LICENCES MAY BE GRANTED
Licences for treatment
Section 11 etc
1

(1) A licence under this paragraph may authorise any of the following in the
course of providing treatment services—
(a) bringing about the creation of embryos in vitro,
(b) procuring, keeping, testing, processing or distributing embryos,
(c) procuring, testing, processing, distributing or using gametes,
(ca) using embryos for the purpose of training persons in the testing of
embryos,
(d) other practices designed to secure that embryos are in a suitable
condition to be placed in a woman,
(e) placing any permitted embryo in a woman,
(f) mixing sperm with the egg of a hamster, or other animal specified in
directions, for the purpose of testing the fertility or normality of the
sperm, but only where anything which forms is destroyed when the test
is complete and, in any event, not later than the two cell stage, and
(g) such other practices, apart from practices falling within section 4A(2),
as may be specified in, or determined in accordance with, regulations.

(2) Subject to the provisions of this Act, a licence under this paragraph may be
granted subject to such conditions as may be specified in the licence and may
authorise the performance of any of the activities referred to in sub-paragraph
(1) above in such manner as may be so specified.
(3) A licence under this paragraph cannot authorise any activity unless it appears
to the Authority to be necessary or desirable for the purpose of providing
treatment services.
(4) A licence under this paragraph cannot authorise altering the nuclear or
mitochondrial DNA of a cell while it forms part of an embryo, except for the
purpose of creating something that will by virtue of regulations under 3ZA(5)
be a permitted embryo.
(4A) A licence under this paragraph cannot authorise the use of embryos for the
purpose mentioned in sub-paragraph (1)(ca) unless the Authority is satisfied
that the proposed use of embryos is necessary for that purpose.
(5) A licence under this paragraph shall be granted for such period not exceeding
five years as may be specified in the licence.
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(6) In this paragraph, references to a permitted embryo are to be read in
accordance with section 3ZA.
Embryo testing
1ZA

(1) A licence under paragraph 1 cannot authorise the testing of an embryo,
except for one or more of the following purposes—
(a) establishing whether the embryo has a gene, chromosome or
mitochondrial abnormality that may affect its capacity to result in a
live birth,
(b) in a case where there is a particular risk that the embryo may have any
gene, chromosome or mitochondrion abnormality, establishing whether
it has that abnormality or any other gene, chromosome or
mitochondrion abnormality,
(c) in a case where there is a particular risk that the embryo may have an
abnormality affecting the X or Y chromosomes, establishing the sex of
the embryo,
(d) in a case where a person (“the sibling”) who is the child of the persons
whose gametes are used to bring about the creation of the embryo (or
of either of those persons) suffers from a life-threatening medical
condition which could be treated by umbilical cord blood stem cells,
establishing whether the tissue of any resulting child would be
compatible with that of the sibling, and
(e) in a case where uncertainty has arisen as to whether the embryo is one
of those whose creation was brought about by using the gametes of
particular persons, establishing whether it is.

(2) A licence under paragraph 1 cannot authorise the testing of embryos for the
purpose mentioned in sub-paragraph (1)(b) or (c) unless the Authority is
satisfied(a) in relation to the abnormality of which there is a particular risk, and
(b) in relation to any other abnormality for which testing is to be
authorised under sub-paragraph (1)(b),
that there is a significant risk that a person with the abnormality will have or
develop a serious physical or mental disability, a serious illness or any other
serious medical condition.
(3) In considering under paragraph 1(3) whether the testing of embryos for the
purpose mentioned in sub-paragraph (1)(b) or (c) is necessary or desirable for
the purpose of providing treatment services, the Authority must have regard
to—
(a) the extent to which the disability, illness or other medical condition
involves intellectual, physical, emotional or psychological impairment,
having regard to the treatment available,
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(b) where relevant, the likely age of onset of the disability, illness or other
medical condition in question,
(c) where any illness or other medical condition is a progressive disorder,
the likely rate of degeneration,
(d) the proportion of those having the abnormality in question who are
likely to be affected, and
(e) the reliability of the test to be applied.
(4) In considering under paragraph 1(3) whether the testing of embryos for the
purpose mentioned in subsection (1)(d) is necessary or desirable for the
purpose of providing treatment services, the Authority must have regard to—
(a) any alternative sources of tissue which are or may become available
for treating the sibling, and
(b) the likely long-term effect of awareness of the testing on any child who
results from an embryo that was subject to testing.
Sex selection
1ZB

(1) A licence under paragraph 1 cannot authorise any practice designed to
secure that any resulting child will be of one sex rather than the other.

(2) Sub-paragraph (1) does not prevent the authorisation of any testing of embryos
that is capable of being authorised under paragraph 1ZA.
(3) Sub-paragraph (1) does not prevent the authorisation of any other practices
designed to secure that any resulting child will be of one sex rather than the
other in a case where—
(a) there is a particular risk that a woman will give birth to a child with an
abnormality affecting the X or Y chromosomes, and
(b) the Authority is satisfied that the abnormality involves a significant
risk falling within paragraph 1ZA(2).
(4) In considering under paragraph 1(3) whether any practice designed to secure
that result in a case falling within subparagraph (3) is necessary or desirable
for the purpose of providing treatment services, the Authority must have
regard to the matters specified in paragraph 1ZA(3)(a) to (e).
Power to amend paragraphs 1ZA and 1ZB
1ZC

(1) Regulations may amend paragraph 1ZA (embryo testing)

(2) Regulations under this paragraph which amend paragraph 1ZA may make any
amendment of sub-paragraphs (2) to (4) of paragraph 1ZB (sex selection)
which appears to the Secretary of State to be necessary or expedient in
consequence of the amendment of paragraph 1ZA.
(3) Regulations under this paragraph may not enable the authorisation of-
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(a) the testing of embryos for the purpose of establishing their sex, or
(b) other practices falling within paragraph 1ZB(1),
except on grounds relating to the health of any resulting child.
Licences for non-medical fertility services
1A

(1) A licence under this paragraph may authorise any of the following in the
course of providing non-medical fertility services—
(a) processing sperm, and
(b) distributing sperm.

(1A) A licence under this paragraph cannot authorise the procurement or
distribution of sperm to which there has been applied any process designed to
secure that any resulting child will be of one sex rather than the other.
(2) Subject to the provisions of this Act, a licence under this paragraph may be
granted subject to such conditions as may be specified in the licence and may
authorise the performance of any of the activities referred to in sub-paragraph
(1) above in such a manner as may be specified.
(3) A licence under this paragraph shall be granted for such period not exceeding
five years as may be specified in the licence.
Licences for storage
2

(1) A licence under this paragraph or paragraph 1 or 3 of this Schedule may
authorise the storage of gametes or embryos or both.
(1A) If regulations so provide, a licence under this paragraph or paragraph 3 may
authorise the storage of inter-species embryos (whether or not the licence also
authorises the storage of gametes or embryos or both).
(2) Subject to the provisions of this Act, a licence authorising such storage may be
granted subject to such conditions as may be specified in the licence and may
authorise storage in such manner as may be so specified.
(3) A licence under this paragraph shall be granted for such period not exceeding
five years as may be specified in the licence.

Licences for Research
3

(1) A licence under this paragraph may authorise any of the following(a) bringing about the creation of embryos in vitro,
(b) keeping or using embryos,
for the purpose of a project of research specified in the licence.
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(2) A licence under this paragraph may authorise mixing sperm with the egg of a
hamster, or other animal specified in directions, for the purpose of developing
more effective techniques for determining the fertility or normality of sperm,
but only where anything which forms is destroyed when the research is
complete and, in any event, no later than the two cell stage.
(3) If regulations so provide, a licence under this paragraph may authorise other
activities which fall within section 4A(2) (activities involving genetic material
of animal origin) for the purpose of a project of research specified in the
licence.
(4) No licence under this paragraph is to be granted unless the Authority is
satisfied that any proposed use of embryos or interspecies embryos is
necessary for the purposes of the research.
(5) Subject to the provisions of this Act, a licence under this section may be
granted subject to such conditions as may be specified in the licence.
(6) A licence under this section may authorise the performance of any of the
activities referred to in sub-paragraph (1), (2) or (3) in such manner as may be
so specified.
(7) A licence under this paragraph may be granted for such period not exceeding
three years as may be specified in the licence.
(8) This paragraph has effect subject to paragraph 3A.
Purposes for which activities may be licensed under paragraph 3
3A

(1) A licence under paragraph 3 cannot authorise any activity unless the
activity appears to the Authority (a) to be necessary or desirable for any of the purposes specified in subparagraph (2) (“the principal purposes”),
(b) to be necessary or desirable for the purpose of providing knowledge
that, in the view of the Authority, may be capable of being applied for
the purposes specified in subparagraph (2)(a) or (b), or
(c) to be necessary or desirable for such other purposes as may be
specified in regulations.
(2) The principal purposes are (a) increasing knowledge about serious disease or other serious medical
conditions,
(b) developing treatments for serious disease or other serious medical
conditions,
(c) increasing knowledge about the causes of any congenital disease or
congenital medical condition that does not fall within paragraph (a),
(d) promoting advances in the treatment of infertility,
(e) increasing knowledge about the causes of miscarriage,
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(f) developing more effective techniques of contraception,
(g) developing methods for detecting the presence of gene, chromosome or
mitochondrion abnormalities in embryos before implantation, or
(h) increasing knowledge about the development of embryos.
General
4

(1) A licence under this Schedule can only authorise activities to be carried
on (a) on premises specified in the licence or, in the case of activities to
which section 3(1A)(b) or (1B) or 4(1A) applies, on relevant third
party premises, and
(b) under the supervision of an individual designated in the licence.
(1A) A licence which authorises activities falling within paragraph 1 or 1A above
may not also authorise activities falling within paragraph 3 above.
(2) A licence cannot—
(b) apply to more than one project of research,
(c) authorise activities to be carried on under the supervision of more than
one individual, or
(d) apply to premises of the person who holds the licence in different
places.
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SCHEDULE 3

CONSENTS TO USE OF GAMETES OR EMBRYOS
Consent
Section 12 etc
1

(1) A consent under this Schedule, and any notice under paragraph 4 varying
or withdrawing a consent under this Schedule, must be in writing and, subject
to sub-paragraph (2), must be signed by the person giving it.
(2) A consent under this Schedule by a person who is unable to sign because of
illness, injury or physical disability (“the incapacitated person”), and any
notice under paragraph 4 by such a person varying or withdrawing a consent
under this Schedule, is to be taken to comply with the requirement of subparagraph (1) as to signature if it is signed at the direction of the incapacitated
person, in the presence of the incapacitated person and in the presence of at
least one witness who attests the signature.
(3) In this Schedule “effective consent” means a consent under this Schedule
which has not been withdrawn.

2

(1) A consent to the use of any embryo must specify one or more of the
following purposes—
(a) use in providing treatment services to the person giving consent, or that
person and another specified person together,
(b) use in providing treatment services to persons not including the person
giving consent,
(ba) use for the purpose of training persons in the testing of embryos, or
(c) use for the purposes of any project of research,
and may specify conditions subject to which the embryo may be so used.
(2) A consent to the storage of any gametes or any embryo must—
(a) specify the maximum period of storage (if less than the statutory
storage period), and
(b) state what is to be done with the gametes or embryo if the person who
gave the consent dies or is unable because of incapacity to vary the
terms of the consent or to revoke it,
and may specify conditions subject to which the gametes or embryo may
remain in storage.
(3) A consent under this Schedule must provide for such other matters as the
Authority may specify in directions.
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(4) A consent under this Schedule may apply—
(a) to the use or storage of a particular embryo, or
(b) in the case of a person providing gametes, to the use or storage of any
embryo whose creation may be brought about using those gametes,
and in the paragraph (b) case the terms of the consent may be varied, or the
consent may be withdrawn, in accordance with this Schedule either
generally or in relation to a particular embryo or particular embryos.
Procedure for giving consent
3

(1) Before a person gives consent under this Schedule—

(a) he must be given a suitable opportunity to receive proper counselling
about the implications of taking the proposed steps, and
(b) he must be provided with such relevant information as is proper.
(2) Before a person gives consent under this Schedule he must be informed of the
effect of paragraph 4 below.
Variation and withdrawal of consent
4

(1) The terms of any consent under this Schedule may from time to time be
varied, and the consent may be withdrawn, by notice given by the person who
gave the consent to the person keeping the gametes or embryo to which the
consent is relevant.
(2) The terms of any consent to the use of any embryo cannot be varied, and such
consent cannot be withdrawn, once the embryo has been used—
(a) in providing treatment services,
(aa) in training persons in the testing of embryos, or
(b) for the purposes of any project of research.

4A

Where, while an embryo the creation of which was brought about in vitro is in
storage but before it is used as mentioned in paragraph 4(2), one of the persons
whose gametes were used to bring about the creation of the embryo (“the first
gamete donor”) gives the person keeping the embryo notice withdrawing the
consent of the first gamete donor to the storage of the embryo(a) the person keeping the embryo must as soon as possible take all
reasonable steps to notify the other person whose gametes were used to
bring about the creation of the embryo (“the second gamete donor”) of
the withdrawal of consent by the first gamete donor, and
(b) storage of the embryo remains lawful until-
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(i) the end of the period of 12 months beginning with the day on
which notice was received from the first gamete donor, or
(ii) if, before the end of that period, the person keeping the embryo
receives notice from the second gamete donor withdrawing the
consent of the second gamete donor to the storage of the
embryo, the time when that notice is received.
Use of gametes for treatment of others
5

(1) A person's gametes must not be used for the purposes of treatment services
or non-medical fertility services unless there is an effective consent by that
person to their being so used and they are used in accordance with the terms of
the consent.
(2) A person's gametes must not be received for use for those purposes unless
there is an effective consent by that person to their being so used.
(3) This paragraph does not apply to the use of a person's gametes for the purpose
of that person, or that person and another together, receiving treatment
services.

In vitro fertilisation and subsequent use of embryo
6

(1) A person's gametes must not be used to bring about the creation of any
embryo in vitro unless there is an effective consent by that person to any
embryo the creation of which may be brought about with the use of those
gametes being used for one or more of the purposes mentioned in paragraph
2(1)(a), (b) and (c) above.
(2) An embryo the creation of which was brought about in vitro must not be
received by any person unless there is an effective consent by each person
whose gametes were used to bring about the creation of the embryo to the use
for one or more of the purposes mentioned in paragraph 2(1) above of the
embryo.
(3) An embryo the creation of which was brought about in vitro must not be used
for any purpose unless there is an effective consent by each person whose
gametes were used to bring about the creation of the embryo to the use for that
purpose of the embryo and the embryo is used in accordance with those
consents.
(4) Any consent required by this paragraph is in addition to any consent that may
be required by paragraph 5 above.
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Embryos obtained by lavage, etc
7

(1) An embryo taken from a woman must not be used for any purpose unless
there is an effective consent by her to the use of the embryo for that purpose
and it is used in accordance with the consent.
(2) An embryo taken from a woman must not be received by any person for use
for any purpose unless there is an effective consent by her to the use of the
embryo for that purpose.
(3) This paragraph does not apply to the use, for the purpose of providing a
woman with treatment services, of an embryo taken from her.

Storage of gametes and embryos
8

(1) A person's gametes must not be kept in storage unless there is an effective
consent by that person to their storage and they are stored in accordance with
the consent.
(2) An embryo the creation of which was brought about in vitro must not be kept
in storage unless there is an effective consent, by each person whose gametes
were used to bring about the creation of the embryo, to the storage of the
embryo and the embryo is stored in accordance with those consents.
(3) An embryo taken from a woman must not be kept in storage unless there is an
effective consent by her to its storage and it is stored in accordance with the
consent.
(4) Sub-paragraph (1) has effect subject to paragraphs 9 and 10; and subparagraph (2) has effect subject to paragraph 4A(b).

Cases where consent not required for storage
9

(1) The gametes of a person (“the child donor”) may be kept in storage
without the child donor’s consent if the following conditions are met.
(2) Condition A is that the gametes are lawfully taken from or provided by the
child donor before the child donor attains the age of 18 years.
(3) Condition B is that, before the gametes are first stored, a registered medical
practitioner certifies in writing that the child donor is expected to undergo
medical treatment and that in the opinion of the registered medical
practitioner(a) the treatment is likely to cause a significant impairment of the fertility
of the child donor, and
(b) the storage of the gametes is in the best interests of the child donor.
(4) Condition C is that, at the time when the gametes are first stored, either—
(a) the child donor has not attained the age of 16 years and is not
competent to deal with the issue of consent to the storage of the
gametes, or
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(b) the child donor has attained that age but, although not lacking capacity
to consent to the storage of the gametes, is not competent to deal with
the issue of consent to their storage.
(5) Condition D is that the child donor has not, since becoming competent to deal
with the issue of consent to the storage of the gametes(a) given consent under this Schedule to the storage of the gametes, or
(b) given written notice to the person keeping the gametes that he does not
wish them to continue to be stored.
10

(1) The gametes of a person (“the patient”) may be kept in storage without the
patient’s consent if the following conditions are met.
(2) Condition A is that the gametes are lawfully taken from or provided by the
patient after the patient has attained the age of 16 years.
(3) Condition B is that, before the gametes are first stored, a registered medical
practitioner certifies in writing that the patient is expected to undergo medical
treatment and that in the opinion of the registered medical practitioner(a) the treatment is likely to cause a significant impairment of the patient’s
fertility,
(b) the patient lacks capacity to consent to the storage of the gametes,
(c) the patient is likely to regain that capacity, and
(d) the storage of the gametes is in the patient’s best interests.
(4) Condition C is that, at the time when the gametes are first stored, the patient
lacks capacity to consent to their storage.
(5) Condition D is that the patient has not, after regaining capacity to give a
consent under this Schedule—
(a) given consent to the storage of the gametes, or
(b) given written notice to the person keeping the gametes that the
patient does not wish them to continue to be stored.

11

References in paragraphs 9 and 10 to capacity to consent are, in relation to
England and Wales, to be read in accordance with the Mental Capacity Act
2005.

12

A person’s gametes must not be kept in storage by virtue of paragraph 9 or 10
after the person’s death.

Creation of inter-species embryo and subsequent use of embryo
13

(1) If by virtue of regulations under sub-paragraph (3) of paragraph 3 of
Schedule 2 a licence under that paragraph authorises the carrying out of any
activity falling within section 4A(2) but not within sub-paragraph (2) of that
paragraph, a person’s gametes must not be used for the purpose of that activity
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unless there is an effective consent by that person complying with any
conditions prescribed by regulations.
(2) An inter-species embryo must not be used for the purposes of a project of
research unless there is an effective consent by any person whose gametes
were used to bring about the creation of the embryo to the use of the interspecies embryo for that purpose.
14
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An inter-species embryo must not be kept in storage unless there is an
effective consent by any person whose gametes were used to bring about the
creation of the inter-species embryo and the inter-species embryo is stored in
accordance with the consent.

SCHEDULE 3ZA
CIRCUMSTANCES IN WHICH OFFER OF COUNSELLING REQUIRED
AS CONDITION OF LICENCE FOR TREATMENT
PART 1
KINDS OF TREATMENT IN RELATION TO WHICH COUNSELLING MUST BE
OFFERED
1

The treatment services involve the use of the gametes of any person and that
person’s consent is required under paragraph 5 of Schedule 3 for the use in
question.

2

The treatment services involve the use of any embryo the creation of which
was brought about in vitro.

3

The treatment services involve the use of an embryo taken from a woman and
the consent of the woman from whom the embryo was taken was required
under paragraph 7 of Schedule 3 for the use in question.
PART 2

EVENTS IN CONNECTION WITH WHICH COUNSELLING MUST BE
OFFERED
4

A man gives the person responsible a notice under paragraph (a) of subsection
(1) of section 43 of the Human Tissue and Embryos Act 2007 (agreed
fatherhood conditions) in a case where the woman for whom the treatment
services are provided has previously given a notice under paragraph (b) of that
subsection referring to the man.

5

The woman for whom the treatment services are provided gives the person
responsible a notice under paragraph (b) of that subsection in a case where the
man to whom the notice relates has previously given a notice under paragraph
(a) of that subsection.

6

A woman gives the person responsible notice under paragraph (a) of
subsection (1) of section 50 of that Act (agreed female parenthood conditions)
in a case where the woman for whom the treatment services are provided has
previously given a notice under paragraph (b) of that subsection referring to
her.

7

The woman for whom the treatment services are provided gives the person
responsible a notice under paragraph (b) of that subsection in a case where the
other woman to whom the notice relates has previously given a notice under
paragraph (a) of that subsection.
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SCHEDULE 3A
SUPPLEMENTARY LICENCE CONDITIONS: HUMAN APPLICATION
Traceability and coding system
Section 14A
1

Licence conditions shall require that all persons to whom a licence applies
adopt such systems as the Authority considers appropriate to secure—
(a) in relation to traceability, compliance with the requirements of Article
8 (traceability) of the first Directive and Article 9 (traceability) of the
third Directive, and
(b) in relation to the coding of information, compliance with the
requirements of Article 25 (coding of information) of the first
Directive and Article 10 (European coding system) of the third
Directive.

2

Licence conditions imposed in accordance with paragraph 1 may specify the
coding system which must be applied in relation to gametes and embryos
intended for human application.

Serious adverse events and serious adverse reactions
3

Licence conditions shall require such—
(a) systems to report, investigate, register and transmit information about
serious adverse events and serious adverse reactions, and
(b) accurate, rapid and verifiable procedures for recalling from distribution
any product which may be related to a serious adverse event or serious
adverse reaction,
to be in place as are necessary to secure compliance with the requirements of
Article 11 (notification of serious adverse events and reactions) of the first
Directive and Article 5 (notification of serious adverse reactions) and Article 6
(notification of serious adverse events) of the third Directive.

Third party agreements and termination of licensed activities
4
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For the purpose of securing compliance with the requirements of Articles
21(5) (tissue and cell storage conditions) and 24 (relations between tissue
establishments and third parties) of the first Directive, licence conditions shall
specify the requirements that must be met in relation to the termination of
storage activities authorised by the licence and in relation to third party
agreements.

Requirements for procurement of gametes and embryos
5

Licence conditions shall require all persons to whom a licence applies who are
authorised to procure gametes or embryos, or both, to comply with the
requirements (including as to staff training, written agreements with staff,
standard operating procedures, and appropriate facilities and equipment) laid
down in Article 2 (requirements for the procurement of human tissues and
cells) of the second Directive.

Selection criteria and laboratory tests required for donors of reproductive cells
6

In relation to partner-donated sperm which is not intended to be used without
processing or storage, licence conditions shall require compliance with the
selection criteria for donors and the requirements for laboratory tests laid
down in section 2 (partner donation (not direct use)) of Annex III (selection
criteria and laboratory tests required for donors of reproductive cells) to the
second Directive.

7

In relation to donations of gametes or embryos other than partner-donated
sperm or partner-created embryos, licence conditions shall require compliance
with the selection criteria for donors and the requirements for laboratory tests
laid down in section 3 (donations other than by partners) of Annex III to the
second Directive.

8

Licence conditions shall require that the laboratory tests required by sections 2
and 3 of Annex III to the second Directive to be carried out for the purpose of
selecting gametes or embryos for donation, meet the requirements of section 4
(general requirements to be met for determining biological markers) of Annex
III to the second Directive.

Donation and procurement procedures and reception at the tissue establishment
9

In relation to—
(a) donation and procurement procedures, and
(b) the reception of gametes and embryos at the premises to which a
licence relates or at relevant third party premises,
licence conditions shall require compliance with the requirements of Article
15(3) (selection, evaluation and procurement) and Article 19(4) to (6) (tissue
and cell reception) of the first Directive and with the requirements laid down
in the provisions of the second Directive listed in the right-hand column, the
subject-matter of which are described in the left-hand column in respect of
those provisions.
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1. Donation and procurement
procedures

Relevant provisions of the second
Directive

Consent and donor identification
(record of consent, method of
identification, donor review)

Annex IV, point 1.1

Donor evaluation: other than
partner-donated sperm and partnercreated embryos and autologous
donors (assessment of donor’s
medical and behavioural
information)

Annex IV, point 1.2

Procurement procedures for
Annex IV, point 1.3
gametes and embryos (requirements
relating to procurement procedures
and instruments)
Donor documentation (record of
donor and the procurement)

Annex IV, point 1.4

Packaging (requirements as to
packaging and shipping containers)

Annex IV, point 1.5

Labelling of procured gametes and
embryos (minimum labelling
requirements)

Annex IV, point 1.6

Labelling of the shipping container
(minimum labelling requirements)

Annex IV, point 1.7

2. Reception of tissues and cells at
the tissue establishment

Relevant provisions of the second
Directive

Verification upon arrival
(procedures for verification and
requirements for quarantine until
verification)

Annex IV, points 2.1 to 2.3

Registration of data (other than in
respect of partner-donated sperm
and partner-created embryos)

Annex IV, point 2.4

Registration of data (partnerdonated sperm and partner-created
embryos)

Annex IV, point 2.5

Requirements for holding a licence under paragraph 1, 1A or 2 of Schedule 2
10
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Licence conditions shall require compliance with the requirements laid down
in the provisions of the third Directive listed in the right-hand column, the

subject-matter of which are described in the left-hand column in respect of
those provisions.
Relevant provisions of the third Directive
Organisation and management
(requirements as to organisational
structure, management systems,
and third party agreements)

Annex I, Part A

Personnel (number, competence,
responsibilities and training)

Annex I, Part B

Equipment and materials
(appropriate for use, validation,
maintenance, and specifications)

Annex I, Part C

Facilities and premises (suitability,
environment, storage, and
maintenance)

Annex I, Part D

Documentation and records
(standard operating procedures,
document control, record
reliability)

Annex I, Part E

Quality review (quality
Annex I, Part F
management system, investigations,
corrective action, and reviews)
Requirements for holding a licence for gametes and embryo preparation processes
11

In respect of gametes and embryos preparation processes, licence conditions
shall require compliance with—
(a) the requirements of Article 20(2) and (3) (tissue and cell processing)
and Article 21(2) to (4) of the first Directive, and
(b) the requirements laid down in the provisions of the third Directive
listed in the right-hand column, the subject-matter of which are
described in the left-hand column in respect of those provisions.
Relevant provisions
of the third Directive

Reception of gametes and embryos
at the tissue establishment

Annex II, Part A

Processing of gametes and embryos
(validation, documentation and
evaluation of critical procedures)

Annex II, Part B

Storage and release of gametes and
embryos (criteria to be complied
with, including standard operating

Annex II, Part C
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procedure)
Distribution and recall of gametes
and embryos (criteria to be
complied with, including
procedures to be adopted)

Annex II, Part D

Final labelling of gametes and
embryo containers for distribution
(information to be shown on
container label or in accompanying
documentation)

Annex II, Part E

External labelling of the shipping
container (information to be shown
on label on shipping container)

Annex II, Part F

Interpretation of this Schedule
12
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In this Schedule, “partner-created embryos” means embryos created using the
gametes of a man and a woman who declare that they have an intimate
physical relationship.

SCHEDULE 3B
POWERS OF INSPECTION, ENTRY, SEARCH AND SEIZURE
Inspection of statutory records
1

(1) A duly authorised person may require a person to produce for inspection
any records which the person is required to keep by, or by virtue of this Act.
(2) Where records which a person is so required to keep are stored in any
electronic form, the power under sub-paragraph (1) includes power to require
the records to be made available for inspection—
(a) in a visible and legible form, or
(b) in a form from which they can be readily produced in a visible and
legible form.
(3) A duly authorised person may inspect and take copies of any records produced
for inspection in pursuance of a requirement under this paragraph.

Entry and inspection of licensed premises
2

(1) A duly authorised person may at any reasonable time enter and inspect any
premises to which a licence relates or relevant third party premises.
(2) The power in sub-paragraph (1) is exercisable for purposes of the Authority’s
functions in relation to licences and third party agreements.

Entry and search in connection with suspected offence
3

(1) If a justice of the peace is satisfied on sworn information or, in Northern
Ireland, on a complaint on oath that there are reasonable grounds for
believing—
(a) that an offence under this Act is being, or has been committed on any
premises, and
(b) that any of the conditions in sub-paragraph (2) is met in relation to the
premises,
the justice of the peace may by signed warrant authorise a duly authorised
person, together with any constables, to enter the premises, if need be by
force, and search them.
(2) The conditions referred to are—
(a) that entry to the premises has been, or is likely to be refused and notice
of the intention to apply for a warrant under this paragraph has been
given to the occupier;
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(b) that the premises are unoccupied;
(c) that the occupier is temporarily absent;
(d) that an application for admission to the premises or the giving of notice
of the intention to apply for a warrant under this paragraph would
defeat the object of entry.
(3) A warrant under this paragraph shall continue in force until the end of the
period of 31 days beginning with the day on which it is issued.
(4) In relation to Scotland, the reference in sub-paragraph (1) to a justice of the
peace includes a reference to a sheriff.
Execution of warrants
4

(1) Entry and search under a warrant under paragraph 3 is unlawful if any of
sub-paragraphs (2) to (4) and (6) is not complied with.
(2) Entry and search shall be at a reasonable time unless the person executing the
warrant thinks that the purpose of the search may be frustrated on an entry at a
reasonable time.
(3) If the occupier of the premises to which the warrant relates is present when the
person executing the warrant seeks to enter them, the person executing the
warrant shall—
(a) produce the warrant to the occupier, and
(b) give the occupier (i) a copy of the warrant, and
(ii) an appropriate statement.
(4) If the occupier of the premises to which the warrant relates is not present when
the person executing the warrant seeks to enter them, but some other person is
present who appears to the person executing the warrant to be in charge of the
premises, the person executing the warrant shall—
(a) produce the warrant to that other person,
(b) give that other person (i) a copy of the warrant, and
(ii) an appropriate statement, and
(c) leave a copy of the warrant in a prominent place on the premises.
(5) In sub-paragraphs (3)(b)(ii) and (4)(b)(ii), the references to an appropriate
statement are to a statement in writing containing such information relating to
the powers of the person executing the warrant and the rights and obligations
of the person to whom the statement is given as may be prescribed by
regulations made by the Secretary of State.
(6) If the premises to which the warrant relates are unoccupied, the person
executing the warrant shall leave a copy of it in a prominent place on the
premises.
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(7) Where the premises in relation to which a warrant under paragraph 3 is
executed are unoccupied or the occupier is temporarily absent, the person
executing the warrant shall when leaving the premises, leave them as
effectively secured as the person found them.

Seizure on the course of inspection of search
5

(1) A duly authorised person entering and inspecting premises under
paragraph 2 may seize anything on the premises which the duly authorised
person has reasonable grounds to believe may be required for (a) the purposes of the Authority’s functions relating to the grant,
revocation, variation or suspension of licences, or
(b) the purpose of taking appropriate control measures in the event of a
serious adverse event or serious adverse reaction.
(2) A duly authorised person entering or searching premises under a warrant
under paragraph 3 may seize anything on the premises which the duly
authorised person has reasonable grounds to believe may be required for the
purpose of being used in evidence in any proceedings for an offence under this
Act.
(3) Where a person has power under sub-paragraph (1) or (2) to seize anything,
that person may take such steps as appear to be necessary for preserving that
thing or preventing interference with it.
(4) The power under sub-paragraph (1) or (2) includes power to retain anything
seized in exercise of the power for so long as it may be required for the
purpose for which it was seized.
(5) Where by virtue of sub-paragraph (1) or (2) a person (“P”) seizes anything, P
shall leave on the premises from which the thing was seized a statement giving
particulars of what P has seized and stating that P has seized it.

Powers: supplementary
6

(1) Power under this Schedule to enter and inspect or search any premises
includes power to take such other persons and equipment as the person
exercising the power reasonably considers necessary.
(2) Power under this Schedule to inspect or search any premises includes, in
particular—
(a) power to inspect any equipment found on the premises,
(b) power to inspect and take copies of any records found on the premises,
and
(c) in the case of premises to which a licence relates or premises which are
relevant third party premises in relation to a licence, power to observe
the carrying-on on the premises of the licensed activity.
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(3) Any power under this Schedule to enter, inspect or search premises includes
power to require any person to afford such facilities and assistance with
respect to matters under that person’s control as are necessary to enable the
power of entry, inspection or search to be exercised.
7

(1) A person’s right to exercise a power under this Schedule is subject to his
producing evidence of the person’s entitlement to exercise it, if required.
(2) As soon as reasonably practicable after having exercised a power under this
Schedule to inspect or search premises, the duly authorised person shall—
(a) prepare a written report of the inspection and search, and
(b) if requested to do so by the appropriate person, give him a copy of the
report.
(3) In sub-paragraph (2), the “appropriate person” means—
(a) in relation to premises to which a licence relates, the person
responsible, or
(b) in relation to any other premises, the occupier.

Enforcement
8

A person who —
(a) fails without reasonable excuse to comply with a requirement under
paragraph 1(1) or 6(3), or
(b) intentionally obstructs the exercise of any right under this Schedule,
is guilty of an offence and liable on summary conviction to a fine not
exceeding level 5 on the standard scale.

Interpretation
9

In this Schedule—
(a) “duly authorised person”, in the context of any provision, means a
person authorised by the Authority to act for the purposes of that
provision, and
(b) “licensed activity”, in relation to a licence, means the activity which
the licence authorises to be carried on.
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SCHEDULE 4
MINOR AND CONSEQUENTIAL AMENDMENTS
Family Law Reform Act 1969 (c. 46.)
1

In section 25 of the Family Law Reform Act 1969 (interpretation), at the end
of the definition of "excluded" there is added "to section 27 of the Family Law
Reform Act 1987 and to sections 27 to 29 of the Human Fertilisation and
Embryology Act 1990".

Family Law Reform (Northern Ireland) Order 1977 (S.I. 1977/1250 (N.I. 17))
5

In Article 13 of the Family Law Reform (Northern Ireland) Order 1977
(interpretation), at the end of the definition of "excluded" there is added "and
to sections 27 to 29 of the Human Fertilisation and Embryology Act 1990".

Adoption (Scotland) Act 1978 (c. 28.)
6

In section 15 of the Adoption (Scotland) Act 1978 (adoption by one person),
in subsection (3)(a) (conditions for making an adoption order on application of
one parent), after "found" there is inserted "or, by virtue of section 28 of the
Human Fertilisation and Embryology Act 1990, there is no other parent".

Adoption (Northern Ireland) Order 1987 (S.I. 1987/2203 (N.I. 22))
7

In Article 15 of the Adoption (Northern Ireland) Order 1987 (adoption by one
person), in paragraph (3)(a) (conditions for making an adoption order on the
application of one parent), after "found" there is inserted "or, by virtue of
section 28 of the Human Fertilisation and Embryology Act 1990, there is no
other parent".
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