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These notes refer to the draft Anti-Social Behaviour Bill as published for pre-legislative
scrutiny by the Home Affairs Select Committee on 13 December 2012

DRAFT ANTI-SOCIAL BEHAVIOUR BILL
EXPLANATORY NOTES
INTRODUCTION
1.
These Explanatory Notes relate to the draft Anti-Social Behaviour Bill as published
on 13 December 2012 for pre-legislative scrutiny by the Home Affairs Select Committee. They
have been prepared by the Home Office and the Department for Communities and Local
Government in order to assist the reader of the draft Bill and to help inform debate on it. They
do not form part of the draft Bill and have not been endorsed by Parliament.
2.
The Notes need to be read in conjunction with the draft Bill. They are not, and are not
meant to be, a comprehensive description of the draft Bill. So where a clause or part of a clause
does not seem to require any explanation or comment, none is given.
3.
A glossary of abbreviations and terms used in these Explanatory Notes is contained in
Annex A to these Notes.
SUMMARY
4.
The Bill is in seven parts. Part 1 makes provision for a civil injunction to prevent
nuisance and annoyance. Part 2 makes provision for an order on conviction to prevent
behaviour which causes harassment, alarm or distress. Part 3 contains a power for the police to
disperse people causing harassment, alarm or distress. Part 4 covers the new powers to deal
with community protection and makes provision for a community protection notice, a public
space protection order and provisions to close premises associated with nuisance and
annoyance. Part 5 makes provision for the possession of houses on anti-social behaviour
grounds. Part 6 contains provisions on establishing a community remedy document and dealing
with responses to complaints of anti-social behaviour. Part 7 contains general provisions.
BACKGROUND
What is anti-social behaviour?
5.
The term „anti-social behaviour‟ describes the everyday nuisance, disorder and crime
that has a huge impact on victims‟ quality of life. In the year ending June 2012, over 2.5
million incidents of anti-social behaviour were recorded by the police in England and Wales,
equivalent to around 6,800 every day. However, many incidents are not reported at all, or are
reported to other agencies such as local councils or social landlords.
6.
Much of what is described as anti-social behaviour is criminal (e.g. vandalism,
graffiti, street drug dealing and people being drunk or rowdy in public), but current legislation
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also provides a range of civil powers, such as the anti-social behaviour order (ASBO) and the
anti-social behaviour injunction (ASBI). These offer an alternative to criminal prosecution and
give the police and other agencies the ability to deal with the cumulative impact of an
individual‟s behaviour, rather than focus on a specific offence. Some powers, such as the
ASBI, have a lower standard of proof (i.e. the civil „balance of probabilities‟ rather than the
criminal „beyond reasonable doubt‟). While the ASBO can be used by a number of agencies,
the ASBI can currently only be used by social landlords.
7.
In addition, informal interventions and out-of-court disposals are an important part of
professionals‟ toolkit for dealing with anti-social behaviour, offering a proportionate response
to first-time or low-level incidents and a chance to intervene early and prevent behaviour from
escalating. For example, tools such as warning letters and acceptable behaviour agreements are
often used to deal with low-level anti-social behaviour, with one intervention frequently
enough to stop the behaviour.
Consultation
8.
The Coalition: our programme for government outlined the Government‟s
commitment to reform the powers available to deal with anti-social behaviour. Specifically it
said:
“We will introduce effective measures to tackle anti-social behaviour and lowlevel crime.”
9.
In response to this, a consultation document was published on 7 February 2011. It is
available at www.homeoffice.gov.uk/asb-consultation. It outlined proposals to radically
streamline the toolkit available to tackle anti-social behaviour. It presented a number of
questions across five key policy proposals which were:
a.
b.
c.
d.
e.

The criminal behaviour order
The crime prevention injunction
The community protection order
The directions power
The community trigger.

10.
The consultation took place over a fourteen week period. Responses to the
consultation could be completed anonymously online, submitted via email or posted to the
Home Office in written form.
11.
To support the consultation process six days of regional events were held to canvass
opinions from frontline professionals, including local authorities, police, social landlords,
youth offending teams and representatives from the voluntary sector. A total of 547 responses
to the consultation were received from frontline professionals (e.g. police, local authority,
social landlords, judiciary, voluntary sector etc). A total of 425 responses were also received
from members of the public. These views were considered alongside the views expressed in
the workshops to develop the final proposals outlined in the White Paper.
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Putting victims first: More effective responses to anti-social behaviour
12.
In May 2012, the Home Office published a White Paper, Putting victims first: More
effective responses to anti-social behaviour. This set out how the Government would support
local areas to:
a. Focus the response to anti-social behaviour on the needs of victims - helping
agencies to identify and support people at high risk of harm, giving frontline
professionals more freedom to do what they know works, and improving our
understanding of the experiences of victims;
b. Empower communities to get involved in tackling anti-social behaviour –
including by giving victims and communities the power to ensure action is taken
to deal with persistent anti-social behaviour through a new community trigger,
and making it easier for communities to demonstrate in court the harm they are
suffering;
c. Ensure professionals are able to protect the public quickly – giving them
faster, more effective formal powers, and speeding up the eviction process for the
most anti-social tenants, in response to recent consultations by the Home Office
and Department for Communities and Local Government; and
d. Focus on long-term solutions – by addressing the underlying issues that drive
anti-social behaviour, such as binge drinking, drug use, mental health issues,
troubled family backgrounds and irresponsible dog ownership.
13.
The reforms proposed are designed to ensure that professionals have effective powers
that are quick, practical and easy to use, provide better protection for victims and communities
and act as real deterrents to perpetrators – replacing 19 of the complex existing powers with six
simpler and more flexible new ones.
The Community Remedy
14.
On 9 October 2012, the Home Secretary announced her intention to legislate to
introduce a community remedy. This would be a Police and Crime Commissioner (PCC) (or in
London, the relevant policing body) sponsored menu of community sanctions for low level
crime and anti-social behaviour. It would be used as part of informal and formal out of court
disposals. The aim is to help PCCs make community justice more responsive and accountable
to victims and the public, with proportionate but meaningful punishments.
15.
Some police forces currently use a „community resolution‟ to deal with low-level
crime and anti-social behaviour – essentially a common sense approach where the offender
agrees to make amends to the victim without the case going through the criminal justice
system. According to data supplied by 22 police forces, at least 50,000 offences were dealt
with this way in 2011/12.
16.
Dealing with low-level crime and anti-social behaviour informally is aimed at
ensuring that victims get justice straightaway, and offenders have to face immediate
consequences for their actions, so that they are less likely to reoffend in the future. But victims
and the public should agree that the punishments used are meaningful, rather than a „slap on
the wrist‟.
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17.
The community remedy is included for pre-legislative scrutiny but is also undergoing
a simultaneous public consultation to seek views on some of the specific proposals. The
consultation will run alongside the pre-legislative scrutiny. The consultation document can be
found at http://www.homeoffice.gov.uk/community-remedy.
Parts 1 & 2: Reform of anti-social behaviour powers to deal with individuals
Basic process for the injunction
Granting the injunction
1.
An injunction can be applied for by the groups listed in clause 4, subsection (1). The court
will grant the injunction if the conditions in clause 1, subsections (2) and (3) are met.
2.
Where the person against whom the injunction is intended cannot be notified beforehand,
the court can grant an application without notice (clause 5). The court can also grant an interim
injunction where it feels that appropriate (clause 6). However, clause 14, subsection (1) outlines the
people who should normally be consulted or informed before an application for an injunction is
made.
What is in the injunction?
3.
The injunction must specify the time periods set out in clause 1, subsection (6). It can
include prohibitions as well as positive requirements. Clause 2 outlines what is expected if
requirements are included in the injunction. The power of arrest can also be added to the injunction
if prohibitions or requirements are breached, subject to the conditions laid out in clause 3.
4.
An individual can be excluded from the place where they normally reside if there is a risk
of violence or harm (clause 12).
5.
Clause 7 outlines how an injunction can be varied once granted. This includes, in
subsection (2)(b), the addition of a power of arrest. In the event a power of arrest is attached, an
officer may arrest the person as outlined in clause 8. If a power of arrest is not attached, a warrant
of arrest may be applied for in accordance with clause 9.
Appeals
6.
Decisions made in the youth court can be appealed to the Crown Court in accordance with
clause 15. Appeals from county court or High Court judges go to the Court of Appeal under
existing appeal mechanisms.

Injunctions to prevent nuisance and annoyance
18.
The injunction to prevent nuisance and annoyance (presented as the crime prevention
injunction in the White Paper) will be a purely civil injunction available in the county court for
adults and the youth court for those under the age of 18. The injunction will replace a range of
current tools including the anti-social behaviour order (ASBO) on application, the anti-social
behaviour injunction (ASBI), the drinking banning order on application, intervention orders
and individual support orders.
19.
There will be a wider range of potential applicants for the new injunction than the
current ASBI to bring it more in line with the breadth of the ASBO. This is intended to help to
reduce the burden falling on any particular agency to make applications on behalf of others.
The following agencies would be able to apply:
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a.
b.
c.
d.
e.
f.

a local authority;
a housing provider;
the police, including the British Transport Police;
Transport for London;
the Environment Agency; or
the Special Health Authority known as the NHS Business Services Authority (or
Awdurdod Gwasanaethau Busnes y GIG).

20.
The only formal consultation requirement would be to consult with the youth
offending team if the injunction is being applied for in respect of someone aged under 18,
though the applicant would need to take into account the views of other agencies if raised.
21.
Interim injunctions could be made without notice having been given to the
respondent. There will be no requirement to consult before applying for a without notice
injunction.
22.
The test for an injunction to be granted is that the person has engaged in conduct
which is capable of causing nuisance or annoyance to any person and that it is just and
convenient to grant the injunction. This is in line with the current ASBI which is used
effectively by many private registered providers of social housing and local authorities (in
relation to their housing management functions) to stop anti-social behaviour quickly.
23.
The injunction would be „tenure neutral‟, so could be used to deal with any anti-social
individual, regardless of where they lived. A power of arrest could also be attached to the
injunction if the individual had used, or threatened violence, or if there is risk of significant
harm to the victim.
24.
The injunction could include prohibitions or requirements that assist in the prevention
of future nuisance or annoyance. The requirements would be designed to deal with the causes
of their behaviour, thus aiming to reduce breach rates in the long term. However, before
making any requirement, the court must be sure that it is available and enforceable, that it does
not duplicate or conflict with any other court orders (e.g. a community sentence) and that it
does not conflict with the European Convention on Human Rights. There is no minimum or
maximum term, in line with the majority of existing injunctions.
25.
Breach by an adult will be contempt of court, punishable in the usual way by the
county court with up to two years in prison or an unlimited fine. Breach by someone aged
under 18 could result in a curfew, activity or supervision requirement, or as a last resort, (for
example in a case of repeated breach causing serious harm) could result in detention for up to
three months.
The criminal behaviour order
26.
The criminal behaviour order (CBO) will be an order on conviction, available
following a conviction for any criminal offence and in any criminal court. This would replace
the anti-social behaviour order (ASBO) on conviction and the drinking banning order on
conviction. A court will be able to make a criminal behaviour order against an offender only if
the prosecutor applies for the order.
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27.
The prosecutor must find out the views of the local youth offending team before
applying for a CBO to be made in respect of an offender who is under the age of 18. The
prosecutor should also be made aware of and take into account the views of other agencies if
raised.
28.
An interim order would be available on conviction if the court adjourned, for
example, for sentencing. The court would have the power to proceed to make an order in the
defendant‟s absence if the defendant had previously been warned by the court that this could
occur.
Basic process for the CBO
Making an order
1.
An order can be made by the court on application by the prosecution when someone is
convicted of an offence as long as the two conditions in clause 21, subsections (3) and (4) are met.
2.
Where the court is not able to take a decision on whether to make an order at the time, it
can make an interim order as outlined in clause 26. How to vary the order is covered in clause 27.
What is in the order?
3.
An order can include positive requirements as well as prohibitions. When including
requirements in an order, clause 23 applies. The order can also include a provision for attendance on
an approved course in accordance with clause 25. The court must decide on the duration of the order
in line with clause 24.
Breach of the order
4.
If someone breaches one of the provisions in the order without reasonable excuse, they
commit an offence (clause 28, subsection (1)). That person is then liable to the penalties outlined in
clause 28, subsection (2).

29.
The test for the order to be made will be that the offender has engaged in behaviour
that caused or was likely to cause harassment, alarm or distress to one or more persons not of
the same household as the offender (which might have been proved during the course of the
trial which led to the conviction) and that the order will help in preventing such behaviour. The
order can include any prohibitions or requirements that assist in the prevention of such
behaviour. The court may consider evidence led by the prosecution and the offender, including
that which would have been inadmissible in the criminal proceedings in which the offender
was convicted.
30.
Before making any requirement, the court must receive evidence about its suitability
and enforceability. The court must also be satisfied that the requirement does not conflict with
any other court orders (e.g. a community sentence) or conflict with the European Convention
on Human Rights.
31.
The minimum duration for a CBO would be one year for offenders under 18 years of
age and two years for adults, and the maximum duration would be three years for offenders
under 18 years of age and indefinite for adults. On summary conviction the maximum penalty
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is 6 months imprisonment or a fine of up to £5,000, or both. Where a person is convicted on
indictment the maximum penalty is five years imprisonment or an unlimited fine, or both.
Part 3: Reform of police dispersal powers to deal with anti-social behaviour in public
places
The new police dispersal power
32.
The police dispersal1 power will enable officers to direct a person who has committed,
or is likely to commit, anti-social behaviour to leave a specified area and not return for a
specified period of up to 48 hours. No advance designation or consultation would be required.
The test would be that the constable has reasonable grounds for suspecting that the person‟s
presence or behaviour is contributing, or is likely to contribute to anti-social behaviour or
crime or disorder in the area and that the direction is necessary. Police officers would have
access to all elements of the power, and police community support officers (PCSOs) could
have access to some, or all elements of the power at the discretion of the Chief Constable.
33.
The ability to return children under the age of 16 home or to a place of safety is being
retained.
34.
The direction would in most instances be given in writing to ensure that those
individuals being dispersed are clear where they are being dispersed from. Where this is not
reasonably practicable, the direction could be given orally and the officer would keep a written
record of the direction. Failure to comply with the direction would be a criminal offence and
would carry a maximum penalty of a level four fine and/or three months imprisonment.
35.
A police officer would also be able to require an individual to hand over items
causing, or likely to cause anti-social behaviour (e.g. alcohol). Failure to comply with the
requirement would also be a criminal offence and would have a penalty of a level two fine.
These sanctions are in line with current equivalent powers, and are designed to ensure there is
an appropriately serious consequence to failing to comply.
36.
Any confiscated items would need to be held at the police station for 28 days to
enable the individual to reclaim it. A constable may also refuse to return the item to an
individual under 16 unless they are accompanied by a parent or other appropriate adult to
enforce parental responsibility.
37.
As a safeguard to ensure that the power is used proportionately, and to protect civil
liberties, guidance will suggest that data on its use should be published locally. This would be
via a website or other locally agreed media. PCCs (or in London, the relevant policing body)
would have a key role in holding forces to account on this to ensure that officers are using the
power proportionately. Publication of data locally would also help highlight any „hot-spot‟
areas that may need a longer-term solution (e.g. diversionary activities for young people or
introduction of CCTV cameras to help „design out‟ crime and anti-social behaviour).

1

In these notes the word “dispersal” is used, but the power under Part 3 is available not just in relation to groups of
people but also in the case of people causing trouble on their own.
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Basic process for dispersals
Issuing a direction
1.
A constable or PCSO can issue a direction in accordance with clause 31, subsection (1).
The constable also needs to consider that giving the direction is necessary for the purpose of
removing or reducing the behaviour (clause 31, subsection (3)) described in clause 31 subsection
(2).
The direction
2.
The constable would explain that he or she is issuing the person with a direction to leave
the area for a period (of up to 48 hours). The constable explains the area which the direction
relates to, and if necessary the route the person should take to leave the area. The constable issues
the person with this information in writing in accordance with clause 31, subsection (5). The
constable also explains that failure to comply with the direction is an offence (clause 31,
subsection (6)).
Refusal to comply
3.
If the person refuses to comply with the direction, they commit an offence. The penalty
is set out in clause 35, subsection (2). If the constable believes the person is under the age of 16,
he can take them home or to a place of safety (clause 31, subsection (7)).
Confiscation
4.
The constable may ask the person to hand over any item being used (or likely to be used)
in the behaviour. It is an offence to not comply with the request (clause 35, subsection (3), the
penalty for not complying is set out in clause 35, subsection (4). The person may not collect the
item from the police station until after the exclusion period is over. If the person is under the age
of 16, clause 33, subsection (6) applies. If the item is not collected after a period of 28 days clause
33, subsection (7) applies.

Part 4: Community Protection
38.
This part covers the new powers designed to deal with environmental anti-social
behaviour that affects communities.
Chapter 1: The community protection notice
39.
The community protection notice is intended to deal with particular, ongoing
problems or nuisances which negatively affect the community‟s quality of life by targeting the
person responsible. The notice will direct the individual, business or organisation responsible
to stop causing the problem and it could also require the person responsible to take reasonable
steps to ensure that it does not occur again.
40.
This notice is intended to replace current measures such as litter clearing notices,
defacement removal notices and street litter control notices. It is not meant to replace the
statutory nuisance regime – and where the behaviour is such as to amount to a statutory
nuisance under section 79 of the Environmental Protection Act 1990 (EPA), it should be dealt
with as such.
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41.
The power to issue a notice will be available to the police (and PCSOs if designated
by the Chief Constable), authorised persons within the local authority and staff of registered
providers of social housing (if designated by the relevant local authority).
42.
The test will be that the authorised person reasonably believes that the behaviour is
detrimental to the local community‟s quality of life and is unreasonable, and that the behaviour
is having a persistent or continuing effect. An authorised person would be required, before
issuing a notice, to inform whatever agencies or persons he or she considered appropriate (for
example the landlord of the person in question, or the local authority), partly in order to avoid
duplication.
43.
The notice must clearly state: what the behaviour or action (or inaction) is that is
having a detrimental effect on the quality of life of those in the local community or is
otherwise detrimental to the amenity of the locality; what action is required; and the
consequences of not complying. The requirement(s) set out in the notice could include: a
requirement to desist from a specified action or behaviour; a requirement to make reasonable
efforts to make good any outstanding issues within a specified period of time; a requirement to
take reasonable steps to prevent future occurrence of the behaviour or problem.
44.
Breach of any requirement in the notice, without reasonable excuse, would be a
criminal offence, subject to a fixed penalty notice (FPN) or prosecution. On summary
conviction an individual would be liable to a fine not exceeding level four on the standard
scale. An organisation such as a company, statutory undertaker, Crown authority or education
authority is liable to a fine not exceeding £20,000. On conviction, the magistrates‟ court would
have the power to order forfeiture and destruction of any item used in the commission of the
offence. An alternative to prosecution would be for the relevant agency to make good itself,
and recover the costs of doing so from the person.
45.
Specifically, community protection notices will be different from the powers they
seek to replace in the following ways:
a. They cover a wider range of behaviour (all behaviour that is detrimental to the
local community‟s quality of life) rather than specifically stating the behaviour
covered (e.g. litter or graffiti);
b. Noise disturbance could be tackled, particularly if it is demonstrated to be
occurring in conjunction with other anti-social behaviour;
c. The notices can be issued by more people: police, local authorities and private
registered providers of social housing (if approved by local authorities) meaning
that the most appropriate agency can deal with the situation;
d. The notices can apply to businesses and individuals (which is the same as for
some of the notices it will replace but not all); and
e. It would be a criminal offence if an individual did not comply, with a sanction of
a fine (or fixed penalty notice) for non-compliance. This exists at the moment for
litter-related notices but not defacement removal notices.
46.

However, a number of safeguards have been built in, including:
a. Any disturbance that meets the requirements of the statutory nuisance regime can
only be dealt with using that process;
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b. Guidance will make explicitly clear that CPNs could only be issued where there
was no „reasonable excuse‟ for the problem - and no offence is committed where
„all reasonable steps‟ have been taken to comply with the notice; and
c. A CPN cannot be issued for a single incident – guidance will make it clear that
informal measures should be used at first to try to deal with the problem.
Basic process for a community protection notice
Applying for a community protection notice
1.
A notice can be issued if the conduct of a person meets the test in clause 38, subsection (1).
Only those persons listed in clause 48, subsection (1) are able to issue a notice.
2.
Before issuing a notice, the person or body has to have been given a written warning in
accordance with clause 38, subsection (6). Before a notice is issued, the officer should inform
anybody they think appropriate. (Clause 38, subsection (7)).
3.
The notice can be issued to anyone covered by clause 39, subsection (1). However, if the
person covered in that part cannot be ascertained, clause 40 applies.
What should the notice contain?
4.
The notice should include at least one of the requirements outlined in clause 38, subsection
(3). In addition, it should make clear the full consequences of not complying with the notice (clause
38, subsection (8)).
5.
The notice can also include the remedial action that the authorised body plans to take if the
conditions of the notice are not met. This would include the steps outlined in clause 42, subsection
(2). This can also be served later as a separate notice. Where access to a property is required, consent
to enter that property has to be sought from the owner.
Appealing the notice
6.
The person issued with a notice can appeal against this decision to a magistrates‟ court in
accordance with clause 41. The court can quash or vary the notice based on the evidence presented. It
can also dismiss the appeal (clause 41, subsection (4)).
Failing to comply with the notice
7.
A person who fails to comply with the notice, or refuses to allow an authorised person into
their property to carry out works, commits an offence. This offence is punishable with the fine
outlined in clause 43, subsection (2). A fixed penalty notice can also be issued in accordance with
clause 47.
8.
The court can then make whatever order it thinks appropriate to ensure the work is done
(clause 44, subsection (1)). This could include the forfeiture of items used in the commission of the
offence (clause 45).

Chapter 2: Public spaces protection orders
47.
The public spaces protection order (referred to as the community protection order
(public spaces) in the White Paper) is intended to deal with a particular nuisance or problem in
a particular area that is detrimental to the local community‟s qualify of life, by imposing
conditions on the use of that area which apply to everyone. The order could be used to deal
with likely future problems.
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48.
Only a local authority could issue the order, and before doing so, they must consult
with the chief officer of police, the PCC (or in London, the relevant policing body) and any
representatives of the local community they consider appropriate. The test for issuing the order
will be that the local authority reasonably believes that the behaviour is detrimental to the local
community‟s quality of life, and that the impact merits restrictions being put in place in a
particular area. The behaviour must also be ongoing or persistent (or there must be a
reasonable belief that future behaviour will be ongoing or persistent).
Basic process for public spaces protection order
Issuing an order
1.
A local authority can issue an order if it believes the two conditions laid out in clause 53,
subsections (2) and (3) have been met. The order would create a “restricted area” where one or both
of the restrictions laid out in clause 53, subsection (4) apply.
2.
Before issuing an order, the local authority should consult the chief officer of police in that
area and any other community representative they think appropriate (clause 53, subsection (7)).
What should the order include?
3.
The order should include the restrictions that have been placed on the affected area, the
duration of the order and a summary of the consequences of breaching the order (clause 53,
subsection (8)). Clause 54, subsection (1) makes clear that an order cannot last more than 3 years
without being renewed.
4.
During the period when the order is in place, the local authority can vary it at any time,
subject to the conditions laid out in clause 55. Where an order is intended to prohibit the drinking of
alcohol, special consideration needs to be given to clauses 56 and 57.
Restricting public rights of way
5.
Before seeking to restrict access to a public right of way, a local authority must first
consider those covered by clause 58, subsection (1). If they decide to proceed with the order, the
local authority must, in addition, inform or notify those persons covered in clause 58, subsection (2).
6.
There are a number of public rights of way that cannot be restricted by this order. These are
laid out in clause 59, subsection (1).
Challenging the order
7.
Any interested person can challenge the validity of the order on the grounds outlined in
clause 60, subsection (2). This challenge must be made within 6 weeks of the commencement of the
order. The High Court would make the final decision as to the validity of the order.
Failure to comply
8.
A person who, without reasonable excuse, fails to comply with the prohibitions or
requirements of an order commits an offence (clause 61, subsection (1)). This offence can be dealt
with either by a fine as laid out in clause 61, subsection (2) or a fixed penalty notice, issued in
accordance with clause 62.

49.
The order must clearly state: what behaviour the order is seeking to prevent; what the
prohibitions or requirements are in the specified area (which the local authority reasonably
believes will remedy the problem); the specified area itself; and the consequences of not
complying. The order must be in writing and it must be published. Regulations will ensure that
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reasonable signage is put up in the areas affected. The order could last for up to three years and
could be renewed before the three year time period expired.
50.
Breach of the order, without reasonable excuse, would be a criminal offence, subject
to a FPN or prosecution. On summary conviction, an individual would be liable to a fine not
exceeding level three on the standard scale. Any person who breached an order prohibiting the
consumption of alcohol in a public place could be required to hand over, to any person who
can issue a FPN, any containers or items they reasonably believe to contain alcohol. Failure to
comply would be a criminal offence which on summary conviction means an individual is
liable to a fine not exceeding level two on the standard scale. If alcohol is confiscated, it can
also be disposed by the person who confiscates it.
51.
Specifically, the public spaces protection order will be different from the powers it
seeks to replace in the following ways:
a. It can prohibit a wider range of behaviour, which makes the new proposal more
like the „good rule and government byelaws‟ under the Local Government Act
1972, but with a fixed penalty notice available on breach (although some current
byelaws do allow for fixed penalty notices to be issued). This is following
feedback in the consultation from local authorities that current byelaws are hard
to enforce as the only option available to local agencies is to take an individual to
court if they fail to comply, which can be costly and time-consuming;
b. There would be less central government oversight than with byelaws, and no
central government reporting requirements as with designated public place orders.
This would reduce bureaucracy; and
c. There will be lighter touch consultation requirements to save costs (e.g. paying to
advertise in local newspapers). This is following feedback in the consultation
from local authorities that the current processes for consultation outlined in
secondary legislation are costly and time-consuming.
Chapter 3: Closure of premises associated with nuisance or disorder
52.
Closure of premises associated with nuisance or disorder (referred to as the
community protection order (closure) in the White Paper) has two stages – the closure notice
and the closure order. It would consolidate various existing closure powers related to licensed
and all other premises which are causing anti-social behaviour. This power will be available to
the police (officers of the rank of inspector and above) and the local authority.
53.
Within 24 hours of the notice being issued, it must, in order to continue to be valid, be
signed off, in the case of a police order, by an officer of at least superintendent rank and, in the
case of a local authority order, by either the Chief Executive or a person designated by them.
This is unless the original notice was issued by someone of superintendent rank, in which case
no further sign off would be required. This would extend the notice to a maximum of 48 hours.
54.
Before issuing the notice, the police or local authority must consult any person or
agency they consider appropriate, as well as informing the owner, landlord, licensee and
anyone who appears to be residing in the premise.
55.
The test for issuing a notice will be that the police or local authority reasonably
believes: that there is, or is likely soon to be, a public nuisance or there is, or is likely
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imminently to be, disorder in the vicinity of, and related to the premises; and that the notice is
necessary in the interest of preventing the occurrence or reoccurrence of such disorder or
behaviour. The notice must: state that access to the premises by any person other than someone
who habitually lives on the premises or the owner of the premises is prohibited; state that
failure to comply is an offence; give details as to when and where the notice will be considered
by the magistrates‟ court; and give information about persons and organisations in the area that
provide advice about housing and legal matters.
Basic process for closure notices and orders
Issuing a closure notice
1.
A closure notice for up to 24 hours can be issued by a police officer of at least the rank of
inspector or the local authority, if they have reasonable grounds to believe that the test in clause 66,
subsection (1) has been met.
2.
A notice may prohibit those outlined in clause 66, subsection (3) from entering the
premises, but not those outlined in clause 66, subsection (4). The closure notice must include the
information covered in clause 66, subsection (5) and must be served in accordance with the
conditions laid out in clause 69.
Extending, cancelling or varying the notice
3.
A closure notice can be extended under clause 67, subsection (2). This extension has to be
served again in accordance with the conditions laid out in clause 69. The notice can also be cancelled
or varied at any time in accordance with the conditions laid out in clause 68. Any variation or
cancellation notice must be served in accordance with clause 69.
Applying for a closure order
4.
When a notice is issued, an application must be made to a magistrates‟ court for a closure
order (clause 70, subsection (1)). This must be heard in accordance with clause 70. The order can
seek to close the premises based on the test laid out in clause 70, subsection (4) for a period up to 3
months.
5.
Where a court decision is not possible in time (because the case has been adjourned), clause
71 sets out how a temporary order can be applied for the intervening period – although subsection (3)
makes clear this cannot last longer than 14 days.
Extension of an order
6.
At any point before the expiry of a closure order, an application can be made to the court for
an extension (clause 72, subsection (3)).
Discharge of, or appeal against, a closure order
7.
At any point before the expiry of an order, those listed in clause 73, subsection (2) may
apply for the order to be discharged after consideration of the points listed in clause 73, subsection
(7). Clause 74 outlines the appeals process against an order or subsequent extension. This appeal
would be heard in the Crown Court.
Offences
8.
A person who remains in a premises, or enters a premises in contravention of a closure
notice or order commits an offence (clause 76, subsections (1) and (2)). It is also an offence to
obstruct someone who is trying to post a notice or carry out essential maintenance. The penalties for
these offences are laid out in clause 76, subsections (4) to (8).

108

These notes refer to the draft Anti-Social Behaviour Bill as published for pre-legislative
scrutiny by the Home Affairs Select Committee on 13 December 2012
56.
Guidance will make it clear that the police or local authority must take into account
any special considerations arising from the presence, or likely presence of any children or
vulnerable adults on the premises. Authorised persons will have a power of entry to the
premises, using reasonable force if necessary, to serve the notice.
57.
Unless the police or local authority cancels the notice within the 48 hour period, they
must apply to the magistrates‟ court for a court order. The court can make a closure order for a
maximum period of three months if it is satisfied that: a person has engaged in disorder, antisocial or criminal behaviour on the premises (or that such behaviour is likely if the order is not
made); the use of the premises is associated with the occurrence of disorder or serious nuisance
to members of the public (or that such disorder or serious nuisance is likely if the order is not
made); and that the order is necessary to prevent the occurrence or reoccurrence of such
disorder or behaviour.
58.
Before the time specified in the order expires, the police or local authority could apply
to the magistrates‟ court for a further extension of the order if this were deemed necessary. The
maximum period an order could last overall would be six months. Breach of the order, without
reasonable excuse, would be a criminal offence. On summary conviction, a person would be
liable to a fine not exceeding level five on the standard scale and/or up to three months
imprisonment if in breach of a notice and up to six months imprisonment if in breach of an
order. Organisations and businesses would be subject to a higher maximum fine of £20,000.
Part 5: Recovery of possession of dwelling-houses
Recovery of possession of dwelling-houses on anti-social behaviour grounds
59.
Under current housing legislation, landlords may apply to the county court to evict
tenants who are behaving anti-socially using the relevant „ground for possession‟. These are
ground 2 of Schedule 2 to the Housing Act 1985 for secure tenants (mostly tenants of local
authorities) and ground 14 of Schedule 2 to the Housing Act 1988 for assured tenants (tenants
of housing associations and landlords in the private rented sector) respectively2. These grounds
are discretionary, that is the court must be satisfied that anti-social behaviour has occurred and
that it would be reasonable to grant possession.
60.
In practice eviction for anti-social behaviour is exceptional; social landlords in
England own around four million homes but only evict about 2,000 tenants for anti-social
behaviour each year. Available evidence suggests that early interventions by social landlords
successfully resolve over 80% of complaints about anti-social behaviour. However, where
social landlords resort to eviction where all other intervention measures have been tried and
failed, that process can be protracted (on average around seven months from the date of
application to the court for a possession order to an outcome).
61.
In August 2011 the Department for Communities and Local Government (DCLG)
consulted on proposals to expedite the possession process where serious housing related anti2

These relevant grounds on which a court may order repossession under these provisions are that: the tenant or a person residing in
or visiting the dwelling-house: (a) has been guilty of conduct causing or likely to cause a nuisance or annoyance to a person residing,
visiting or otherwise engaging in a lawful activity in the locality; or (b) has been convicted either of using the dwelling-house or
allowing it to be used for immoral or illegal purposes, or of an indictable offence committed in, or in the locality of, the dwellinghouse.
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social behaviour or criminality had already been proven in another court. In these
circumstances landlords could choose to use, instead of existing discretionary grounds for
possession, a new mandatory ground. This would provide the landlord with an unqualified
right of possession, subject only to the court‟s considering the proportionality of the decision to
seek possession (where the landlord is a public authority) where this is required by the decision
of the Supreme Court in Manchester City Council v Pinnock [2011] 2 AC 104.
62.
The discretionary grounds for possession for anti-social behaviour (which also
includes criminal behaviour) referred to above apply only where the behaviour has taken place
in, or in the locality of the dwelling house.
63.
Following the riots in August 2011, and concerns about „riot tourism‟, DCLG
broadened the consultation on the new mandatory power of possession to cover proposals to
extend the scope of the discretionary ground so that landlords would have powers to seek to
evict a tenant where they, or a member of their household are engaged in riot related offences
anywhere in the UK.
64.
Final proposals, in the light of consultation, were published alongside and as part of
the May 2012 White Paper ’Putting victims first: more effective responses to anti-social
behaviour’.
Part 6: Local involvement and accountability
Community remedies
65.
The community remedy will require the PCC (or in London, the relevant policing
body) to consult the public on what sanctions should be used informally when dealing with
anti-social behaviour or low level criminality, and use their PCC crime commissioning funding
to make available sanctions that address particular local needs. Police officers in that force area
would then work from an agreed list of sanctions.
66.
Typically, the informal approach would be used for low-level criminal damage, low
value theft, minor assaults (without injury) and anti-social behaviour. The police officer would
invite the victim to choose an appropriate sanction from the community remedy list. He or she
would then give the offender the choice to either accept that informal sanction, or face more
formal action on the offence they had committed.
67.
What is on the community remedy menu in a particular area will depend on the views
of victims and public, but it could include, for example:
a. The offender signing an acceptable behaviour contract – where they agree not to
behave anti-socially in the future, or face more formal consequences;
b. Participation in structured activities funded by the PCC (or in London, the
relevant policing body) as part of his or her efforts to prevent crime;
c. Mediation – for example, to resolve a neighbour dispute;
d. Paying compensation to the victim (e.g. for any damage caused);
e. Reparation to the victim (e.g. repairing damage or scrubbing graffiti off a wall);
or
f. Reparation to the community – for example, by doing local unpaid work for up to
10 hours.
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Response to complaints about anti-social behaviour
68.
The community trigger is a new tool to support victims and communities to ensure
that agencies respond effectively to their needs. It will give those affected by anti-social
behaviour the right to ask agencies to undertake a case review in relation to persistent antisocial behaviour.
69.
The legislation will place a high-level duty on local authorities, police and health to
deal jointly with these cases. Private registered providers of social housing will also have a
duty to co-operate with this group, as they play a key role in tackling anti-social behaviour in
local areas. Relevant authorities will be required to decide and publish the thresholds, criteria,
process and reporting mechanism they intend to use locally.
70.
Agencies will be able to design the process to suit local circumstances and focus on
local priorities. It is envisaged that existing processes and channels of communication will be
used where possible to minimise additional bureaucracy and workload.
TERRITORIAL EXTENT AND APPLICATION
71.
The draft Bill extends to England and Wales. The provisions of the draft Bill relate to
a mix of reserved and transferred matters.
COMMENTARY ON CLAUSES
Part 1: Injunctions to prevent nuisance and annoyance
Clause 1: Power to grant injunctions
72.
Subsections (1) to (3) set out the test for granting an injunction. An injunction may be
made against a person aged 10 or over if the court is satisfied, on the balance of probabilities
that the person has engaged in, or is threatening to engage in, anti-social behaviour and that it
is just and convenient to grant the injunction.
73.
Subsection (4) sets out that, in order to prevent the respondent from engaging in antisocial behaviour, the court may prohibit the respondent from doing anything described in the
injunction or may require the respondent to do anything described in the injunction. Such
prohibitions may include, for example, not being in possession of a can of spray paint in a
public place, not entering a particular area, or not being drunk in a public place. The
requirements in an injunction may include, for example, attendance at a course to educate
offenders on alcohol and its effects and to reduce re-offending. An injunction can either be for
a fixed period or it can be indefinite. (Subsection (6)). An injunction may specify periods for
which any prohibitions or requirements will have effect (subsection (7)), although such
prohibitions or restrictions may be open ended in the case of an injunction of indefinite
duration.
74.
Subsection (5) sets out the safeguards to balance, as far as practicable, an individual‟s
rights when prohibitions or requirements are included in the injunction.
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75.
Subsection (8) gives the county court (for adults) and the youth court (for individuals
under 18) the jurisdiction to grant an injunction.
76.
In this clause, “anti-social behaviour”, “court” and “respondent” should be interpreted
as in clause 19.
Clause 2: Requirements included in injunctions
77.
Subsections (1) to (3) set out that an injunction must specify the person who is
responsible for supervising compliance with any requirement on the respondent. The court
must receive evidence on the suitability and enforceability of a requirement from the individual
or organisation responsible for supervising compliance. Such individuals or organisations
could include the local authority, youth offending teams, recognised providers of substance
misuse recovery or dog training providers for irresponsible dog owners. Before including two
or more requirements in the injunction, the court must consider their compatibility with each
other.
78.
Subsection (4) sets out the duty on the person under subsection (1) responsible for
monitoring compliance with a requirement. The duty includes making any necessary
arrangements, promoting the respondent‟s compliance with the requirement and informing the
person who applied for the injunction if the respondent has complied or failed to comply with
the requirement.
79.
Subsection (6) obliges the respondent, who is subject to a requirement in the
injunction, to keep in touch with the person specified in subsection (1) in relation to that
requirement and in accordance with any instructions given by that person from time to time
and to the respondent. The respondent must notify the person specified under subsection (1) of
any change of address. These obligations have the effect of a requirement of the injunction and
accordingly a failure to comply with such an obligation would trigger the breach provisions in
clauses 8 to 11.
80.

In this clause, “court” and “respondent” should be interpreted as in clause 19.

Clause 3: Power of arrest
81.
This clause enables the court to attach a power of arrest to any prohibition or
requirement contained in an injunction. Where such a provision is included in an injunction a
police officer will be able to arrest the respondent if he or she breaches the terms of any
prohibition or requirement to which a power of arrest is attached. Where no power of arrest is
included in an injunction, the individual or organisation who applied for the injunction may
apply to the court to issue a warrant of arrest of the respondent under clause 9 subsection (1).
82.
In this clause, “anti-social behaviour”, “court”, “harm” and “respondent” should be
interpreted as in clause 19.
Clause 4: Application for injunctions
83.
are:

Subsection (1) lists those persons specified who can apply for the injunction. These
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a.
b.
c.
d.
e.
f.
g.

a local authority;
a housing provider;
the chief officer of police for a police area;
the chief constable of the British Transport Police;
Transport for London;
the Environment Agency; or
the Special Health Authority known as the NHS Business Services Authority (or
Awdurdod Gwasanaethau Busnes y GIG).

84.
The Secretary of State may by order, subject to the negative resolution procedure, add
or remove other persons, or categories of person, to the list of bodies that may apply for an
injunction.
85.
In this clause, “anti-social behaviour”, “housing accommodation”, “housing provider”
and “local authority” should be interpreted as in clause 19.
Clause 5: Application without notice
86.
Subsection (1) allows an application for an injunction to be made without notice to the
respondent. This would be for exceptional or urgent circumstances and the applicant would
need to produce evidence to the court as to why a without notice hearing was necessary.
87.
Subsection (2) provides that the court must either dismiss the application or adjourn
the proceedings. If it adjourns the proceedings it may grant an interim injunction. Where the
court adjourns an application for an injunction it may grant an injunction on an interim basis, if
it thinks it just to do so, without having to consider the tests in clause 1 subsections (2) and (3).
88.

In this clause, “court” and “respondent” should be interpreted as in clause 19.

Clause 6: Interim injunctions
89.
Subsection (1) allows the court to grant an interim injunction where the hearing of an
application is adjourned and under subsection (2) the court may grant an interim injunction if it
thinks that it is just to do so.
90.
Subsection (4) gives the court the same powers as in Part 1 in respect of an interim
injunction as it has in respect of a full injunction, except that the court does not have the power
to impose particular activities under clause 2 where it grants an interim injunction without
notice (subsection (3)).
91.

In this clause, “court” and “respondent” should be interpreted as in clause 19.

Clause 7: Variation or discharge of injunctions
92.
Subsection (1) enables a court to vary or discharge an injunction upon an application
by the applicant or the respondent. Subsection (2) allows the court to vary the injunction by:
including a new prohibition or requirement; extending the effect of an existing prohibition or
requirement; attaching a power of arrest; or extending the period in which a power of arrest has
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effect in addition to reducing the length of time for which a condition has effect, or removing
or otherwise reducing a condition of the injunction.
93.
Subsection (3) prevents a party from re-applying to vary or discharge an injunction,
where such an application has previously been dismissed, without the consent of the court or
agreement of the other party.
94.

In this clause, “court” and “respondent” should be interpreted as in clause 19.

Clause 8: Arrest without warrant
95.
Subsection (1) allows a constable to arrest a respondent without warrant if the
constable has reasonable cause to suspect that the respondent has breached a provision in the
injunction and the injunction has a power of arrest attached to that provision.
96.
Subsections (2) and (3) provide that a constable who arrests the respondent must
inform the person who applied for injunction and the respondent must be brought before the
relevant court within 24 hours beginning with the time of time of the arrest. Subsection (4)
makes further provision in respect of the calculation of the 24 hour time limit.
97.

In this clause, “court” and “respondent” should be interpreted as in clause 19.

Clause 9: Issue of arrest warrant
98.
Subsection (1) provides that the person who applied for an injunction may apply to a
court for an arrest warrant if they think that the respondent has breached a provision of the
injunction.
99.
Under subsection (3) the judge may issue an arrest warrant only if he or she has
reasonable grounds for believing that the respondent has breached a provision of the
injunction.
100.
Subsection (7) provides that the judge may remand a respondent (on bail if the
respondent is aged under 18, or on bail or in custody where the respondent is aged 18 and over)
where he or she is brought before the relevant court under subsection (2) and the matter is not
disposed of straightaway.
101.

In this clause, “court” and “respondent” should be interpreted as in clause 19.

Clause 10 and Schedule 1: Remands
102.
Clause 10 gives effect to Schedule 1 which makes further provision for remands
following arrest under clauses 8 and 9. Under paragraph 2(1) of Schedule 1, the respondent
may be remanded on bail or in custody. But the ability to remand a respondent aged under 18
in custody is limited to where there is satisfactory evidence from a medical practitioner, or
there is reason to suspect, that the individual is suffering from a mental disorder and it is
impracticable to get a report on the individual‟s mental condition if he or she were remanded
on bail. In such circumstances, the court may remand the person aged under 18 to a hospital or
registered establishment that will prepare the report as instructed by the judge or the court:
paragraph 6(1)(a) and (b).
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103.
The maximum period that a person may be remanded by the judge or a court is 8 clear
days unless paragraph 5 or 6 applies or the person is remanded on bail and both that person
and the injunction applicant agree to the longer period: paragraph 4(1)(a) and (b). Where the
court has power to remand a person in custody, the person may be kept in police custody for no
more than 3 clear days: paragraph 4(2).
104.
Under paragraph 5 the judge or the court may remand a person for a medical
examination to be carried out on that person and to obtain a medical report following the
examination if the judge or the court thinks that this is required. The adjournment for the
medical report may not be for more than 3 weeks if the person (aged 18 or over) is remanded
in custody. The adjournment may not be for more than 4 weeks if the person is remanded on
bail.
Clause 11 and Schedule 2: Powers in respect of under-18s
105.
Clause 11 introduces Schedule 2 which makes further provision in respect of the
powers of a youth court in dealing with the breach of an injunction by a person under 18. In
this clause and schedule, “anti-social behaviour” and “court” should be interpreted as in clause
19.
Power to make a supervision order or detention order
106.
Under paragraph 1(1) of Schedule 2, a youth court may make a supervision order or a
detention order against a respondent under 18 if it is satisfied beyond reasonable doubt that the
respondent is in breach of an injunction. Paragraph 1(2) provides that only the original
applicant for the injunction may apply for a supervision order or a detention order under
paragraph (1).
107.
Paragraph 1(3) requires that the person making the application for a supervision order
or a detention order must consult any youth offending team specified under clause 2(1) or if
not specified, any youth offending team within the meaning of clause 14 and inform any other
body or individual the person thinks appropriate before making the application. Paragraph
1(4) provides that in considering whether and how to apply for a supervision order or detention
order, the court must consider any representations made by the youth offending team.
108.
14.

Paragraph 1(5) prevents a detention order being made against a person aged under

109.
Paragraph 1(6) provides that a court may only make a detention order under
paragraph 1(1) if it is satisfied that, in view of the severity or extent of the breach of the
injunction, no other power available to the court is appropriate. Where a court makes a
detention order it must state in open court why it is satisfied that this is the case. This is a
safeguard to ensure that a decision to detain a person aged under 18 is only used as a last court
by the court.
Supervision orders
110.
Under Part 2 of Schedule 2, a supervision order is described as an order which
imposes on a defaulter one or more of the following requirements: a supervision requirement,
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an activity requirement and/or a curfew requirement: paragraph 2(1). Under paragraph 2(5) a
supervision order must specify a maximum period that the supervision will operate but that
period must not exceed 6 months: paragraph 2(6). The supervision order must also specify the
youth offending team where the defaulter lives or the relevant youth offending teams the court
decides if the defaulter lives in more than one area: paragraph 2(7)).
111.
Paragraph 2(2) requires the court to obtain and consider information about the
defaulter‟s family circumstances and consider the effects of a supervision order on the family
circumstances. The court must also consider the compatibility of two or more requirements
before imposing them: paragraph 2(3).
112.
Paragraph 2(4) provides that the court must also have regard to the defaulter‟s rights
before it imposes a supervision order.
Supervision requirements
113.
Under paragraph 3(1) a “supervision requirement” means that the defaulter must
attend appointments with the responsible officer from the youth offending team or another
designated officer at whatever times and places instructed by the responsible officer. The
appointments must be within the specified period of the operation of the requirement as
described in paragraph 2(5).
Activity requirements
114.
Paragraph 4(1) sets out the activity requirements in a supervision order. The defaulter
must do any or all of the activity requirements in the specified period of time under paragraph
2(5). The activity requirement may specify the number of days, type of activity or activities, or
participation in one or more residential exercises or engage in activities as instructed by the
responsible officer.
115.
Paragraph 4(12) provides that where a supervision order contains an activity
requirement a court may amend the order by changing the number of days, place, activity,
period or description on the application of the original applicant or the defaulter.
116.
Paragraph 4(13) provides that a court may include an activity requirement in a
supervision order or vary an activity requirement only if it has consulted the youth offending
team; if it is satisfied that the respondent will comply with the requirement; if the necessary
arrangements are in place in the area where the defaulter will participate in activities in the
order; and where the requirement or the varied requirement would involve the cooperation of a
person other than the defaulter or responsible officer, if that person‟s consent has been
obtained for its inclusion or variation.
Curfew requirements
117.
Paragraph 5(1) provides that a curfew requirement in relation to a supervision order
means a requirement that the defaulter remain at a specified place and for a specified period in
the order. The period in paragraph (5)(1) must be within the specified period in the order
under paragraph 2(5) but may not amount to less than two or more than eight hours in any
given day. A curfew requirement may specify different places or different periods for different
days: paragraph 5(2).
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118.
Paragraph 5(4) provides that the court must obtain and consider information about
the proposed place before specifying a place in a supervision order, including information
about the attitude of people who may be affected by the enforced presence of the defaulter.
119.
Under paragraph 5(5) the court may vary the curfew requirements on the application
of the original applicant by substituting new periods or a new place in the curfew requirement.
Electronic monitoring requirement
120.
Paragraph 6(1) provides that a supervision order containing a curfew requirement
may also contain a requirement for securing the electronic monitoring with the curfew
requirement during a period specified in the order or determined by the responsible officer. A
supervision order imposing an electronic monitoring requirement must have a person
responsible for monitoring the requirement: paragraph 6 (4). Under paragraph 6 (2), before
commencing the electronic monitoring, the responsible officer must notify the defaulter, the
person responsible for monitoring and any person whose cooperation is needed to ensure that
the monitoring will take place. The requirement may not be included in the order without that
person‟s consent: paragraph 6(3).
121.
Under paragraph 6(5) the court may not include an electronic monitoring requirement
in a supervision order unless the court making the order has been notified by the youth
offending team that arrangements for electronic monitoring are available in the area that
includes the place to be specified in the order, and the court is satisfied that the necessary
provision can be made under the arrangements currently available. Under paragraph 6 (6)
where a supervision order contains an electronic monitoring requirement, the court may amend
the order by substituting a new period in the order, but only on the application of the original
applicant or defaulter.
Responsible officer
122.
Paragraph 7(1) provides that the responsible officer is the person responsible for
monitoring the electronic monitoring requirement under paragraph 6 (4) and, in any other
case, the member of the youth offending team. Paragraph 7 (2) provides that the responsible
officer in a supervision order must make any necessary arrangements for the electronic
requirement in the order and must promote the defaulter‟s compliance with the requirement.
Under paragraph 7(3) the responsible officer must, as far as practicable, ensure any instruction
by the officer under the supervision order does not interfere with the defaulter‟s rights under
paragraph 2(4).
Revocation of a supervision order
123.
Under paragraph 10(1) the original applicant or the defaulter may apply to a youth
court to revoke or amend the supervision order. The court may grant the application if it
considers it is in the interests of justice to do so (paragraph 10(2)). Paragraph 10(4) provides
that if an application to revoke or amend a supervision order is dismissed, the party that made
the application may not make a further application without the consent of the court or the
agreement of the other party. The original applicant must consult the youth offending team in
the supervision order before applying to revoke or amend the supervision order.
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Compliance with the order
124.
Paragraph 11 provides that the responsible officer must inform the original applicant
if he or she considers that the defaulter has complied with all the requirements of the
supervision order.
125.
Paragraph 12(1) provides that if the responsible officer considers that the defaulter
has not complied with a requirement, he or she must inform the original applicant. The original
applicant may apply to a youth court after being informed of the non-compliance (paragraph
12(2)). But before making the application under paragraph 12(2) the original applicant must
consult the youth offending team or any other body or individual the original applicant thinks
appropriate (paragraph 12(3)).
126.
Under paragraph 12(4) if the court is satisfied beyond reasonable doubt that the
defaulter has failed to comply with the requirement without reasonable excuse, the court may
revoke the supervision order and make a new one or revoke the order and make a detention
order. These powers may not be exercised after a defaulter reaches the age of 18 and are in
addition to any other power in relation to the breach of the supervision order. The court must
consider any representations from the youth offending team before using these powers.
Detention orders
127.
A defaulter may be detained in a secure training centre, youth offender institution or
secure accommodation under a detention order (paragraph 14(1)). The defaulter may be
detained for a maximum period of three months (paragraph 14(2)) and is detained in legal
custody (paragraph 14(5)).
Revocation of detention order
128.
Under paragraph 15(1) the original applicant or the defaulter may apply to the youth
court to revoke a detention order. The court may grant the application if it considers it to be in
the interests of justice to do so: paragraph 15(2). If the application is dismissed, the original
applicant or the defaulter may not make a further application without the consent of the court
or the agreement of the other party: paragraph 15(4).
129.
Under paragraph 15(5) the person applying for a detention order must consult the
youth offending team specified in the injunction or the local youth offending team before doing
so. The person applying for a detention order must consult the youth offending team specified
in the relevant supervision order before doing so: paragraph 15(6).
Clause 12: Power to exclude person from home in cases of violence or risk of harm
130.
In granting an injunction to a local authority or housing provider, the court may attach
a power to exclude a respondent from his or her home or an area specified in the injunction
where the respondent has been violent or threatened violence to another person or if there is a
risk of harm by that person to another person. This provision is similar to section 153C of the
Housing Act 1996 which applies to the housing management function of social landlords.
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131.
In this clause, “anti-social behaviour”, “court”, “harm”, “housing provider”, “local
authority” and “respondent” should be interpreted as in clause 19.
Clause 13: Tenancy injunctions: exclusion and power of arrest
132.
This clause deals with breaches or anticipated breaches of the tenancy agreement by
the tenant. The breach of the tenancy agreement does not necessarily need to relate to a
housing provider‟s or local authority‟s housing management function. A tenancy agreement
could contain a prohibition against anti-social behaviour to the housing provider‟s or local
authority‟s staff, even where the anti-social behaviour has nothing to do with the housing
provider‟s or local authority‟s housing management functions. This clause reproduces the
effect of section 153D of the Housing Act 1996.
133.
In this clause, “anti-social behaviour”, “court”, “harm”, “housing provider” and “local
authority” should be interpreted as in clause 19.
Clause 14: Requirements to consult etc
134.
Subsections (1) to (3) require the applicant to consult the local youth offending team
about the application if the respondent is under 18 years and inform any other body or
individual about the application that they think appropriate, where the applicant is applying for
an injunction (other than a without notice application where the consultation may take place
before the first full hearing) or applying to vary or discharge an injunction. The statutory
requirement for consultation does not mean that the youth offending team must agree the
application made, but rather that they are told of the intended application and given the
opportunity to comment.
135.

In this clause, “court” and “respondent” should be interpreted as in clause 19.

Clause 15: Appeals against decisions of youth courts
136.
Subsection (1) provides for appeals against a decision of the youth court to be made to
the Crown Court. Appeals from the county court or High Court are to the Court of Appeal
under existing legislation.
Clause 16: Special measures for witnesses
137.
Special measures directions will apply to vulnerable and intimidated witnesses in
injunction proceedings. In this clause, “court” should be interpreted as in clause 19.
Clause 18: Rules of court
138.
This clause enables further procedural matters to be provided for in rules of court
made by the Civil Procedure Rules Committee. Such rules might provide, for example, for how
cases involving respondents aged under 18 are transferred to the county court when they turn
18.
139.
In this clause, “anti-social behaviour” and “respondent” should be interpreted as in
clause 19.
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Clause 20: Saving and transitional provisions
140.
This clause makes certain saving and transitional provisions in respect of ASBOs on
application, anti-social behaviour injunctions and drinking banning orders before the
commencement of the provisions in the Bill, repealing the legislation providing for such
orders. Five years after the commencement of Part 1 of the Bill any of these orders still in force
will be automatically treated as an injunction under Part 1.
Part 2: Criminal Behaviour Orders
Clause 21: Power to make orders
141.
Subsections (1) and (2) allow the court to make a criminal behaviour order against a
person (“the offender”) who has been convicted of a criminal offence if two conditions are
met. As an order will be made on conviction of an offender, the relevant court will be a youth
court, magistrates‟ court or the Crown Court as the case may be. An order will be an ancillary
order to the sentence.
142.
The first condition, in subsection (3), is that the court is satisfied that the offender has
engaged in behaviour that caused or was likely to cause harassment, alarm or distress to one or
more persons not of the same household as the offender. The second condition, in subsection
(4), is that the court considers that making the order will assist in preventing the offender from
engaging in such behaviour.
143.
Subsection (5) provides that a criminal behaviour order is an order which, for the
purpose of preventing the offender from engaging in behaviour described in subsection (3),
prohibits the offender from doing anything in the order or requires the offender to do anything
in the order. Such prohibitions will be a matter for the court, but might include, for example,
not being in possession of a can of spray paint in a public place, not entering a particular area,
or not being drunk in a public place. The requirements that may be included in an order may
include, for example, attendance at a course to educate offenders on alcohol and its effects and
to reduce re-offending.
144.
Subsection (6) provides that a criminal behaviour order may only be made against an
offender when he or she has been sentenced for the offence or given a conditional discharge.
No order may be made where the offender has been given an absolute discharge or has been
bound over to keep the peace.
145.
Subsection (7) provides that a court may only make a criminal behaviour order against
an offender if the prosecution applies for an order; it may not make an order on its own
volition.
146.
Subsection (8) requires that the prosecution must find out the views of the local youth
offending team (as defined in subsection (10)) before applying for a criminal behaviour order
against an offender who will be under the age of 18 when the application is made. The youth
offending team may have already been consulted during the preparation of the case file by the
police or local authority; if this is the case the prosecutor does not need to re-consult the youth
offending team, just be aware of their views .
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147.
rights.

Subsection (9) sets out the safeguards to balance, as far as practicable, an individual‟s

Clause 22: Proceedings on an application for an order
148.
Subsections (1) and (2) allow the courts to consider evidence submitted by the
prosecution and the offender in its decision to make a criminal behaviour order. Such evidence
can include evidence which was inadmissible in the criminal proceedings, for example certain
types of hearsay or bad character evidence.
149.
Subsection (3) allows the court to adjourn a hearing for a criminal behaviour order and
subsection (4) sets out the options available to the court where an offender fails to appear for
an adjourned hearing.
150.
But the court may only issue a warrant for the arrest of the offender if he or she has
been given adequate notice of the adjourned hearing (subsection (5)) and may only hear the
proceedings in the offender‟s absence if he or she has been given adequate notice of the
adjourned hearing and has been warned that the court may hear the proceedings in his or her
absence (subsection (6)).
151.
Subsections (7) and (8) dis-apply the reporting restrictions and the bar on the
publication of certain information (such as the name, address or school of a child or young
person) that normally apply in respect of legal proceedings in respect of persons under 18.
Clause 23: Requirements included in orders
152.
Subsection (1) stipulates that if an order includes a requirement it must specify the
person responsible for supervising compliance with the requirement. Such individuals or
organisations could be the local authority, recognised providers of substance misuse recovery
or dog training providers for irresponsible dog owners. Before including the requirement the
court must receive evidence on the enforceability and suitability of the requirement from the
individual specified or, in the case of an organisation, an individual representing that
organisation (subsection (2)).
153.
Subsection (3) requires the court to consider the compatibility of two or more
requirements with each other before including them in an order.
154.
Under subsection (4) it is the duty of the person specified under subsection (1) to
make the necessary arrangements for a requirement that they are responsible for, to promote its
compliance by the offender and to inform the prosecution and the appropriate chief officer of
police (as defined in subsection (5)) if the offender has complied with the requirement or has
failed to comply with it.
155.
Subsection (6) requires an offender subject to a requirement in a criminal behaviour
order to keep in touch with his or her supervisor and notify that person of any change of
address. Breach of these obligations is to be treated as a breach of the requirements of the order
and therefore subject to the breach provisions in clause 28.

121

These notes refer to the draft Anti-Social Behaviour Bill as published for pre-legislative
scrutiny by the Home Affairs Select Committee on 13 December 2012
Clause 24: Duration of order etc
156.
An order takes effect on the day it is made (subsection (1)) save when there is an
existing order in force in which case the new order may take effect once the existing order
ceases to have effect (subsection (2)).
157.
Subsections (3), (4) and (5) provide for the duration of a criminal behaviour order.
Where a criminal behaviour order is made against a person under 18 years of age the order
must be for a fixed period of between one and three years. In the case of an adult, a criminal
behaviour order may be for a fixed period of at least two years or for an indefinite period.
Clause 25: Approved courses
158.
Subsection (1) provides that a criminal behaviour order made in respect of an offender
aged 16 or over may include provision for the order, or any prohibition or requirement
included in it, to cease to have effect earlier than it would otherwise do if the offender
completes an approved course. An approved course can be used to address the offender‟s antisocial behaviour where alcohol or drugs misuse may be the cause of the anti-social behaviour.
The reduction in the length of the order or the prohibition period or requirement period may be
no more than half (subsection (3)). The offender must agree to attend an approved course
(having had an explanation of what attendance on the course will involve and of fees that
might be payable) and the court must be satisfied that a place on an approved course is
available for the offender (subsections (4) and (5)). A court is required to give its reasons for
not including provision in a criminal behaviour order for attendance at an approved course
(subsection (6)).
Schedule 3: Approval of courses and certificates of completion
Approval of courses
159.
Under paragraph 1(1) applications for the approval of a course for the purposes of
clause 25 may be made to the local authority in whose area the course is to be provided or
primarily provided. Paragraph 1(4) sets out matters which a local authority must have regard
to when deciding whether to approve a course. The local authority will consider the aims of the
course, its likely effectiveness in preventing anti-social behaviour, whether the course can be
administered effectively and efficiently, the availability of places for persons subject to a
criminal behaviour order and whether the course is good value for money. A local authority
may charge fees for applications to approve courses and for giving approvals: paragraph 1 (6).
Certificates of completion of approved courses
160.
Under paragraph 2(3) the course provider must give the offender a certificate of
completion unless the offender has: failed to pay fees that are due, has failed to attend the
course as reasonably instructed by the course provider, or has failed to comply with a
reasonable requirement from that person.
Clause 26: Interim orders
161.
This clause makes provision for the making of interim criminal behaviour orders.
Under subsections (1) and (2) where a court adjourns the hearing on an application for a
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criminal behaviour order it may make an order that lasts until the final hearing of the
application if the court thinks it is just to do so. In making an interim order the court does not
have to satisfy the two conditions in subsections (3) and (4) of clause 21. Subsection (3) disapplies other restrictions on the making and duration of a criminal behaviour order in the case
of an interim order. So, for example, a court may make an interim order on its own volition for
a fixed period of less than two years (in the case of an adult). The other powers of a court
under this Part, for example, the power to vary or discharge an order, will apply to an interim
order as they apply to any other kind of criminal behaviour order (subsection (4)).
Clause 27: Variation or discharge of orders
162.
Subsection (1) allows a court to vary or discharge an order upon the application of the
offender or the prosecution. Subsections (2) and (3) prevent a party from making a further
application to vary or discharge an order without the consent of the court or agreement of the
other party (the offender or prosecution) if the party has made a previous application that has
been dismissed. Subsection (4) allows the court to include an additional prohibition or
requirement or extend the duration of a prohibition or requirement when varying an order.
Clause 28: Breach of order
163.
Subsection (1) makes it an offence for a person subject to a criminal behaviour order
to breach a prohibition or fail to comply with a requirement in the order without reasonable
excuse.
164.
Subsection (2) provides for the penalties on conviction for such an offence. On
summary conviction the maximum penalty is 6 months imprisonment or a fine of up to £5,000,
or both. Where a person is convicted on indictment the maximum penalty is five years
imprisonment or an unlimited fine, or both. Subsections (5) and (6) dis-apply the reporting
restrictions that normally apply in respect of legal proceedings in respect of persons under 18,
but the court‟s discretionary powers to restrict reporting continue to apply; however, where the
court exercises such discretionary powers it must give its reasons for doing so.
Clause 29: Special measures for witnesses
165.
Special measures directions can be used in relation to vulnerable and intimidated
witnesses in criminal behaviour order proceedings.
Clause 30: Saving and transitional provision
166.
This clause makes certain saving and transitional provisions in respect of ASBOs on
conviction, individual support orders and drinking banning orders on conviction made before
the commencement of the provisions in the Bill, repealing the legislation providing for such
orders. Five years after the commencement of Part 2 of the Bill any orders still in force will be
automatically treated as criminal behaviour orders.
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Part 3: Dispersal powers
Clause 31: Directions excluding a person from an area
167.
Subsections (1) to (4) give a constable in uniform the power to direct a person who is
in a public place to leave an area and not return for a period of up to 48 hours. The constable
must have reasonable grounds to suspect that the behaviour of the person has contributed, or is
likely to contribute, to members of the public being harassed, alarmed or distressed, or to the
occurrence of crime or disorder. The constable must also consider that the direction is
necessary for the purpose of removing or reducing the likelihood of harassment, alarm or
distress, crime or disorder.
168.
Subsection (5) states that the direction must be given in writing, unless this is not
reasonably practicable in the circumstances, in which case it can be given orally. It will be
strongly advised that officers should give the direction in writing as this safeguards against
disproportionate use of the power and later challenge in court. The constable must specify the
area from which the person is excluded, and may specify when and by which route they must
leave the area, and the consequences if they fail to comply. If the person appears to be under
the age of 16 the constable can take them home or to a place of safety (subsection (7)).
Clause 32: Restrictions
169.
This sets out the restrictions to the power, including that the constable cannot prevent
the person from having access to certain places such as where they live, are employed, or
attend for medical treatment. A direction may not be given to anyone under the age of 10.
Clause 33: Surrender of property
170.
The constable may require the person being given the direction to surrender any items
being used in the anti-social behaviour. The constable does not have power under this
provision to seize the item. The constable must give the person information in writing about
how and when they can recover the item, which must not be returned before the exclusion
period is over. If the person is under 16 the constable can require that person to be
accompanied by an adult when collecting the item.
Clause 35: Offences
171.
A person who fails to comply with a direction to leave commits an offence and is
liable on summary conviction to imprisonment for up to three months, a fine not exceeding
level four on the standard scale (£2,500), or both. The fine has been set at this level in order to
be equivalent to the fine for drunk and disorderly behaviour. Failure to comply with a request
to surrender items is a lesser offence and is subject to a level two fine (£500); this is the level
of fine applicable to refusing to hand over alcohol in an alcohol controlled zone under a
designated public protection order.
Clause 36: Powers of community support officers
172.
This amends Schedule 4 to the Police Reform Act 2002 (powers of community
support officers), to provide community support officers with the ability to use the dispersal
power and the power to ask the person to surrender items if designated by the Chief Constable.
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Clause 37: Saving and transitional provision
173.
This clause makes saving provisions for authorisations given under section 30(2) of
the Anti-social Behaviour Act 2003, and directions given under section 27 of the Violent
Crime Reduction Act 2006 before the commencement day of Part 4 of the Act.
Part 4, Chapter 1: Community protection notices
Clause 38: Power to issue notices
174.
Subsection (1) aims to make clear that a CPN should not be issued for a single
instance of behaviour by stating that the behaviour must be persistent or continuing in nature.
175.
Subsections (3) and (4) outline the kind of requirements, or conditions, which could
be included in a CPN. For instance, a CPN could be issued against an individual who was
persistently littering a communal area of a block of flats if this was causing nuisance or
annoyance to fellow residents. The requirements could include not allowing litter to
accumulate in communal areas as well as a positive requirement to clean up the mess already
made. These would have to be linked into the original conduct – for instance, it would not be
possible to include a positive requirement to help clean graffiti off a community centre on the
opposite side of town if the CPN were issued in relation to a build up of household waste
(washing machines, mattresses, etc.) in their front garden.
176.
Subsection (5) refers to the statutory nuisance regime. Management of statutory
nuisance is set out in Part III of the Environmental Protection Act 1990. The Act places a duty
on a local authority to investigate complaints of statutory nuisance from people living within
its area.
177.

The following issues may constitute statutory nuisances:
a.
b.
c.
d.
e.
f.
g.
h.
i.
j.
k.

Noise
Artificial light
Odour
Insects
Smoke
Dust
Premises
Fumes or gases
Accumulation or deposit
Animals kept in such a place or manner as to be prejudicial to health or a nuisance
Any other matter declared by any enactment to be a statutory nuisance

178.
Where a local authority establishes any one of these issues constitutes a nuisance (i.e.
is unreasonably interfering with the use or enjoyment of someone‟s premises) or is prejudicial
to health they must generally serve an abatement notice on the person responsible. Failure to
comply with the notice could result in the person being prosecuted.
179.
If environmental anti-social behaviour meets the threshold for statutory nuisance, it
must be dealt with accordingly through that route. Where there is a likelihood that this could be
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the case, the authorised person should contact the relevant local authority office to discuss the
use of a CPN. Further guidance will be developed to ensure that this distinction is understood
by all practitioners.
180.
Subsection (6) relates to the interim stage required before issuing a notice – namely
the issue of a written warning stating that unless the individual‟s conduct stops, they will be
issued with a CPN. This written warning could be issued in person, by email, or where
appropriate, by text message. The period of time between a written warning and issue of a CPN
would depend on circumstances – for instance, a number of days to allow time for graffiti to be
cleared but a shorter period to deal with a barking dog.
181.
As with some of the other new powers, subsection (7) makes clear that before issuing
a CPN, the authorised person (police officer, local authority officer, etc.) must inform anyone
they think appropriate. This is to ensure that the CPN is appropriate in the circumstances. For
instance, to make sure that another authorised person has not already issued (or is considering
issuing) a CPN and that there are no other restrictions that need to be considered. For instance,
if the ongoing issue involved noise nuisance, an authorised person would be expected to
consult with the local authority‟s statutory nuisance team.
182.

In this clause, “conduct” should be interpreted as in clause 51.

Clause 39: Occupiers of premises etc
183.
A CPN is designed to be issued against an individual or organisation who can
appropriately be held responsible for the environmental anti-social behaviour that is having a
detrimental effect on the quality of life of others. This clause aims to identify who those
individuals or organisations could be. For instance, if a small shop were allowing litter to be
deposited outside the property and not dealing with the issue, a CPN could be issued and
would probably be issued to the business owner, whereas if a large national supermarket were
to cause a similar issue, the company itself would probably be issued with a CPN. Guidance
will be issued to assist practitioners in this area.
184.
Subsection (3) outlines one of the safeguards included in the CPN to ensure that its
application and use is proportionate. This ensures that where the individual or organisation
could not reasonably be expected to control the issue or affect it through any reasonable action,
they should not be held accountable.
185.

In this clause, “conduct” and “premises” should be interpreted as in clause 51.

Clause 40: Occupier or owner unascertainable
186.
This allows for an authorised person (police officer, etc.) to issue a CPN where the
owner of a property or piece of land where the nuisance or annoyance has taken place cannot
be ascertained. It allows them to enter the property or land insofar as to post the notice only –
not to undertake any work.
187.

In this clause, “owner” and “premises” should be interpreted as in clause 51.
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Clause 41: Appeals against notices
188.
This clause gives a right of appeal under which a failure to satisfy any of the
requirements for the issuing of the notice can be raised. In this clause, “conduct” should be
interpreted as in clause 51.
Clause 42: Remedial action by local authorities
189.
Subsections (2) and (3) refer to the steps that can be taken when the conditions
outlined in a CPN are not met. For example, if this relates to the cleaning up of graffiti, the
local authority could issue a second notice outlining the steps the local authority planned to
take to clean the graffiti up and how much this would cost. If access were required to a
property, the owner‟s consent would also be required to facilitate the works. If this were not
forthcoming, the relevant authority would not be able to undertake the works and would have
to seek another route for resolution (see clause 43). This clause does not provide a power of
entry.
190.
Subsection (1) explains that only the local authority can issue a second notice when
there has been a failure to comply with an original CPN. This emphasises the importance of a
police officer or registered social landlord consulting properly when considering issuing a
notice, as local authority capacity would have to be considered.
191.
In this clause, “local authority”, “owner” and “premises” should be interpreted as in
clause 51.
Clause 43: Offence of failing to comply with notice
192.
The remedial action outlined in clause 42 does not change the fact that failure to
comply with the conditions of a CPN is an offence. Subsection (2) outlines the potential fines
available to a court, in this case a magistrates‟ court, on failure to comply. Level four of the
standard scale is currently £2,500.
193.
Subsection (5)(a) provides the defence of taking all reasonable steps, a safeguard that
has been built into the CPN. For instance, if a newsagent had been issued with a CPN for
allowing customers to persistently drop litter outside his shop and had responded to this by
putting up signage and placing a waste bin outside, it could be argued that he or she had taken
reasonable steps to address the issue.
194.

In this clause, “conduct” should be interpreted as in clause 51.

Clause 44: Remedial orders
195.
Subsections (1) and (2) provide that once a CPN has not been complied with, the court
can make whatever order it thinks appropriate to ensure the work is done. This can take the
form of the initial conditions in the original CPN or can go further if the situation has
deteriorated. Failure to undertake this work would then result in contempt of court, and could
be dealt with through a fine or committal to custody under section 63(3) of the Magistrates‟
Courts Act 1980. Subsection (4) provides that there remains no formal power of entry
associated with the CPN.
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196.

In this clause, “local authority” should be interpreted as in clause 51.

Clause 46: Seizure of item used in conjunction with an offence
197.
Subsection (1) enables a justice of the peace to issue a warrant allowing a constable to
enter premises to seize any item that is considered to be causing the nuisance and annoyance.
This could include a sound system, spray paints, etc.
198.

In this clause, “premises” should be interpreted as in clause 51.

Clause 47: Fixed penalty notices
199.
Subsection (1) explains that if someone fails to comply with a CPN, they can be
issued with a fixed penalty notice in the first instance rather than resorting to court
proceedings. In this clause, “conduct” should be interpreted as in clause 51.
Clause 48: Authorised persons
200.
Subsection (1) sets out who can issue a CPN and enables the local authority to extend
this power to other designated persons. At the moment, it is intended that this will only refer to
registered providers of social housing, as defined in clause 19, subsection (1).
201.
Subsections (5) and (6) amend the Police Reform Act 2002 to enable community
support officers to issue both CPNs and fixed penalty notices if designated by the Chief
Constable.
202.

In this clause, “conduct” and “local authority” should be interpreted as in clause 51.

Clause 49: Exemption from liability
203.
Subsections (1) and (2) make clear that damages arising from an authorised person
making good under a CPN (such as removing graffiti) are not the responsibility of the
individual or local authority doing the work. The only exceptions to this are outlined in
subsection (3).
204.
Subsection (4) makes reference to section 6(1) of the Human Rights Act 1998. This
states that “it is unlawful for a public authority to act in a way which is incompatible with a
Convention right”.
205.

In this clause, “local authority” and “owner” should be interpreted as in clause 51.

Clause 50: Issuing of notices
206.

Subsection (4) refers to section 7 of the Interpretation Act 1978 which states:
“Where an Act authorises or requires any document to be served by post (whether the
expression “serve” or the expression “give” or “send” or any other expression is
used) then, unless the contrary intention appears, the service is deemed to be effected
by properly addressing, pre-paying and posting a letter containing the document and,
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unless the contrary is proved, to have been effected at the time at which the letter
would be delivered in the ordinary course of post.”
Clause 52: Saving, transitional and transitory provision
207.

The notices being replaced are summarised in Annex B.

Part 4, Chapter 2: Public space protection orders
Clause 53: Power to make orders
208.
The local authority may issue a public spaces protection order where activity in a
public place has or is likely to have a detrimental effect on the quality of life of those in the
area. The order will either prohibit specific activities, or require people carrying out an activity
to do certain things, or it can specify both. Restrictions imposed by the order are justified if the
effect of the activity is likely to be persistent and unreasonable. The order must identify the
area to which it applies; this is called the “restricted area”. For instance, it could prohibit the
drinking or carrying of alcohol in a certain park, restrict the use of a particular alleyway or
control dogs in a specific area.
209.

The order will specify:
a. Who it applies to (to all people, those in specified categories, or all people except
those in specified categories);
b. When it applies (all the time, at specified times, or at all times except specific
times);
c. In which circumstances it applies (in all circumstances, in specified
circumstances or in all circumstances except those specified).

210.
It must identify the activities it restricts, where it applies, the period of time it applies
to and the consequences of failing to adhere to the order. The order must be published in
accordance with regulations made by the Secretary of State.
211.
Subsection (7)(b) states that the local authority must consult any community
representative the local authority considers appropriate; for instance if the local authority plans
to close a park in a residential estate, it would be expected that they would inform the
residents‟ association responsible for that estate.
212.
In this clause, “local authority”, “public place” and “restricted area” should be
interpreted as in clause 65.
Clause 54: Duration of orders
213.
The order may have effect for up to 3 years, and may be extended for a further 3
years. Before extending the order the local authority must consult the chief officer of police
and the police and crime commissioner for the area, or, in London, the relevant policing body,
and any community representative the local authority considers appropriate.
214.
65.

In this clause, “local authority” and “restricted area” should be interpreted as in clause
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Clause 55: Variation and discharge of orders
215.
An order may be varied by the local authority that made it. This could include adding
additional prohibitions (for instance, the drinking of alcohol had been banned and they want to
add mini-motos), or reduce prohibitions (for instance, decrease the size of the area).
216.
65.

In this clause, “local authority” and “restricted area” should be interpreted as in clause

Clause 56: Premises etc to which alcohol prohibition does not apply
217.

In this clause, “alcohol” and “local authority” should be interpreted as in clause 65.

Clause 57: Consumption of alcohol in breach of prohibition in order
218.
An authorised person who reasonably believes that a person is consuming, has been
consuming, or intends to consume alcohol in breach of an order may require the person not to
consume the alcohol in the restricted area and to surrender the alcohol to the authorised person.
The authorised person must show evidence of their authorisation if they are asked to do so. The
authorised person may dispose of any surrendered item. Subsection (6) states that a person who
fails to comply without reasonable excuse may be subject to a level two fine on the standard
scale – currently £500.
219.

In this clause, “alcohol” and “local authority” should be interpreted as in clause 65.

Clause 58: Orders restricting public right of way over highway
220.
Subsection (2) covers the safeguards in place before issuing an order restricting public
rights of way over a highway. In this clause, “local authority” should be interpreted as in clause
65.
Clause 60: Challenging the validity of orders
221.
65.

In this clause, “local authority” and “restricted area” should be interpreted as in clause

Clause 61: Offence of failing to comply with order
222.
Subsection (2) states that a person who does anything prohibited by the order, or fails
to comply with a requirement of the order commits an offence and is liable to a level three fine
on the standard scale – currently £1,000. In this clause, “local authority” should be interpreted
as in clause 65.
Clause 62: Fixed penalty notices
223.

In this clause, “local authority” should be interpreted as in clause 65.
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Clause 63: Powers of community support officers
224.
This amends Part 1 of Schedule 4 to the Police Reform Act 2002 (powers exercisable
by community support officers), to provide community support officers with the power to
impose a requirement under clause 57 or to issue fixed penalty notices if designated by the
Chief Constable.
225.

In this clause, “alcohol” and “restricted area” should be interpreted as in clause 65.

Clause 64: Byelaws
226.
This states that an order under this section takes precedence over a byelaw where the
byelaw prohibits an activity in the restricted area. In this clause, “restricted area” should be
interpreted as in clause 65.
Part 4, Chapter 3: Closure of premises associated with nuisance or disorder etc
Clause 66: Power to issue closure notices
227.
Subsection (4)(a) ensures that those who habitually live on the premises are allowed
entry to the premises during the period of closure. For instance, when a property is rented out,
it allows both the owner and the resident to access the property.
228.
The consultation mentioned in subsection (7) could include the police, local authority,
social landlords, etc. Guidance will be issued alongside the legislation on enactment to provide
further information to practitioners.
229.
In this clause, “local authority”, “owner” and “premises” should be interpreted as in
clause 81.
Clause 67: Duration of premises closure notices
230.
This clause covers the short-term closure notice which can be extended to cover any
period, not exceeding 48 hours. Both the initial notice and extension notice must be issued in
writing to the relevant person - for instance the owner of the business.
231.
In this clause, “extension notice” and “local authority” should be interpreted as in
clause 81.
Clause 68: Cancellation or variation of closure notices
232.
In this clause, “cancellation notice”, “extension notice”, “local authority”, “premises”
and “variation notice” should be interpreted as in clause 81.
Clause 69: Service of notices
233.
Subsection (3) states that if other people are affected by the closure notice, reasonable
efforts should be made by the issuing person to serve them a copy of the notice. This could
relate to an adjoining property if access is through the closed premises or premises of multipleoccupancy.
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234.
Subsection (4) only allows the power of entry for the purposes of fixing a copy of the
notice in a prominent place in the property – as required by subsection (2)(a). It does not
provide power of entry for any other reason or purpose.
235.
In this clause, “cancellation notice”, “extension notice”, “local authority”, “premises”
and “variation notice” should be interpreted as in clause 81.
Clause 70: Power of court to make closure orders
236.
In this clause, “criminal behaviour”, “local authority”, “premises”, “premises licence”
and “relevant licensing authority” should be interpreted as in clause 81.
Clause 71: Temporary orders
237.
This clause allows the court to decide to allow a short-term closure notice to continue
during a period of adjournment (not more than 14 days), if necessary. This allows the person
issued with the closure notice time to show that the order should not have been made, without
increasing the risk of anti-social behaviour to those in the immediate vicinity of the premises.
Subsection (2) states that even if an order is not made, the court may order that the closure
notice remains in place unless it is cancelled.
238.

In this clause, “premises” should be interpreted as in clause 81.

Clause 72: Extension of closure orders
239.
In this clause, “cancellation notice”, “local authority” and “premises” should be
interpreted as in clause 81.
Clause 73: Discharge of closure orders
240.
In this clause, “cancellation notice”, “local authority” and “premises” should be
interpreted as in clause 81.
Clause 74: Appeals
241.
In this clause, “local authority”, “premises”, “premises licence” and “relevant
licensing authority” should be interpreted as in clause 81.
Clause 75: Enforcement of premises closure orders
242.
This clause provides for a power of entry to allow for a building to be closed securely
or to carry out essential maintenance during the period of closure.
243.
In this clause, “local authority”, “owner” and “premises” should be interpreted as in
clause 81.
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Clause 76: Offences
244.
Level 5 on the standard scale is currently £5,000. In this clause, “premises” should be
interpreted as in clause 81.
Clause 77: Access to other premises
245.
Subsection (4) allows for the court to consider every case independently and design an
arrangement over access that is appropriate.
246.
In this clause, “local authority”, “owner” and “premises” should be interpreted as in
clause 81.
Clause 78: Reimbursement of costs
247.
In this clause, “local authority”, “owner” and “premises” should be interpreted as in
clause 81.
Clause 79: Exemption from liability
248.
Subsections (1) and (2) make clear that damages arising from an authorised person
exercising or purporting to exercise a closure order are not the responsibility of the individual
or local authority doing the work.
249.
Subsection (4) makes reference to section 6(1) of the Human Rights Act 1998. This
states that “it is unlawful for a public authority to act in a way which is incompatible with a
Convention right”.
250.

In this clause, “local authority” should be interpreted as in clause 81.

Clause 80: Compensation
251.

In this clause, “owner” and “premises” should be interpreted as in clause 81.

Part 5: Recovery of possession of dwelling-houses: anti-social behaviour grounds
Clause 83: New ground for serious offences or breach of requirements etc
252.
This clause introduces a new absolute ground for possession of a dwelling that is the
subject of a secure tenancy (in general, most secure tenants are local authority tenants although
other social landlords, such as private registered providers of social housing ("PRPs") in
England and registered social landlords (“RSLs”) in Wales may have secure tenants). Under
the provisions of the Housing Act 1985 (“the 1985 Act”) the county court may only make an
order for possession of a secure tenancy if it considers it reasonable to do so and/or suitable
alternative accommodation is available and one of the grounds in Schedule 2 to the 1985 Act is
met. Under ground 2 of Schedule 2 to that Act, the court may grant possession for anti-social
behaviour if it considers it reasonable to do so.
253.
Subsection (1) inserts a new section 84A into the 1985 Act which provides that the
court will be required to grant possession if any one of the conditions in new section 84A is
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met; the notice requirements have been met, and, where relevant, the review procedures have
been followed. The conditions relate to anti-social behaviour by the tenant, a member of the
tenant‟s household or a visitor to the property.
254.
Condition 1, 2 or 3 will be met if the tenant, a member of the tenant‟s household or a
person visiting the property has been:
a. convicted for a serious offence (which is one of the offences set out in new
Schedule 2A to the 1985 Act as inserted by Schedule 4 to the Bill);
b. found by a court to have breached an injunction to prevent nuisance and
annoyance obtained under clause 1 of the Bill; or
c. convicted for breach of a criminal behaviour order obtained under clause 21 of
the Bill.
255.
The offence or anti-social conduct must have been committed in the dwelling-house
or in the locality of the dwelling-house, affected a person with a right to live in the locality of
the dwelling-house or affected the landlord or a person connected with the landlord‟s housing
management functions.
256.
Condition 4 will be met if the tenant‟s property has been closed under a closure order
obtained under clause 70 of the Bill as a result of anti-social behaviour in or near the property
and the total period of closure (under the order or under a preceding closure notice) was more
than 48 hours.
257.
Condition 5 will be met if the tenant, a member of the tenant‟s household or a person
visiting the property has been convicted for breach of a notice or order to abate noise in
relation to the tenant‟s property under the Environmental Protection Act 1990.
258.
Tenants of public authorities may raise the issue of proportionality as a defence to the
possession proceedings: see Manchester City Council v Pinnock [2011] 2 AC 104.
259.
New section 84A(10) and (11) confers power on the Secretary of State in relation to
England and the Welsh Ministers in relation to Wales to amend new Schedule 2A to the 1985
Act by order (subject to the negative resolution procedure) by adding an indictable offence or
removing an offence.
.
Clause 84: Notice requirements for new ground
260.
This clause sets out the notice requirements where a landlord of a secure tenant wishes
to seek possession for anti-social behaviour on the absolute ground because they believe one or
more of the conditions in new section 84A inserted by clause 83 have been met. The clause
inserts new section 83B into the 1985 Act which prescribes the minimum notice that the
landlord must give to a tenant with a periodic tenancy and the time limits in which possession
proceedings must begin. In the notice, landlords must also give the reason for applying for
possession and the condition, or conditions, on which they propose to rely and let the tenants
know where and how they can seek advice. Landlords whose tenants have a statutory right to
request a review of the decision must also inform their tenants about this right.
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261.
The clause also sets out the time limits within which a notice must be served
following a conviction, finding of the court or closure of premises or the conclusion of any
appeal process.
Clause 85: Review requirements for new ground
262.
This clause, which inserts a new section 85ZA into the 1985 Act, provides secure
tenants of local housing authorities and housing action trusts with a right to request a review of
the landlord‟s decision to seek possession on the absolute ground. The landlord must review
the decision, if the tenant requests it. New section 85ZA specifies how requests should be
made, the time limits that apply to the review procedure and how the outcome of the review
should be communicated to the tenant.
263.
New sections 85ZA(7) and (8) confers a power on the Secretary of State in relation to
England and the Welsh Ministers in relation to Wales to make regulations (subject to the
negative resolution procedure) setting out the procedure for carrying out such reviews.
Clause 86: Corresponding new ground and notice requirements for assured tenancies
264.
Tenants in the private sector and most tenants of PRPs and RSLs have assured
tenancies. With assured tenancies, the court must grant the landlord possession if a ground in
Part 1 of Schedule 2 to the Housing Act 1988 (“the 1988 Act”) is met and may grant
possession if one of the grounds in Part 2 of Schedule 2 to that Act is met and it is reasonable
to grant possession. Under ground 14 of Schedule 2, the court may grant possession on the
grounds of anti-social behaviour if it considers it reasonable to do so.
265.
Subsection (1) amends Schedule 2 to the 1988 Act so as to introduce a new ground for
possession (new ground 7A) so that the court will be required to grant possession if any of the
conditions in ground 7A are met. These conditions are identical to those for secure tenants in
new section 84A of the 1985 Act inserted by clause 83.
266.
Subsection (2) amends section 8 of the 1988 Act to modify the notice requirements for
possession to take account of the new ground 7A. As with clause 84, if the landlord is seeking
possession of a periodic tenancy on the absolute ground, the minimum notice period is 4
weeks, or a tenancy period‟s notice if the tenancy period is longer than 4 weeks (for example, a
calendar month if the tenancy is monthly). The minimum notice period for fixed term assured
tenancies is one month. Notice must be served within a prescribed time limit of the date on
which the condition for the absolute ground to apply is met. Section 8 of the 1988 Act requires
possession proceedings to begin with 12 months of the notice being served.
Clause 87: Addition of offences connected with riot to existing possession grounds
267.
This clause adds a new ground for possession into Schedule 2 to the 1985 Act
(subsection (1)) and Part 2 of Schedule 2 to the 1988 Act (subsection (2)) so that a landlord can
apply for possession of a secure or assured tenant‟s property where the tenant or a person
living in the tenant‟s property has been convicted of an offence committed at the scene of a riot
which took place anywhere in the UK. This will enable the court to grant possession even if the
anti-social behaviour did not occur in the locality of the dwelling-house. Possession on this
ground is subject to a test of reasonableness and applies only to dwelling houses in England.
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Clause 88: Restrictions where new possession proceedings in progress etc
268.
Under Part V of the 1985 Act, secure tenants who meet the qualifying criteria have the
right to buy their property. Clause 88 amends section 138 of the 1985 Act so that, as with the
existing ground for possession for anti-social behaviour, if proceedings on the absolute or the
new discretionary ground of possession for anti-social behaviour are pending before any court,
the landlord has no duty to convey the freehold or grant a lease to a tenant who has applied to
exercise the right to buy.
269.
The amendments made by this clause will also mean that a landlord may also refuse to
allow a tenant to take part in mutual exchange under the 1985 Act (which applies to secure
tenants) (subsection (2)) or a transfer of tenancy under the Localism Act 2011 (which applies
to certain secure and assured tenants) (subsection (3)). Landlords may already withhold
consent where possession is being sought on the discretionary ground for anti-social behaviour.
Part 6: Local involvement and accountability
Community remedies
Clause 89: The community remedy document
270.
The „area‟ referred to in subsection (1) relates to police force areas (as defined in
Schedule 1 to the Police Act 1996). The „local policing body‟ relates to police and crime
commissioners or their equivalent, for example the Mayor‟s Office for Policing and Crime in
London.
271.
Subsection (2) defines a community remedy document as a list of actions that might
be carried out by an offender or a perpetrator of anti-social behaviour as a sanction without
going to court. The local policing body must ensure that the actions in the community remedy
document are reasonable and proportionate. The community remedy document could include
actions such as paying compensation to the victim, making good any damage caused or
mediation to resolve a dispute.
272.
Subsection (3) requires the local policing body to consult with the chief officer of
police for the area, community representatives and the public when preparing the community
remedy document. This might include consulting with local faith leaders or leaders of
community groups, holding public meetings, or putting up notices in prominent places within
the community.
273.
Subsection (5) requires the local policing body to publish the community remedy
document in whatever way is considered appropriate which might be, for example, on a
website or a notice board.
Clause 90: Anti-social behaviour: out of court disposals
274.
Subsections (1)(c) and (d) ensure that the community remedy can only be used where
the constable (or other person listed under subsection (2)) thinks there is enough evidence to
apply for an injunction to prevent nuisance and annoyance under clause 1 of the Bill or to take
other court proceedings and when it is not considered that a conditional caution would be
appropriate.
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275.
Subsection (2) defines the people who are able to make decisions on which out of
court disposal is appropriate.
276.
The effect of subsection (4) is that, once the views of the victim have been obtained,
the constable (or other person) would have to be satisfied that any action chosen by the victim
from the community remedy document is reasonable and proportionate to the behaviour or
offence committed. For instance, it would be unreasonable to ask an offender to carry out an
action that was incompatible with their disability.
Clause 91: Criminal behaviour: conditional cautions
277.
Subsections (1) and (2) insert sections after section 23 of the Criminal Justice Act
2003 and section 66B of the Crime and Disorder Act 1998 which relate to requirements for
adult conditional cautions and youth conditional cautions. Before including any conditions, the
views of the victim must be sought as to what action they would like the perpetrator to
undertake.
278.
The prosecutor or authorised person (such as a constable) would have to be satisfied
that any action chosen by the victim from the community remedy document is reasonable and
proportionate to the offence committed.
Response to complaints about anti-social behaviour
Clause 92: Complaints about anti-social behaviour: review of response
279.
The community trigger is a mechanism for victims of persistent anti-social behaviour
to request that relevant bodies undertake a case review. Relevant bodies are set out in clause 93
and include the local authority, police, health providers and providers of social housing. Any
individual, community or business can make an application for a case review, and the relevant
bodies must carry out a case review if the threshold is met. The threshold will be set by the
relevant bodies and could, for example, be three reports of separate incidents of anti-social
behaviour in a six month period, where there has not been an adequate response to that
behaviour.
280.
The relevant bodies in each local government area must make and publish
arrangements for review procedures. Paragraph 8 of Schedule 5 allows for joint arrangements
to be made for a larger area such as the police force area. The procedures must include the
point of contact for making applications and ensure that applications are passed to all the
relevant bodies in the area. The bodies carrying out the review must inform the applicant of
their decision on whether or not the threshold for review is met, the outcome of the review and
any recommendations made as a result of the review. The bodies carrying out the review may
make recommendations to a person who carries out public functions, including any of the
bodies that have taken part in the community trigger review, and the person must have regard
to the recommendations.
281.
Relevant bodies must publish information about the number of applications and the
number of case reviews carried out.
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Schedule 5: ASB Case reviews: supplementary provisions
282.
Schedule 5 makes additional provisions for the community trigger. The review
procedures must include:
a. what happens when the applicant is dissatisfied with the way their application
was dealt with or the review carried out;
b. an assessment of the effectiveness of the procedures and revising them.
283.
In making and revising the procedures, the relevant bodies must consult the PCC (or
Mayor‟s Office for Policing and Crime or Common Council of the City of London), and the
appropriate local providers of social housing.
284.
The Schedule sets out the information sharing requirements. The relevant bodies may
request any person to disclose information in order to carry out the case review. If the
information relates to a public function, agencies must comply with the request for information
unless in contravenes the Data Protection Act 1998 or part 1 of the Regulation of Investigatory
Powers Act 2000.
285.
The Schedule sets out arrangements for co-opting local providers of social housing to
be included among the relevant bodies.
Part 7: General
286.
Clauses 94 to 98 and Schedule 6 makes minor and consequential amendments and
includes general provisions, including in respect of the making of orders and regulations and
commencement.
COMMENCEMENT
287.
Clauses 95 to 98 of the Bill come into force on Royal Assent. All other provisions of
the Bill will be brought into force by means of commencement orders made by the Secretary of
State or, in the case of certain provisions in Part 5 as they apply in Wales, the Welsh Ministers.
FINANCIAL EFFECTS OF THE BILL
Parts 1 to 4: Reform of anti-social behaviour powers
288.
Reforming the powers available to frontline professionals in dealing with anti-social
behaviour will require some additional training. However, the new powers are designed, in
many cases, to be quicker, and more effective to use for the police, local authorities and other
relevant bodies. As such, it is believed that there will be savings to practitioners once initial
transition costs are removed. Work will continue with frontline professionals and other
government departments throughout the process of pre-legislative scrutiny to assess the full
financial effects of this Bill.
Part 5: Absolute ground for possession
289.
Part 5 of the Bill introduces a new absolute ground for possession which will provide
that the court must grant possession, on application from a landlord, where serious housing
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related anti-social behaviour or criminality had already been proven in another court. Where
landlords choose to seek possession on this absolute ground the possession process should be
expedited, saving costs both for the court and the landlord. Based on an estimated 250
evictions annually for anti-social behaviour using the new absolute ground rather than
discretionary grounds, Part 5 of the Bill is expected provisionally to result in estimated annual
savings for Her Majesty‟s Courts and Tribunals Service of about £800,000 and for local
authorities (who own approximately 45% of the social housing stock) of about £450,000.
Part 6: Local involvement and accountability
290.
In response to the consultation, the community trigger has been designed to minimise
the financial effects on frontline professionals. However, there will be some additional costs
arising from placing a duty on community safety partnerships and social landlords to assess
interventions once a community trigger is activated. The final evaluation report into the results
of the four pilot trigger areas will be used alongside pre-legislative scrutiny to assess the
financial impacts of the new duty.
EFFECTS OF THE BILL ON PUBLIC SECTOR MANPOWER
291.
The provisions in the Bill are not expected to have an impact on public sector
manpower.
SUMMARY OF IMPACT ASSESSMENTS
292.
The draft Bill is accompanied by four overarching impact assessments which have
been published alongside this draft Bill. The first deals with Part 1 (the injunction to prevent
nuisance and annoyance), 2 (the criminal behaviour order) and 3 (the police dispersals power);
the second deals with Part 4 (community protection) and elements of Part 6 (the community
trigger); the third deals with the reforms outlined in Part 5 (absolute grounds for possession);
and the fourth covers elements of Part 6 (the community remedy).
293.
The provisions in the draft Bill impact mainly on public sector bodies including the
police, local authorities, youth offending teams, Her Majesty‟s Courts and Tribunal Service,
the National Offender Management Service, the Legal Services Commission, the Crown
Prosecution Service and the prison service. The provisions also impact on registered providers
of social housing in both the public and private sector. Parts 4 and 6 also impact on businesses
adversely affected by anti-social behaviour.
EUROPEAN CONVENTION ON HUMAN RIGHTS
294.
A separate ECHR memorandum with its assessment of the compatibility of the Bill‟s
provisions with the Convention rights is included at Annex C.
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ANNEX A
GLOSSARY
1985 Act
1988 Act
ASBI
ASBO
CBO
CPI
CPN
CPO (C)
CPO (PS)
FPN
PCC
PRPs
RSLs

Housing Act 1985
Housing Act 1988
Anti-Social Behaviour Injunction
Anti-Social Behaviour Order
Criminal Behaviour Order
Crime Prevention Injunction
Community Protection Notice
Community Protection Order (Closure)
Community Protection Order (Public Space)
Fixed Penalty Notice
Police and Crime Commissioner
Private registered providers of social housing
Registered social landlords
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ANNEX B
SUMMARY OF POWERS TO BE REPLACED
The anti-social behaviour order
Established by section 1 of the Crime and Disorder Act 1998 (updated by the Police Reform
Act 2002).
The drinking banning order
Established by the Violent Crime Reduction Act 2006.
The anti-social behaviour injunction
Established by section 153A to 157 of the Housing Act 1996 (as amended by Part 2 of the
Anti-Social Behaviour Act 2003 and section 26 of the Police and Justice Act 2006).
The litter clearing notice
Established by the Clean Neighbourhoods and Environment Act 2005 through amendments to
the Environmental Protection Act 1990.
The street litter clearing notice
Established by sections 93 and 94 of the Environmental Protection Act 1990 (as amended by
section 20 of the Clean Neighbourhoods and Environment Act 2005).
The defacement removal notice
Established by sections 48 to 52 of the Anti-Social Behaviour Act 2003.
The designated public place order
Established by section 13 of the Criminal Justice and Police Act 2001.
The gating order
Established by section 2 of the Clean Neighbourhoods and Environment Act 2005.
The dog control order
Established by sections 55 to 67 of the Clean Neighbourhoods and Environment Act 2005.
The anti-social behaviour premises closure order
Established by Part IA of the Anti-social Behaviour Act 2003 (as amended by the Criminal
Justice and Immigration Act 2008).
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The crack house closure order
Established by Part I of the Anti-social Behaviour Act 2003.
The noisy premises closure order
Established by sections 40 to 41 of the Anti-Social Behaviour Act 2003.
The section 161 closure order
Established by sections 161 to 170 of the Licensing Act 2003.
The section 30 dispersal order
Established by sections 30-36 of the Anti-Social Behaviour Act 2003.
The section 27 direction to leave
Established by section 27 of the Violent Crime Reduction Act 2006.
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ANNEX C
EUROPEAN CONVENTION ON HUMAN RIGHTS
MEMORANDUM BY THE HOME OFFICE/DEPARTMENT FOR
COMMUNITIES AND LOCAL GOVERNMENT

Introduction
1. This memorandum addresses issues arising under the European Convention on Human
Rights (“ECHR”) in relation to the draft Anti-social Behaviour Bill. The Government is
satisfied that, in the event that the Bill is introduced into Parliament, the responsible
Minister could make a statement under section 19(1)(a) of the Human Rights Act 1998
that, in his or her view, the provisions of the Bill are compatible with the Convention
rights.
Summary
2. The Bill is in seven parts. Part 1 makes provision for a civil injunction to prevent nuisance
and annoyance. Part 2 makes provision for an order on conviction to prevent behaviour
which causes harassment, alarm or distress. Part 3 contains a power for the police to
disperse people causing harassment, alarm or distress. Part 4 makes provision for a
community protection notice and a public space protection order, both of which have the
aim of preventing behaviour which is detrimental to the local community. It also makes
provision for premises closure notices and orders to be issued and made in respect of
premises which cause nuisance to the public. Part 5 makes provision for the possession of
houses on anti-social behaviour grounds. Part 6 contains provisions on establishing a
community remedy document and dealing with responses to complaints of anti-social
behaviour.
3. The Government considers that the clauses of this Bill which are not mentioned in this
memorandum do not engage rights protected under the ECHR.
Part 1: Injunctions to prevent nuisance and annoyance
4. Part 1 makes provision for a civil injunction to prevent anti-social behaviour (defined as
causing nuisance or annoyance). These provisions may engage Articles 5, 6, 8, 9, 10 and
11.
Article 5
5. The power of arrest may be attached to any prohibition or requirement in an injunction.
Any detention pursuant to the power of arrest will require the respondent to be brought
before the court within 24 hours (excluding Sundays and certain bank holidays), which
satisfies Article 5(3). The provisions will expressly provide for the power of arrest and
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detention and the resulting detention would be as a result of non-compliance with a lawful
order of the court in accordance with Article 5(1)(b). Similarly, any sentence of
imprisonment or detention imposed as a result of a contempt of court will fall within
Article 5(1)(a). The respondent will still be able to appeal against the finding that he or she
is in contempt and the resulting sentence in the usual way.
6. The Government is therefore satisfied that the provisions fully respect Article 5.
7. There is express provision in relation to those aged between 14 and 17 who breach their
injunction in which situation a short (three month) detention order is available only as a
measure of last resort in compliance with the UN Convention on the Rights of the Child
(“UNCRC”). The provisions make it clear that a youth detention order can only be
imposed when the court takes the view that due to the severity or extent of the breach, no
other option is appropriate and if the court does come to that view, it must give reasons in
open court for that view.
Article 6
8. An injunction is issued by the county court in the case of those respondents aged 18 and
over and by the youth court in the case of those respondents aged under 18. Appeals
against decisions of a district judge in the county court will lie to a circuit judge and
appeals from the decision of a circuit judge in the county court will lie to the Court of
Appeal. Appeals against decisions from the youth court will lie to the Crown Court. Legal
representation and interpreters may be obtained at all stages of proceedings, and legal aid
is available.
9. An application for an injunction may be made without notice being given to the
respondent. There is provision for an interim injunction to be made if the court adjourns
the proceedings for whatever reason but only if the court considers it just to do so. There is
provision for the respondent to apply to the court to have the injunction varied or
discharged. No positive requirement may be included in the injunction unless the court has
heard evidence as to its suitability and enforceability. No injunction may be applied for in
relation to a person under 18 years without consulting the local youth offending team.
10. Breach of the injunction does not amount to a criminal offence; therefore breach will be
dealt with as a contempt of court. For those aged 18 and over, this means that a senior
court (of which the county court is one) may impose an unlimited fine and/or
imprisonment (detention in the case of those aged 18 to 20) of up to 2 years.
11. Committal proceedings for contempt of court (which would be commenced by the original
injunction applicant when there was evidence of breach of the injunction, or by the court
dealing with a respondent who has been arrested for an alleged breach of the injunction
and produced before the court) have been held to be criminal proceedings for the purposes
of Article 6 irrespective of whether the contempt itself was civil or criminal, including the
right to be legally represented at such proceedings.
12. The Government is therefore satisfied that the provisions fully respect Article 6.
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Article 8
13. Injunctions may contain any prohibition or requirement that the court considers appropriate
in order to prevent the person from engaging in anti-social behaviour. Articles 8 may be
engaged by these prohibitions. Article 8 is a qualified right meaning that a restriction can
be justified in accordance with Article 8(2).
14. Any interference with those rights by prohibitions or requirements will be justified under
Article 8(2). Any prohibition or requirement imposed will be in accordance with the law as
set out in the draft Bill and therefore will be clearly laid down in primary legislation. The
prohibition or requirement will be imposed for the purpose of the prevention of disorder
(likely to be caused by the anti-social behaviour) and/or to protect the rights of others to
go about their lawful business without being subjected to anti-social behaviour, and will
only be imposed if the court considers it just and convenient to do so. Any interference
would therefore be in accordance with national law which is sufficiently precise and
accessible for an individual to foresee the consequence of their actions.
15. The test of proportionality is met since the court has a discretion whether to grant an
injunction at all, as well as in relation to what requirements or prohibitions are imposed by
any injunction. The court will consider each respondent separately in relation to their own
individual circumstances before deciding whether any particular prohibition or restriction
is appropriate in order to prevent anti-social behaviour in any particular case. There are no
mandatory restrictions or prohibitions and positive requirements may only be imposed if
the court has received evidence about their suitability and enforceability. The court cannot
grant an injunction with mutually incompatible requirements. The procedural safeguards
set out in relation to Article 6 are also relevant in the consideration that any restriction on
Article 8 rights will be proportionate.
16. The court must also take into account any potential conflict with any school or educational
establishment or place of work the person attends regularly (for example, there could be an
exception to a “non-association” provision to allow contact in the work or college
environment), and any other court order or other legal obligation to which the person is
subject (for example, bail conditions or a community sentence).
17. There is a power for the court to include a provision excluding a person from their own
home but this is only possible where the applicant for the injunction is the person‟s
landlord and the court is of the view that there has been violence or threatened violence
against someone who lives in the premises or someone who lives in that premises is at
significant risk of harm from the respondent. This is tightly drawn and proportionate to the
harm or threat of harm posed by such a respondent to another person.
18. The Government is therefore satisfied that these provisions are compatible with Article 8.
Article 9
19. There is express provision to ensure that any requirements or prohibitions included in an
injunction are compatible with Article 9. The court must try to avoid, as far as practicable,
any potential conflict with the person‟s religious beliefs (for example, excluding them from
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the area including their regular place of worship – this could still be done but could include
an exception for particular times on particular days).
20. The Government therefore is satisfied that these provisions are compatible with Article 9.
Articles 10 and 11
21. Restrictions or requirements imposed by an injunction may interfere with the respondent‟s
rights in relation to freedom of assembly (especially if there is a non-association clause).
To a lesser extent, depending on the particular terms of the injunction, there could be an
interference with the respondent‟s right to freedom of expression (for example if the
respondent was prohibited from going to a protest rally). Both of these rights are qualified
rights and those rights may be limited in accordance with Articles 10(2) and 11(2).
22. The legitimate aim that is being pursued by these provisions is the prevention of disorder
which could result should the person be allowed to continue to cause nuisance and
annoyance to member of the public and the protection of the rights of others to go about
their lawful business without being subject to such nuisance and annoyance.
23. An injunction would only include provisions which interfered with the respondent‟s
Article 10 or 11 rights if the court considered that this was appropriate for the purpose of
preventing the respondent from engaging in anti-social behaviour. The court will consider
each respondent separately in relation to their own individual circumstances before
deciding whether any particular prohibition or restriction is appropriate in order to prevent
anti-social behaviour in any particular case. There are no mandatory restrictions or
prohibitions and positive requirements may only be imposed if the court has received
evidence about its suitability and enforceability. The court cannot grant an injunction with
mutually incompatible requirements. The procedural safeguards set out in relation to
Article 6 are also relevant in the consideration that any restriction on Article 10 and 11
rights will be proportionate.
24. The Government therefore is satisfied that these provisions are compatible with Articles 10
and 11.
25. The Government also notes that applicants for an injunction are public bodies and are
therefore obliged to act compatibly with the ECHR, as are the courts who grant any
injunction, in accordance with section 6 of the Human Rights Act 1998.
Part 2 – Criminal behaviour order
26. This order on conviction enables a court to make an order on conviction when the court
considers that the defendant has engaged in behaviour which causes or is likely to cause
harassment, alarm or distress and that making an order will assist in preventing the
defendant from engaging in such behaviour.
27. These provisions may engage rights under Articles 5, 6, 8, 9, 10 and 11 of the ECHR.
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Article 5
28. Breach of the criminal behaviour order is a criminal offence for which imprisonment is a
sentence available resulting from the conviction, which is lawful under national law. In
accordance with established case law including Poole –v- United Kingdom3, Johnson –vUnited Kingdom4 and Denson –v- United Kingdom5, this amounts to the lawful detention
of a person after conviction by a competent court and therefore the Government is satisfied
that this fulfils Article 5(1)(a) and complies with Article 5.
Article 6
29. The court may only make an order on the application of the prosecutor for the criminal
proceedings and this order is only available on conviction. Before applying for this order
against a person aged under 18, the prosecutor must consult with the local youth offending
team.
30. The court will be able to grant an interim order if it considers it just do so. This might
happen when sentencing for the criminal offence is adjourned. As this is an ancillary order
to a criminal sentence the usual appeal routes apply, namely from the magistrates‟ or youth
court to the Crown Court and from the Crown Court to the Court of Appeal.
31. The court may fix a shorter time period for an order if the person completes an approved
course (which must be relevant to the particular issues in the case, for example alcohol or
drug usage) in a specified time. An approved course would only be able to form part of the
order with the individual‟s consent.
32. The Government is therefore satisfied that the process fully respects Article 6 rights.
Article 8
33. The order may contain requirements as well as well as prohibitions; any condition will
need to meet the test of assisting in the prevention of harassment, alarm or distress. Before
making an order which includes any positive requirements, the court must receive written
or oral evidence from the person who would supervise and monitor the positive
requirements. This will ensure that the requirements are available, appropriate and
enforceable.
34. Any interference with those rights by prohibitions or requirements will be justified under
Article 8(2). Any prohibition or requirement imposed will be in accordance with the law as
set out in the draft Bill. The prohibition or requirement will be imposed for the purpose of
the prevention of disorder (likely to be caused by harassment, alarm or distress the order
seeks to prevent) and/or to protect the rights of others to go about their lawful business
without being subjected to harassment, alarm or distress, and will only be imposed if the
court considers it would help prevent such behaviour. Any interference would therefore be
3

(1998) App. No. 28190/95.
(1998) App. No. 28455/95.
5
(1998) App. No. 25286/94.
4
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in accordance with national law which is sufficiently precise and accessible for an
individual to foresee the consequence of their actions.
35. The test of proportionality is met since the court has a discretion whether to make an order
and can only do so if the offender has previously engaged in behaviour which caused
harassment, alarm or distress and the court considers that this order will help in preventing
the reoccurrence of this behaviour. The court will consider the individual circumstances of
the offender before deciding whether any particular prohibition or restriction is appropriate
in order to prevent the behaviour any particular case. There are no mandatory restrictions
or prohibitions and positive requirements may only be imposed if the court has received
evidence about its suitability and enforceability. The court cannot grant an order with
mutually incompatible requirements. The procedural safeguards set out in relation to
Article 6 are also relevant in the consideration that any restriction on Article 8 rights will
be proportionate.
36. The court must also take into account any potential conflict with any school or educational
establishment or place of work the person attends regularly (for example, there could be an
exception to a “non-association” provision to allow contact in the work or college
environment), and any other court order or other legal obligation to which the person is
subject (for example, bail conditions or a community sentence). The court must take all of
these issues into account before granting an order which must be appropriate for the
particular circumstances of the offender. These provisions will ensure that any order is
proportionate.
37. The Government therefore is satisfied that these provisions are compatible with Article 8.
Article 9
38. There is express provision to ensure that any requirements or prohibitions included in an
order are compatible with Article 9. The court must try to avoid, as far as practicable, any
potential conflict with the person‟s religious beliefs (for example, excluding them from the
area including their regular place of worship – this could still be done but could include an
exception for particular times on particular days).
39. The Government therefore is satisfied that these provisions are compatible with Article 9.
Articles 10 and 11
40. The restrictions or requirements imposed by an order may interfere with the respondent‟s
rights in relation to freedom of assembly (especially if there is a non-association clause).
To a lesser extent, depending on the particular terms of the order, there could be an
interference with the respondent‟s right to freedom of expression (for example if the
respondent was prohibited from going to certain events). Both of these rights are qualified
rights and those rights may be limited in accordance with Articles 10(2) and 11(2).
41. The legitimate aim that is being pursued by these provisions is the prevention of disorder
which could result should the person be allowed to continue to cause nuisance and
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annoyance to member of the public and the protection of the rights of others to go about
their lawful business without being subject to such nuisance and annoyance.
42. An order would only include provisions which interfered with the respondent‟s Article 10
or 11 rights if the court considered that this was appropriate for the purpose of preventing
the offender from engaging behaviour which causes harassment, alarm or distress in
relation to an offender who had previously engaged in such behaviour. The court will
consider the individual circumstances of the offender before deciding whether any
particular prohibition or restriction is appropriate in order to prevent the behaviour in any
particular case. There are no mandatory restrictions or prohibitions and positive
requirements may only be imposed if the court has received evidence about its suitability
and enforceability. The court cannot grant an order with mutually incompatible
requirements. The procedural safeguards set out in relation to Article 6 are also relevant in
the consideration that any restriction on Article 10 and 11 rights will be proportionate.
43. The Government therefore is satisfied that these provisions are compatible with Articles 10
and 11.
44. The Government also notes that applicants for an order are public bodies and are therefore
obliged to act compatibly with the ECHR, as are the courts who grant an order, in
accordance with section 6 of the Human Rights Act 1998.
Part 3 – Dispersal powers
45. These provisions establish a power to direct people away from an area where they are
committing or likely to commit anti-social behaviour. This is a power for constables and
Police Community Support Officers to issue a dispersal direction to any person aged 10
and over to leave a specific area and not return for up to 48 hours. Knowingly breaching
the direction is a criminal offence. There is also a power to require property which has
been used (or is likely to be used) in the anti-social behaviour to be surrendered.
46. The test that needs to be met in order for a constable to issue a dispersal direction is that
the constable has reasonable grounds for suspecting that the person‟s behaviour in the area
is contributing to anti-social behaviour (which is behaviour which causes harassment,
alarm or distress) or crime or disorder in the area or is likely to contribute to anti-social
behaviour or crime or disorder in the area; and that the direction is necessary for the
purposes of reducing the likelihood of the occurrence of anti-social behaviour or crime or
disorder in the area.
47. The provisions make it clear that the default position is that the direction must be issued in
writing unless in all the circumstances it is not practicable to do so. The direction must
clearly state the area from which the individual is being dispersed and make it clear what
consequences can flow should the direction be breached. The exclusion period is for a
maximum of 48 hours.
48. These provisions may engage Articles 8, 9, 10 and 11 and Article 1 of Protocol 1
(“A1P1”).
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Article 8
49. Any interference with those rights will be justified under Article 8(2). Any prohibition or
requirement imposed will be in accordance with the law as set out in the draft Bill. The
direction will be issued for the purpose of the prevention of disorder (likely to be caused by
harassment, alarm or distress, the criminality or disorder the direction seeks to prevent)
and/or to protect the rights of others to go about their lawful business without being
subjected to harassment, alarm or distress, and will only be imposed if the court considers
it just and convenient to do so. Any interference would therefore be in accordance with
national law which is sufficiently precise and accessible for an individual to foresee the
consequence of their actions.
50. These provisions are in pursuance of a legitimate aim, namely protecting the rights and
freedoms of others to go about their lawful business without being harassed, alarmed or
distressed and the prevention of disorder and/or criminality. The provisions are strictly
limited in their application as far as the time period for which a direction can be given and
the area in relation to which it can be given. There are express limitations which ensure
that the person cannot be excluded from their home, their work or their education.
51. Insofar as a direction under these provisions may engage in Article 8, the limitations
contained in the provisions mean that any interference will be proportionate.
52. The Government therefore is satisfied that these provisions are compatible with Article 8.

Article 9
53. A direction may have the effect of excluding a person from their regular place of worship
for a maximum of 48 hours, but a direction could not exclude the person from all places of
worship, just those in the locality. Any exclusion would be strictly limited in terms of time
and geographical location.
54. The Government therefore is satisfied that these provisions are compatible with Article 9.

Articles 10 and 11
55. The provisions are also explicit to the effect that the direction must not be used in such a
way as to prevent the person from having access to the place where he or she resides; any
school or any educational establishment he or she attends regularly; any place of work he
or she attends regularly; any hospital he or she is required to attend for the purpose of
receiving medical treatment during the period of the direction; or any place he or she is
obliged to attend by virtue of any enactment or order from any court of tribunal. The
direction must not be issued to someone who is taking part in lawful picketing. In light of
the legitimate aims pursued by the direction (prevention of crime and disorder and
protection of the rights of others) and the limitations in terms of time, locality and effect
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which are set out in the provisions, any interference with Articles 10 and 11 would be
proportionate to the legitimate aim pursued.
56. The Government is therefore satisfied that the provisions are compatible with Articles 10
and 11.

Article 1 Protocol 1
57. A1P1 may be engaged by the power for the police to require the surrender of items which
the police reasonably believe have been used in the anti-social behaviour in relation to
which the direction was issued. A1P1 allows the State to control property where this is in
accordance with the general interest.
58. The power to require items and retain them is strictly time limited (unless the item is to be
retained pending criminal proceedings) as the item(s) will be returned once the period of
the direction is finished; therefore this is not a deprivation of property, rather it is a control
of property. Items will only be requested if there is reason to believe they have been used
in anti-social behaviour or are likely to be used in such behaviour and therefore this
pursues the general interest of preventing such behaviour.
59. The Government therefore considers that these provisions, in conferring a time-limited
power to take control of possessions in the general interest of preventing anti-social
behaviour, are compatible with A1P1.
UN Convention on the Rights of the Child
60. In the law of England and Wales criminal responsibility arises from the age of 10 and
therefore children aged 10 and over are able to understand when they are doing something
wrong. Acting in a way which causes members of the public harassment, alarm or distress
or engaging in criminality or disorder is behaviour which is wrong.
61. The UNCRC, in particular article 3 which requires the best interests of the child to be a
primary consideration in all actions concerning children. To that end there is provision for
the police to take home a child who is reasonably believed to be under the age of 16 or to
take them to a place of safety. This is done in the child‟s best interests since there is there
is no benefit for children to be in an environment where there is disorder, criminality or
anti-social behaviour, irrespective of whether the child is participating in that behaviour.
62. The Government also notes the police who have the power to issue a direction are obliged
to act compatibly with the ECHR, in accordance with section 6 of the Human Rights Act
1998.
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Part 4, Chapter 1 - Community Protection Notices
63. The Community Protection Notice (“CPN”) may be issued by the police, local authority or
person designated by the local authority in respect of a person whose persistent or
continuing conduct or behaviour (or inaction) is unreasonable and is having a detrimental
effect on the local community‟s quality of life. The CPN must clearly state what is required
in order to rectify the issue and might include an obligation to take reasonable steps to
prevent the behaviour from re-occurring. Breach of the CPN without reasonable excuse is a
criminal offence. The court on conviction, in addition to a fine, would be able to impose
any reasonable requirement in order to rectify the issue and would also be able to order
forfeiture and destruction of any item used in the commission of the offence.
64. In order to ensure this power is not used as a first resort, there will be an obligation to warn
the person in writing that their behaviour is considered to be unreasonable and having a
detrimental effect on the local community‟s quality of life such that if they do not rectify
their behaviour, they may be issued with a CPN.
65. A person issued with a CPN may appeal against the notice to the magistrates‟ court. A
person who fails to comply with a CPN may be issued with a remedial notice by the local
authority in respect of work which the local authority proposes to carry out in order to
rectify the problem (for example, cleaning graffiti from a wall). The remedial notice will
specify the cost involved but the work will only be carried out with the consent of the
defaulter and the property owner (where possible). An appeal against the cost lies to the
magistrates‟ court.
66. These provisions are likely to engage Articles 6, 8, 9 and 10 and Article 1 of Protocol 1
(“A1P1”).
67. In considering whether Article 11 might be engaged it was noted that the CPN would not
itself prevent any assembly from taking place, rather it might limit what the effects of such
an assembly could be (such as littering or excessive noise) in the public interest and that
Article 11 does not protect an individual‟s rights to make as much noise as he or she would
like to make or to litter. Therefore the Government does not consider that this will interfere
with rights protected by Article 11.
Article 6
68. It is possible that the issuing of a CPN may determine a person‟s civil rights under Article
6. Although there is a large discretion as to whether to issue a CPN, which is relevant as to
whether Article 6 is engaged,6 Article 6 will generally be taken to apply to a dispute
concerning action taken by an administrative authority which has a direct and appreciable
effect on the enjoyment or exercise of property rights or interests, including the enjoyment
of a person‟s land.7 That being the case, it is possible that Article 6 is engaged.
69. The Bill makes provision for a CPN to be appealed to a magistrates‟ court on a wide range
of issues and contains provision for the magistrates‟ court to vary or quash the CPN. This
6
7

In accordance with Jacobsson –v- Sweden (1989) 12 E.H.R.R. 56.
In accordance with Zander –v- Sweden (1993) 18 E.H.R.R. 175 at paragraph 27.
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fulfils the requirement in Article 6 for a person to be entitled to a fair and public hearing
within a reasonable time by an independent and impartial tribunal.
70. The Government therefore considers that the provisions fully respect Article 6.
Article 8
71. These provisions may interfere with Article 8 rights but are in pursuance of the legitimate
aim of public safety and/or protecting the rights of others which involve a balance of what
should be allowed in a public space (or a private space which affects the public, for
example, a large mound of rubbish in a front garden) with a person‟s right enjoy their
private life.
72. In particular the failure by state authorities to take measures to protect individuals from
environmental harm, including the right to respect for his or her home, may constitute a
violation of Article 8.8 Therefore there must be a balancing exercise between the needs of
the community and the protection of the individual.9 The small minority do not have a right
to spoil community life for the majority and therefore the CPN is an appropriate way to
address that balance.
73. The CPN can only be issued if the person is firstly made aware that their behaviour is
detrimental to the local community and it cannot be issued in respect of very minor
behaviour as there is a requirement that the problem be of a persistent or continuing nature.
This ensures that the interference is in accordance with national law which is sufficiently
precise and accessible for an individual to foresee the consequence of their actions. This is
a proportionate way to tackle nuisance behaviour for the benefit of the local community.
74. The Government therefore considers that these provisions are compatible with Article 8.
Article 9
75. It is possible, although not very likely, that Article 9 might be engaged by these provisions
insofar as it might require for example householders to paint over large signs and pictures
connected with their religious beliefs which are considered to be detrimental to the local
community‟s quality of life.
76. Insofar as this would engage Article 9 by limiting the ability of the person subject to the
notice to manifest their beliefs, this would only be limited to the extent necessary to
protection the rights and freedoms of others not to have their quality of life diminished by
the actions of individuals.
77. The Government therefore is satisfied these provisions are compatible with Article 9.

8
9

In accordance with Moreno Gomez –v- Spain App. No. 4142/02.
Hatton –v- UK (2003) 37 E.H.R.R. 28.
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Article 10
78. It may be that a CPN affects a person‟s freedom of expression, in a similar manner perhaps
to the example given in relation to Article 9 above. The rights guaranteed by Article 10 do
involve a balancing exercise between those who wish to exercise their freedom of
expression and those who wish to go about their lawful business.10 Any limitations on a
person‟s freedom of expression will only be imposed if that freedom has been exercised in
such a way as to result in a detrimental effect on the local community.
79. In addition the conduct must be unreasonable, so anyone exercising their Article 10 rights
would have a ground to say that their conduct is reasonable and a CPN should therefore not
be issued, or if a CPN has been issued, it could form a ground of appeal.
80. The Government therefore is satisfied that these provisions are compatible with Article 10.
Article 1 of Protocol 1
81. An item used in the commission of the offence of breach of a CPN may be seized upon
application to a court or as a result of a conviction for the offence, both of which falls
under the public interest for which possessions may be seized under A1P111. An
independent and impartial tribunal determines whether a warrant for seizure should be
issued, or a forfeiture order made upon conviction and therefore these procedural
safeguards ensure that any deprivation of property would be subject to the conditions
provided for by law.
82. The Government therefore is satisfied that these provisions are compatible with A1P1.
83. The Government also notes that persons who may issue a CPN are public bodies and are
therefore obliged to act compatibly with the ECHR, in accordance with section 6 of the
Human Rights Act 1998.
Part 4, Chapter 2 – Public Space Protection Order
84. The Public Space Protection Order (“PSPO”) can be issued by the local authority if it is
satisfied that activities carried on in a public place within the authority‟s area have had a
detrimental effect on the quality of life of those in the local area, or that it is likely that
activities will be carried on in a public place within that area and that they will have such
an effect and that the effect of the activities is of a persistent or continuing nature and is
such as to make the activities unreasonable, and that the restrictions in the notice are
justified.
85. The PSPO can be made for a maximum of 3 years and must be published to ensure that
everyone is aware of any restrictions imposed by the order (for example, to keep dogs on a

10

City of London Corporation –v- Samede and others [2012] EWHC 34 (QB).
See Vendittelli –v- Italy (1994) 19 E.H.R.R. 464 at paragraph 38 and X –v- Netherlands App. No.
7721/76.
11
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lead in particular parks). Breach of the PSPO without reasonable excuse is a criminal
offence. An interested party can challenge the imposition of a PSPO in the High Court.
86. These provisions may engage Articles 8, 9, 10 and 11 and Article 1 of Protocol 1
(“A1P1”).
Article 8
87. The conditions imposed by a PSPO will affect what individuals can do in the particular
area in relation to which the PSPO applies and that this is likely to engage Article 8.
88. The rationale for imposing a PSPO is clearly set out in the provisions and not only must
the activities which have been carried on in the public space have had a detrimental effect
on the quality of life of the local community but the activities also need to have been of a
persistent or continuing nature and unreasonable. The provisions also expressly provide
that the restrictions must be proportionate to the effect of the activities.
89. The legitimate aim which these provisions pursue is that of public safety and/ protecting
the rights of others which involve a balance of what should be allowed in public with a
person‟s right enjoy their private life. The PSPO will impose conditions about the use of a
public space for all persons who choose to use that public space but only if those
conditions are justified to deal with the particular problem. A PSPO which restricts public
rights of way over a highway is limited in relation to occupiers of premises adjoining the
highway and access to dwellings.
90. The provisions include a mechanism to challenge the PSPO which is considered a
proportionate way to tackle unreasonable nuisance behaviour for the benefit of the local
community.
91. The Government therefore is satisfied that these provisions are compatible with Article 8.
Article 9
92. Although it is not likely that Article 9 will be engaged nevertheless a particular restriction
in a PSPO may, for example, restrict the ability for members of a particular religious group
to have faith meetings in public spaces which would engage Article 9.
93. As in relation to Article 8, that the rationale for imposing a PSPO is clearly set out in the
provisions: not only must the activities which have been carried on in the public space
have had a detrimental effect on the quality of life of the local community but the activities
also need to have been of a persistent or continuing nature and unreasonable. The
provisions also expressly provide that the restrictions must be proportionate to the effect of
the activities.
94. Again the legitimate aim which these provisions pursue is that of public safety and
protecting the rights of others which involve a balance of what should be allowed in public
with a person‟s right enjoy their private life. For those reasons any interference with
Article 9 rights would be justified and proportionate.
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95. The Government therefore is satisfied that these provisions are compatible with Article 9.
Article 10 and 11
96. Articles 10 and 11 could be engaged by the restrictions set out in a PSPO. The legitimate
aim which these provisions pursue is that of public safety and protecting the rights of
others which involve a balance of what should be allowed in public with a person‟s right
enjoy their private life.12 The PSPO will impose conditions about the use of a public space
for all persons who choose to use that public space but only if those conditions are justified
to deal with the particular problem.
97. The PSPO is limited in terms of its geographical area as the provisions ensure that a PSPO
can only be issued in respect of an area where there has either been a problem with
unreasonable activities or where it is likely that there will be a problem with unreasonable
activities.
98. The Government therefore is satisfied that these provisions are compatible with Articles 10
and 11.
Article 1 Protocol 1
99. There is provision which enables an authorised person to require any person consuming
alcohol in a particular place where a PSPO has been issued prohibiting the consumption of
alcohol in that place to surrender the alcohol. Failure to do so is a criminal offence.
100. Since this requirement would only exist when an offence was being committed (since
breach of the PSPO which prohibits the consumption of alcohol is a criminal offence) this
is a situation in which possessions may be seized in the public interest of preventing
criminal behaviour in conditions provided for by law.13
101. Therefore the Government is satisfied that these provisions are compatible with A1P1.
102. The Government also notes that local authorities, who can make a PSPO, and local
authorities and police, who may enforce the PSPO, are public bodies and are therefore
obliged to act compatibly with the ECHR, in accordance with section 6 of the Human
Rights Act 1998.

Part 4, Chapter 3 – Closure of premises associated with nuisance or disorder etc
103. These provisions have the effect of streamlining existing powers (under Parts 1 and 1A
and sections 40 and 41 of the Anti-Social Behaviour Act 2003 and sections 161 to 169 of
the Licensing Act 2003).
12

City of London Corporation –v- Samede and others [2012] EWHC 34 (QB).
See Vendittelli –v- Italy (1994) 19 E.H.R.R. 464 at paragraph 38 and X –v- Netherlands App. No.
7721/76.
13
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104. A notice can be issued by a police officer of the rank of at least inspector or the local
authority if there is reason to believe that that the use of particular premises has resulted in
nuisance to members of the public, or that there is likely soon to be disorder on or near
those premises associated with the use of those premises, and that the order is necessary to
prevent the nuisance or disorder from continuing or occurring. A decision to issue a notice
may be the subject of a challenge by way of judicial review. This is considered a sufficient
level of review in respect of the notice since there is an obligation to make an application
to a court when a notice is issued; this has the effect that a fair and impartial tribunal will
consider whether a order can be made (and at the same time, whether the notice should
have been issued). The only time where an application does not need to be made to the
court is when the police or local authority has cancelled the notice before the time limit
(maximum of 48 hours) expires. If there is no need for a notice to continue in the form of
an order, the government considered it better for the individual that the notice can be
cancelled immediately. The safeguard against any improper use of notices which are then
cancelled is the ability for the individual affected to seek a judicial review of the police or
local authority decision to issue the notice.
105. The closure notice cannot prohibit access to the property in relation to any person who
lives there or the owner of the property and can be issued for a maximum of 24 hours
unless there is sign off at superintendent level (if it is a police issued notice) or chief
executive level (if it is a local authority issued notice) in which case it may be issued for a
maximum of 48 hours (or extended to a maximum of 48 hours).
106. Breach of the notice without reasonable excuse is an offence. If the police issued the
notice, they must apply to the magistrates‟ court for a closure order (the local authority
must apply if the authority issued the notice) unless the notice has been cancelled. The
court can make a closure order if a person has engaged in disorderly, anti-social, nuisance
or criminal behaviour on the premises; and the making of the order is necessary to prevent
the occurrence or reoccurrence of such behaviour for the period specified in the order. The
order can last no more than three months although this can be extended to a total of six
months upon application to the court. The order may prohibit the person who resides in the
premises and/or owns the premises from entering the premises. Breach of the closure order
is a criminal offence. An order may be appealed to the Crown Court.
107. These provisions may engage Article 8 and Article 1 of Protocol 1 (“A1P1”).
Article 8
108. In terms of any interference with Article 8, the legitimate aim pursued is that of
protecting the rights and freedoms of others not to be subjected to disorderly, anti-social,
nuisance or criminal behaviour, which means that there is a balance to be struck between
the rights of the individual and the rights of the general public. The closure notice does not
prevent a person who habitually resides in the premises from continuing to do so; and a
closure order will do so only after the court has heard representations from those with an
interest in making them (that is, the person with control or responsibility for the premises
and any other person with an interest in the premises).
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109. The test for the notice to be issued and the order granted is that the notice or order must
be necessary to prevent the nuisance or disorder from continuing which the Government
considers will ensure that only notices or orders which are proportionate to the nuisance or
disorder are issued or granted.
110. The Government therefore is satisfied that these provisions are compatible with Article
8.

Article 1 Protocol 1
111. Since the maximum time for which an order can be made (taking into account
extensions) is 6 months therefore the issue of deprivation of property under A1P1 does not
arise; rather this is a control of property or possession under A1P1.
112. This is a justified control of possessions for a limited period of time in accordance with
the general interest of preventing disorderly, anti-social, nuisance or criminal behaviour.14
113. Therefore the Government is satisfied that these provisions comply with A1P1.
114. The Government also notes that persons who may issue a notice are public bodies which
are obligated to act compatibly with the ECHR under section 6 of the Human Rights Act
1998 and that only those of a sufficient senior status in those public bodies may issue a
notice.
Part 5 - Recovery of possession of dwelling-houses: anti-social behaviour grounds
115. The Bill introduces an absolute ground for possession in certain circumstances related to
anti-social behaviour for secure tenancies under the Housing Act 1985 (“the 1985 Act”)
and assured tenancies under the Housing Act 1988 (“the 1988 Act”); amends provisions
relating to secure and assured tenants rights when possession is sought on the absolute
ground; and introduces a discretionary ground for possession for riot-related anti-social
behaviour into Schedule 2 to the 1985 Act and Schedule 2 to the 1988 Act.
116. In all but a few cases, secure tenants are local authority tenants. An assured tenancy
may be granted by a private registered provider of social housing (“PRP”) (registered in
England), a registered social landlord (“RSL” (registered in Wales) or a private landlord.
117. These provisions will only apply where the anti-social behaviour concerned was
committed after commencement of the provisions.
118. These provisions are likely to engage Articles 6 and 8 and Article 1 of Protocol 1
(“A1P1”).

14

Air Canada –v- United Kingdom (1995) 20 E.H.R.R. 150 at paragraph 42 in relation to seizing
aircraft in the general interest of combating international drug trafficking.
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Article 6
119. Insofar as Article 6 may be engaged in the granting of an order of possession, with
both the absolute ground of possession and the new discretionary ground the landlord may
only gain possession of the property by obtaining a court order for possession and
executing that order.15 Therefore the usual procedural safeguards will apply through the
court process.
120. The Government therefore is satisfied that these provisions fully respect Article 6.

Article 8
121. It is likely Article 8 will be engaged by the provisions of the Bill which provide for an
absolute ground for possession in certain circumstances related to anti-social behaviour;
and a discretionary ground for possession for riot-related offences, as an individual‟s right
to respect for his family life and his home may be affected by an eviction.
122. Any interference with Article 8 rights will be in accordance with the law because there
will be clear provision in primary legislation about the additional circumstances in which
landlords will be able to seek possession and any evictions must be carried out in
accordance with the legislation. With secure and assured tenancies, the landlord may only
gain possession of the property by obtaining an order for possession and executing that
order.16
123. The provisions pursue the legitimate aims of the protection of the rights and freedoms of
others, the prevention of disorder and crime and public safety.
Absolute ground for possession
124.
125. The absolute ground for possession may be used where the tenant, a person living in the
tenant‟s property or a visitor to that property has been found by another court to have
committed anti-social behaviour. Its purpose is to protect other people from the
consequences of that behaviour (which may include violence, harassment or nuisance), to
discourage such behaviour and to improve public safety. It is intended to provide an
additional, faster route for ending serious distress being caused to people living in the
vicinity of those who commit serious anti-social behaviour and to enable landlords to evict
tenants for such behaviour that affects their housing management functions.
126.
127. Local authorities are public authorities for the purposes of the Human Rights Act 1998.
A PRP in receipt of public money and exercising similar functions to a local authority has
been found to be a hybrid public authority exercising public functions when terminating a
tenancy (R (Weaver) v London and Quadrant Housing Association).17
15

Section 82 Housing Act 1985 and section 5 Housing Act 1988.
Section 82 Housing Act 1985 and section 5 Housing Act 1988.
17
R (on the application of Weaver) v London and Quadrant Housing Association [2009] EWCA Civ
589.
16

159

These notes refer to the draft Anti-Social Behaviour Bill as published for pre-legislative
scrutiny by the Home Affairs Select Committee on 13 December 2012
128. In Manchester City Council v Pinnock18 the Supreme Court held that any person who
risked losing his home in possession proceedings involving a public authority had a right to
raise Article 8 and have the matter determined by an independent tribunal, even if his right
to occupation under domestic law had come to an end. In such cases the court must be able
to determine relevant disputes of fact. Where there is more than one stage to the
proceedings, the proceedings as a whole must be considered in order to see if Article 8 has
been complied with. In summary, where the landlord is a public authority, any interference
with a tenant‟s Article 8 rights would need to be proportionate.
Discretionary ground for possession for riot-related offences
129. Ground 2 of Schedule 2 to the Housing Act 1985 and Ground 14 of Schedule 2 to the
Housing Act 1988 provide the existing discretionary grounds for possession for anti-social
behaviour and criminality for secure tenancies and assured tenancies respectively.
Possession can however only be sought under these grounds where the anti-social
behaviour or criminality has taken place in, or in the locality of, the dwelling house. The
court may order possession only if it is satisfied that it is reasonable to do so.
130. The Bill introduces a new discretionary ground of possession for riot-related anti-social
behaviour to enable landlords of dwelling-houses in England to apply for possession where
a tenant or person living in the property has been convicted of a riot-related offence
committed anywhere in the UK. The amendment is to enable the court to order possession
where a riot-related offence has been committed beyond the immediate neighbourhood of
the property but causes significant harm to the wider community. It is also intended to
deter and prevent such behaviour.
131. The court may only order possession on the discretionary ground where it considers it
reasonable to do so. Reasonableness has been held to require the judge to take into account
all relevant circumstances at they exist at the date of the hearing in a broad commonsense
way19. A court required to consider reasonableness is unlikely to reach a substantially
different decision from that which it would reach if considering the proportionality of the
decision.20
132. The Government is therefore satisfied that these provisions are compatible with Article
8.
Article 1 Protocol 1
133. It is likely that A1P1 will be engaged by the provisions of the Bill which provide for: an
absolute ground for possession in certain circumstances related to anti-social behaviour;
the amendment to tenants‟ rights when possession is sought on that ground; and, the new
discretionary ground for possession for riot-related anti-social behaviour.

18

Manchester City Council v Pinnock [2010] UKSC 45 [2011] 1 All ER 285.
Cumming v Danson 2 [1942] All ER 653.
20
Lambeth LBC v Howard [2001] EWCA Civ 468 (2001) 33 HLR 58.
19
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134. The concept of “possessions” has been given a broad interpretation in case law. A
contractual right, such as a tenancy agreement, is property for the purposes of A1P1.21 It is
therefore arguable that the statutory rights that secure and assured tenants possess may be
considered by a court to be an aspect of their property rights.
135. Any interference with the A1P1 rights will be in accordance with the law because there
will be clear provision in primary legislation about the circumstances in which landlords
will be able to seek possession on the absolute and the new discretionary ground. The
proposed provisions were also the subject of a wide public consultation which ended in
November last year.
136. In relation to housing, states have a wide margin of appreciation and their actions will
be justifiable unless the action is manifestly unreasonable.22 These provisions of the Bill
are not unreasonable.
Absolute ground for possession
137. For the reasons given above in relation to Article 8, any interference with the A1P1
rights is considered to be in pursuit of a legitimate aim.
138. A1P1 exists to protect the individual‟s possessions from arbitrary interference or
deprivation by public authorities; however the proposed provisions address circumstances
in which the actions of the tenant or a person for whose behaviour the tenant is responsible
(such as a member of the tenant‟s household or a visitor to the property) and the effect of
those actions on others are the reasons for the loss of their tenancy. Deprivation would be
justifiable as it could only occur once a tenant, or a person for whose behaviour the tenant
is responsible, had been adjudged, through a proper court process, guilty of the kind of
behaviour in question, to the extent necessary for a court to impose a sanction against
them.
139. It is also relevant to note that the landlord‟s property interests are engaged and are in
need of protection, as are the rights of other tenants to the peaceful enjoyment of their
properties free from intimidation, violence, nuisance, or annoyance.
140. Where the landlord is a public authority, the court could also, if required, determine
whether a fair balance had been struck between the general interest of the community
(including other tenants) and the need to protect the individual‟s fundamental rights, by
applying a proportionality test.
Absolute ground of possession: effect on the right to buy
141. If possession proceedings on the absolute ground are pending before any court, the
landlord will be under no duty to convey the freehold or grant a lease to a secure tenant
who has applied to exercise the right to buy the property under Part V of the 1985 Act. The
landlord is already under no duty to convey the freehold or grant a lease where possession
21
22

Mellacher v Austria (1989) 12 EHRR 391.
James v United Kingdom (1986) 12 EHRR 391.
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proceedings are pending before any court on the discretionary ground for anti-social
behaviour or for proceedings for a demotion order. (A demotion order temporarily removes
security of tenure and certain rights from secure tenants in cases of housing-related antisocial conduct.) In all cases, the right to buy will be reinstated if the possession
proceedings fail or are withdrawn.
142. The amendment to the right to buy provisions may amount to a temporary interference
with the tenant‟s A1P1 rights. However, for the reasons given above, this is in pursuit of a
legitimate aim. As above, any interference with the tenant‟s rights is a result of either the
tenant‟s actions or the actions of a person for whom the tenant is responsible and is
therefore justifiable. The landlord‟s property rights are also relevant and, of particular
importance, are the rights of other residents to peaceful enjoyment of their properties,
which may be overridden if the tenant responsible for anti-social behaviour were able to
avoid eviction simply by exercising the right to buy.
Absolute ground of possession: effect on mutual exchange and transfer
143. Secure tenants have the right to assign the tenancy by way of exchange (“mutual
exchange”) with another secure tenant or an assured tenant of a social landlord23. Whilst
the landlord‟s permission is required, the landlord may only refuse on one of the grounds
in Schedule 3 to the 1985 Act. The Bill amends Schedule 3 so that landlords may refuse
where possession proceedings are pending before any court on the absolute ground, in the
same way that permission may currently be refused based upon the discretionary ground
for anti-social behaviour or for proceedings for a demotion order. In all cases, if the court
does not grant possession, the tenant‟s original rights will be reinstated.
144. The Localism Act 2011 gives some secure tenants and assured tenants the right to
exchange properties but keep their original security of tenure. Whilst the landlord‟s
permission is required, the landlord may only refuse on one of the grounds in Schedule 14
to that Act. The Bill amends Schedule 14 so that it applies in relation the absolute ground
for possession in the same way as it applies to the discretionary ground for possession and
demotion orders.
145. As with the right to buy, the amendment to the mutual exchange and transfer provisions
may amount to a temporary interference with the tenant‟s A1P1 rights. However, for the
reasons given above, this is in pursuit of a legitimate aim. As above, any interference with
the tenant‟s rights is a result of either the tenant‟s actions or the actions of a person for
whom the tenant is responsible and is therefore justifiable. Of particular importance here
are the landlord‟s property rights, as landlords should be able to decide whether to accept
into their housing stock a tenant against whom another landlord is seeking possession
based on the absolute ground for possession. This will enable landlords to consider the
potential prospect of interference with their existing tenants‟ rights, in particular, those
tenants‟ right to peaceful enjoyment of their property.

23

Section 92 of the 1985 Act.
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Discretionary ground for possession for riot-related anti-social behaviour
146. For the reasons given in relation to Article 8 and the amendment to the discretionary
ground for possession, any interference with the tenant‟s A1P1 rights is considered to be in
pursuance of a legitimate aim.
147. As with the absolute ground for possession, if the tenant were to be evicted from the
property, this would be a result not of arbitrary interference by the state but as a result
either of the actions of the tenant or the action of a person living in the tenant‟s property.
Any interference or deprivation is therefore justifiable. In addition, not only must the
tenant or a person living with the tenant have committed a criminal offence during a riot
but the court must also consider it reasonable to grant possession based upon these actions.
148. The Government therefore is satisfied that these provisions are compatible with A1P1.
Part 6 – Local involvement and accountability
Community remedies
149. These provisions oblige a Police and Crime Commissioner (or the London equivalent)
to consult members of the public about the sorts of sanctions which are offered to
offenders who are dealt with outside of the formal criminal justice process (i.e. those
against whom criminal proceedings are not brought). This is done either by way of
informal sanctions or as part of a conditional caution. Although members of the public may
suggest any sort of sanctions, only those agreed with the chief constable will be put
forward on the agreed list. The chief constable will only agree to sanctions that are
achievable and realistic (for example community work options or certain types of courses).
These informal sanctions are already available and used; the new part of the proposal is the
public consultation on the options.
150. When dealing with an offender informally the police constable will be obliged to
consult any person who it appears is a victim of the offenders‟ behaviour (or has been
otherwise affected by the offender‟s behaviour) as to what sort of sanction on the agreed
list should be offered to the offenders. Despite this input from the victim, the final decision
as to what sanction should be offered remains that of the police officer, who will know best
what sort of sanction is proportionate to the offenders‟ behaviour, what is realistic and
achievable in the particular area and circumstances and also will be aware that any sanction
proposed must comply with the offender‟s ECHR rights in light of section 6 the Human
Rights Act 1998.
151. This consultation with the victim already takes place in practice in many cases; the new
part of the proposal is to require such consultation (unless the victim cannot be identified
or does not wish to be consulted). This does not any ECHR concerns since the police are
not obliged to follow the victim‟s wishes if they are not appropriate in the particular case.
152. The offender is not obliged to carry out whatever sanction is proposed. They are free not
to comply, at which stage the police and Crown Prosecution Service may consider whether
to bring criminal proceedings.
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153. The Government therefore is satisfied that these provisions are compatible with ECHR
rights.
Responses to complaints about anti-social behaviour
154. These provisions impose a duty on a group of authorities to create a structure by which
complaints, which have not previously been properly addressed, should be dealt with. This
would include repeated complaints made by an individual. The provisions are not overly
prescriptive to ensure that local issues are properly addressed.
155. This does not raise any significant ECHR issues. The group of authorities will not have
the power to impose any sanctions, they are only empowered to issue recommendations to
persons carrying out public functions.
156. The Government therefore is satisfied that these provisions are compatible with ECHR
rights.
Home Office/Department for Communities and Local Government
December 2012
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ANNEX D
DELEGATED POWERS
MEMORANDUM BY THE HOME OFFICE AND THE DEPARTMENT FOR
COMMUNITIES AND LOCAL GOVERNMENT
Introduction
This Memorandum identifies the provisions of the draft Anti-social Behaviour Bill which
confers powers to make delegated legislation, and explains in each case why the power has been
taken and the nature of, and reason for, the procedure selected.
2.
The Bill is in seven parts. Part 1 makes provision for a civil injunction to prevent
nuisance and annoyance. Part 2 makes provision for an order on conviction to prevent behaviour
which causes harassment, alarm or distress. Part 3 contains a power for the police to disperse
people causing harassment, alarm or distress. Part 4 makes provision for a community protection
notice and a public space protection order, both of which have the aim of preventing behaviour
which is detrimental to the local community. It also makes provision for premises closure notices
and orders to be issued and made in respect of premises which cause nuisance to the public. Part
5 makes provision for the possession of dwelling houses on anti-social behaviour grounds. Part 6
contains provisions on establishing a community remedy document and dealing with responses
to complaints of anti-social behaviour. Part 7 contains miscellaneous provisions including
provisions in respect of the parliamentary procedure to be applied to orders and regulations made
under the Bill (clause 95).
PART 1: INJUNCTIONS TO PREVENT NUISANCE AND ANNOYANCE
Clause 4(4): Power to amend clause 4 to vary the list of persons who can apply for an
injunction
Power conferred on:

Secretary of State

Power exercisable by:

Order made by Statutory Instrument

Parliamentary procedure:

Negative resolution

Clause 4(1) sets out the persons who may apply for a crime prevention injunction under clause 1.
The order-making power enables the Secretary of State to amend the clause so as to allow other
persons or categories of person to apply for an injunction under clause 1 and to otherwise amend
the list of persons who may apply. The power ensures that there is the flexibility to add, remove
and vary the list of persons who may apply for a crime prevention injunction, for example, to
take account of the creation of new bodies or the extension of the functions of existing bodies
such that they take on new or enhanced responsibilities for tackling anti-social behaviour or to
update references to existing bodies if necessary. Although this is a power to amend primary
legislation it is considered that the negative resolution procedure provides sufficient
parliamentary scrutiny considering that the power is very tightly prescribed. Section 1A of the
Crime and Disorder Act 1998 contains a similar power which enables the Secretary of State to
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provide, by order, for other persons to apply for an anti-social behaviour order; although this is a
power to specify additional persons by an order (rather than through amendments to primary
legislation), the effect is much the same as the proposed power in clause 4(4) and is also subject
to the negative resolution procedure.
Clause 18(1) and (2): Power to make rules of court.
Power conferred on:

Civil Procedure Rules Committee (under section 2 of the Civil
Procedure Act 1997) and the Lord Chief Justice (under section
144A of the Magistrates’ Courts Act 1980)

Power exercisable by:

Rules of court made by Statutory Instrument

Parliamentary procedure:

Negative resolution

Clause 18 enables rules of court to be made in relation to the injunction. Such injunctions are to
be made in the county court (or High Court) when the proposed respondent is aged 18 or over
and in the youth court when the proposed respondent is aged under 18. Rules of court may be
made to enable appeals against decisions of the county court (or High Court) or youth court to be
appealed without giving notice to the other side. Rules of court may also provide for the transfer
of cases between the youth court and county court when the respondent turns 18. It is appropriate
that these procedural matters are dealt with in rules of court, the procedure for which is well
established.
PART 4, CHAPTER 1: COMMUNITY PROTECTION NOTICES
Clause 48(4): Power to specify description of person who may be designated by a local
authority for the purpose of issuing a community protection notice
Power conferred on:

Secretary of State

Power exercisable by:

Order made by statutory instrument

Parliamentary procedure:

Negative resolution

A community protection notice (“CPN”) may be issued by an authorised person. Clause 48(1)
sets out who those authorised persons are which are as follows: a constable, the relevant local
authority and a person designated by the relevant local authority. The order-making power in
clause 48(4) enables the Secretary of State to restrict that latter category to a type of person set
out in the order, to ensure that the CPN cannot be issued by any person at all authorised by the
local authority. It is envisaged that an order under this provision may result in housing providers
being designed by the local authority where appropriate. It is considered appropriate to retain
flexibility in who might be appropriate to be an authorised person, hence the order making
power. Since this order making power restricts the scope of clause 48(1) it is considered that the
negative resolution procedure provides adequate parliamentary scrutiny.
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PART 4, CHAPTER 2: PUBLIC SPACE PROTECTION ORDERS
Clause 53(9): Power to specify form of publication of a public space protection order
Clause 54(3)(b): Power to specify form of publication of an extension to a public space
protection order
Clause 55(7): Power to specify form of publication of a variation to a public space
protection order
Clause 55(8): Power to specify form of publication of the discharge of a public space
protection order
Power conferred on:

Secretary of State

Power exercisable by:

Regulations made by statutory instrument

Parliamentary procedure:

Negative resolution

All of these provisions enable the Secretary of State to make provision in regulations about the
publication of a public spaces protection order, the extension of such an order, the variation of
such an order and the discharge of such an order. Although it is important that these orders are
published so that local residents and other users of the affected public spaces are familiar with
the terms of any order, it is necessary to afford some flexibility about how these orders should be
published, for example to take account of new technology. Furthermore, such detail is an
appropriate matter for secondary legislation. The negative resolution procedure is considered to
provide an appropriate level of Parliamentary scrutiny. There is a similar power in section 13(5)
of the Criminal Justice and Police Act 2001 to make regulations governing the requirements on
local authorities to publicise the making and effect of a designated public places order; that
regulation-making power is also subject to the negative procedure.
Clause 59(1)(e) and (f): Power to prescribe description of a highway
Power conferred on:

Secretary of State and Welsh Ministers

Power exercisable by:

Regulations made by statutory instrument

Parliamentary procedure:

Negative resolution

These provisions enable the Secretary of State and Welsh Ministers to set out what type of
highway may not be subject to a public space protection order which restricts the public right of
way over such a highway. This provides sufficient flexibility should experience show that in fact
another type of highway (in addition to those listed in clause 59(1)) should not be subject to such
restrictions. It is considered that the negative resolution procedure provides sufficient
Parliamentary scrutiny for this level of detail and is consistent with similar provisions in section
129A(5)(e) of the Highways Act 1980.
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PART 4, CHAPTER 3: CLOSURE OF PREMISES ASSOCIATED WITH NUISANCE
OR DISORDER
Clause 66(8): Power to prescribe premises or description of premises in relation to which a
premises closure order may not be issued
Power conferred on:

Secretary of State

Power exercisable by:

Regulations made by statutory instrument

Parliamentary procedure:

Negative resolution

This power enables the Secretary of State to make provision for certain types of premises to be
exempt from the premises closure notice and premises closure order provisions in Chapter 3 of
Part 4. It is considered appropriate to have this delegated power in the event that experience of
the provisions shows that some premises should be exempt. It is considered that the negative
resolution procedure provides sufficient Parliamentary scrutiny for this level of detail and is
consistent with similar provisions in sections 1(9) and 11A(10) of the Anti-Social Behaviour Act
2003.
PART 5: RECOVERY OF POSSESSION OF DWELLING-HOUSES: ANTI-SOCIAL
BEHAVIOUR GROUNDS
Clause 83(1) – new section 84A(10) and (11) of the Housing Act 1985: Power to amend new
Schedule 2A of the Housing Act 1985 (absolute grounds for possession for anti-social
behaviour: serious offences)
Power conferred on:

Secretary of State and the Welsh Ministers

Power exercisable by:

Order made by statutory instrument

Parliamentary procedure:

Negative resolution

Clause 83(1) inserts new section 84A into the Housing Act 1985 (“the 1985 Act”). Section 84A
introduces the new absolute ground for possession into the 1985 Act. Unlike the existing grounds
for possession in Part 1 of Schedule 2 (where the court may order possession only if it considers
it reasonable to do so) under section 84A the court will be required to order possession provided
one of the five conditions for possession in section 84A is met and the landlord has complied
with the procedural requirements in the new sections 83B (notice requirements) and 85ZA
(review requirements) of the 1985 Act. (If the tenant raises proportionality as a defence to
possession proceedings and the landlord is a public authority, the court will be required to
consider proportionality too.) Condition 1 will be met if the tenant or a person residing in or
visiting the dwelling-house has committed one of the serious offences listed in the new Schedule
2A to the 1985 Act (inserted into that Act by clause 83(2) and Schedule 4). The offence must
have been committed in the locality of the dwelling-house, against a person who lives in the
locality of the dwelling-house or against the landlord or a person employed in connection with
the landlord‟s housing management functions.
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Clause 86 inserts a new ground for possession (ground 7A) into Part 1 of Schedule 2 to the
Housing Act 1988 (grounds on which court must order possession). The court will be required to
order possession under the new ground 7A if one of the five conditions in that ground, which are
identical to those in the new section 84A of the 1985 Act, is met. Schedule 2A to the 1985 Act is
therefore also relevant to condition 1 in ground 7A.
New section 84A(10) enables the Secretary of State to amend new Schedule 2A to the 1985 Act,
insofar as it applies to England, by order, subject to the negative resolution procedure. New
section 84A(11) confers the same power on the Welsh Ministers, insofar as Schedule 2A to the
1985 Act applies to Wales. The power to amend Schedule 2A is limited to adding indictable
offences and removing offences.
It is intended that the power will be used to add or remove offences from Schedule 2A to take
into account changes in legislation, in particular the repeal of existing offences and the creation
of new ones. As the purpose is to ensure that Schedule 2A remains up-to-date and that only
relevant offences are included, it is considered that the negative resolution procedure provides
the appropriate level of Parliamentary scrutiny.
Clause 85 – new section 85ZA(7) and (8) of the Housing Act 1985: Power to make provision
about the procedure to be followed in connection with a review of a decision to seek
possession on absolute ground for anti-social behaviour
Power conferred on:

Secretary of State and the Welsh Ministers

Power exercisable by:

Regulations made by statutory instrument

Parliamentary procedure:

Negative resolution

Clause 85 inserts new section 85ZA into the 1985 Act. New section 85ZA provides secure
tenants of local housing authorities and housing action trusts with a right to request a review of
the landlord‟s decision to seek possession on the absolute ground. The landlord must review the
decision, if the tenant requests it.
New section 85ZA(7) provides that the Secretary of State may make regulations setting out the
procedure to be followed for such a review in relation to dwelling-houses in England, and new
section 85ZA(8) provides that the Welsh Ministers may make regulations setting out the
procedure to be followed for such a review in relation to dwelling-houses in Wales. Subsection
(9)(a) provides that this may include ensuring that the decision maker on the review is senior to
and different from those involved in the original decision. Subsection (9)(b) provides that the
regulations may make provision for the circumstances in which the tenant would be entitled to an
oral hearing and whether and by whom the tenant may be represented at that hearing.
Regulations currently prescribe the procedure in the parallel circumstances of a tenant seeking
review of a decision to end an introductory tenancy under section 129(3) and (4) of the Housing
Act 1996. It is considered that secondary legislation is appropriate because the regulations are
likely to need to set out the situation in considerable detail and that, as these matters are unlikely
to be contentious, the negative resolution procedure provides an appropriate level of
Parliamentary scrutiny.
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PART 8: MISCELLANEOUS AND GENERAL
Clause 94(2) and (3): power to make consequential amendments to enactments
Power conferred on:

Secretary of State and the Welsh Ministers

Power exercisable by:

Order made by statutory instrument

Parliamentary procedure:

Negative resolution (if it does not amend primary legislation),
otherwise affirmative resolution

Clause 94 confers power on the Secretary of State and the Welsh Ministers to make such
consequential provision as he or she considers appropriate for the purposes of the Bill. The
powers conferred by this clause are wide. But there are various precedents for such provisions
including section 173 of the Serious Organised Crime and Police Act 2005, section 51 of the
Police and Justice Act 2006, section 148 of the Criminal Justice and Immigration Act 2008 and
section 113 of the Protection of Freedoms Act 2012. There are far-reaching changes to existing
tools for tackling anti-social behaviour made by the Bill and it is possible that not all of the
consequences of them have been identified in the Bill's preparation. The Government considers
that it would therefore be prudent for the Bill to contain a power to deal with these in secondary
legislation. If an order under this clause does not amend primary legislation it will be subject to
the negative resolution procedure. If an order under this clause does amend primary legislation it
will be subject to the affirmative resolution procedure; it is considered that this provides the
appropriate level of parliamentary scrutiny for the powers conferred by this clause.
Clause 97: Commencement power.
Power conferred on:

Secretary of State and the Welsh Ministers

Power exercisable by:

Order made by statutory instrument

Parliamentary Procedure:

None

Subsection (1) of clause 97 contains a standard power for the Secretary of State to bring
provisions of the Bill into force by commencement order. As usual with commencement powers,
orders made under subsection (1) are not subject to any parliamentary procedure. Parliament has
approved the principle of the provisions to be commenced by enacting them; commencement by
order enables the provisions to be brought into force at a convenient time.
Subsection (4) confers power on the Secretary of State to make such transitional, transitory or
saving provisions as he or she considers appropriate in connection with the coming into force of
the provisions in the Bill. This is a standard power to enable the changes made by the Bill to be
implemented in an orderly manner. Such powers are often included as part of the power to make
commencement orders (for example, section 116 of the Protection of Freedoms Act 2012) and,
as such, are not subject to any parliamentary procedure on the grounds that Parliament has
already approved the principle of the provisions in the Bill by enacting them. Although drafted
as a free standing power on this occasion, the same principle applies and accordingly the power
is not subject to any parliamentary procedure.
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The Secretary of State does not have the power to commence the provisions that relate to the
absolute ground for possession insofar as they apply to Wales (subsection (2)). Subsection (3)
confers on the Welsh Ministers the power to commence sections 83 to 86, section 88 and the
corresponding paragraphs in Schedule 6 insofar as they apply to Wales. Subsection (5) enables
the Welsh Ministers to make such transitional, transitory or saving provisions as they consider
appropriate in connection with the coming into force of those provisions in the Bill.
Home Office/Department for Communities and Local Government
December 2012
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