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Foreword by the Secretary of State for Environment, Food and Rural Affairs

Water is essential for economic growth, and the water industry has a vital role in the transition to a
greener economy. A green economy needs a sustainable, resilient, affordable water supply. But it
also needs an energised, innovative, water industry. Over the last twenty years our water industry
has successfully delivered improved infrastructure and high quality drinking water while reducing
its impacts on the environment and keeping bills affordable.

Butitnow faces some tough challenges. The dry years and periods of drought we have experienced
recently are likely to become more frequent in the future as our climate changes. At the same
time, a growing population is likely to put more pressure on our available water resources.

The challenge is not just to keep other industries and households supplied with water, while keeping
our rivers, lakes and aquifers healthy. It is also to innovate and develop expertise, for example, in
leakage detection, water efficient technologies and treatment of water and wastewater. And it is
to strengthen the range and quality of services water companies offer to their customers.

We set out a wide ranging response to these challenges in our Water White Paper, Water for Life,
including a commitment to legislate to deliver reform of the water sector. By increasing choice
for business customers and public sector bodies, encouraging innovative new entrants into the
market and securing future investment, the package of reforms set out in the draft Bill will boost
the water sector’s ability to deliver the resilient, sustainable and customer-focused services that
are needed.

Work on this Bill is just part of our wider efforts to prepare for a reformed water supply market.
We are working alongside industry, stakeholders and regulators to develop the practical steps
toward market opening in England. We are also exploring with the Scottish Government how we
can create a cross-border market in water and sewerage retail services.

This Bill will enable us to deliver an important package of reforms, delivering real benefits for
water customers and improved stewardship of our precious water resources. We look forward to
hearing your views, and trust that the process of pre-legislative scrutiny will ensure that the Bill is
well prepared for introduction to Parliament.

ikt fele

Caroline Spelman MP



Foreword by the Minister for Environment and Sustainable Development
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Water is a valuable asset in Wales. The sustainable management of water is key to realising the
maximum benefit and value from this resource. Under our Living Wales Programme the Welsh
Government is taking forward a new approach to managing the environment and natural resources

in Wales. This approach will help us make the right decisions to balance all the demands we put
on our natural resources.

The water industry in Wales is a key player in managing water resources sustainably. As in England
over the past twenty years we have seen significant investment by the water industry resulting
in improved services to customers and a reduction of environmental impacts. There is however
more to do and further challenges to meet. The Welsh Government believes in putting customers
at the heart of delivery. In the face of climate change, population pressures and the economic
climate we want the water industry in Wales to focus on delivering innovative, customer-focused
water and sewerage services that present value for money at the same time as protecting the
environment.

The Welsh Government recognises that the UK Government intends to implement its Water White
Paper vision to introduce a package of reforms within this draft Water Bill to extend the existing
competition regime in the water sector in England. However, the Welsh Government has not fully
consulted on options for market reform in Wales and therefore does not have a complete evidence
base or full understanding of the views of stakeholders to take this policy area forward in Wales
at present.

The Welsh Governmentis currently working on developing an evidence base toinclude mechanisms
that will drive innovation and improvements in the water industry in order to secure the best
outcome for the water industry and its customers in Wales. A key element of the forthcoming
Water Strategy for Wales’s consultation will be to explore the appropriate role of market reform
and regulatory mechanisms in driving improvement and innovation in the industry.

As part of exploring options for market reform in Wales, the Welsh Government will draw on
experiences of other sectors. The evidence gathered will be used as a basis to decide what
approach will be suitable for Wales. The Welsh Government intends to consider future policy
options as part of our Water Strategy consultation.

S e G P,

John Griffiths AM



SECTION 1 — INTRODUCTION

Publishing the draft Bill for pre-legislative scrutiny
Why we have this document

1.

As well as containing the draft Water Bill itself, this document explains the context and
rationale for the measures in the Bill:

Section 1 sets out the main reasons why the UK Government considers this legislation is
required. Matters of interest to the Welsh Government are also highlighted throughout this
section. (NB: Unless otherwise stated references to “Government” or “the Government”
in this Command Paper should be taken to mean UK Government only.)

Section 2 outlines the background to and the proposed content of the Bill, summarising its
key elements.

Section 3 explains how the Bill extends to Wales and Scotland and the decisions still to be
made in this regard.

Section 4 contains the draft Bill.

Section 5 contains the Explanatory Notes to the Bill. These provide an outline of the effect
of the clauses.

Impact assessments have been produced for each of the substantial elements of the Bill.
They are brought together in the Summary Impact Assessment in Section 6.

Pre-legislative scrutiny and the legislative process

2.

The Government is committed where possible to publishing Bills in draft for pre-legislative
scrutiny before they are formally introduced to Parliament. This is to improve the scrutiny of
Bills and draw the wider public more effectively into the Parliamentary process.

Pre-legislative scrutiny allows for thorough consultation on the Bill, ensuring that both
Parliament and stakeholders have the opportunity to comment before the Bill is finalised
for introduction into Parliament. The Committee holding the inquiry into the draft Bill will
usually issue a call for written evidence before holding public evidence sessions. The
Minister responsible for the Bill is likely to be asked to give oral evidence during this evidence
gathering phase.

Following the oral evidence sessions the Committee will then issue its report.

It is usual for the Government to make a formal response to the Committee’s report — though
in some cases, for example where all the recommendations are accepted, the final Bill itself
may serve as a response. It is for the Government to decide whether or not to accept the
Committee’s recommendations for changes to the draft Bill.

Once the Bill is introduced — which is always subject to space being available in the legislative
programme — it is put to a series of debates and suggested amendments in the Commons
and the Lords. Subject to their agreement, the Bill ultimately goes for Royal Assent at which
point it becomes an Act. The timetable for the provisions in the Act coming into force is set
out in the Act itself — though the default is usually no earlier than two months after Royal
Assent. For more on the process see Parliament’'s web pages’.

We expect that the House of Commons’ Environment, Food and Rural Affairs Select
Committee will lead the scrutiny of the draft Water Bill.

1

http://www.parliament.uk/about/how/laws/passage-bill/
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You can also send your comments direct to:
waterwp@defra.gsi.gov.uk

or

Water Bill Team
Defra

Area 2C

Ergon House
Horseferry Road
London

SW1P 2AL

If you have comments specific to policy development in Wales you can also contact:

Water Policy Branch
Welsh Government
Cathays Park
Cardiff

CF10 3NQ

Scope of the draft Bill

10.

11.

12.

The Government's Water White Paper, Water for Life? and the accompanying Case for
Change® set out the challenges facing the water and sewerage sectors in the coming
decades. While £98 billion has been invested since privatisation to address pollution,
upgrade infrastructure and improve drinking water quality to some of the highest standards
in the world, the remaining challenges of pollution and over-abstraction mean that only
around a quarter of our water bodies are fully functioning ecosystems, water resources are
already under pressure and, unless we act, over time there is likely to be less water available
for people, businesses and the environment.

The Government is already undertaking work in many areas to meet these challenges —
some of which is outlined below. To meet the vision of a more efficient, innovative and
customer-focused water industry the Government announced its intention in the White Paper
to legislate for structural reforms to the water and sewerage market, to make complementary
changes to Ofwat’s powers to regulate the industry, and to reduce administrative burdens in
the management of water resources and the water environment.

In September 2011, the Welsh Government published its Programme for Government
including its policy priorities and key actions for the delivery of water and sewerage services
in Wales. The Welsh Government has been working actively with the water sector to take
forward these commitments, making significant progress since the Programme’s publication.
This builds on the wider commitments in relation to water in Wales set out in the Environment
Strategy for Wales®, the Sustainable Development Scheme — One Wales: One Planet®, the
Climate Change Strategy for Wales’, the Strategic Policy Position Statement on Water®
and the Written Statement on Water Policy in Wales made by John Griffiths, Minister for
Environment and Sustainable Development in December 2011°,

O©oO~NOOOThAWN

http://www.defra.gov.uk/environment/quality/water/legislation/whitepaper/
http://www.environment-agency.gov.uk/research/planning/33088.aspx
http://wales.gov.uk/about/programmeforgov/
http://wales.gov.uk/topics/environmentcountryside/epg/envstratforwales/
http://wales.gov.uk/topics/sustainabledevelopment/publications/onewalesoneplanet/
http://wales.gov.uk/topics/environmentcountryside/climatechange/publications/strategy/
http://wales.gov.uk/topics/environmentcountryside/epg/waterflooding/publications/statement2011/
http://wales.gov.uk/about/cabinet/cabinetstatements/2011/12decemberwaterpolicy/?lang=en&status=closed
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13. The Programme for Government included a commitment to develop a Water Strategy
for Wales. The Welsh Government will consult on proposals for the Strategy this winter
and explore the appropriate role of market reform and regulatory mechanisms in driving
improvement and innovation in the industry. The evidence gathered along with the outcome
of the scrutiny of this draft Bill will be used as a basis to decide what approach will be
suitable for Wales.

Reform of the water and sewerage industry

14. The waterindustry in England and Wales was fully privatised in 1989. Ten water and sewerage
companies were created from the publicly owned Regional Water Authorities. These were
floated on the stock market, joining the twenty nine, generally much smaller, private water
supply companies already in existence. Today, after some consolidation among the smaller
companies, there are ten water and sewerage companies and eleven water only companies.

15. The water sector is unlike other utility sectors as currently only businesses which use large
volumes of water have any choice over their supplier. Customers are almost always supplied
by their local monopoly company. This leaves little scope for most business customers to
choose the supplier and services that meet their needs. As a result, water companies’
customer service levels and efficiency are driven by targets set by Ofwat.

16. In an attempt to address this, the Water Act 2003 put in place a framework for a limited retail
market for water, enabling very large water users to switch suppliers and new players to
enter the market. The regime has not worked well. Ofwat regulates just seven water supply
licence (WSL) holders. Only one of these has a customer — the only customer to have
switched under the initial regime. Restricting the ability to switch to a water supply licensee
to very large water users has meant the competitive market is too small to develop. Barriers
in legislation make the market unattractive to new entrants and have frustrated customers
that want to switch suppliers. Additionally, through the ‘New Appointments’ (or ‘inset’) regime
which allows developers of greenfield sites to choose alternative suppliers to the local water
company, there are only six New Appointees. There are therefore thirteen ‘new entrants’,
and six of these are subsidiaries of the twenty one incumbent water companies.

17. Government has already taken the first steps to expand the size of the market to some
26,000 customers. In December the water use threshold at which customers in the areas
of undertakers based wholly or mainly in England' are entitled to switch suppliers was
reduced from fifty million litres a year to five million litres a year. However, further reform is
required for this to become a more effective market.

18. The Welsh Government has retained the threshold at fifty million litres a year for the areas of
water undertakers based wholly or mainly in Wales''. The Welsh Government is monitoring
the situation in England as result of the threshold reduction and is currently scoping options
for Wales.

19. The case for reform of the water industry in England to develop more competitive markets
was set out in the Water White Paper and its accompanying impact assessments. The White
Paper built on Martin Cave’s Independent Review of Competition and Innovation in Water
Markets'. Cave recommended that change should be evolutionary and introduced step
by step. The Water White Paper set out the Government’s plans for such an evolutionary
reform, building on the strengths of the current industry structure and regulatory regime.
This set out clear limits on the scope and pace of change.

10 This includes the area of Severn Trent Water which extends into mid-Wales.

11 These are currently the areas of Welsh Water and Dee Valley Water which extend into western England and
Albion Water — an inset appointee serving sites in Wales and England.

12 http://www.defra.gov.uk/publications/2011/12/06/cave-review/
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20.

21.

22.

23.

24.

The draft Bill now takes forward the legislative changes set outin Chapter 5 of the Water White
Paper under “Reforming the market for business customers” and “Protecting customers”
pp.68-77. These include:

« allowing all business and other non-household customers in England to switch their water
and sewerage suppliers;

* removing some of the existing regulatory requirements that act as a barrier to new
entrants wishing to enter the market;

+ allowing for Ofwat, other regulators and market participants to establish market codes to
help new competitive markets run more effectively;

« facilitating the development of a seamless retail market for water and sewerage services
by reducing burdens for operators that wish to supply services both in Scotland and in
England and to eligible water supply customers in Wales;

+ introducing a more flexible upstream pricing regime, and allowing increased opportunities
in the upstream supply sector;

« stimulating wholesale markets in water supply and sewerage services by extending
opportunities for new entrants to offer alternative supplies and services to customers
and to other new entrants;

» reforming the special merger regime to exclude more mergers from automatic referral
to the Competition Commission by introducing a two-tier referral system allowing some
water companies seeking to take over another water company to avoid a referral by
making undertakings in lieu; and

+ reforming the connection charges regime to help facilitate housing growth.

The Government believes that a combination of greater pressure on suppliers from customers
entitled to switch and new players will create a more vibrant and competitive market and
bring new ways of working to the water sector. For example, the upstream reforms in the
Bill will help increase interconnectivity and unlock new supplies of water, while reform to
the retail market should encourage greater provision of water efficiency advice to business
customers.

The impact assessments which accompanied the White Paper suggested our reforms
could deliver around £2 billion of benefits to the economy over thirty years. But in reforming
the water and sewerage sector it is important to strike a careful balance. There are many
advantages of the existing system which the Government wishes to retain alongside
securing the benefits from reform. The water sector has been successful since privatisation
at securing investment to improve water and sewerage infrastructure and deliver higher
environmental standards. The sector will need to continue to attract competitively priced
investment to enable it to build resilience, protect the environment and continue to serve
customers at a price they can afford.

The changes set out in the draft Bill will remove the existing legislative barriers to the effective
operation of retail and upstream competition in the water industry. However, facilitating the
development of a seamless retail market with Scotland for water and sewerage services will
require much work beyond the introduction of legislation.

Government wishes to set an ambitious but achievable goal for market opening, working in
partnership with regulators, customers and market participants. High-level analysis of the
inputs required suggests that a realistic target date is likely to be April 2017. However, we
will confirm this through the development with key players of a roadmap to market opening.
We will also review progress towards this date regularly.



25.

26.

Government recognises that the process for implementing these reforms must be an
inclusive one, designed to draw on the considerable experience and expertise of those
market participants who will ultimately be responsible for its success.

We will establish a High Level Group (HLG) tasked with driving the process forward. We have
invited the Scottish Government to join this group. We intend that membership will include
representatives of each Government, and regulators, market participants and customers
from England and Scotland. Much of the detailed work to develop the competitive market will
need to be taken forward by the industry on behalf of the industry. The HLG will therefore
establish a number of industry-led work-streams. The HLG will report directly to Ministers,
advising them on progress towards delivery of the commitments set out in the Water White
Paper.

Regulating the market

27.

28.

29.

30.

31.

32.

33.

The market for water and sewerage services will remain a regulated market. The approach
Ofwat takes to regulating the sector needs to reflect the Government’s objectives for
increasing competition. We also want to modernise Ofwat’s regulatory powers to reflect
broader Government ambitions around reducing red tape and taking a proportionate,
risk-based approach to regulation.

A new strategic policy statement to Ofwat, to be published later this year, will set out the
outcomes the Government wishes to see from economic regulation. This will include
reinforcing the strong steerin the White Paper on the Government’s objectives on competition,
and how these should be balanced against the priorities of maintaining a stable regulatory
environment, attractive to investors.

The new approach to retail competition will require Ofwat to introduce safeguards and
monitor market activity closely. Ofwat already has some of the tools in place. For example, the
regulator will need to use its licence and competition powers smartly, to prevent incumbent
companies from discriminating against new entrants either through the prices they charge
for wholesale water supply and access to their water supply and sewerage systems, or by
other non-price related forms of anti-competitive behaviour. Market codes will be introduced
to help regulate the industry and provide a level playing field for new entrants.

Ofwat’s information gathering powers will be strengthened. The regulator will also be allowed
to impose financial penalties for certain water company infringements up to five years after
the infringement occurred, as opposed to one year as is currently the case. This will allow
Ofwat to investigate potential breaches discovered in the course of gathering performance
information and remove the incentive for water companies to delay reporting infringements.

The Government intends that customers will be protected through a new statutory code
on mis-selling while developers will benefit from more transparent rules on charging for
connections to the water supply and sewerage system.

The draft Bill also sets out changes to the way Ofwat oversees charging in the sector.
Reflecting the Government’s regulatory reform agenda, Ofwat will be able to take a lighter-
touch, risk-based approach to approval of charging schemes. This will enable them to protect
customers more efficiently by focusing resources on riskier charging proposals rather than
being required to approve every element of every company’s charges scheme each year.

The Welsh Government is supportive of Ofwat’s newly proposed risk-based approach
to regulation and both governments are working closely with the regulator to ensure any
difference in policy is reflected in the regulatory framework.

10



34.

35.

The Welsh Governmentis committed to ensuring that Welsh customers are not disadvantaged
by two different regulatory frameworks and is currently considering the appropriate role of
market reform and regulatory mechanisms for Wales.

The Water Strategy for Wales will set the policy direction for Wales and where appropriate
the Welsh Government will consult on aspirations for the economic regulation of the water
industry in Wales.

Water Resources Management

36.

37.

The Ofwat Review' and an independent review of the Water Resources Management
Planning process™ both recommended that the UK and Welsh Governments and the
regulators should improve co-ordination between the separate planning processes in the
water sector and minimise burdens on companies. A more streamlined process would
enable companies to develop integrated plans and improve outcomes for customers and
the environment. Ofwat, the Environment Agency and the Drinking Water Inspectorate
have agreed to strengthen their working relationships to provide clear signals to the
companies on delivering outcomes. Both governments have worked closely with them, in
particular to produce revised Water Resources Planning Guidelines that take account of
the recommendations from the reviews. As part of the move toward better alignment of the
various planning processes, the Bill will change the statutory timeframe for Drought Plans to
a five yearly maximum cycle, as for Water Resources Management Plans. This will give us
greater scope to enable the alignment of the water resources planning cycle with Ofwat’s
quingquennial price reviews. To this end the Bill includes an enabling power which will allow
the current planning period of five years for Water Resources Management Plans, as well as
the new period for Drought Plans, to be amended to align with other water planning cycles.

The Bill also repeals an outdated obligation on the Environment Agency to keep separate
records of maps showing its resource mains and waterworks.

Environmental Permitting

38.

39.

40.

The independent Penfold Review' into non-planning consents made several recommen-
dations to Government on ways of reducing burdens on developers, in particular by
improving the interaction between the planning and non-planning consent systems. The
Review commended the Environmental Permitting Regulations (EPRs) as the basis for
environmental regulation. The EPRs have over the past five years consolidated a wide range
of related, but previously separate, Environment Agency and local authority consenting
regimes, covering for example large industrial installations, waste operations, mobile plant,
radioactive substances activities, water discharge and groundwater activities. Rather than
operators having to apply to regulators for a range of different consents, the regime allows
operators to apply for one permit covering all these activities.

The number and extent of current consenting requirements can still be complex for both
industry and regulators. In November the Government announced its intention to expand
upon the Environmental Permitting programme and add more consents into it.

The Bill would enable the extension of the scope of the environmental permitting regime
(which cover England and Wales) from prevention of pollution to include water abstraction
and impounding licences, flood defence consents and fish pass approvals.

13 http://www.defra.gov.uk/publications/2011/07/06/pb13587-ofwat-review-2011/
14 http://www.defra.gov.uk/publications/files/pb13653-water-resources-review.pdf
15 http://www.bis.gov.uk/penfold
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The Wider Policy Agenda
Highlights since the Water White Paper

41.

42.

43.

44.

45.

46.

47.

The Water White Paper, Water for Life, set out a range of commitments to help make the
transition to a resilient and sustainable water sector. Publication of this draft Bill marks
delivery of one key commitment; and we can also report good progress in other areas,
many of which do not require legislation. The Government’s approach is only to introduce
legislation where it is needed, and to look first at alternative ways of delivering our goals.
Where changes to statute are required we will introduce legislative proposals, but we
recognise that alternative approaches can often be quicker to deliver results, more flexible,
and able to drive innovation and behaviour change more effectively than regulation.

The White Paper recognised the need to tackle the unsustainable abstraction we have
today, and to reform the abstraction regime which has been in place since the 1960s to
make sure it is fit for the challenges of the future. We want to put in place a smarter, more
flexible abstraction regime which will enable abstractors to respond to variations in water
availability as the climate changes, providing clear signals on the need to plan and invest
for the future. This is a significant programme of reform, which may involve changing over
30,000 abstraction licences, and which creates risks and uncertainty for abstractors. The
Welsh Government will take the opportunity in its forthcoming Water Strategy consultation to
consider some of the changes needed to abstraction licensing, to ensure it is fit for purpose
and affords the Environment Agency the necessary flexibility to manage water abstraction
appropriately.

We have therefore put in place new arrangements to work closely with abstractors to ensure
that we have a strong evidence base to underpin design of a new regime and understand
the impact that the transition would have on their businesses.

The UK Government will formally consult on detailed proposals for abstraction reform by
the end of next year and we plan to legislate to deliver change in the next Parliament.
Implementation will then be phased to minimise disruption to abstractors and allow the
reforms to be tailored to the circumstances of different catchments.

A reformed abstraction regime will enable us to manage our available water resources more
effectively with benefits for abstractors and for the environment, particularly at times when
water is scarce; it is not the route for tackling the unsustainable abstraction we face today.

We are committed to using, and improving, the tools at our disposal now to reduce
environmentally damaging abstraction and prepare for transition to a new regime. Since the
White Paper was published, we have made good progress, working with the Environment
Agency and Ofwat on including water company solutions to unsustainable abstraction in
the next price review. We have consulted on using the power in the Water Act 2003 to
remove or vary licences causing serious damage to the environment without compensation.
Ofwat has also confirmed in Future price limits — statement of principles'® its proposal to
disincentivise damaging abstraction through the Abstraction Incentive Mechanism (or AIM).
The Environment Agency continues its Restoring Sustainable Abstraction programme which
has so far reviewed thousands of licences, publishing a progress report earlier this year'.

Last year, the Government launched its new catchment-based approach to improving water
quality. We launched 25 pilots that will run until the end of this year, ten are ‘hosted’ by the
Environment Agency and fifteen by external stakeholders, with the aim of identifying and
engaging key stakeholders, sharing evidence of local pressures and planning action to tackle
them. We are supporting a further 41 other organisations that have expressed an interest

16 http://www.ofwat.gov.uk/future/monopolies/fpl/pap_pos201205fplprincip.pdf
17 http://www.environment-agency.gov.uk/business/topics/water/32026.aspx
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48.

49.

in playing a hosting role in other catchments. In March, we launched the ‘Love Your River’
campaign, with the aim of building the connection in people’s minds between water use in
the home, what ends up in our drains and sewers and the effects on our local environment.
We are continuing to improve our understanding of what motivates individuals to adopt
water efficient behaviours and the barriers to them doing so. This work will be completed
this year. We are also taking practical steps such as establishing the ‘Water Using Products
Working Group’ to boost sales of water efficient baths, sinks, showers and toilets through
better labelling and advice to customers. Our impacts are not just reduced by using less
water. This has been vital during the recent drought, but the floods which followed have also
shown the importance of embedding sustainable drainage systems in new developments
to help reduce pressure on our sewer system and alleviate flood risk. Shortly after the
White Paper’s publication we consulted on detailed proposals to implement the sustainable
drainage system provisions from the Flood and Water Management Act 2010.

Water must remain affordable for all. To help households most at risk of water affordability
problems we have recently issued guidance to Ofwat and water companies on the
introduction of company social tariffs. This means every water company is now able to
choose to use cross-subsidies in its charges schemes to reduce the bills of its most hard-
pressed customers, using this mechanism to reinforce the package of help companies
already offer to those struggling to pay their bills. We have also consulted on options to
reduce the bad debt which currently adds £15 to the bills of households who pay. In addition,
we have passed legislation to tackle other pressures on household water bills. The Water
Industry (Financial Assistance) Act 2012 enables us to fulfil our commitment to reduce the
historically high bills of household customers of South West Water so that they can receive
a £50 reduction in their bill from April 2013. It also included a power to facilitate and reduce
the costs of financing the Thames Tunnel and reduce the impact on bills.

The Water White Paper outlined the importance of the water resources planning regime in
preparing for the future, and committed to translating policy priorities into a clear direction
for companies. We recently published the water resources planning guideline™ to help
companies prepare their twenty five year forward look plans within the broader context of
supply challenges through to 2050. These will be followed later this year with a new strategic
policy statement to Ofwat on the outcomes Government is seeking from economic regulation
in the water sector.

Policy in Wales

50.

51.

John Giriffiths, Welsh Government Minister for Environment and Sustainable Development
issued a Written Statement in December'® which set out water policy priorities in Wales. The
Statement highlighted the Welsh Government’'s commitment to develop a Water Strategy
for Wales which will set out clear actions to deliver and manage water policy in Wales. This
document will also identify where primary legislation will be required to deliver these policies.
The Welsh Government intends to publish the Strategy for consultation this winter.

The consultation will explore a range of options to ensure that there is enough water available
in the future for public supply and to maintain the environmentin Wales. In addition, it will include
a broader affordability framework for Wales which will go wider than social tariffs and will
include actions to tackle bad debt and ensure effective referrals to benefits entitlement, finance
and debt advice for water customers that are experiencing problems with their bills. If primary
legislation is required, the Welsh Government will look at appropriate legislative mechanisms for
delivering this.

18 http://www.environment-agency.gov.uk/business/sectors/39687.aspx
19 http://new.wales.gov.uk/about/cabinet/cabinetstatements/2011/12decemberwaterpolicy/
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52.

53.

It is important to note that in May 2012, John Griffiths announced that a single body will be
created to bring together the Forestry Commission Wales, Countryside Council for Wales
and the Environment Agency Wales.

This new organisation will begin operating in April 2013. The new body will have a key role in
protecting naturalresources, workingwith businessesin Wales. Itwillalso provide environmental
advice and input to the planning processes and the development of new legislation, helping
to design new regulatory arrangements which simplify regulatory processes and encourage
investment whilst maintaining the environmental well-being of Wales. References to the
Environment Agency in the draft Bill may therefore be changed in the Bill that is introduced
into Parliament.

Taking the draft Bill forward

54.

We will continue to refine our legislative proposals during the period of pre-legislative scrutiny.
It is likely that a number of aspects of the draft Bill will change before the Bill is introduced
into Parliament; there are also other measures which may be included in the final Bill which
are not included at this stage:

+ The Welsh Ministers will take decisions on their future policy in regards the appropriate
role of market reform and regulatory mechanisms in the Welsh Government’s forthcoming
consultation on its Water Strategy for Wales later this year.

* In developing the draft Bill, the Welsh Government has requested the transfer of further
executive functions to the Welsh Ministers and assurance that the current executive
functions of the Welsh Ministers and how they are exercised are protected in this draft
Water Bill. The UK Government has worked closely with the Welsh Government to try
and agree the application of the provisions, however, further work is needed so as to
reflect the policy of both administrations. The UK Government will continue to engage
with the Welsh Government as the draft Bill is taken forward.

+ Some references to the Environment Agency in the draft Bill will need to be changed in
the final Bill that is introduced into Parliament to reflect the new Natural Resources Body
for Wales.

» If requested by the Scottish Government, provisions in the final Bill to change Scots Law
in order to facilitate a seamless cross-border retail market for water and sewerage.

* The Government is also in discussion with the Scottish Government about the extension
of the environmental permitting regime to the River Esk in Scotland in relation to fish
passes. Currently, the Esk is largely regulated under the English regime (while the River
Tweed is largely regulated by the Scots regime).

* In the Water White Paper, the Government promised to consider the case for elevating
Ofwat’s current duty to promote sustainable development to primary status. The Welsh
Government stated in its response to the Ofwat Review that this should be done. A
final decision will be taken by the UK and Welsh Governments in advance of the Bill's
introduction.

+ The Public Bodies Act contained a power to allow Drinking Water Inspectors to recover
the costs of regulatory work from the water industry. The ability to amend these powers
only lasts until 2017. A permanent solution may need to be sought through further primary
legislation in the final Water Bill.

« Government may seek to grant a power for the Drinking Water Inspectorate to enable it
to increase the transparency of charges for inspections on private water supplies.
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Ofwat is required to handle, or consider handling, cases referred to it under a wide range
of provisions of the Water Industry Act 1991 from large and complex Competition Act
cases down to individual customer disputes. The Ofwat review recommended that the UK
and Welsh Governments should favourably consider the request from Ofwat for discretion
to choose the casework it takes on — once Ofwat and the Consumer Council for Water
could ensure that all customer complaints could still be appropriately addressed. We will
consider whether to include proposals on this in the Bill for introduction.

The Government will consider the need to introduce a new statutory basis for the new
Strategic Policy Statement to Ofwat.

Finally, the UK and Welsh Governments may also need to consider legislation to help
manage the financial risk of flooding.
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SECTION 2 —- THE PROPOSALS AND THEIR INTENDED EFFECTS

55.

The explanatory notes in Section 5 of this document set out in detail the legislative effects of
individual clauses. This section sets out the policy intentions behind the different parts of the
draft Bill.

Water supply and sewerage licensing — Clauses 1-6 and Schedules 1-5

Current water supply market

56.

57.

58.

The Water Act 2003 put in place a framework for a limited retail market for water, enabling
very large water users to switch suppliers and new entrants to join the market. This regime is
not working. Restricting the ability to switch to very large water users has left the competitive
market too small to develop. Although around 2200 businesses were eligible to change
supplier under the 2003 regime, only one business has.

To address this, as a first step, in December, the Government increased the size of the
water supply licensing market by lowering the annual water consumption threshold at which
customers in the areas of water undertakers based wholly or mainly in England can switch
suppliers from 50 million litres to 5 million litres. This has brought around a further 24,000
eligible customers into the market. The Bill will abolish the threshold in England so that any
business customer or public sector-body can choose its suppliers. The Bill will also create a
sewerage licensing regime in England parallel to the water supply licensing regime. This will
further incentivise customers to consider switching their suppliers as they will be able to tender
for water and sewerage services at the same time and choose single or multiple suppliers.

The Welsh Government’s current policy is for the licensed water supply threshold to be
retained at 50 million litres a year for water companies that are wholly or mainly in Wales.
The Welsh Government is monitoring the situation in England as result of the threshold
reduction and is currently scoping options for Wales.

Unbundling the combined Water Supply Licence

59.

60.

61.

Under the current licensing regime the only licence choice available to a new entrant that
wants to provide upstream water supply services is a combined Water Supply Licence. This
requires licensees to provide customers with both retail and upstream services. “Upstream”
services in this context means supplying raw or treated water to customers by introducing
water into the incumbent water company’s supply system. “Retail” services includes some
or all customer facing services, for example billing, meter reading and call centre services.

This Bill will unbundle the combined licence allowing the granting of a single water supply
licence which may contain a number of separate authorisations which specify the services
that the holder is entitled to provide. A new entrant wishing to provide upstream water supply
services, such as inputting its own water resources into a water company’s system will no
longer be obliged to also provide retail services to customers. The change will enable all
new entrants to provide services to each other and specialise in the services they wish to
provide to customers.

Those new entrants with their own water resources will be able to concentrate their efforts on
wholesale activities under a “wholesale authorisation” (that is the inputting of water into an
undertaker’s water supply system) and leave the provision of retail services to others better
placed to provide them. To maximise the opportunities to provide efficient and innovative
wholesale water supply, the Bill will extend new entrants’ access rights to water companies’
treatment and storage systems as well as their mains and pipes. This will allow alternative
suppliers, such as landowners or farmers with spare water, to input water into any part of the
network (for example directly into a reservoir).
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62.

63.

64.

65.

The Bill will also introduce a “network infrastructure authorisation” to enable new entrants
to own and operate their own infrastructure (mains, pipes, storage and treatment) which is
connected to an incumbent?® water company’s network and used to supply water in order to
bypass parts of that network, before reintroducing the water for a later retail supply.

The Bill will introduce a new “retail infrastructure authorisation” which will enable the holder to
provide the so called “lastmile” infrastructure which will connecteligible premisestoundertakers’
water supply systems (for example the licensee will own and manage the mains, pipes, meters
etc. the undertaker would otherwise have provided for a new development). This will initially
enable new entrants to provide such infrastructure to supply commercial and industrial sites in
line with the other new authorisations, but the draft Bill includes a power for Ministers to enable
those holding a retail infrastructure authorisation to own and operate retail infrastructure for
household premises in order to completely replace the inset regime for unserved areas and
large users.

The advantage of this for new entrants would be in their ability to offer services to developers
under a national licence rather than having to extend their area of appointment on a site by
site basis. The holder of a retail infrastructure authorisation would not be required to provide
the retail services itself unless it wants to — instead it could make arrangements with another
licensee or the local water company.

The Bill will retain an equivalent of the retail-only licence (the retail authorisation) currently
provided for under the water supply licensing regime. As before, this will entitle the holder to
provide customer facing services to eligible premises, which will include its own premises,
those of its associates and customers and those of other licensees that do not want to provide
retail services.

Sewerage licence authorisations

66.

67.

Sewerage licences will largely mirror water supply licences. Single or multiple authorisations
may be granted under the sewerage licence. Again these will include a “retail authorisation”, a
“retail infrastructure authorisation”, a “wholesale authorisation” and a “network infrastructure
authorisation” to enable new entrants to provide a range of services to eligible premises in
competition with incumbent sewerage undertakers.

In addition, a “disposal authorisation” like a “wholesale authorisation” will authorise a licensee
toremove matterfromthe sewerage system of a sewerage undertaker. The treated or untreated
matter may then be treated, disposed of, or otherwise used by the licence holder. However,
the disposal authorisation is not linked to the provision of services to premises. This helps
create a market for alternative sources of water (for instance the supply of recycled water for
industrial or commercial use) and sewage sludge (for example for energy production, fertiliser
manufacturing etc.).

Self-supply

68.

Allowing licensees to provide services to their own premises or those of their associates using
an undertaker’s system will mean that suitable customers can become their own supplier
and buy water and sewerage services direct at wholesale prices and reduce the need to
use a licensee as a middleman. A customer may also input its own water resources into an
undertaker’s supply system in order to supply its own premises or those of its associates.
A customer may also apply for a sewerage licence to treat and dispose of wastewater from
those premises.

20 For the purposes of this document an “incumbent” is a water and/or sewerage undertaker that holds the de

facto monopoly to provide services to premises in its area of appointment. It does not include inset appointees
even though these too become the undertaker for the area to which they are appointed.
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Application process

69.

70.

71.

72.

While sewerage licenses will be separate to water supply licences, we envisage that applicants
for authorisations under both licences will be able to make a single combined application for
both licences.

The roles of the Environment Agency and the Drinking Water Inspectorate (DWI) will be
strengthened to manage this new regime. The legislation will require Ofwat to consult the
DWI before it grants a water supply licence with an upstream authorisation and when it is
preparing codes to regulate arrangements between water undertakers and licensees. The
Environment Agency has a similar role in relation to upstream sewerage licensees and
market arrangements.

Water and sewerage undertakers that wish to enter the competitive market will have to set
up a legally separate limited company and apply for a licence on the same basis as new
entrants. However, if a water-only undertaker wishes to provide sewerage services it will be
able to apply for a sewerage licence without having to set up a separate limited company
(and a sewerage only undertaker would likewise be able to apply for a water supply licence).

The Bill will remove the need for retail licensees that are not associated with incumbent
water companies to set up a separate ring-fenced limited company to qualify for a licence.

Accessing the market

73.

74.

75.

76.

Licensed water suppliers are currently required to enter the water supply market by
agreement with existing undertakers in the areas in which they wish to operate (i.e. negotiated
access). Negotiating access involves a lot of time, effort and cost for both new entrants and
undertakers. A retailer wishing to operate in different water companies’ supply areas must
negotiate separately with each of them, with no guarantee that one successful negotiation
will mean that other negotiations run smoothly.

This Bill will introduce more straightforward regulated access through the use of ‘market
codes’ — an approach similar to that adopted in the energy sector and in the Scottish water
market. Market codes will be developed by Ofwat in consultation with incumbent water
companies, licensees, other regulators and the Consumer Council for Water.

The costs principle?! is the basis on which wholesale prices in the water supply licensing
regime must currently be calculated. It has been widely criticised as giving little incentive
to incumbent water companies to become more efficient. The Bill will therefore remove the
costs principle from legislation. We will instead introduce a flexible wholesale access pricing
regime that will allow efficient and fairer entry by new entrants.

Existing water companies will also benefit from the removal of the barriers to new entrants
to the water supply market. They will have an increased flexibility to expand, widen and
diversify their services, compete on a level playing field in other water companies’ supply
areas and offer bespoke services to customers. We have also included a provision in the
Enterprise and Regulatory Reform Bill, currently before Parliament, to repeal the “in-area
trading ban”?? which prevents a subsidiary of the incumbent water companies from trading
in the area of its parent company. Removal of the ban will allow these licensees to compete
on an equal footing with unassociated licensees for multi-site water supply contracts across
England and Wales.

21 Section 66E of the Water Industry Act 1991
22 Section 2(3)(d)(iii) of the Water Industry Act 1991 and the associated standard licence conditions.
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Household customers and competition

77.

78.

79.

While this reform package focuses on competition in the business market in England,
domestic customers may benefit as well. The Government believes that water companies
will become more customer focused and develop new skills to compete in the new retail
market. Offering a range of tariffs and service packages should become part of their core
business.

The UK and Welsh Governments do not believe that there is a case in the foreseeable future
for opening up the household market to competition. Household customers are unlikely to
see the discounts from switching their water supplier that they might get from switching their
energy or telecom supplier. This is because water is relatively cheap and the retail margin
for household customers is small.

We want to avoid the potential for household customers to cross-subsidise attempts to attract
business customers. While the costs principle currently plays a part in protecting household
customers from this, its removal will not result in a breakdown of cross-subsidies and lead
to higher prices for households as is sometimes alleged. Ofwat’s charging rules (issued with
regard to Ministerial guidance) will ensure that non-household customers continue to make an
adequate contribution to the full costs of the undertaker’s business, including its wider duties.

Application to Wales

80.

The Welsh Government has agreed in principle that the costs principle should be removed
and the Welsh market would be regulated through market codes and charging rules. The Bill
will enable the Welsh Government to adopt the other reforms in the future, should it choose to
do so, but for the moment it preserves the effect of the rest of the existing statutory provisions
of the water supply licensing regime (for example, only customers that use fifty million litres
of water a year may switch their supplier and an equivalent of the combined licence will
remain).

Introducing a joint retail market with Scotland — Clause 7

81.

82.

83.

84.

In Scotland a market in retail services for business and public sector customers has existed
since 2008. Thisregime has seen over 60 per cent of the marketrenegotiating the terms of their
water supplies.

The Water White Paper set out the Government’s commitment to establish a new cross-
border market for retail water and sewerage services with Scotland. The Government wants
to see the market develop so that water suppliers on both sides of the border can work with
their business and public sector customers to manage their water and sewerage services in
the same way that they manage other utilities, increasing choice, providing tailored services,
increasing efficiency; and cutting costs.

As acknowledged above, ensuring that customers are able to reap the full benefits of these
changes, will require a significant joint effort from the Governments, regulators and market
participants in both England and Scotland. We have invited the Scottish Government, Water
Industry Commission for Scotland (WICS), and participants in the Scottish retail market to
be represented on the High Level Group for market reform.

The UK Government is working with the Scottish Government with the aim that water supply
licensees and sewerage licensees will be able to seamlessly compete for customers across
England and Scotland (and eligible water supply customers in Wales), and that customers
will be able to contract with a single supplier for operations across most of the country.
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85.

86.

We are investigating the possibility of applicants being able to choose which of the two
independent economic regulators: Ofwat and the WICS to apply to for licences to offer
retail water and sewerage services across England and Scotland (and where able, Wales).
It would be beneficial if a fast track licensing procedure could be put in place with separate
licences for the two regulators’ jurisdictions being issued simultaneously following a single
application to either regulator. It would also be beneficial if both regulators have a power to
share information between them for enforcement purposes.

Achieving this would require, as well as the provisions currently in the Bill, equivalent changes
in Scots Law. We are discussing with the Scottish Government whether and how this might
be delivered.

Bulk Supplies and Main Connections — Clauses 8-9

87.

88.

89.

90.

91.

92.

A bulk supply arrangement is an agreement for a water undertaker to sell a wholesale
supply of water to another undertaker. The Government wants to increase interconnection in
the water supply system in England so that water resources can be used more flexibly and
efficiently.

Enabling Ofwat to introduce a market code and charging rules to govern bulk supply
arrangements between water undertakers (including insets) will compliment the regulator’s
other initiatives to help facilitate trades by introducing regulatory incentives to help make
water trading more attractive and to develop a model contract for bulk supplies.

It will increase transparency and streamline negotiations around bulk supply and sewerage
service arrangements for new building developments. This will be of particular value to
developers of greenfield sites.

To support this, the Bill provides for Ofwat to publish rules about the charges entailed in
these agreements following any guidance produced jointly by the Secretary of State and the
Welsh Ministers.

In making an agreement companies must under this Bill follow any code issued by Ofwat.
Ofwat will retain its current powers to intervene where the companies cannot reach an
agreement and impose terms and conditions on them.

Main connection arrangements are arrangements for the provision of wholesale sewerage
services to other undertakers (including inset appointments). The changes to the main
connections provisions broadly mirror the changes to the bulk supply provisions. However,
the consultees for codes for the bulk supply of water would also include the Drinking Water
Inspectorate.

Changes to the inset regime — Clauses 10-11

93.

Non-household customers in England with premises that use 50 million litres of water or
more a year can replace their local water and sewerage company with an alternative supplier
under the “inset” regime or “new appointments and variations” regime. These appointees
under the “large user” criterion® can purchase a bulk supply or use their own resources.
The inset regime also allows developers of greenfield sites to choose an alternative supplier
to lay down water and sewerage infrastructure and to stay on as the local water company.
These new entrant suppliers are appointed under the “unserved” criterion?* and often provide
the development with energy and telecoms infrastructure too.

23 Section 7(4)(bb) of the Water Industry Act 1991
24 Section 7(4)(b) of the Water Industry Act 1991
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94.

95.

The Government believes that the interests of customers will be best served by the eventual
replacement of the inset regime with an adapted licensing regime. The draft Bill contains
a power for the Secretary of State to stop new inset appointments under the large user or
unserved criteria for non-household premises, which we intend to commence after all the
licensing reforms are in place. A licensee with a retail authorisation will be able to provide
the same services to a wider range of premises without having to go through a burdensome
appointment process on a site by site basis. However, the Government will only be able
to remove access to the inset regime from appointees/undertakers that enter the market
after commencement of the provisions. Incumbent water companies and inset appointees
in place before commencement will be able to continue to serve existing customers and
expand their business under the inset regime.

Meanwhile, the Government proposes that the Drinking Water Inspectorate and the
Environment Agency should be added to those bodies to be notified when Ofwat is
considering the suitability of appointing a company to be an inset appointee, in order that
they can submit to Ofwat their views on the suitability of the applicant.

Changes to the special merger regime — Clauses 12-13

96.

97.

98.

99.

To increase flexibility for water companies to expand, the Bill will reform the special merger
regime. In most sectors, companies are generally free to merge and acquire one another
unless serious competition concerns arise. This can be a strong driver for improving the
efficiency of companies, leading to improved service and lower costs that can be passed on
to customers. The water sector is one of the few sectors that has a special merger regime,
under which a merger proposal must be referred to the Competition Commission if the
turnover of the acquired or acquiring water company meets or exceeds a threshold of £10
million per annum. This regime dis-incentivises mergers and reduces the scope for water
companies to be taken over by more efficient competitors or gain from efficiencies of scale.

The Bill would introduce a two-tier referral system, allowing water companies seeking to
take over another water company to make undertakings to the OFT to compensate for the
loss of a comparator (such as continuing with separate reporting or separate price limits,
or divesting parts of the business etc.) in lieu of an expensive referral to the Competition
Commission. The OFT, in consultation with Ofwat, will instead of making an automatic
referral, consider whether a merger is likely to result in the significant loss of one or more
comparators (that is — will the loss of an independent water company impact on Ofwat’s
ability to make meaningful comparisons between water companies?). Ofwat will also be
required to publish a statement of methods which will set out how it values comparators.
This statement will help acquiring water companies to decide whether they would be in a
position to offer undertakings to the OFT to compensate for the loss of a comparator before
making a decision to pursue a merger.

The Water White Paper included a commitment to consult further with water companies and
others to inform a decision on a higher £70 million threshold to exclude more mergers from
automatic referral to the Competition Commission. Any resulting change to the threshold will
be made through secondary legislation under existing powers. A new provision in the Water
Industry Act 1991 will oblige the OFT to keep the threshold under review and provide advice
to the Secretary of State accordingly.

The Enterprise and Regulatory Reform (ERR) Bill includes provisions to reform the wider
merger regime under the Enterprise Act 2002. These include imposing time limits on when
decisions should be made. The ERR Bill also includes provisions to merge the OFT and
Competition Commission into a single Competition & Markets Authority. Both these bodies
have roles under the special merger regime in water as well the wider merger regime. For
the purposes of pre-legislative scrutiny we have retained the names of the existing bodies
in the draft Bill and have not included the wider merger reforms taken forward in the ERR
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100.

Bill. Subject to the passing of the ERR Bill, the Government is minded to adopt the reforms
to the wider regime in water legislation. This can be done through existing powers to adopt
changes under the Enterprise Act 2002 or through the Water Bill depending on timing of
Royal Assent of the ERR Bill and introduction of the Water Bill respectively.

The Welsh Government has stated that any changes to the special merger regime should
ensure the best outcome for water customers in Wales. In addition the special merger
proposal should not affect the powers of the Welsh Ministers.

Charges Schemes — Clause 14

101.

102.

103.

104.

Under the Water Industry Act 1991 water and sewerage companies cannot charge customers
unless their charges schemes have been approved by Ofwat in advance. This is generally
seen to be an overly burdensome and regulatory approach requiring significant concentration
of resources each year.

The Bill would repeal this duty and replace it with a duty for Ofwat to produce rules which
companies would be obliged to follow in setting their charges schemes. These rules would
need to be written with regard to any guidance produced jointly by the Secretary of State
and the Welsh Ministers.

Ofwat would be granted a power of direction for when it thinks a company is not acting in
accordance with the rules. The direction might, for example, direct that schemes be replaced
the following charging year or, if absolutely necessary, in year, or to take such other action as
is appropriate — for example for the undertaker to conduct better research into its customer
base.

The Consumer Council for Water will be a statutory consultee in producing both the rules and
the guidance.

Connection charges — Clauses 15-17

105.

106.

107.

108.

Development is central to the Government’'s agenda for stimulating economic growth.
Ensuring access to infrastructure to provide sustainable water and sewerage services is
essential for developments to proceed. The Ofwat and Cave reviews identified problems
with how developers are charged for connecting to water and sewerage infrastructure. The
Bill would allow for the creation of a new transparent and flexible charging scheme.

Currently, where there is a duty on a water company to provide a connection, there is a
corresponding right to charge for that connection and, sometimes, for additional works
necessary to reinforce the existing supply or sewerage network. The Water Industry Act 1991
sets out detailed methodologies for how some of the charges should be worked out. The
current charging provisions lack transparency, do not properly reflect the costs involved and
as the detailed methodologies for calculating the charges are set within primary legislation,
lack opportunity for change.

This legislation has been interpreted in different ways and companies do not charge on a
consistent basis. This has led to disputes, generally between consumers/developers and
undertakers, which have been referred to Ofwat to resolve. Considerable administrative
burdens arise for developers, water companies and Ofwat in the preparation and assessment
of casework associated with the determination of these disputed cases.

The Bill will reform the regime for “Connection Charges” by amending the legislation to
allow for charging rules to be produced by Ofwat. Water and sewerage companies would be
obliged to comply with Ofwat’s rules in setting their charges. These rules would need to be
written with regard to any guidance produced jointly by the Secretary of State and the Welsh
Ministers.
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109.

The UK and Welsh Governments are working with Ofwat, water companies and developers
to establish what the new charging regime should look like.

Changes to Ofwat’s regulation of the industry — Clauses 18-23
The role of Ofwat

110.

111.

112.

Ofwat (or The Water Services Regulation Authority) is the economic regulator of the water
and sewerage industry in England and Wales. Its role is to make sure that the water
companies provide household and business customers with a good quality service and value
for money. It does this by monitoring performance and setting efficiency targets to ensure
delivery of the best outcome for customers and the environment.

In 2010-11 David Gray led a review of Ofwat to assess whether the existing arrangements for
economic regulation and consumer representation in the water sector were fit for purpose.
The Review found that Ofwat needed to reduce the burden of regulation and compliance on
water companies to allow them more flexibility and encourage them to be more innovative in
their approach. It also made a number of recommendations for legislation which are being
followed up with this Bill.

To ensure the effectiveness of the reforms being made to the Water Supply Licensing regime
it is necessary to ensure that Ofwat has the regulatory tools to deliver the reformed water
supply licensing regime and to ensure that the expanded water market and the sewerage
market work well for consumers.

Powers to impose financial penalties

113.

The water industry regulatory framework is currently built around five-yearly reviews of price
controls. The information submitted at these price reviews is forward-looking, and determines
the prices companies can charge for the following five years. To impose a financial penalty
Ofwat must currently issue a formal notice regarding a penalty for certain contraventions by
water companies of their statutory duties, appointment conditions and licence conditions, and
any failures to achieve standards of performance within twelve months of the contravention
or failure to achieve a standard occurring. We want to ensure that Ofwat can provide the
appropriate incentives to discourage any breach which materially affects price limits, and
therefore wish to extend the time limit from twelve months to five years. Ofwat would then be
able to capture the full extent and scope of any contravention in any penalty that it imposes.
This will place an added incentive on companies to comply with their obligations as well as
offering greater protection for consumers.

Introducing a code of practice on mis-selling

114.

115.

116.

We must ensure that the expansion of competitive markets does not create problems for
non-household customers that decide to switch suppliers. Ofwat’s proposals to set default
tariffs for charges to non-household customers will help with this. The risk of mis-selling
seems likely to be higher in the early stages of a newly competitive market and for certain
customer groups (such as micro businesses).

The Bill will give Ofwat a power to apply to the Secretary of State to make statutory provision,
for example by a statutory code of practice, to prevent mis-selling applicable to incumbent
water undertakers and to water supply and sewerage licensees.

We intend that a code would require those operating in the non-household retail market to
publish information to inform customers’ choices about switching suppliers. The code is
likely to address marketing activities such as doorstep selling, telesales, cold calling, and
all forms of publicity and advertising. All parties operating in the water or sewerage retail
market would be required to have regard to the code when dealing with customers. This
would include agents, brokers, subcontractors or any other intermediaries.
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Customer Service Standards — extending the power to make regulations

117. The Water Industry Act 1991 currently provides a mechanism for introducing minimum service
standards and payments for service failures for household and non-household customers.
Under these provisions, which are more commonly known as ‘guaranteed service standards’
(or ‘GSS’), Ofwat makes recommendations to Ministers for standards and payments which
are then laid down in regulations.

118. This power did not originally extend to licensed water suppliers because it was envisaged
that individual contractual arrangements between customers meeting the fifty million litre
threshold requirement and licensed water suppliers would include terms on service failures
and other service standards. However, this may not necessarily be the case once the
threshold is removed (see above). Eligible customers are potentially going to be worse off
if they are not offered the same minimum standards, and licensees will have a competitive
advantage if they are not required to match those standards that incumbents are supposed
to meet.

119. This Bill will create the power to make appropriate regulations applicable to all licensees
operating in the retail market.

Extending Ofwat’s enforcement powers

120. The Bill will grant Ofwat and Ministers a power to gather information from water companies
about compliance with the guaranteed standards of service mentioned above.

121. However, the ERR Billincludes provisions placing an explicit duty on Ofwat to consider whether
a more appropriate way of proceeding would be under the Competition Act 1998 before using
its powers under the Water Industry Act 1991. This will be important as competition evolves in
the sector.

Modification of appointment and licence conditions

122. In common with earlier reforms, such as those in the Water Act 2003, Ofwat will be granted
a time limited power to make only those changes to water company appointments and water
supply licences as are necessary or expedient to deliver specific reforms introduced by the
Bill following Royal Assent.

Water Resources Management — Clauses 24-25

Reducing the frequency of drought plans

123. The basic cycle for water resources management planning and drought planning in the
Water Industry Act 1991 is five and three years respectively.

124. To reduce the administrative burden on water companies the Bill will amend the legislation
to change the time limit for preparation of drought plans to every five years in line with that
for water resource management planning. The Bill will also state that this is the time limit for
finalised plans to be published. The Secretary of State will retain the discretionary power
to compel companies to prepare drought plans more frequently if circumstances require
it. There would therefore be no risk associated with this measure in terms of speed of
response to droughts. The Bill also includes a power to enable the planning cycle of both
drought plans and water resources plans to be amended by Order in future, for example if
the Ofwat quinquennial review cycle changes.
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Removal of requirement to keep and maintain a public register of maps

125. The Environment Agency is currently required to keep and maintain a public register of
maps showing the pipes and waterworks it holds. This means that it must keep duplicate
records of the publicly accessible portion of its records in a separate public register, as the
relevant maps in the records are mixed with other documents which are not suitable for
public access.

126. The Environment Agency has no evidence that it has ever been used by the public, can see
no likelihood of it being needed in the future, and there is more recent over-riding legislation
that creates legal obligations for the disclosure of information.

127. The Bill will therefore repeal this requirement.

Consolidation of environmental permitting — Clauses 26-28 and Schedule 6

128. The environmental permitting framework was established in 2008. It has brought together
a number of previously disparate consenting regimes (which lay down rules concerning
pollution control that operators have to abide by), covering for example large industrial
installations, waste operations, mobile plant, radioactive substances activities, water
discharge and groundwater activities. Rather than operators having to apply to regulators
for a range of different consents, the environmental permitting regime allows operators to
apply for one permit covering all these activities. It reduces costs while providing the same
level of environmental protection.

129. The permitting regime as it stands does not extend to include abstraction and impounding
licences, flood defence consents and fish pass approvals. Businesses requiring these
permits currently have to make a number of varied and complex applications to cover these
areas.

130. The UK and Welsh Governments will widen the scope of the current environmental permitting
framework to include water abstraction and impounding licensing, flood defence consents
and fish pass approvals. This will, for example, make applications for flood consents easier
by removing duplication with other Environment Agency consent schemes (and potentially
those by other regulators). This will streamline procedures and processes for business and
regulators, further reducing costs in applying for and receiving permits.

131. We will include a regime similar to the fish passage regulatory regime contained in the
Eels Regulations and relevant provisions of the Salmon and Freshwater Fisheries Act 1975
(which will be repealed) in the EPRs, allowing for the possibility of extending the regime
so that it applies to all species of freshwater and migratory fish. This would, for example,
require a newly constructed or altered dam to include a fish pass or that an existing fish
pass is modified to be suitable for all species of migratory fish (Defra is currently looking
at introducing further fish passage legislation for all fresh water fish to deliver its Water
Framework Directive commitments).

132. For the purpose of fisheries management, the whole of the Border Esk has been regulated
under an English regime since the 1860s. Broadly speaking the Environment Agency’s
licensing powers cover the Scottish Border Esk and its Scottish tributaries, whilst fisheries
in the English River Tweed and its English tributaries are managed by Scotland. This
arrangement has been part of an agreement to ensure that the Border Rivers could be
managed on a catchment basis. We are working with the Scottish Government on how best
to regulate cross-border rivers.
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SECTION 3 - DEVOLUTION

133.

The draft Bill extends to England and Wales only. We expect two aspects to extend to Scotland
in the final Bill, but we will develop these further with Scottish Government colleagues during
the pre-legislative scrutiny period.

Wales

134.

135.

136.

Generally, water industry and environment law are devolved in relation to Wales. Broadly, the
draft Bill does not extend the new licensing regime in the areas of water undertakers wholly
or mainly in Wales. The new wholesale arrangements (market codes and access prices),
the new inset regime, and environmental measures (including extending Environmental
Permitting) apply across the whole of England and Wales. The UK Government has worked
closely with the Welsh Government to try and agree the application of the provisions,
however further work is needed so as to reflect the policy of both administrations. The UK
Government will continue to engage with the Welsh Government as the draft Bill is taken
forward.

The National Assembly for Wales has legislative competence for a range of water and flood
defence matters and as such a Legislative Consent Motion will be required in the National
Assembly for Wales when the Bill is finally introduced.

The Welsh Government is currently working up proposals to simplify arrangements for
managing the environment in Wales. The Natural Resources Body for Wales aims to bring
together the functions of the Countryside Council for Wales, the Forestry Commission in
Wales and the functions of the Environment Agency in Wales. The new body will have
a key role in protecting natural resources, working with businesses in Wales. It will also
provide environmental advice and input to the planning processes and the development of
new legislation, helping to design new regulatory arrangements which simplify regulatory
processes and encourage investment whilst maintaining the environmental well being of
Wales. References to the Environment Agency in the draft Bill may therefore be changed in
the Bill that is introduced into Parliament.

Scotland

137.

138.

139.

Water industry and environment law are wholly devolved in relation to Scotland. There are
separate bodies in Scotland that carry out equivalent functions to Ofwat — the Water Industry
Commission for Scotland (WICS) — the Environment Agency — the Scottish Environment
Protection Agency — and the Drinking Water Inspectorate — the Drinking Water Quality
Regulator for Scotland.

We aim to establish a seamless cross-border market in water and sewerage retail services.
We are investigating the possibility that water and sewerage retailers could apply for licences
under both regimes using only one regulator (either WICS or Ofwat) as a single point of
contact. This will make applications easier enabling them to operate either side of the border.
We have invited the Scottish Government to consider whether changes should be made in
Scots law.

The draft clauses on environmental regulation do not extend beyond England and Wales.
However, we are considering with the Scottish Government about their eventual extension
to the River Esk in Scotland in relation to fish passes. Currently, the Esk is largely regulated
under the English regime and the River Tweed is largely regulated by the Scots regime. We
envisage that the same arrangement will be provided for in the clauses at introduction.
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Water Bill 1
Part 1 — Water industry

BILL

Make provision about the water industry, the management of water resources
and the regulation of the water environment.

E IT ENACTED by the Queen’s most Excellent Majesty, by and with the advice and
consent of the Lords Spiritual and Temporal, and Commons, in this present
Parliament assembled, and by the authority of the same, as follows: —

PART 1

WATER INDUSTRY
Expansion of water supply licensing

1 Types of water supply licence and arrangements with water undertakers
(1) For section 17A of the Water Industry Act 1991 there is substituted —
“17A Water supply licences

(1) A person may be granted a licence in respect of the use of the supply
system of a water undertaker (a “water supply licence”).

(2) A water supply licence may give the holder of the licence one or more
of the following authorisations and combination of authorisations —

(@) aretail authorisation;

b) a wholesale authorisation;

c) aretail infrastructure authorisation;

a network infrastructure authorisation;
a restricted retail authorisation;

a restricted retail authorisation and a supplementary
authorisation.

~_~ T

—
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(3) Schedule 2A makes provision as to the authorisations (including their
operation in England and Wales).
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)
(8)

In the case of each of the authorisations, an authorisation to do a thing
is an authorisation to do it in accordance with Chapter 2A of Part 3.

A water supply licence may be granted by —
(a) the Secretary of State, or
(b) the Authority.

The Authority may exercise the power to grant a water supply licence
only —
(@) with the consent of the Secretary of State, or

(b) in accordance with a general authorisation given by the
Secretary of State.

Before giving consent or a general authorisation as regards the
Authority, the Secretary of State must consult the Welsh Ministers.

References in this Act to a water supply licensee are references to a
person that is the holder for the time being of a water supply licence.

17A A Water supply licences: restrictions on grants

1)

Before the Authority grants a water supply licence giving a wholesale
authorisation, a supplementary authorisation, a retail infrastructure
authorisation or a network infrastructure authorisation, it must
consult—

(a) the Secretary of State;
(b) the Chief Inspector of Drinking Water.

Before the Secretary of State grants a water supply licence giving a
restricted retail authorisation (or a restricted retail authorisation and a
supplementary authorisation), the Secretary of State must consult—

(@) the Welsh Ministers;
(b) the Chief Inspector of Drinking Water for Wales if there is one.

Before the Authority grants a water supply licence giving a restricted
retail authorisation (or a restricted retail authorisation and a
supplementary authorisation), it must consult—

(@) the Secretary of State;

(b) the Chief Inspector of Drinking Water;

(c) the Welsh Ministers;

(d) the Chief Inspector of Drinking Water for Wales if there is one.

A water supply licence may not be granted to a water undertaker.

A water supply licence may not be granted to a person unless that
person is a limited company.

The restriction in subsection (5) does not apply if the water supply
licence gives only —

(@) aretail authorisation,
(b) arestricted retail authorisation, or
(c) aretail authorisation and a restricted retail authorisation.”

(2) After Schedule 2 to the Water Industry Act 1991, there is inserted the Schedule
set out in Schedule 1.
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(3) Schedule 2 (which amends Chapter 2A of Part 3 of the Water Industry Act 1991
which relates to water undertakers’ duties to enable operations of water
supply licensees) has effect.

2 The supply system of a water undertaker

(1) Section 17B of the Water Industry Act 1991 (guidance and interpretation) is
amended as follows.

(2) After subsection (4) there is inserted —

“(4A) In this Chapter, references to the supply system of a water undertaker
are, in the case of an undertaker whose area is wholly or mainly in
England, references to the system comprising the following —

(@) any reservoirs and other places of storage and any treatment
works developed or maintained by the water undertaker for the
purpose of complying with its duty under section 37, and

(b) any water mains and other pipes which it is the water
undertaker’s duty to develop and maintain by virtue of section
377

(3) In subsection (5) (interpretation of references to the supply system of a water
undertaker), after “undertaker are” there is inserted “, in the case of an
undertaker whose area is wholly or mainly in Wales,”.

3 The threshold requirement

(1) The Minister may by order made by statutory instrument repeal —

(a) section 17A(3)(b) of the Water Industry Act 1991 (the threshold
requirement relating to water undertakers in England and Wales), or

(b) paragraph 9(b) of Schedule 2A to the Water Industry Act 1991 (the
substituted threshold requirement relating to water undertakers whose
areas are wholly or mainly in Wales, set out in Schedule 1 to this Act),

and make such amendments of the Water Industry Act 1991 and this Act as are
necessary or appropriate in consequence of that repeal.

(2) The power in subsection (1) may be exercised so as to repeal section 17A(3)(b)
in relation to—

(a) water undertakers whose areas are wholly or mainly in England,
(b) water undertakers whose areas are wholly or mainly in Wales, or
(c) water undertakers in England and Wales,

and the power to make amendments that are necessary or appropriate in
consequence of that repeal may be exercised accordingly.

(3) “The Minister” means —
(@) the Secretary of State, in relation to—

(i) water undertakers whose areas are wholly or mainly in
England, and

(ii) such areas in England as are within the area of a water
undertaker whose area is wholly or mainly in Wales;

(b) the Welsh Ministers, in relation to such areas in Wales as are within the
area of a water undertaker whose area is wholly or mainly in Wales.
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4

(4)

®)

(1)

A statutory instrument containing an order to be made by the Secretary of State
under subsection (1) may not be made unless a draft of the instrument has been
laid before and approved by a resolution of both Houses of Parliament.

A statutory instrument containing an order to be made by the Welsh Ministers
under subsection (1) may not be made unless a draft of the instrument has been
laid before and approved by a resolution of the National Assembly for Wales.

Introduction of sewerage licences

Types of sewerage licence and arrangements with sewerage undertakers

After section 17B of the Water Industry Act 1991 there is inserted —

“17BA Sewerage licences

Q)

(2)

A person may be granted a licence in respect of the use of the sewerage
system of a sewerage undertaker whose area is wholly or mainly in
England (a “sewerage licence”).

A sewerage licence may give the holder of the licence one or more of the
following —

(@) aretail authorisation;

(b) awholesale authorisation;

(c) aretail infrastructure authorisation;
(d) amnetwork infrastructure authorisation;
(e) adisposal authorisation.

Schedule 2B makes provision as to the authorisations.

In the case of each of the authorisations, an authorisation to do a thing
is an authorisation to do it in accordance with Chapter 2A of Part 4.

A sewerage licence may be granted by —
(a) the Secretary of State, or
(b) the Authority.

The Authority may exercise the power to grant a sewerage licence
only —
(@) with the consent of the Secretary of State, or

(b) in accordance with a general authorisation given by the
Secretary of State.

References in this Act to a sewerage licensee are references to a person
that is the holder for the time being of a sewerage licence.

References in this Chapter to the sewerage system of a sewerage
undertaker are references to the system comprising —

(a) the system of public sewers, the facilities for emptying public
sewers and the sewage disposal works and other facilities for
dealing effectually with the contents of public sewers that the
undertaker is required to provide by section 94, and

(b) the lateral drains that the undertaker is required to maintain by
section 94.
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17BB Sewerage licences: restrictions on grants

(1) The Authority must consult the Secretary of State and the Environment
Agency before granting a licence that gives —

(@) awholesale authorisation,

(b) aretail infrastructure authorisation,

(c) anetwork infrastructure authorisation, or
(d) adisposal authorisation.

(2) A sewerage licence may not be granted to a sewerage undertaker.

(3) A sewerage licence may not be granted to a person unless that person is
a limited company.

(4) The restriction in subsection (3) does not apply if the sewerage licence
gives only a retail authorisation.”

(2) After Schedule 2A to the Water Industry Act 1991 (inserted by section 1), there
is inserted the Schedule set out in Schedule 3.

(3) Schedule 4 (which amends Part 4 of the Water Industry Act 1991 to add a
Chapter 2A relating to arrangements between sewerage undertakers and
sewerage licensees) has effect.

Application as regards Wales

5 Water supply and sewerage licensing changes applied as regards Wales

(1) Schedule 5 (which contains amendments in connection with applying licensing
changes to relevant undertakers whose areas are wholly or mainly in Wales)
has effect.

(2) Subsection (1) and Schedule 5 come into force on such day as the Minister may
by order made by statutory instrument appoint.

(3) “The Minister” means —
(a) inrelation to areas in England, the Secretary of State;
(b) inrelation to areas in Wales, the Welsh Ministers.

(4) A statutory instrument containing an order to be made by the Welsh Ministers
under subsection (2) may not be made unless a draft has been laid before and
approved by a resolution of the National Assembly for Wales.

Water supply licences and sewerage licences: household premises

6 Household premises served by a licensee’s retail infrastructure

(1) InSchedule 2A to the Water Industry Act 1991 (as set out in Schedule 1) —

(a) paragraph 4 (effect of retail authorisation granted by a water supply
licence: exclusion of household premises), is renumbered as sub-
paragraph (1) of that paragraph;

(b) after that sub-paragraph there is inserted —

“(2) The prohibition in sub-paragraph (1) does not apply if water
supplied to particular household premises is conveyed to
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(2)

(10)

those premises by means of retail infrastructure and in
accordance with a retail infrastructure authorisation.”

In Schedule 2B to that Act (as set out in Schedule 3) —

(@) paragraph 2 (effect of retail authorisation granted by a sewerage
licence: exclusion of household premises), is renumbered as sub-
paragraph (1) of that paragraph;

(b) after that sub-paragraph there is inserted —

“(2) The prohibition in sub-paragraph (1) does not apply if matter
discharged from particular household premises is conveyed
away from those premises by means of retail infrastructure
and in accordance with a retail infrastructure authorisation.”

Subsections (1) and (2) come into force on such day as the Minister may by
order made by statutory instrument appoint, and different days may be
appointed for different purposes.

“The Minister” means —
(@) the Secretary of State, in relation to—
(i) relevant undertakers whose areas are wholly or mainly in
England, and
(ii) such areas in England as are within the area of a relevant
undertaker whose area is wholly or mainly in Wales;

(b) the Welsh Ministers, in relation to such areas in Wales as are within the
area of a relevant undertaker whose area is wholly or mainly in Wales.

The Secretary of State may by order make such provision as the Secretary of
State considers appropriate in consequence of the coming into force of
subsection (1) or (2).

The provision that may be made by virtue of subsection (5) includes, in
particular, provision as to the interests of persons who have a home in
household premises.

The power conferred by subsection (5) includes power —
(a) to make transitional, transitory or saving provision;
(b) to amend, repeal, revoke or otherwise modify any provision made by
or under an enactment (including any enactment passed or made in the
same Session as this Act).

A statutory instrument containing an order to be made by the Welsh Ministers
under subsection (3) may not be made unless a draft has been laid before and
approved by a resolution of the National Assembly for Wales.

A statutory instrument containing an order to be made by the Secretary of State
under subsection (5) may not be made unless a draft has been laid before and
approved by a resolution of both Houses of Parliament.

In this section “enactment” includes a Measure or Act of the National
Assembly for Wales.
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Licensing arrangements between England and Wales and Scotland

7 Arrangements with the Water Industry Commission for Scotland

(1) Section 17F of the Water Industry Act 1991 (procedure for granting licences) is
amended as follows.

(2) After subsection (1) (form and manner of application to be prescribed) there is
inserted —

“(1A) Regulations under subsection (1) may in particular —

(@) provide for an application for the grant of a water services
licence under section 6 of the Water Services etc. (Scotland) Act
2005 to be treated as being also an application under subsection
(1) for the grant of a water supply licence giving only a retail
authorisation or a restricted retail authorisation or both;

(b) provide for an application for the grant of a sewerage services
licence under section 6 of the Water Services etc. (Scotland) Act
2005 to be treated as being also an application under subsection
(1) for the grant of a sewerage licence giving only a retail
authorisation;

(c) provide for such an application to be forwarded to the Secretary
of State or the Authority by the Water Industry Commission for
Scotland.”

(3) After subsection (4) (notice of intended refusal) there is inserted —

“(4A) Where an application is forwarded by the Water Industry Commission
for Scotland, the requirement in subsection (4) to give a notice to the
applicant may be discharged by giving the notice to the Commission.”

(4) After section 17R of the Water Industry Act 1991 there is inserted —

“Co-operation with the Water Industry Commission for Scotland
17S Co-operation with the Water Industry Commission for Scotland

(1) Subsection (2) applies where a person makes —

(@) an application under section 6 of the Water Services etc.
(Scotland) Act 2005 for the grant of a water services licence, or

(b) an application under section 6 of the Water Services etc.
(Scotland) Act 2005 for the grant of a sewerage services licence,

and the application is forwarded by the Water Industry Commission
for Scotland to the Secretary of State or the Authority, as being also an
application under section 17F(1).

(2) If when making the application the person requests that the licences be
granted so as to come into force at the same time, the Secretary of State
or the Authority must have regard to that request in dealing with the
application so forwarded.

3) The Authority may give assistance to the Water Industry Commission
y may g y
for Scotland in connection with —
(@) the granting by the Commission of water services licences and

sewerage services licences under section 6 of the Water Services
etc. (Scotland) Act 2005;
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(b) the carrying out by the Commission of its regulatory functions
as regards persons granted such licences.”

Arrangements between relevant undertakers

8 Bulk supply of water

(1) For sections 40 and 40A of the Water Industry Act 1991 (agreements for the
bulk supply of water etc) there is substituted —

“40 Bulk supplies

(1)

This section applies where —

(@) a qualifying person requests a water undertaker (“the
supplier”) to provide a supply of water in bulk to the qualifying
person, or

(b) the supplier proposes such an arrangement.

In this section “qualifying person” means —
(@) awater undertaker;

(b) a person who has made an application for an appointment or
variation under section 8 which has not been determined.

On the application of the qualifying person or the supplier, the
Authority may —

(a) ifitappears to the Authority that it is necessary or expedient for
the purposes of securing the efficient use of water resources, or
the efficient supply of water, that the supplier should give a
supply of water in bulk to the qualifying person, and

(b) if the Authority is satisfied that the supplier and qualifying
person cannot reach agreement,

by order require the supplier to give and the qualifying person to take
a supply of water in bulk for such period and on such terms and
conditions as may be specified in the order.

Subject to subsection (5), an order under subsection (3) has effect as an
agreement between the supplier and the qualifying person.

If the Authority makes an order under subsection (3) that affects a
person who is a qualifying person by virtue of subsection (2)(b), the
Authority must frame the order so that it does not have effect until —
(@) the person becomes a water undertaker for the area specified in
the order, or
(b) the person becomes a water undertaker for an area that includes
the area specified in the order (in the case of a water undertaker
applying for a variation).

Neither the OFT nor the Authority may exercise, in respect of an
agreement for the supply of water in bulk by a water undertaker to a
qualifying person, the powers conferred by —

(@) section 32 of the Competition Act 1998 (directions in relation to
agreements);

(b) section 35(2) of that Act (interim directions).
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(7) Subsection (6)(b) does not apply to the exercise of powers in respect of
conduct—
(@) which is connected with an agreement for the supply of water
in bulk by a water undertaker to a qualifying person, and
(b) in respect of which section 35(1) of the Competition Act 1998
applies because of an investigation under section 25 of that Act
relating to a suspected infringement of the Chapter 2
prohibition imposed by section 18(1) of that Act.

(8) In exercising its functions under this section, the Authority must have
regard to the desirability of —

(@) facilitating effective competition within the water supply
industry;

(b) the supplier’s recovering the expenses of complying with its
obligations by virtue of this section and securing a reasonable
return on its capital;

(c) the supplier’s being able to meet its existing obligations, and
likely future obligations, to supply water without having to
incur unreasonable expenditure in carrying out works;

(d) not putting at risk the ability of the supplier to meet its existing
obligations, or likely future obligations, to supply water.

40A Variation and termination of bulk supply agreements

(1) On the application of any party to a bulk supply agreement, the
Authority may —

(a) ifitappears to the Authority that it is necessary or expedient for
the purpose of securing the efficient use of water resources, or
the efficient supply of water, that the bulk supply agreement
should be varied or terminated, and

(b) if the Authority is satisfied that variation or termination cannot
be achieved by agreement,

by order vary or terminate the bulk supply agreement.

(2) If an order under subsection (1) is made in relation to a bulk supply
agreement, the agreement —

(@) has effect subject to the provision made by the order, or
(b) ceases to have effect (as the case may be).

(3) An order under subsection (1) may require any party to the agreement
to pay compensation to any other party.

(4) Neither the OFT nor the Authority may exercise, in respect of an
agreement to vary or terminate a bulk supply agreement, the powers
conferred by —

(@) section 32 of the Competition Act 1998 (directions in relation to
agreements);

(b) section 35(2) of that Act (interim directions).

(5) Subsection (4)(b) does not apply to the exercise of powers in respect of
conduct—

(@) which is connected with an agreement to vary or terminate a
bulk supply agreement, and

(b) in respect of which section 35(1) of the Competition Act 1998
applies because of an investigation under section 25 of that Act
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relating to a suspected infringement of the Chapter 2
prohibition imposed by section 18(1) of that Act.

(6) In exercising its functions under this section, the Authority must have
regard to the expenses incurred by the supplier in complying with its
obligations under the bulk supply agreement in question and to the

desirability of —
(a) facilitating effective competition within the water supply
industry;

(b) the supplier’s recovering the expenses of complying with its
obligations by virtue of this section and securing a reasonable
return on its capital;

(c) the supplier’s being able to meet its existing obligations, and
likely future obligations, to supply water without having to
incur unreasonable expenditure in carrying out works;

(d) not putting at risk the ability of the supplier to meet its existing
obligations, or likely future obligations, to supply water.

(7) In this section and sections 40B to 40F —

“bulk supply agreement” means an agreement with one or more
water undertakers for the supply of water in bulk and
includes —

(@) an order under section 40 which is deemed to be an
agreement by virtue of section 40(4), and

(b) any agreement which has been varied by order under
subsection (1);

“qualifying person” has the meaning given by section 40;

“supplier”, in relation to a bulk supply agreement, means any
water undertaker which is required by the agreement to
provide a bulk supply of water.

40B Codes relating to the supply of water in bulk

(1) The Authority may issue one or more codes in respect of bulk supply
agreements.

(2) A code may set out—
(@) aprocedure for negotiating a bulk supply agreement;

(b) aprocedure for negotiating an agreement to vary or terminate a
bulk supply agreement.

(3) A code may in particular specify —

(@) terms and conditions to be incorporated into a bulk supply
agreement, including terms as to the duration of such an
agreement;

(b) principles for determining the terms and conditions that should
or should not be incorporated into a bulk supply agreement.

(4) A code may set out a procedure to be followed by the Authority in
determining whether to make an order under section 40(3) or 40A(1),
and such procedure may, in particular, require the Authority to consult
the Environment Agency.

(®) A code may set out the steps to be taken by the Authority in
determining what constitutes compliance with a code.

39

10

15

20

25

30

35

40

45



Water Bill 11
Part 1 — Water industry

(6) If the Authority considers that a water undertaker is not acting as
required by a code, the Authority may give the undertaker a direction
to do, or not to do, a particular thing specified in the direction.

(7) Itis the duty of a water undertaker to comply with a direction under
subsection (6), and this duty is enforceable by the Authority under
section 18.

(8) The Authority may issue codes that apply —
(@) generally,
(b) to a specified person, or
(c) to persons of a specified description.

40C Codes: procedure
(1) The Authority must prepare a draft of any code under section 40B.

(2) If the draft code relates to bulk supply agreements for the supply of
water in bulk by or to a water undertaker whose area is wholly or
mainly in England, the Authority must consult the following about it—

(@) the Secretary of State;

) the Chief Inspector of Drinking Water;

) the Environment Agency;
(d) the Council;

) any water undertakers likely to be affected by the code;
(f) such other persons as the Authority thinks appropriate.

(3) If the draft code relates to bulk supply agreements for the supply of
water in bulk by or to a water undertaker whose area is wholly or
mainly in Wales, the Authority must consult the following about it —

(@) the Welsh Ministers;

(b) the Chief Inspector of Drinking Water for Wales if there is one,
or the Chief Inspector of Drinking Water if section 86(1B)(b)
applies;

(c) the Environment Agency;

(d) the Council;

(e) any water undertakers likely to be affected by the code;

(f) such other persons as the Authority thinks appropriate.

(4) The Authority must specify the period (“the consultation period”)
within which a person may make representations about the draft code.

(5) Before a code prepared by the Authority is issued, the Secretary of State
may direct the Authority —

(@) not to issue the code, or
(b) toissue the code with specified modifications.

The Secretary of State may not give a direction in relation to a code if or
to the extent that the Welsh Ministers may give a direction in relation
to the code under subsection (6).

(6) Before a code prepared by the Authority is issued, the Welsh Ministers
may direct the Authority —

(@) not to issue the code, or
(b) toissue the code with specified modifications.
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The Welsh Ministers may give a direction only in relation to a code that
relates only to, or in relation to so much of a code as relates to, bulk
supply agreements under which any supply of water is or would be a
supply by a water undertaker whose area is wholly or mainly in Wales
to another such water undertaker.

(7) A direction under subsection (5) or (6) must be given within the period
of 28 days beginning with the day after the end of the consultation
period.

40D Codes: revision
(1) The Authority may revise a code issued under section 40B.

(2) Sections 40B and 40C apply to a revision as they apply to an original
code.

(3) Arevised code may include provision for applying any of its revisions
to bulk supply agreements made before the revised code comes into
effect.

40E Charging rules for the supply of water in bulk

(1) The Authority may issue rules about charges that may be imposed by a
water undertaker under a bulk supply agreement.

(2) The rules may in particular specify —

(@) what types of charge may be imposed;

(b) the amount or the maximum amount, or a method for
determining the amount or maximum amount, of any type of
charge;

(c) principles for determining what types of charge may or may not
be imposed;

(d) principles for determining the amount of any charge that may
be imposed.

(3) The Secretary of State and the Welsh Ministers acting jointly may issue
guidance as to the content of rules under this section.

(4) The Secretary of State and the Welsh Ministers must—

(@) prepare a draft of any proposed guidance and consult the
Authority and the relevant persons about the draft;

(b) lay a copy of the guidance before both Houses of Parliament
and the Assembly;

(c) publish the guidance.

(6) The Authority must have regard to the guidance in making rules under
this section.

(6) The Authority must prepare a draft of any proposed rules and consult
the Secretary of State, the Welsh Ministers and the relevant persons
about the draft.

(7) The relevant persons are —
(@) the Council;

(b) any water undertakers likely to be affected by the guidance or
(as the case may be) the rules;
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(c) such other persons as the person or persons consulting thinks or
think appropriate.

The rules may make provision which applies —
(@) generally,
(b) to a specified undertaker, or
(c) toundertakers of a specified description.

If the Authority considers that a water undertaker is not acting as
required by rules under this section, the Authority may give the
undertaker a direction to do, or not to do, a particular thing specified in
the direction.

It is the duty of a water undertaker to comply with a direction under
subsection (9), and this duty is enforceable by the Authority under
section 18.

The Authority may revise rules under this section.

This section applies to a revision as to it applies to the original rules
made under this section.

Revised rules may include provision for applying any of the revisions
to bulk supply agreements made before the revised rules come into
effect.

Reduction of charges in particular cases

A person who is party to a bulk supply agreement, or who is proposing
to enter an agreement that would if made be a bulk supply agreement,
may apply to the Authority for rules under section 40E to be varied so
as to enable a reduction in charges payable for a supply of water under
the agreement or proposed agreement.

The Authority may grant the application if it is satisfied that—

(@) a reduction in the charges that would otherwise apply is
justified by steps to reduce or manage water consumption that
are taken or proposed to be taken by a person (who need not be
a party to the agreement in question) in respect of relevant
premises, and

(b) it is otherwise reasonable to reduce charges imposed in the
particular case.

Relevant premises are premises that are or would be supplied by the
water to which the agreement or proposed agreement relates.

If the Authority grants the application, it must specify how rules under
section 40E are to be varied.

The Authority may make the effect of some or all of the variations
subject to compliance with conditions.

The conditions may be directed to any party to the agreement or
proposed agreement.

The conditions may in particular be designed so as to secure a
reduction in the charges payable by a person whose steps or proposed
steps are relied on to satisfy the requirement in subsection (2)(a).
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(8) The Secretary of State and the Welsh Ministers acting jointly may issue
guidance about varying rules under this section.

(9) The Secretary of State and the Welsh Ministers must—

(@) prepare a draft of any proposed guidance and consult the
Authority and the relevant persons about the draft;

(b) lay a copy of the guidance before both Houses of Parliament
and the Assembly;

(c) publish the guidance.

(10) The relevant persons are —
(@) any water undertakers likely to be affected by the guidance;

(b) such other persons as the Secretary of State thinks or the Welsh
Ministers think appropriate.

(11) The Authority must have regard to the guidance in exercising its
functions under this section.”

(2) In sections 40A to 40F of the Water Industry Act 1991 (as substituted by
subsection (1)) —

(@) a reference to a bulk supply agreement includes a reference to an old
bulk supply agreement, and

(b) areference to a supplier, in relation to a bulk supply agreement, is to be
construed accordingly.

For these purposes, an old bulk supply agreement is a bulk supply agreement
within the meaning of section 40A, as that section had effect before being
substituted under subsection (1).

9 Main connections into sewerage systems

(1) For section 110A of the Water Industry Act 1991 (new connections with public
sewers) there is substituted —

“110A Main connections

(1) This section applies where —

(@) a qualifying person requests a sewerage undertaker (“the
established undertaker”) to permit a main connection into the
established undertaker’s sewerage system, or

(b) the established undertaker proposes such an arrangement.

(2) In this section “qualifying person” means —
(@) asewerage undertaker, or

(b) a person who has made an application for an appointment or
variation under section 8 which has not been determined.

(3) On the application of the qualifying person or the established
undertaker, the Authority may —

a) ifitappears to the Authority that it is necessary or expedient for
if it app to the Authority that iti y pedient f
the purposes of this Part that the established undertaker should
permit a main connection into its sewerage system, and

b) if the Authority is satisfied that the established undertaker and
y
qualifying person cannot reach agreement,
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©)

by order require the established undertaker to permit the connection
for such period and on such terms and conditions as may be specified
in the order.

Subject to subsection (5), an order under subsection (3) has effect as an
agreement between the established undertaker and the qualifying
person.

If the Authority makes an order under subsection (3) on the application
of a person who is a qualifying person by virtue of subsection (2)(b), the
Authority must frame the order so that it does not have effect until —

(@) the person becomes a sewerage undertaker for the area
specified in the order, or

(b) the person becomes a sewerage undertaker for an area that
includes the area specified in the order (in the case of a sewerage
undertaker applying for a variation).

Neither the OFT nor the Authority may exercise, in respect of an
agreement with a sewerage undertaker for it to permit a main
connection into its sewerage system for the benefit of a qualifying
person, the powers conferred by —
(@) section 32 of the Competition Act 1998 (directions in relation to
agreements);

(b) section 35(2) of that Act (interim directions).

Subsection (6)(b) does not apply to the exercise of powers in respect of
conduct—

(@) which is connected with such agreement as is mentioned in
subsection (6), and

(b) in respect of which section 35(1) of the Competition Act 1998
applies because of an investigation under section 25 of that Act
relating to a suspected infringement of the Chapter 2
prohibition imposed by section 18(1) of that Act.

In exercising its functions under this section, the Authority must have
regard to the desirability of —

(a) facilitating effective competition within the sewerage services
industry;

(b) the established undertaker’s recovering the expenses of
complying with its obligations by virtue of this section and
securing a reasonable return on its capital;

(c) the established undertaker’s being able to meet its existing
obligations, and likely future obligations, to provide sewerage
services without having to incur unreasonable expenditure in
carrying out works;

(d) not putting at risk the ability of the established undertaker to
meet its existing obligations, or likely future obligations, to
provide such services.

In this section and sections 110B to 110F, a “main connection” means a
connection —

(@) between asewer or disposal main and a sewer or disposal main,
or

(b) a connection which allows a sewer or disposal main to
discharge directly into a sewage disposal works.
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110B Variation and termination of main connection agreements

(1)

)

On the application of any party to a main connection agreement, the
Authority may —

(a) ifitappears to the Authority that it is necessary or expedient for
the purpose of this Part that the main connection agreement
should be varied or terminated, and

(b) if the Authority is satisfied that variation or termination cannot
be achieved by agreement,

by order vary or terminate the main connection agreement.

If an order under subsection (1) is made in relation to a main connection
agreement, the agreement —

(@) has effect subject to the provision made by the order, or
(b) ceases to have effect (as the case may be).

An order under subsection (1) may require any party to the agreement
to pay compensation to any other party.

Neither the OFT nor the Authority may exercise, in respect of an
agreement to vary or terminate a main connection agreement, the
powers conferred by —

(@) section 32 of the Competition Act 1998 (directions in relation to
agreements);

(b) section 35(2) of that Act (interim directions).

Subsection (4)(b) does not apply to the exercise of powers in respect of
conduct—

(@) which is connected with an agreement to vary or terminate a
main connection agreement, and

(b) in respect of which section 35(1) of the Competition Act 1998
applies because of an investigation under section 25 of that Act
relating to a suspected infringement of the Chapter 2
prohibition imposed by section 18(1) of that Act.

In exercising its functions under this section, the Authority must have
regard to the expenses incurred by the established undertaker in
complying with its obligations under the main connection agreement in
question and to the desirability of —

(a) facilitating effective competition within the sewerage services
industry;

(b) the established undertaker’s recovering the expenses of
complying with its obligations by virtue of this section and
securing a reasonable return on its capital;

(c) the established undertaker’s being able to meet its existing
obligations, and likely future obligations, to provide sewerage
services without having to incur unreasonable expenditure in
carrying out works;

(d) not putting at risk the ability of the established undertaker to
meet its existing obligations, or likely future obligations, to
provide such services.

In this section and sections 110C to 110G —

“main connection agreement” means an agreement with one or
more sewerage undertakers for that undertaker or each of them
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to permit a main connection into its sewerage system and
includes —

(@) an order under section 110A which is deemed to be an
agreement by virtue of section 110A(4), and

(b) any agreement which has been varied by order under
subsection (1);

“established undertaker”, in relation to a sewerage agreement,
means the sewerage undertaker which is required by the
agreement to permit a main connection into its sewerage
system.

110C Codes relating to main connections into sewerage systems

(1) The Authority may issue one or more codes in respect of main
connection agreements.

(2) A code may set out—

(@) a procedure for negotiating an agreement to permit a main
connection into sewerage undertaker’s a sewerage system;

(b) aprocedure for negotiating an agreement to vary or terminate a
main connection agreement.

(3) A code may in particular specify —
(@) terms and conditions to be incorporated into a main connection
agreement, including terms as to the duration of such an
agreement;

(b) principles for determining the terms and conditions that should
or should not be incorporated into a main connection
agreement.

(4) A code may set out a procedure to be followed by the Authority in
determining whether to make an order under section 110A(3) or
110B(1), and such procedure may, in particular, require the Authority
to consult the Environment Agency.

() A code may set out the steps to be taken by the Authority in
determining what constitutes compliance with the code.

(6) If the Authority considers that a sewerage undertaker is not acting as
required by a code, the Authority may give the undertaker a direction
to do, or not to do, a particular thing specified in the direction.

(7) Itisthe duty of a sewerage undertaker to comply with a direction under
subsection (6), and this duty is enforceable by the Authority under
section 18.

(8) The Authority may issue codes that apply —
(@) generally,
(b) to a specified person, or
(c) to persons of a specified description.

110D Codes: procedure
(1) The Authority must prepare a draft of any code under section 110C.

(2) If the draft code relates to main connection agreements under which
either the sewerage undertaker into whose sewerage system a main
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)

connection is permitted or the sewerage undertaker benefiting from
that connection has an area wholly or mainly in England, the Authority
must consult the following about it —

(@) the Secretary of State;

(b) the Environment Agency;

(c) any sewerage undertakers likely to be affected by the code;
(d) such other persons as the Authority thinks appropriate.

If the draft code relates to main connection agreements under which
either the sewerage undertaker into whose sewerage system a main
connection is permitted or the sewerage undertaker benefiting from
that connection has an area wholly or mainly in Wales, the Authority
must consult the following about it—

(@) the Welsh Ministers;

(b) the Environment Agency;

(c) any sewerage undertakers likely to be affected by the code;
(d) such other persons as the Authority thinks appropriate.

The Authority must specify the period (“the consultation period”)
within which a person may make representations about the draft code.

Before a code prepared by the Authority is issued, the Secretary of State
may direct the Authority —

(@) not to issue the code, or
(b) toissue the code with specified modifications.

The Secretary of State may not give a direction in relation to a code if or
to the extent that the Welsh Ministers may give a direction in relation
to the code under subsection (6).

Before a code prepared by the Authority is issued, the Welsh Ministers
may direct the Authority —

(@) not to issue the code, or
(b) toissue the code with specified modifications.

The Welsh Ministers may give a direction only in relation to a code that
relates only to, or in relation to so much of a code as relates to, main
connection agreements under which any main connection into a
sewerage system is or would be a main connection into the sewerage
system of a sewerage undertaker whose area is wholly or mainly in
Wales for the benefit of another such sewerage undertaker.

A direction under subsection (5) or (6) must be given within the period
of 28 days beginning with the day after the end of the consultation
period.

110E Codes: revision

1)
(2)

(3)

The Authority may revise a code issued under section 110C.

Sections 110C and 110D apply to a revision as they apply to an original
code.

A revised code may include provision for applying any of its revisions
to main connection agreements made before the revised code comes
into effect.
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110F Charging rules for permitting main connections

(1)
(2)

The Authority may issue rules about charges that may be imposed by a
sewerage undertaker under a main connection agreement.

The rules may in particular specify —

(@) what types of charge may be imposed;

(b) the amount or the maximum amount, or a method for
determining the amount or maximum amount, of any type of
charge;

(c) principles for determining what types of charge may or may not
be imposed;

(d) principles for determining the amount of any charge that may
be imposed.

The Secretary of State and the Welsh Ministers acting jointly may issue
guidance as to the content of rules under this section.

The Secretary of State and the Welsh Ministers must—

(@) prepare a draft of any proposed guidance and consult the
Authority and the relevant persons about the draft;

(b) lay a copy of the guidance before both Houses of Parliament
and the Assembly;

(c) publish the guidance.

The Authority must have regard to the guidance in making rules under
this section.

The Authority must prepare a draft of any proposed rules and consult
the Secretary of State, the Welsh Ministers and the relevant persons
about the draft.

The relevant persons are —
(@) the Council;

(b) any sewerage undertakers likely to be affected by the guidance
or (as the case may be) the rules;

(c) such other persons as the person or persons consulting thinks or
think appropriate.

The rules may make provision which applies —
(a) generally,
(b) toa specified undertaker, or
(c) toundertakers of a specified description.

If the Authority considers that a sewerage undertaker is not acting as
required by rules under this section, the Authority may give the
undertaker a direction to do, or not to do, a particular thing specified in
the direction.

It is the duty of a sewerage undertaker to comply with a direction under
subsection (9), and this duty is enforceable by the Authority under
section 18.

The Authority may revise rules under this section.

This section applies to a revision as to it applies to the original rules
made under this section.
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(13)

Revised rules may include provision for applying any of the revisions
to main connection agreements made before the revised rules come into
effect.

110G Reduction of charges in particular cases

1)

(10)

(11)

A person who is party to a main connection agreement, or who is
proposing to enter an agreement that would if made be a main
connection agreement, may apply to the Authority for rules under
section 110F to be varied so as to enable a reduction in charges payable
for permitting a main connection under the agreement or proposed
agreement.

The Authority may grant the application if it is satisfied that—

(@) a reduction in the charges that would otherwise apply is
justified by steps to reduce the cost to the sewerage undertaker
of permitting a main connection into its sewerage system that
are taken or proposed to be taken by a person (who need not be
party to the agreement in question) in respect of relevant
premises, and

(b) it is otherwise reasonable to reduce charges imposed in the
particular case.

Premises are relevant premises if matter discharged from those
premises uses or would use the main connection to which the
agreement or proposed agreement relates.

If the Authority grants the application, it must specify how rules under
section 110F are to be varied.

The Authority may make the effect of some or all of the variations
subject to compliance with conditions.

The conditions may be directed to any party to the agreement or
proposed agreement.

The conditions may in particular be designed so as to secure a
reduction in the charges payable by a person whose steps or proposed
steps are relied on to satisfy the requirement in subsection (2)(a).

The Secretary of State and the Welsh Ministers acting jointly may issue
guidance about varying rules under this section.

The Secretary of State and the Welsh Ministers must—

(@) prepare a draft of any proposed guidance and consult the
Authority and the relevant persons about the draft;

(b) lay a copy of the guidance before both Houses of Parliament
and the Assembly;

(c) publish the guidance.

The relevant persons are —
(@) any sewerage undertakers likely to be affected by the guidance;

(b) such other persons as the Secretary of State thinks or the Welsh
Ministers think appropriate.

The Authority must have regard to the guidance in exercising its
functions under this section.”
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(2)

€)

10
(1)

(2)

In sections 110B to 110F of the Water Industry Act 1991 (as substituted by
subsection (1)) —

(@) areference to a main connection agreement includes a reference to an
old main connection agreement, and

(b) a reference to an established undertaker, in relation to a main
connection agreement, is to be construed accordingly.

For the purposes of subsection (2) —

(@) “old main connection agreement” means an agreement made before the
coming into force of subsection (1) that is of the same description as a
main connection agreement, and includes an order under old section
110A which is deemed to be an agreement by virtue of old section
110A(5);

(b) references to old section 110A are references to section 110A, as that
section had effect before being substituted under subsection (1).

Inset appointments

Restriction on appointment in unserved area and large user cases

Section 7 of the Water Industry Act 1991 (continuity of relevant undertakers’
appointments as regards an area) is amended as follows.

In subsection (4)(b) (cases where replacement of an undertaker is possible: an
area not served by the incumbent undertaker), after “that company” there is
inserted “and, in the case of an appointment or variation relating to a part of
the area of an undertaker whose area is wholly or mainly in England, the
relevant condition in subsection (4A) is satisfied”.

In subsection (4)(bb) (replacement cases: an area containing only large users),
for the words from “area and” to “that company;” there is substituted “area
and —

(i) the conditions mentioned in subsection (5) are satisfied
in relation to each of the premises in those parts which
are served by that company, and

(ii) in the case of an appointment or variation relating to a
part of the area of an undertaker whose area is wholly or
mainly in England, the relevant condition in subsection
(4A) is satisfied;”.

After subsection (4) there is inserted —

“(4A) The conditions are that—

(@) the company applying for an appointment or variation
replacing a company as a water undertaker is, or is associated
with, a company that holds an appointment as a water
undertaker in relation to another area at the time the application
is made;

(b) the company applying for an appointment or variation
replacing a company as a sewerage undertaker is, or is
associated with, a company that holds an appointment as a
sewerage undertaker in relation to another area at the time the
application is made.
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(10)

11
(1)

(2)

(4B) For the purposes of subsection (4A) one company is associated with
another if —

(@) one of them is a subsidiary of the other, or
(b) both are subsidiaries of the same company.

“Subsidiary” has the meaning given by section 1159 of the Companies
Act 2006.”

If a company’s application under section 8 of the Water Industry Act 1991 to
replace a water or sewerage undertaker whose area is wholly or mainly in
England on the basis of section 7(4)(b) or (bb) of that Act has been made but not
determined on the day when subsections (2) to (4) of this section come into
force, that application is to be determined as if those subsections were not in
force.

In section 7(4) of the Water Industry Act 1991 —

(@) in paragraph (b) (as amended by subsection (2)), the words from *, in
the case” to “in England,” are repealed;

(b) in paragraph (bb)(ii) (as inserted by subsection (3)), the words from “in
the case” to “in England,” are repealed.

If a company’s application under section 8 of the Water Industry Act 1991 to
replace a water or sewerage undertaker whose area is wholly or mainly in
Wales on the basis of section 7(4)(b) or (bb) of that Act has been made but not
determined on the day when subsection (6) of this section comes into force, that
application is to be determined as if that subsection were not in force.

Subsections (6) and (7) come into force on such day as the Minister may by
order made by statutory instrument appoint.

“The Minister” means —
(a) inrelation to England, the Secretary of State;
(b) inrelation to Wales, the Welsh Ministers.

A statutory instrument containing an order to be made by the Welsh Ministers
under subsection (8) may not be made unless a draft has been laid before and
approved by a resolution of the National Assembly for Wales.

Procedure with respect to inset appointments

Section 8 of the Water Industry Act 1991 (procedure with respect to
appointments and variations replacing relevant undertakers) is amended as
follows.

In subsection (2)(a) (the Water Services Regulation Authority to serve notice of
application), for “on the existing appointee the NRA and on every” there is
substituted “on—
(i) the existing appointee,
(ii) if the application relates to the replacement of a water
undertaker whose area is wholly or mainly in England,
the Chief Inspector of Drinking Water,

(iii) if the application relates to the replacement of a water
undertaker whose area is wholly or mainly in Wales, the
Chief Inspector of Drinking Water for Wales if there is
one, or the Chief Inspector of Drinking Water if section
86(1B)(b) applies,
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(iv) the Environment Agency, and
(v) every”.

(3) In subsection (4)(b) (the Secretary of State or the Water Services Regulation
Authority to serve notice of proposed appointment or variation), for “on the
existing appointee the NRA and on every” there is substituted “on—

(i) the existing appointee,

(ii) if the proposed appointment or variation would replace
a water undertaker whose area is wholly or mainly in
England, the Chief Inspector of Drinking Water,

(iif)  if the proposed appointment or variation would replace
a water undertaker whose area is wholly or mainly in
Wales, the Chief Inspector of Drinking Water for Wales
if there is one, or the Chief Inspector of Drinking Water
if section 86(1B)(b) applies,

(iv) the Environment Agency, and

(v) every”.

(4) In subsection (5)(b) (the Secretary of State or the Water Services Regulation
Authority to serve notice of the making of an appointment or variation), for “on
the NRA and on every” there is substituted “on—

(i) if the appointment or variation replaces a water
undertaker whose area is wholly or mainly in England,
the Chief Inspector of Drinking Water,

(ii) if the appointment or variation replaces a water
undertaker whose area is wholly or mainly in Wales, the
Chief Inspector of Drinking Water for Wales if there is
one, or the Chief Inspector of Drinking Water if section

86(1B)(b) applies,
(iif) the Environment Agency, and
(iv) every”.

Duty of OFT to refer mergers of relevant undertakers to Competition Commission

12 Exceptions to duty and undertakings in lieu of merger references

(1) In section 32 of the Water Industry Act 1991 (duty of OFT to refer merger of
water or sewerage undertaking to Competition Commission), for “section 33
below,” there is substituted “sections 33 and 33A,”.

(2) After section 33, there is inserted —
“33A Exceptions to duty to make reference

(1) The OFT may decide not to make a merger reference under section 32
as regards a case falling within section 32(a) if it believes that—
(@) the arrangements concerned are not sufficiently far advanced,
or are not sufficiently likely to proceed, to justify the making of
a reference to the Competition Commission;
(b) the prospective merger is not likely to prejudice the ability of
the Authority, in carrying out its functions by virtue of this Act,
to make comparisons between water enterprises; or
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(c) the prospective merger is likely to prejudice that ability, but the
prejudice in question is outweighed by relevant customer
benefits relating to the merger.

(2) The OFT may decide not to make a merger reference under section 32
as regards a case falling within section 32(b) if it believes that—

(a) the merger has not prejudiced and is not likely to prejudice the
ability of the Authority, in carrying out its functions by virtue of
this Act, to make comparisons between water enterprises; or

(b) the merger has prejudiced or is likely to prejudice that ability,
but the prejudice in question is outweighed by relevant
customer benefits relating to the merger.

(3) Before forming a view as to the matters in subsection (1)(b) or (c) or
(2)(a) or (b), the OFT must—

(@) request the Authority to give an opinion under section 33B, and
(b) consider that opinion.

(4) The OFT may not make a merger reference under section 32 if —

(a) it is considering whether to accept an undertaking under
section 33D instead of making such a reference; or

(b) itis prevented by section 74 of the Enterprise Act 2002 (effect of
accepting an undertaking in lieu), in a case where that section as
applied by paragraph 1 of Schedule 4ZA may have effect to
prevent such a merger reference.

(5) In this section “relevant customer benefit” has the meaning given by
paragraph 7 of Schedule 4ZA, except that references in paragraph 7 to
what the Competition Commission believes are to be read for the
purposes of this section as references to what the OFT believes.

33B Opinion of the Authority

(1) Where the OFT makes a request under section 33A(3), the Authority
must give its opinion on—

(@) whether and to what extent the actual or prospective merger
has prejudiced or is likely to prejudice the Authority’s ability, in
carrying out its functions by virtue of this Act, to make
comparisons between water enterprises, and

(b) where it forms the view that the actual or prospective merger
has prejudiced or is likely to prejudice that ability, whether the
prejudice in question is outweighed by any relevant customer
benefits relating to the merger.

(2) In forming an opinion on the matters in subsection (1), the Authority
must apply the methods set out in the statement under section 33C that
has effect when the request under section 33A(3) is made.

(3) In this section “relevant customer benefit” has the meaning given by
paragraph 7 of Schedule 4ZA, except that references in paragraph 7 to
what the Competition Commission believes are to be read for the
purposes of this section as references to what the Authority believes.
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33C Statement of methods

(1)

(2)

(4)

The Authority must prepare and keep under review a statement of the
methods to be applied in forming an opinion on the matters in section
33B(1).

The statement must in particular set out—

(@) the criteria to be used for assessing the effect of any particular
water enterprise ceasing to be a distinct enterprise on the
Authority’s ability, in carrying out its functions by virtue of this
Act, to make comparisons between water enterprises;

(b) the relative weight to be given to the criteria.

Before preparing or altering the statement, the Authority must
consult—

(@) the Secretary of State,

(b) the Welsh Ministers,

(c) the OFT,

(d) the Competition Commission, and
(e) relevant undertakers.

The Authority must from time to time publish the statement as it has
effect for the time being.”

(3) After section 33C (as inserted by subsection (2)) there is inserted —

“33D Undertakings in lieu of a merger reference

(1)

If the OFT considers that it is under a duty to make a merger reference
under section 32, it may instead of making such a reference accept
undertakings to take such action as the OFT thinks appropriate from
such of the parties concerned in the actual or prospective merger as the
OFT considers appropriate.

The power under subsection (1) is to be exercised for the purpose of
remedying, mitigating or preventing the prejudicial effect on the
Authority’s ability, in carrying out its functions by virtue of this Act, to
make comparisons between water enterprises that the actual or
prospective merger has had, may have had or may be likely to have.

In forming a view for the purposes of subsection (1) as to whether it is
under a duty to make a merger reference under section 32, the OFT —

(a) isto disregard the effect of section 33A(4)(a), but

(b) is to take into account the powers under section 33A(1) and (2)
to decide not to make a merger reference.

In proceeding under subsection (1), the OFT must, in particular, have
regard to the need to achieve as comprehensive a solution as is
reasonable and practicable to the prejudicial effect on the Authority’s
ability, in carrying out its functions by virtue of this Act, to make
comparisons between water enterprises.

In proceeding under subsection (1), the OFT may, in particular, have
regard to the effect of any action on any relevant customer benefits in
relation to the actual or prospective merger.

Before deciding whether or not to accept an undertaking under this
section, the OFT must—

54

10

15

20

25

30

35

40

45



26 Water Bill
Part 1 — Water industry

(@) request the Authority to give its opinion on the effect of the
undertakings offered, and

(b) consider the Authority’s opinion.

(7) Where the OFT makes a request under subsection (6), the Authority
must give its opinion on the effect of the undertakings offered.

(8) An undertaking under this section—
(@) comes into force when accepted;

(b) may be varied or superseded by another undertaking under this
section;

(c) may be released by the OFT.

(9) An undertaking under this section ceases to be in force if an order
under section 75 or 76 of the Enterprise Act 2002 (powers to make an
order where an undertaking is not fulfilled) is made, in a case where
that provision of the Enterprise Act 2002 as applied by paragraph 1 of
Schedule 4ZA may have effect in relation to such an undertaking.

(10) The OFT must consider any representations received by it in relation to
varying or releasing an undertaking under this section as soon as
reasonably practicable.

(11) In this section “relevant customer benefit” has the meaning given by
paragraph 7 of Schedule 4ZA, except that—

(@) referencesin paragraph 7 to what the Competition Commission
believes are to be read for the purposes of subsections (1) to (6)
as references to what the OFT believes, and

(b) references in paragraph 7 to what the Competition Commission
believes are to be read for the purposes of subsection (7) as
references to what the Authority believes.”

13 Exclusion of small mergers: advice of OFT on threshold

In section 33 of the Water Industry Act 1991 (exclusion of small mergers from
the Office of Fair Trading’s duty to make a reference to the Competition
Commission under section 32), after subsection (6) there is inserted —

“(6A) The OFT must—

(@) keep under review the conditions set out in subsection (1)(a)
and (b), and

(b) from time to time advise the Secretary of State as to whether the
conditions in subsection (1)(a) and (b), and the sums mentioned
in those paragraphs, are still appropriate.”

Relevant undertakers’ charges

14  Charges schemes

(1) In section 143 of the Water Industry Act 1991 (charges schemes), for
subsections (6) to (9) (charges scheme not to take effect until approved by the
Water Services Regulation Authority, etc), there is substituted —

“(6) If the Authority considers that a relevant undertaker’s charges scheme
does not comply with —
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(6A)

(@) subsection (2), (3) or (5),
(b) regulations under section 143A,
(c) rules under section 143B, or
(d) section 144A(9), (10) and (11)(a),
the Authority may give the undertaker a direction to do, or not to do, a
thing specified in the direction.

~— — —

It is the duty of a relevant undertaker to comply with a direction under
subsection (6), and this duty is enforceable by the Authority under
section 18.”

(2) After section 143A there is inserted —

“143B Rules about charges schemes

(1)

(2)

The Authority must issue rules about charges schemes under section
143, and the provisions of charges schemes must comply with rules so
issued.

Rules under this section may in particular —

(@) specify what types of charge may be imposed;

(b) specify the amount or the maximum amount, or a method for
determining the amount or maximum amount, of any type of
charge;

(c) specity principles for determining what types of charge may or
may not be imposed;

(d) specify methods and principles for determining the amount of
any charge that may be imposed;

() require particular schemes of charges to be available in
specified cases.

The rules may make different provision for different cases, including
different provision in relation to different, or different descriptions of,
persons, circumstances or localities.

The power to make rules under this section may not be exercised for the
purpose of limiting the total revenues of relevant undertakers from
charges fixed by or in accordance with charges schemes.

Guidance as to the content of rules under this section may be issued by
the Secretary of State and the Welsh Ministers acting jointly.

The Secretary of State and the Welsh Ministers must —

(@) prepare a draft of any proposed guidance and consult the
Authority and the relevant persons about the draft;

(b) lay a copy of the guidance before both Houses of Parliament
and the Assembly;

(c) publish the guidance.

The Authority must have regard to the guidance in making rules under
this section (as well as to any guidance issued under section 43 or 44 of
the Flood and Water Management Act 2010).

The Authority must prepare a draft of any proposed rules and consult
the relevant persons about the draft.

The relevant persons are —
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(@) the Council;
(b) any relevant undertakers likely to be affected by the guidance
or the rules;

(c) such other persons as the Secretary of State and the Welsh
Ministers think appropriate.

(10) The Authority may revise rules under this section.

(11) This section applies to a revision as it applies to the original rules made
under this section.”

15  Charging rules
After section 144 of the Water Industry Act 1991 there is inserted —

“Rules about undertakers’ charges
144ZA Charging rules

(1) The Authority must issue rules about charges that may be imposed —
(@) by a water undertaker under section 42(2)(a), 45(6), 46(7)(b),
51A(7)(aa) or 51C(2);
(b) by a sewerage undertaker under section 99(2)(a) or (2A)(a),
101B(3), 104(6B)(c), 105ZA(2) or 107(3)(b)(i).

(2) The rules may in particular —

(@) specify what types of charges may be imposed;

(b) specify the amount or the maximum amount, or a method for
determining the amount or maximum amount, of any type of
charge;

(c) specify principles for determining what types of charges may or
may not be imposed;

(d) specify principles for determining the amount of any change
that may be imposed;

(e) provide for charges to be payable over a period.

(3) The charges that may be imposed by a water undertaker under section
42(2)(a) for the provision of a new water main, or under section 51C(2)
for the adoption of a new water main provided by another, may include
charges for —

(@) providing such other infrastructure, including other water
mains, as it is necessary to provide in consequence of the
provision of the new water main;

(b) doing works to increase the capacity of an existing water main,
or procuring the doing of such works, where the use of that
increased capacity is a consequence of the provision of the new
water main.

(4) The charges that may be imposed by a sewerage undertaker under
section 99(2)(a) for the provision of a new public sewer, or under
section 105ZA(2) for the adoption of a new sewer provided by another,
may include charges for —

(@) providing such other infrastructure, including other public
sewers, as it is necessary to provide in consequence of the
provision of the new public sewer;
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(6)

)

(10)

(b) doing works to increase the capacity of an existing public sewer,
where the use of that increased capacity is a consequence of the
provision of the new public sewer.

The rules may provide for the determination of the amount to be paid
by —
(@) a water undertaker under section 51C(5) upon the vesting of a
water main in the undertaker;

(b) a sewerage undertaker under section 105ZA(4) upon the
vesting of a sewer in the undertaker.

Rules made by virtue of subsection (5) may, in particular, provide for
the determination to take into account—

(@) revenue that might be derived from the water main or sewer in
question;

(b) costs that might have been incurred in providing such a water
main or sewer.

The rules may also make provision as to—

(@) the amount of security that may be required by a water
undertaker under section 42(1)(b), 47(2)(a) or 51C(4);

(b) the amount of security that may be required by a sewerage
undertaker under section 99(1)(b), 101B(3A), 105ZA(3) or
107(3)(b)(ii);

(c) the type of security that may be required;

(d) the payment of interest on a sum deposited with a relevant
undertaker by way of security.

If the Authority considers that a relevant undertaker is not acting as
required by rules under this section, the Authority may give the
undertaker a direction to do, or not to do, a thing specified in the
direction.

It is the duty of a relevant undertaker to comply with a direction under
subsection (8), and this duty is enforceable by the Authority under
section 18.

The rules may make provision which applies —
(@) generally,
(b) to a specified person or description of person;
(c) inrelation to a specified power or powers to impose charges.

1447ZB Section 144ZA: supplementary

(1)
(2)

€)

The Secretary of State and the Welsh Ministers acting jointly may issue
guidance as to the content of rules under section 144ZA.

The guidance may, in particular, specify principles that should govern
the content of rules.

The Secretary of State and the Welsh Ministers must—

(@) prepare a draft of any proposed guidance and consult the
Authority and the relevant persons about the draft;

(b) lay a copy of the guidance before both Houses of Parliament
and the Assembly;

(c) publish the guidance.
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(4) The Authority must have regard to the guidance in making rules under
section 144ZA.

(6) The Authority must prepare a draft of any proposed rules and consult
the relevant persons about the draft.

(6) The relevant persons are —
(@) the Council;
(b) any relevant undertakers likely to be affected by the guidance
or the rules;
(c) any water supply or sewerage licensees likely to be affected by
the guidance or the rules;

(d) such other persons as the Secretary of State and the Welsh
Ministers think appropriate.

(7) The Authority may revise rules under section 144ZA.

(8) Section 144ZA and this section apply to a revision as they apply to the
original rules.”

16  Charges for providing a water main etc
(1) The Water Industry Act 1991 is amended as follows.

(2) Insection 42 (financial conditions for compliance with the duty in section 41 to
provide a water main) —

(@) in subsection (1)(b) (condition as to providing security), for the words
from “such security” to “reasonably required” there is substituted
“such security as charging rules allow and the undertaker may have
required”;

(b) in subsection (2) (undertaking to pay), for paragraph (a) there is
substituted —

“(a) bind the person or persons mentioned in that subsection
to pay to the undertaker such charges as the undertaker
may impose in accordance with charging rules, and”;

(c) subsections (4) and (5) (interest on sums deposited by way of security)
are repealed;

(d) in subsection (6) (reference of disputes to Water Services Regulation
Authority), in paragraph (b), after “the amount” there is inserted “or
amounts by way of charges”.

(3) Insection 45 (duty to make domestic connections to a water main) —

(@) insubsection (2) (the nature of the duty), the words “, at the expense of
the person serving the notice,” are repealed;

(b) for subsection (6) there is substituted —

“(6) Where a water undertaker carries out any works which it is its
duty under this section to carry out, the person serving the
notice is liable to pay to the undertaker such charges as the
undertaker may impose in accordance with charging rules.”;

() in subsection (6A) (reference of disputes to Authority), for “as to
whether the expenses were incurred reasonably” there is substituted
“as to the payments required to be made”.

(4) In section 46 (duty to carry out ancillary works for the purpose of making a
domestic connection under section 45) —
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(@) insubsection (1) (the nature of the duty), the words “, at the expense of
the person serving the notice,” are repealed;

(b) in subsection (7), in paragraph (b), for “under this section at another
person’s expense” there is substituted “as its duty under this section”;

(c) in subsection (7), in the words after paragraph (b), for “under that
section at another person’s expense” there is substituted “as its duty
under that section”;

(d) insubsection (9) (consequences of exercising power under section 46(8)
to lay a water main rather than a service pipe), paragraph (b)
(maximum expenses recoverable) and the “but” preceding it are
repealed.

(5) Insection 47 (conditions of connection with water main) —

(@) in subsection (2)(a) (requirement to give security for amounts to be
paid), for the words from “such security” to “reasonably require” there
is substituted “such security as charging rules allow and the undertaker
requires”;

(b) in subsection (3B) (reference of disputes to Authority), in the opening
words, “whether” is repealed;

(c) insubsection (3B), for paragraph (a) there is substituted —

“(a) the security required to be provided by a condition
imposed under subsection (2)(a),”;

(d) insubsection (3B)(b), at the beginning there is inserted “whether”;
(e) insubsection (3B)(c), after “particular case,” there is inserted “whether”.

(6) Insection51A (agreements to adopt in future a water main laid by another etc),
in subsection (7) (terms of agreements) —

(@) inparagraph (a) (provision of infrastructure to be at the expense of the
person constructing or proposing to construct the new water main), for
the words from the beginning to “person; or” there is substituted “for
the provision by —

(i) the person constructing or proposing to
construct the water main, at the person’s
expense; or”;

(b) after paragraph (a), there is inserted —

“(aa) for the payment by the person constructing or
proposing to construct the water main, in a case where
the undertaker is to provide infrastructure as described
in paragraph (a), of such charges as the undertaker may
impose in accordance with charging rules;”.

(7) In section 51C (financial conditions for undertaker’s compliance with
agreement under section 51A) —

(@) in subsection (2), for “the costs mentioned in subsection (3) below”
there is substituted “such charges as the undertaker may impose in
accordance with charging rules”;

(b) subsection (3) (application of section 43) is repealed;

(c) for subsection (4) (taking security and paying interest), there is
substituted —

“(4) The water undertaker may require the person to provide such
security for the payment of the amount of the charges
mentioned in subsection (2) or section 51A(7)(aa) as charging
rules allow.”
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(d) insubsection (5) (water undertaker to pay discounted offset amount on
vesting of the adopted main), for “a sum equal to the discounted offset
amount” there is substituted “an amount (which may be nil)
determined in accordance with charging rules”;

(e) subsections (6) to (10) (liability to pay amount and calculation of
amount) are repealed.

17  Charges for providing a public sewer etc
(1) The Water Industry Act 1991 is amended as follows.

(2) Insection 99 (financial conditions for compliance with the duty in section 98 to
provide a public sewer or lateral drain)—
(@) in subsection (1)(b) (condition as to providing security), for the words
from “such security” to “reasonably required” there is substituted
“such security as charging rules allow and the undertaker may have
required”;
(b) in subsection (2) (undertaking to pay in respect of public sewer), for
paragraph (a) there is substituted —

“(a) bind the person or persons mentioned in that subsection
to pay to the undertaker such charges as the undertaker
may impose in accordance with charging rules, and”;

(c) in subsection (2A) (undertaking to pay in respect of lateral drain), for
paragraph (a) there is substituted —

“(a) bind the person or persons mentioned in that subsection
to pay to the undertaker such charges as the undertaker
may impose in accordance with charging rules, and”;

(d) subsections (4) and (5) (interest on sums deposited by way of security)
are repealed;

(e) insubsection (6) (reference of disputes to the Water Services Regulation
Authority), in paragraph (b), after “the amount” there is inserted “or
amounts by way of charges”;

(3) In section 101B (power to provide lateral drain following provision of public
sewer) —

(a) in subsection (3) (obligation to pay for drain requested), for “the costs
reasonably incurred in or in connection with providing that drain”
there is substituted “such charges as the undertaker may impose in
accordance with charging rules”;

(b) after subsection (3) there is inserted —

“(3A) The sewerage undertaker may require the person making a
request under this section to provide such security for the
payment of the charges as charging rules allow.”;

(c) insubsection (4) (reference of disputes to Authority), for paragraph (b)
there is substituted —

“(b) the amount of any charge imposed,”;
(d) in subsection (4), after paragraph (b) there is inserted “or
(c) the security required to be provided,”.

(4) Insection 104 (agreements to adopt in future a sewer laid by another etc), after
subsection (6A), there is inserted —

“(6B) The terms of an agreement under this section which relates to
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the construction of a sewer may include in particular —

(@) terms for the provision of such infrastructure at or
downstream of the point of connection with the
undertaker’s sewerage system as it is necessary to
provide in consequence of incorporating the new sewer;

(b) terms for such infrastructure to be provided —

(i) by the person who is constructing or proposing
to construct the sewer as mentioned in
subsection (1)(a) and at the person’s expense, or

(ii) by the sewerage undertaker;

(c) terms for the payment to the undertaker, in a case where
the undertaker provides infrastructure, of such charges
as the undertaker may impose in accordance with
charging rules.”

(5) After section 105 there is inserted —
“105ZA Financial conditions of compliance

(1) This section applies where an agreement is, or is to be, entered into
under section 104 in relation to a sewer (“the adopted sewer”) by, or on
behalf of, a sewerage undertaker and a person mentioned in section
104(1)(a) or (b).

(2) Thesewerage undertaker may, as a condition of its compliance with the
agreement, require the person to pay to it such charges as the
undertaker may impose in accordance with charging rules.

(3) The sewerage undertaker may require the person to provide such
security for the payment of the amount of the charges mentioned in
subsection (2) or section 104(6B)(c) as charging rules allow.

(4) The sewerage undertaker, upon declaring the sewer to be vested in the
undertaker, is to pay to the person an amount (which may be nil)
determined in accordance with charging rules.

(5) Any dispute between the sewerage undertaker and the person as to the
payments required to be made or the security required to be provided
may be referred to the Authority for determination under section 30A
by either party to the dispute.”

(6) In section 107 (right of a sewerage undertaker to undertake the making of a
communication with a public sewer) —

(@) in subsection (3)(b)(i) (no obligation for undertaker to act until paid an
estimated cost of the work in advance), for “the cost of the work” there
is substituted “the amount by way of charges that the undertaker may
impose in accordance with charging rules for making the connection”;

(b) in subsection (3)(b)(ii) (no obligation for undertaker to act until given
security for payment), for “such security” to the end there is substituted
“such security for the payment of that amount as charging rules allow
and it may have required.”;

(c) for subsection (4), there is substituted —

“(4) If a payment to a sewerage undertaker under subsection (3)
exceeds the charges that may, in the event, be imposed in
accordance with charging rules for making the connection in
question, the excess is to be repaid by the undertaker; and, if
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and so far as those charges are not covered by a payment under
subsection (3), those charges are to be paid by the person for
whom the work was undertaken.”;

(d) in subsection (4A) (reference to disputes to Authority), in paragraph
(a), for “of the cost of works” there is substituted “of the amount of
charges”;

(e) insubsection (4A), for paragraph (b) (and the “or” following it) there is
substituted —

“(b) the security required by the undertaker, or”;

(f) insubsection (4A), for paragraph (c) there is substituted —

“(c) whether any excess is repayable, or any charges are
payable, under subsection (4), or the amount of any such
excess or Charges,”.

Regulation of relevant undertakers, water supply licensees and sewerage licensees

18  Extension of time limit for imposing financial penalties

(1) Insection 22C of the Water Industry Act 1991 (time limits on the imposition of
financial penalties), in subsection (1), for “twelve months” there is substituted
“five years”.

(2) But subsection (1) does not apply in relation to a contravention or failure
which—

(@) occurred before the date on which this section comes into force, and
(b) isnot continuing on that date.

19  Conduct of marketing activities

After section 30A of the Water Industry Act 1991 there is inserted —

“Provision with respect to marketing
30B Conduct of marketing activities

(1) The Secretary of State may, on application by the Authority, by order
made by statutory instrument make provision in relation to—

(@) the conduct of marketing activities that are directed to non-
household customers and undertaken by or on behalf of
relevant undertakers, water supply licensees and sewerage
licensees;

(b) the publication of information to assist non-household
customers in choosing or changing their suppliers of water or
providers of sewerage services.

(2) For the purposes of subsection (1) a customer is a non-household
customer if the premises supplied or served are not household
premises (as defined in section 17C).

(3) Requirements imposed on relevant undertakers, water supply
licensees and sewerage licensees by an order under subsection (1) are
to be enforceable under section 18 by the Authority.

(4) The Secretary of State may make an order under subsection (1) if —
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()

(@) the application complies with subsection (5);

(b) the Secretary of State is satisfied that the Authority has
sufficiently consulted the persons mentioned in subsection (6)
as regards the application and any modifications proposed by
the Secretary of State, and

(c) the Secretary of State has considered the proposals, the
Authority’s reasons for its proposals, and any representations
made by persons consulted.

An application must set out—

(@) the Authority’s proposals for the making of an order under
subsection (1);

(b) asummary of the Authority’s reasons for its proposals.

The persons are —
(@) the Welsh Ministers;
(b) the Council;
(c) relevant undertakers, water supply licensees and sewerage
licensees;
(d) such other persons as the Secretary of State considers
appropriate.

An order under subsection (1) is subject to annulment in pursuance of
a resolution of either House of Parliament.”

20  Standards of performance: water supply licensees

(1) After section 38 of the Water Industry Act 1991 there is inserted —

“38ZA Standards of performance in connection with the supply of water:

(1)

water supply licensees

For the purpose of establishing overall standards of performance in
connection with the supply of water by water supply licensees in
accordance with their retail authorisations, the Secretary of State may,
in accordance with section 39ZA, by regulations —
(@) impose requirements in connection with such supplies of water;
(b) provide for a requirement so imposed to be enforceable under
section 18 by —
(i) the Secretary of State, or
(ii) the Authority, with the consent of or in accordance with
a general authorisation given by the Secretary of State.

The Secretary of State may, in accordance with section 39ZA, by
regulations prescribe such standards of performance in connection
with the provision of supplies of water as, in the Secretary of State’s
opinion, ought to be achieved in individual cases.

Regulations under subsection (2) may provide that if a water supply
licensee fails to meet a prescribed standard the licensee must pay such
amount as may be prescribed to any person who —

(a) is affected by the failure, and
(b) is of a prescribed description.
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(4) Without prejudice to the generality of the power conferred by
subsection (2), regulations under subsection (2) may —

(@) include in a standard of performance a requirement for a water
supply licensee, in prescribed circumstances, to inform a person
of that person’s rights by virtue of any such regulations;

(b) provide for a dispute under the regulations to be referred by
either party to the dispute to the Authority;

(c) make provision for the procedure to be followed in connection
with any such reference and for the Authority’s determination
on such a reference to be enforceable in such manner as may be
prescribed;

(d) prescribe circumstances in which a water supply licensee is to
be exempted from requirements of the regulations.

(5) Where the Authority determines any dispute in accordance with
regulations under this section it must, in such manner as may be
specified in the regulations, give its reasons for reaching its decision
with respect to the dispute.”

(2) Section 38A of that Act (information as to levels of performance) is amended in
accordance with subsections (3) to (6).

(3) In subsection (1) (duty of Water Services Regulation Authority to collect
information) —

(a) the “and” following paragraph (a) is repealed;
(b) after paragraph (a) there is inserted —
“(aa) the compensation paid by water supply licensees under
regulations under section 38ZA(2); and”;

(c) in paragraph (b), after “water undertakers” there is inserted “or water
supply licensees”.

(4) After subsection (2) there is inserted —

“(2A) At such times as the Authority may direct, each water supply licensee
is to give the following information to the Authority —

(a) as respects each standard established by regulations under
section 38ZA(1), such information with respect to the level of
performance achieved by the licensee as may be prescribed;

(b) as respects each standard prescribed by regulations under
section 38ZA(2), the number of cases in which compensation
was paid and the aggregate amount or value of that
compensation.”

(5) Insubsection (3) (offence of failing to comply with subsection (2)) —
(@) after “water undertaker” there is inserted “or water supply licensee”;

(b) for “anything required of him by subsection (2) above” there is
substituted “anything that subsection (2) or (2A) requires that
undertaker or licensee to do”.

(6) In subsection (4) (publication of information collected), after “water
undertakers” there is inserted “or water supply licensees”.
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(7)  After section 39 there is inserted —
“39ZA Procedure for regulations under section 38ZA

(1) Section 39 applies for the purposes of making regulations under section
38ZA as it applies for the purposes of making regulations under section
38.

(2) Intheapplication of section 39 by virtue of subsection (1), a reference to
a water undertaker is to be treated as a reference to a water supply
licensee.”

21  Standards of performance: sewerage licensees
(1) After section 95 of the Water Industry Act 1991 there is inserted —

“95ZA Standards of performance in connection with the provision of
sewerage services: sewerage licensees

(1) For the purpose of establishing overall standards of performance in
connection with the provision of sewerage services by sewerage
licensees in accordance with their retail authorisations, the Secretary of
State may, in accordance with section 96ZA, by regulations —

(@) impose requirements in connection with the provision of
sewerage services;
(b) provide for a requirement so imposed to be enforceable under
section 18 by —
(i) the Secretary of State, or

(ii) the Authority, with the consent of or in accordance with
a general authorisation given by the Secretary of State.

(2) The Secretary of State may, in accordance with section 96ZA, by
regulations prescribe such standards of performance in connection
with the provision of sewerage services as, in the Secretary of State’s
opinion, ought to be achieved in individual cases.

(3) Regulations under subsection (2) may provide that if a sewerage
licensee fails to meet a prescribed standard the licensee must pay such
amount as may be prescribed to any person who —

(a) is affected by the failure, and
(b) is of a prescribed description.

(4) Without prejudice to the generality of the power conferred by
subsection (2), regulations under subsection (2) may —

(@) include in a standard of performance a requirement for a
sewerage licensee, in prescribed circumstances, to inform a
person of that person’s rights by virtue of any such regulations;

(b) provide for a dispute under the regulations to be referred by
either party to the dispute to the Authority;

(c) make provision for the procedure to be followed in connection
with any such reference and for the Authority’s determination
on such a reference to be enforceable in such manner as may be
prescribed;

(d) prescribe circumstances in which a sewerage licensee is to be
exempted from requirements of the regulations.
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(5) Where the Authority determines any dispute in accordance with
regulations under this section it must, in such manner as may be
specified in the regulations, give its reasons for reaching its decision

with respect to the dispute.”
(2) Section 95A of that Act (information as to levels of performance) is amended in

accordance with subsections (3) to (6).

3) In subsection (1) (duty of Water Services Regulation Authority to collect
y & y
information) —
(@) the “and” following paragraph (a) is repealed;
(b) after paragraph (a) there is inserted —
“(aa) the compensation paid by sewerage licensees under
regulations under section 95ZA(2); and”;
() in paragraph (b), after “sewerage undertakers” there is inserted “or
sewerage licensees”.
(4) After subsection (2) there is inserted —

“(2A) At such times as the Authority may direct, each sewerage undertaker
or sewerage licensee is to give the following information to the
Authority —

(a) as respects each standard established by regulations under
section 95ZA(1), such information with respect to the level of
performance achieved by the licensee as may be prescribed;

(b) as respects each standard prescribed by regulations under
section 95ZA(2), the number of cases in which compensation
was paid and the aggregate amount or value of that
compensation.”

5) Insubsection (3) (offence of failing to comply with subsection (2)) —
& ply
(a) after “sewerage undertaker” there is inserted “or sewerage licensee”;
(b) for “anything required of him by subsection (2) above” there is
substituted “anything that subsection (2) or (2A) requires that
undertaker or licensee to do”.
6) In subsection (4 ublication of information collected), after “sewerage
p &
undertakers” there is inserted “or sewerage licensees”.
(7) After section 96 there is inserted —
“96ZA Procedure for regulations under section 95ZA
(1) Section 96 applies for the purposes of making regulations under section
95ZA) as it applies for the purposes of making regulations under
section 95.
(2) Intheapplication of section 96 by virtue of subsection (1), a reference to
a sewerage undertaker is to be treated as a reference to a sewerage
licensee.”
22 Obtaining information for enforcement purposes
(1) Section 203 of the Water Industry Act 1991 (power to acquire information for

enforcement purposes) is amended as follows.
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(2) For subsection (1) there is substituted —

“(1) The Minister or the Authority may serve a notice under subsection (2)
in respect of —

(@) acompany that holds an appointment as a relevant undertaker,
if of the opinion that Condition 1 is satisfied, or

(b) a person who holds a licence under Chapter 1A of Part 2, if of
the opinion that Condition 2 is satisfied.

(1A) Condition 1 is that the company —

(@) may be contravening, or may have contravened, a condition of
the appointment or a statutory or other requirement
enforceable under section 18,

(b) may be causing or contributing to, or may have caused or
contributed to, a contravention by another company holding an
appointment as a relevant undertaker of a condition of the
appointment or a statutory or other requirement enforceable
under section 18,

(c) may be causing or contributing to, or may have caused or
contributed to, a contravention by a person holding a licence
under Chapter 1A of Part 2 of a condition of the licence or a
statutory or other requirement enforceable under section 18,

(d) has not met the standards prescribed under section 38(2) in
connection with the provision of supplies of water, or

(e) has not met the standards prescribed under section 95(2) in
connection with the provision of sewerage services.

(1B) Condition 2 is that the person—

(@) may be contravening, or may have contravened, a condition of
the licence or a statutory or other requirement enforceable
under section 18,

(b) may be causing or contributing to, or may have caused or
contributed to, a contravention by a company holding an
appointment as a relevant undertaker of a condition of the
appointment or a statutory or other requirement enforceable
under section 18,

(c) may be causing or contributing to, or may have caused or
contributed to, a contravention by another person holding a
licence under Chapter 1A of Part 2 of a condition of the licence
or a statutory or other requirement enforceable under section
18,

(d) has not met the standards prescribed under section 38ZA(2) in
connection with the provision of water supplies, or

(e) has not met the standards prescribed under section 95ZA(2) in
connection with the provision of sewerage services.

(1C) The notice may be served —
(@) onany person;
(b) for any purpose connected with powers under Chapter 2 of Part

(3) In subsections (2) and (6), for “Secretary of State”, in each place where those

words occur, there is substituted “Minister”.

(4) Insubsection (7)—
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(@) for “orlicence” there is substituted “or a person holding such a licence”;
(b) the words “to him” are repealed;
(c) the words “him with” are repealed.

(5) After subsection (7) there is inserted —

“(8) “The Minister” means—
(a) the Secretary of State in respect of —
(i) any relevant undertaker whose area is wholly or mainly
in England;
(ii) any water supply licensee or sewerage licensee carrying
out licensed activities using the supply system or
sewerage system of any such undertaker;

(b) the Welsh Ministers in respect of —
(i) any relevant undertaker whose area is wholly or mainly
in Wales;
(ii) any water supply licensee or sewerage licensee carrying
out licensed activities using the supply system or
sewerage system of any such undertaker.

(9) In this section—
(a) references to the supply system of a water undertaker are to be
construed in accordance with section 17B;
(b) references to the sewerage system of a sewerage undertaker are
to be construed in accordance with section 17BA(8).”

23  Modification of appointment and licence conditions

(1) The Water Services Regulation Authority may modify the conditions of
appointment of a company appointed under Chapter 1 of Part 2 of the Water
Industry Act 1991 to be a water or sewerage undertaker where it considers it
necessary or expedient to do so in consequence of amendments to that Act
made by —

(@) Partl;
(b) Schedule 7;
(c) an order under section 3.

(2) The Authority may modify the conditions of a licence under Chapter 1A of Part
2 of the Water Industry Act 1991 relating to the supply of water where it
considers it necessary or expedient to do so in consequence of amendments to

an order under section 3.

that Act made by —
(@) sections1and 2 and Schedules 1 and 2;
(b) section 6;
(c) section19;
(d) section 20;
(e) Schedule 5;
(f) Schedule 7;
)

(g

(3) The Authority may modify the conditions of a licence under Chapter 1A of Part
2 of the Water Industry Act 1991 relating to the provision of sewerage services
where it considers it necessary or expedient to do so in consequence of
amendments to that Act made by Schedule 5.
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(4) Where the Authority modifies —
(@) conditions of appointment under subsection (1), or
(b) conditions of a licence under subsection (2) or (3),

it may make such incidental or consequential modifications of other conditions
of the appointment or, as the case may be, other conditions of the licence as it
considers necessary or expedient.

(5) Before making any modifications under subsection (1), (2), (3) or (4), the
Authority must consult—

(a) the company holding the appointment or, as the case may be, the
person holding the licence, and

(b) such other persons (if any) as the Authority thinks it appropriate to
consult.

(6) The powers of the Authority under subsections (1) to (4) may not be exercised
after the end of the period of two years beginning with —

(a) the first day on which all of the provisions of Part 1 of this Act and
Schedule 7 are in force in relation to England and Wales, or

(b) the day on which the repeal of paragraph 9(b) of Schedule 2A to the
Water Industry Act 1991 by order under section 3 comes into force, in a
case where section 17A(3)(b) is not repealed by order under section 3
before or at the same time as Schedule 2 comes into force.

PART 2

WATER RESOURCES

24  Frequency of water resources management and drought plans
(1) The Water Industry Act 1991 is amended as follows.

2) Insection 37A (water resources management plans: preparation and review) —
& p prep
(@) in subsection (1), after “prepare” there is inserted “, publish”;
(b) in subsection (4), after “preparing” there is inserted “and publishing”;

(c) insubsection (6), in the opening words, after “prepare” there is inserted
“and publish”.

(3) In section 37D (water resources management plans: supplementary), after
subsection (3) there is inserted —

“(4) The Minister may by order made by statutory instrument change the
period for the time being specified in section 37A(6)(c).

(5) Insubsection (4), “the Minister” means —
(a) the Secretary of State, in relation to an order applying to water
undertakers whose areas are wholly or mainly in England, and
(b) the Welsh Ministers, in relation to an order applying to water
undertakers whose areas are wholly or mainly in Wales.

(6) A statutory instrument containing an order made by the Secretary of
State under subsection (4) is subject to annulment in pursuance of a
resolution of either House of Parliament.

(7) A statutory instrument containing an order made by the Welsh
Ministers under subsection (4) is subject to annulment in pursuance of
a resolution of the Assembly.
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(8) Subsection (9) applies in relation to a statutory instrument containing
both —

(@) an order made by the Secretary of State under subsection (4),
and

(b) an order made by the Welsh Ministers under subsection (4).

(9 If in accordance with subsection (6) or (7) (negative resolution
procedure) —

(@) either House of Parliament resolves that an address be
presented to Her Majesty praying that an instrument containing
an order made by the Secretary of State be annulled, or

(b) the Assembly resolves that an instrument containing an order
made by the Welsh Ministers be annulled,

the instrument is to have no further effect and Her Majesty may by
Order in Council revoke the instrument.”

(4) Insection 39B (drought plans: preparation and review) —
(@) insubsection (1), after “prepare” there is inserted *, publish”;
(b) in subsection (6) —
(i) in the opening words, after “prepare” there is inserted “and
publish”;
(ii) in paragraph (c) (long-stop date) for “three years” there is
substituted “five years”.
(5) After section 39C (drought plans: provision of information) there is inserted —
“39D Drought plans: supplementary

1) The Minister may by order made by statutory instrument amend the
y by y Yy
period for the time being specified in section 39B(6)(c).

(2) Insubsection (1), “the Minister” means—
(a) the Secretary of State, in relation to an order applying to water
undertakers whose areas are wholly or mainly in England, and

(b) the Welsh Ministers, in relation to an order applying to water
undertakers whose areas are wholly or mainly in Wales.

(3) A statutory instrument containing an order made by the Secretary of
State under subsection (1) is subject to annulment in pursuance of a
resolution of either House of Parliament.

(4) A statutory instrument containing an order made by the Welsh
Ministers under subsection (1) is subject to annulment in pursuance of
a resolution of the Assembly.

(5) Subsection (6) applies in relation to a statutory instrument containing
both —

a) an order made by the Secretary of State under subsection (1),
Yy Yy
and

(b) an order made by the Welsh Ministers under subsection (1).

(6) If in accordance with subsection (3) or (4) (negative resolution
procedure) —
(@) either House of Parliament resolves that an address be
presented to Her Majesty praying that an instrument containing
an order made by the Secretary of State be annulled, or
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25

26

(1)
(2)

(b) the Assembly resolves that an instrument containing an order
made by the Welsh Ministers be annulled,

the instrument is to have no further effect and Her Majesty may by
Order in Council revoke the instrument.”

Maps of waterworks

Section 195 of the Water Resources Act 1991 (duty of Environment Agency to
keep records of location of waterworks) is repealed.

In Schedule 23 to that Act (mineral rights), in paragraph 7(2) (structures and
underground works which comprise Environment Agency’s undertaking), for
paragraph (b) there is substituted —

“(b) any resource mains, discharge pipes or other underground
works which are for the time being vested in the Agency.”

PART 3

ENVIRONMENTAL REGULATION

Regulation of the water environment

The Minister may by regulations make provision for any of the purposes listed
in Part 1 of Schedule 6; and Part 2 of that Schedule has effect for supplementing
Part 1.

Any provision so made is to be provision for or in connection with —
(@) regulating the use of water resources,
(b) securing the drainage of land or the management of flood risk, or
(c) safeguarding the movement of fish through regulated waters.

In making regulations under this section, the Minister is to have regard to the
desirability of reducing burdens by ensuring that so far as is reasonably
practicable any system established by regulations under this section is
combined with, or is consistent with, systems for regulating activities or other
matters that cause pollution.

Regulations under this section may —

(@) contain such consequential, incidental, supplementary, transitional or
saving provisions (including provisions amending, repealing or
revoking enactments) as the Minister considers appropriate, and

(b) make different provision for different cases, including different
provision in relation to different persons, circumstances, areas or
localities.

Before making any regulations under this section, the Minister is to consult—
(a) the Environment Agency;

(b) such bodies or persons appearing to the Minister to be representative
of the interests of local government, industry, agriculture and small
businesses respectively as the Minister may consider appropriate;

(c) such other bodies or persons as the Minister may consider appropriate.

It is immaterial for the purposes of subsection (5) whether consultation is
carried out before or after the coming into force of this section.
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(7) In this section and Schedule 6 a reference to the use of water resources —

(a) includes a reference to taking, diverting or impounding water from any
inland waters, or taking water contained in underground strata, and
applying it to any purpose, and

(b) includes a reference to wasting water whether by action or omission,
but

(c) does not include a reference to the use, by a person other than a water
undertaker, of water drawn from a water mains or pipe forming part of
a system used by a water undertaker in carrying out a duty under
section 37 of the Water Industry Act 1991.

(8) In this section and Schedule 6 —
“enactment” includes —

(@) an enactment comprised in subordinate legislation within the
meaning of the Interpretation Act 1978;

(b) an Act or Measure of the National Assembly for Wales;
“fish” means freshwater fish and migratory fish;

“flood” has the meaning given in section 1 of the Flood and Water
Management Act 2010;

“flood risk” has the meaning given in section 2 of that Act;
“freshwater fish” means any fish habitually living in fresh water;

“inland waters” has the meaning given by section 221(1) of the Water
Resources Act 1991;

“migratory fish” means fish of a kind which migrates from fresh to salt
water, or from salt to fresh water, in order to spawn;

“the Minister” means —
(a) the Secretary of State in relation to England, and
(b) the Welsh Ministers in relation to Wales;
“regulated waters” means —
(@) inland waters, and

(b) waters adjoining the coast of England and Wales to a distance
of six nautical miles measured from the baselines from which
the breadth of the territorial sea is measured;

“Wales” has the meaning given in section 158(1) of the Government of
Wales Act 2006.

(9) The reference in subsection (7)(a) to water contained in underground strata is
to be read in accordance with section 221(3) of the Water Resources Act 1991,
as if this section formed part of that Act.

(10) Regulations made in reliance on subsection (2)(c) are not to apply to the Tweed
district (as defined in article 2(1) of the Scotland Act 1998 (River Tweed) Order
2006 (S.1. 2006 /2913)).

(11) Regulations under this section may make provision applying in relation to
(and to places above and below) the territorial waters adjacent to any part of
England and Wales.

27  Environmental regulation: procedure

(1) The power to make regulations under section 26 is to be exercised by statutory
instrument.
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(2)

)

A statutory instrument containing regulations made by the Secretary of State
under section 26 is subject to annulment in pursuance of a resolution of either
House of Parliament, subject as follows.

A statutory instrument containing regulations made by the Welsh Ministers
under section 26 is subject to annulment in pursuance of a resolution of the
National Assembly for Wales, subject as follows.

A statutory instrument containing any of the following regulations (whether
alone or with other regulations) is subject to the affirmative resolution
procedure —

(@) the first regulations to be made by the Secretary of State under section
26;

(b) the first regulations to be made by the Welsh Ministers under section
26;

(c) regulations under section 26 which create an offence or increase a
penalty for an existing offence;

(d) regulations under section 26 which amend or repeal any provision of
an Act, or an Act or Measure of the National Assembly for Wales.

A statutory instrument containing regulations made by the Secretary of State
under both section 26 above and section 2 of the Pollution Prevention and
Control Act 1999 is subject to the affirmative resolution procedure if an
instrument containing only —
(a) the regulations made by the Secretary of State under section 26 above,
or

(b) the regulations made by the Secretary of State under section 2 of the
Pollution Prevention and Control Act 1999,

would be subject to the affirmative resolution procedure.

A statutory instrument containing regulations made by the Welsh Ministers
under both section 26 above and section 2 of the Pollution Prevention and
Control Act 1999 is subject to the affirmative resolution procedure if an
instrument containing only —
(@) theregulations made by the Welsh Ministers under section 26 above, or
(b) the regulations made by the Welsh Ministers under section 2 of the
Pollution Prevention and Control Act 1999,
would be subject to the affirmative resolution procedure.

A statutory instrument containing regulations made by the Secretary of State
that is subject to the affirmative resolution procedure may not be made unless
a draft of the instrument has been laid before, and approved by a resolution of,
each House of Parliament.

A statutory instrument containing regulations made by the Welsh Ministers
that is subject to the affirmative resolution procedure may not be made unless
a draft of the instrument has been laid before, and approved by a resolution of,
the National Assembly for Wales.

Subsections (11) and (12) apply in relation to a statutory instrument containing
both —

(a) regulations under section 26 made or to be made by the Secretary of
State, and

(b) regulations under section 26 made or to be made by the Welsh
Ministers.
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(10)

(11)

28

29

30
(1)

(2)

Subsections (11) and (12) also apply in relation to a statutory instrument
containing —
(@) regulations under section 26 made or to be made by the Secretary of
State,
(b) regulations under section 26 made or to be made by the Welsh
Ministers, and
(c) regulations made under section 2 of the Pollution Prevention and
Control Act 1999 (whether by the Secretary of State or the Welsh
Ministers or both).

If in accordance with subsection (2) or (3) (negative resolution procedure) —

(@) either House of Parliament resolves that an address be presented to Her
Majesty praying that an instrument containing regulations made by the
Secretary of State be annulled, or

(b) the National Assembly for Wales resolves that an instrument
containing regulations made by the Welsh Ministers be annulled,

nothing further is to be done under the instrument after the date of the
resolution and Her Majesty may by Order in Council revoke the instrument.

If any of the regulations are subject to the affirmative resolution procedure, all
of them are subject to that procedure.

In section 2 of the Pollution Prevention and Control Act 1999, after subsection
(9) there is inserted —

“(10) See section 27 of the Water Act 2013 for further provision about the
procedure applying to statutory instruments containing both
regulations made under this section and regulations made under
section 26 of that Act.”

Repeal of certain provisions about culverts

The following provisions of the Public Health Act 1936 are repealed —

(@) section 262 (power of local authority to require culverting of
watercourses and ditches where building operations in prospect);

(b) section 263 (watercourses in urban districts not to be culverted except
in accordance with approved plans);

(c) section 264 (urban authority may require repair and cleansing of
culverts).

PART 4

GENERAL AND FINAL

Minor and consequential amendments

Schedule 7 (minor and consequential amendments) has effect.

Power to provide for consequential amendments etc

The Secretary of State may by order made by statutory instrument make such
provision as the Secretary of State considers appropriate in consequence of this
Act.

The power conferred by subsection (1) includes power —
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(a) to make transitional, transitory or saving provision;

(b) to amend, repeal, revoke or otherwise modify any provision made by
or under an enactment (including any enactment passed or made in the
same Session as this Act).

(3) A statutory instrument containing (whether alone or with other provision) an
order under this section which amends, repeals or revokes any provision of
primary legislation is not to be made unless a draft of the instrument has been
laid before, and approved by a resolution of, each House of Parliament.

(4) A statutory instrument containing an order under this section which does not
amend, repeal or revoke any provision of primary legislation is subject to
annulment in pursuance of a resolution of either House of Parliament.

(5) In this section—

“enactment” includes a Measure or Act of the National Assembly for
Wales;

“primary legislation” means —
(@) an Act of Parliament, and
(b) aMeasure or Act of the National Assembly for Wales.

31 Transitional, transitory or saving provision

The Secretary of State may by order made by statutory instrument make such
transitional, transitory or saving provision as the Secretary of State considers
appropriate in connection with the coming into force of any provision of this
Act.

32  Extent
(1) This Act extends to England and Wales only, subject as follows.

(2) Any amendment or repeal made by this Act has the same extent as the
enactment to which it relates.

33 Commencement

(1) The following provisions of this Act come into force on the day on which it is
passed —

(@) section 5(2) to (4);

(b) section 6(3) to (8);
(c) section 10(8) to (10);
(d) sections 30, 31, and 32;
(e) this section;
f) section 34.
(2) The following provisions of this Act come into force as follows —
(@) section 5(1), together with Schedule 5, comes into force in accordance

with section 5(2) to (4);

(b) subsections (1) and (2) of section 6 come into force in accordance with
section 6(3) to (8);

(c) subsections (6) and (7) of section 10 come into force in accordance with
section 10(8) to (10).
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34

The following provisions of this Act come into force at the end of the period of
two months beginning with the day on which it is passed —

(@) section 3;

(b) paragraph 5 of Schedule 7 (and section 29 so far as relating to paragraph
5);

(c) paragraph 85 of Schedule 7 (and section 29 so far as relating to
paragraph 85).

The remaining provisions of this Act come into force on such day as the
Secretary of State may by order made by statutory instrument appoint.

Short title
This Act may be cited as the Water Act 2013.
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SCHEDULES

SCHEDULE 1 Section 1
WATER SUPPLY LICENCES: AUTHORISATIONS

“SCHEDULE 2A
WATER SUPPLY LICENCES: AUTHORISATIONS
Operation of the authorisations in England and Wales

1 In the descriptions of the following authorisations, a reference to the supply
system of a water undertaker is a reference to the supply system of a water
undertaker whose area is wholly or mainly in England —

(@) aretail authorisation;

(b) awholesale authorisation;

(c) aretail infrastructure authorisation;
(d) anetwork infrastructure authorisation.

2 In the descriptions of the following authorisations, a reference to the supply
system of a water undertaker is a reference to the supply system of a water
undertaker whose area is wholly or mainly in Wales —

(@) arestricted retail authorisation;
(b) asupplementary authorisation.

Retail authorisation

3 A retail authorisation given by a water supply licence is an authorisation to
the water supply licensee to use the supply system of a water undertaker for
the purpose of supplying water to the premises of —

(@) the licensee,
(b) persons associated with the licensee, or
(c) the licensee’s customers.

4 None of the premises supplied by a water supply licensee under a retail
authorisation may be household premises (as defined in section 17C).

Wholesale authorisation

5 A wholesale authorisation given by a water supply licence is an
authorisation to the water supply licensee to introduce water into the supply
system of a water undertaker —

(@) by means of which system any particular supply in accordance with
aretail authorisation (whether the licensee’s or another water supply
licensee’s) is to take place, and
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(b) where that introduction is to be made in connection with that
intended supply.

Retail infrastructure authorisation

6 A retail infrastructure authorisation given by a water supply licence is an
authorisation to the water supply licensee to take water from the water
supply system of a water undertaker and convey it by means of the
licensee’s retail infrastructure to—

(@) premises that the licensee is to supply in accordance with the
licensee’s retail authorisation (if the licensee has one), or

(b) premises that another water supply licensee is to supply in
accordance with that licensee’s retail authorisation.

Network infrastructure authorisation

7 A network infrastructure authorisation given by a water supply licence is an
authorisation to the water supply licensee to take water from the water
supply system of a water undertaker into the licensee’s network
infrastructure, and at a separate point in that system to introduce that or
other water from that infrastructure into that system, in circumstances
where the taking and introduction of water is to be done in connection with
the supply of water by means of that system to—

(@) premises that the licensee is to supply in accordance with the
licensee’s retail authorisation (if the licensee has one), or

(b) premises that another water supply licensee is to supply in
accordance with that licensee’s retail authorisation.

Restricted retail authorisation

8 A restricted retail authorisation given by a water supply licence is an
authorisation to the water supply licensee to use the supply system of a
water undertaker for the purpose of supplying water to the premises of the
licensee’s customers.

9 The following requirements must be satisfied in relation to each of the
premises to be supplied by a water supply licensee under a restricted retail
authorisation—

(@) the requirement that the premises are not household premises (as
defined in section 17C);

(b) the threshold requirement (construed in accordance with section
17D).

Supplementary authorisation

10 A supplementary authorisation given by a water supply licence is an
authorisation to the water supply licensee to introduce water into the supply
system of a water undertaker —

(@) by means of which system any particular supply in accordance with
the licensee’s restricted retail authorisation is to take place, and

(b) where that introduction is to be made in connection with that
intended supply.
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Enforcement and guidance

11

12

The requirements in paragraphs 4 and 9 are enforceable by the Authority
under section 18.

The Authority may, with the approval of the Secretary of State, issue
guidance as to the factors that are, or are not, to be taken into account in

determining the extent of any premises for the purposes of paragraphs 4 and
9.

Interpretation

13

14

15

16

For the purposes of this Schedule, a person (A) is associated with a water
supply licensee (L) if —
(@) where A and L are bodies corporate, one of them is a subsidiary of
the other or both are subsidiaries of the same body corporate;

(b) where A or L is an individual or an unincorporated association and
the other is a body corporate, that individual or unincorporated
association controls the other or a body corporate of which the other
is a subsidiary;

(c) Ais apartnership of which L is a member.

In paragraph 13 “subsidiary” has the meaning given by section 1159 of the
Companies Act 2006; and sections 450(1) to (4) and 451(1) to (3) of the
Corporation Taxes Act 2010 (control of a company) apply for the purposes
of paragraph 13 as they apply for the purposes of Part 10 of that Act.

A reference in this Chapter to the retail infrastructure of a water supply
licensee is a reference to any pipe, structure, installation or apparatus
vesting in or belonging to the licensee that is used in connection with —

(@) taking water from a water undertaker’s supply system, and
(b) conveying it to particular premises.

A reference in this Chapter to the network infrastructure of a water supply
licensee is a reference to any pipe, structure, installation or apparatus
vesting in or belonging to the licensee that is used in connection with —

(@) taking water from a water undertaker’s supply system, and

(b) at a separate point in that system, introducing that or other water
into that system.”

SCHEDULE 2 Section 1

WATER UNDERTAKERS’ DUTIES AS REGARDS WATER SUPPLY LICENSEES

For sections 66A to 66C of the Water Industry Act 1991, and the Chapter
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heading and italic heading preceding section 66A, there is substituted —

“SUPPLY DUTIES ETC: WATER SUPPLY LICENSEES

Duties of undertakers to supply water supply licensees etc

66A Use of water undertaker’s supply system

(1)

This section applies where a water supply licensee with a retail
authorisation (“L”) requests a water undertaker to permit the use of
the undertaker’s supply system for the purpose of supplying water
to premises that—

(@) Listosupply inaccordance with L’s retail authorisation, and

(b) arein the area of the undertaker.

This section also applies where a water supply licensee with a
restricted retail authorisation (“R”) requests a water undertaker to
permit the use of the undertaker’s supply system for the purpose of
supplying water to premises that—

(@ R is to supply in accordance with R’s restricted retail
authorisation, and

(b) arein the area of the undertaker.

Where this section applies, the undertaker must in accordance with
a section 66D agreement take such steps —

(@) for the purpose of connecting the premises in question with
the undertaker’s supply system, or

(b) inrespect of that system,

as may be provided for in that agreement in order to enable the
requested use of the undertaker’s supply system.

If water is or is to be taken from the undertaker’s supply system and
conveyed to any of the premises in question by means of retail
infrastructure, subsection (3)(a) is to be disregarded as regards
premises that are or are to be so supplied.

A water undertaker is not required by this section to permit the use
of its supply system, or to take any steps to enable its use, if the first,
second or third ground applies.

The first ground is that—
(@) inthe case of a request under subsection (1), the water supply
licensee has not secured by means of —
(i) arequestunder section 66AA(1) made by the licensee,
(ii) a request under section 66B(1) or 66C(1), (2) or (3)
made by the licensee or another water supply
licensee, or
(iii) a combination of such requests,
a supply of water, or the introduction of a supply of water, in
connection with which the premises in question are to be
supplied;
(b) inthe case of a request under subsection (2), the water supply
licensee has not secured by means of —
(i) a request under section 66AA(2), 66B(2) or (3) or
66C(4), or
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(10)

(i) acombination of such requests,

a supply of water, or the introduction of a supply of water, in
connection with which the premises in question are to be
supplied.

The second ground is that there is in relation to the water fittings
used or to be used in connection with—

(@) the supply of water to the premises in question, or
(b) the use of water in those premises,

a contravention of such of the requirements of regulations under
section 74 as are prescribed for the purposes of this subsection.

The third ground is that, in a case where water is or is to be conveyed
to any of the premises in question by means of retail infrastructure,
no water supply licensee has secured, by means of a request under
section 66CA, that retail infrastructure may be so used.

Where —

(@) arequest has been made by a water supply licensee for the
purposes of subsection (1) or (2), and

(b) the steps which the undertaker is required to take by virtue
of that request include steps for the purpose of obtaining any
necessary authority for, or agreement to, any exercise by it of
any of its powers or the carrying out by it of any works,

the failure of the undertaker to acquire the necessary authority or
agreement does not affect the liability of the licensee to reimburse the
undertaker in respect of some or all of expenses incurred by it in
taking those steps, if the terms and conditions of the section 66D
agreement provide for such liability as regards those steps.

In this section and sections 66AA to 66CB —

(@) “prescribed” means, in relation to a water undertaker whose
area is wholly or mainly in Wales, prescribed by regulations
made by the Welsh Ministers by statutory instrument, which
is subject to annulment in pursuance of a resolution of the
Assembly;

(b) a reference to the supply system of a water undertaker is to
be construed in accordance with section 17B;

(c) references to a retail authorisation, a restricted retail
authorisation or retail infrastructure are to be construed in
accordance with Schedule 2A.

66A A Water supply from water undertaker

(1)

This section applies where a water supply licensee with a retail
authorisation (“L”) requests a water undertaker to provide L with a
supply of water for the purpose of supplying water to premises
that—

(@) Listosupply inaccordance with L’s retail authorisation, and
(b) arein the area of the undertaker.

This section also applies where a water supply licensee with a
restricted retail authorisation (“R”) requests a water undertaker to
provide R with a supply of water for the purpose of supplying water
to premises that—
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1)

(@ R is to supply in accordance with R’s restricted retail
authorisation, and

(b) arein the area of the undertaker.

Where this section applies, the undertaker must in accordance with
a section 66D agreement —

(@) take such steps in respect of the undertaker’s supply system
as may be provided for in that agreement in order to enable
the use of the undertaker’s supply system for the purpose in
subsection (1) or, as the case may be, subsection (2), and

(b) having taken such steps, provide the requested supply of
water.

A water undertaker is not required by this section to provide a
supply of water if both of the first and second grounds apply.

The first ground is that —
(@) the premises to be supplied by L or, as the case may be, R do
not consist in the whole or any part of a building, or
(b) the supply to be made by L or, as the case may be, R to those
premises is for purposes other than domestic purposes.

The second ground is that provision of a supply of water by the
water undertaker would —

(@) require the undertaker, in order to meet all its existing
obligations to supply water for domestic or other purposes,
together with its probable future obligations to supply
buildings and parts of buildings with water for domestic
purposes, to incur unreasonable expenditure in carrying out
works, or

(b) otherwise put at risk its ability to meet any of the existing or
probable future obligations mentioned in paragraph (a).

Where —

(@) arequest has been made by a water supply licensee for the
purposes of subsection (1) or (2), and

(b) the steps which the undertaker is required to take by virtue
of that request include steps for the purpose of obtaining any
necessary authority for, or agreement to, any exercise by it of
any of its powers or the carrying out by it of any works,

the failure of the undertaker to acquire the necessary authority or
agreement does not affect the liability of the licensee to reimburse the
undertaker in respect of some or all of expenses incurred by it in
taking those steps, if the terms and conditions of the section 66D
agreement provide for such liability as regards those steps.

66B Introduction of water into water undertaker’s supply system

This section applies where —

(@) a water supply licensee with a wholesale authorisation (“L”)
requests a water undertaker to permit L to introduce water
into the undertaker’s supply system, with a view to the use
of that system, in connection with that introduction of water,
to supply water to particular premises in accordance with a
retail authorisation (whether L’s or another’s), and
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(2)

3)

(4)

)

(b)

the premises in issue are in the area of the undertaker.

This section also applies where —

(@)

(b)

a water supply licensee with a supplementary authorisation
(“R1”) requests a water undertaker to permit R1 to introduce
water into the undertaker’s supply system, with a view to the
use of that system, in connection with that introduction of
water, to supply water to particular premises in accordance
with R1’s restricted retail authorisation, and

the premises in issue are in the area of the undertaker.

This section also applies where —

(@)

(b)

©

a water undertaker agrees to permit a water supply licensee
with a supplementary authorisation (“R2”) to introduce
water into the undertaker’s treatment works,

in connection with that introduction, R2 requests the
undertaker to permit R2 to introduce water into the
undertaker’s supply system, with a view to the use of that
system to supply water to particular premises in accordance
with R2’s restricted retail authorisation, and

the premises in issue are in the area of the undertaker.

Where this section applies, the undertaker must in accordance with
a section 66D agreement —

(@)

(d)

in a case falling within subsection (1), take such steps —

(i) for the purpose of connecting L’s source of water with
the undertaker’s supply system, or

(ii) inrespect of the undertaker’s supply system,

as may be provided for in that agreement in order to enable
L to make the requested introduction of water into the supply
system;
in a case falling within subsection (2), take such steps —
(i) for the purpose of connecting R1’s treatment works
with the undertaker’s supply system,

(ii) for the purpose of connecting with the undertaker’s
supply system any source used by R1 for the purpose
of supplying water other than for domestic or food
purposes, or

(iii) in respect of the undertaker’s supply system,

as may be provided for in that agreement in order to enable
R1 to make the requested introduction of water into the
supply system;

in a case falling within subsection (3), take such steps in
respect of the undertaker’s supply system as may be
provided for in that agreement in order to enable R2 to make
the requested introduction of water into the supply system;
having taken steps under paragraph (a), (b) or (c) (as the case
may be), permit the requested introduction of water into that
supply system.

A water undertaker is not required by this section to permit the
introduction of water into its supply system, or to take any steps to
enable such an introduction of water, if permitting the introduction
of water into the undertaker’s supply system would —
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(10)

(@) require the undertaker, in order to meet all its existing
obligations to supply water for domestic or other purposes,
together with its probable future obligations to supply
buildings and parts of buildings with water for domestic
purposes, to incur unreasonable expenditure in carrying out
works, or

(b) otherwise put at risk its ability to meet any of the existing or
probable future obligations mentioned in paragraph (a).

Where —

(@) arequest has been made by a water supply licensee for the
purposes of subsection (1), (2) or (3), and

(b) the steps which the undertaker is required to take by virtue
of that request include steps for the purpose of obtaining any
necessary authority for, or agreement to, any exercise by it of
any of its powers or the carrying out by it of any works,

the failure of the undertaker to acquire the necessary authority or
agreement does not affect the liability of the licensee to reimburse the
undertaker in respect of some or all of expenses incurred by it in
taking those steps, if the terms and conditions of the section 66D
agreement provide for such liability as regards those steps.

In this section “treatment works” means —

(@) in relation to a water undertaker whose area is wholly or
mainly in Wales, the works designated as treatment works by
the Secretary of State for the purposes of section 17B(6);

(b) in relation to a water supply licensee, the works designated
from time to time by the Welsh Ministers as treatment works
for the purposes of this paragraph.

A list of any works designated for the purposes of subsection (7)(b)
must be published from time to time by the Welsh Ministers in such
manner as the Welsh Ministers consider appropriate for the purpose
of bringing the designations to the attention of persons likely to be
affected by them.

A pipe laid because of subsection (4)(a)(i) or (b)(i) or (ii) is to be
regarded as a water main for the purposes of this Act, subject to any
provision to the contrary.

In this section and section 66C —
(@) areference to a wholesale authorisation is to be construed in
accordance with Schedule 2A;

(b) a reference to a supplementary authorisation is to be
construed in accordance with Schedule 2A.

66C Introduction of water provided by secondary water undertaker

(1)

This section applies where a water supply licensee with a wholesale
authorisation (“L1”)—

(@) requests a water undertaker other than L1’s primary water
undertaker (the “secondary water undertaker”) to provide a
supply of water so that water may be supplied to particular
premises, using the primary water undertaker’s supply
system and in accordance with a retail authorisation
(whether L1’s or another’s), and
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(b) requests L1’s primary water undertaker to permit L1 to
introduce that water into the primary water undertaker’s
supply system,

and the premises in issue are in the area of the primary water
undertaker.

A request under paragraph (a) may only be made to a water
undertaker whose area is wholly or mainly in England.

This section also applies where a water supply licensee with a
wholesale authorisation (“L2”) —

(@) requests a water undertaker other than L2’s primary water
undertaker (the “secondary water undertaker”) to provide a
supply of water so that L2 may supply water to particular
premises, using the primary water undertaker’s supply
system and in accordance with L2’s retail authorisation so far
as that authorisation relates to L.2’s customers, and

(b) requests L2’s primary water undertaker to permit L2 to
introduce that water into the primary water undertaker’s
supply system,

and the premises in issue are in the area of the primary water
undertaker.

A request under paragraph (a) may only be made to a water
undertaker whose area is wholly or mainly in Wales.

This section also applies where a water supply licensee with a
wholesale authorisation (“L3”) —

(@) agrees with a water undertaker whose area is wholly or
mainly in Wales (the “secondary water undertaker”) for the
secondary water undertaker to provide a supply of water so
that water may be supplied to particular premises, using the
primary water undertaker’s supply system and in
accordance with—

(i) L3’s retail authorisation except so far as that
authorisation relates to L3’s customers, or
(ii) aretail authorisation other than L3’s, and

(b) requests L3’s primary water undertaker to permit L3 to
introduce that water into the primary water undertaker’s
supply system,

and the premises in issue are in the area of the primary water
undertaker.

This section also applies where a water supply licensee with a
supplementary authorisation (“R”) —

(@) requests a water undertaker other than R’s primary water
undertaker (the “secondary water undertaker”) to provide a
supply of water so that R may supply water to particular
premises, using the primary water undertaker’s supply
system and in accordance with R’s restricted retail
authorisation, and

(b) requests R’s primary water undertaker to permit R to
introduce that water into the primary water undertaker’s
supply system,

and the premises in issue are in the area of the primary water
undertaker.
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A request under paragraph (a) may be made to a water undertaker
whose area is wholly or mainly in England or Wales.

Where this section applies by virtue of subsection (1), (2) or (4), the
secondary water undertaker must in accordance with a section 66D
agreement —

(a) take such steps in respect of its supply system as may be
provided for in that agreement in order to enable it to provide
the requested supply, and

(b) having taken such steps, provide that supply.

Where this section applies, the primary water undertaker must in
accordance with a section 66D agreement —
(@) take such steps—

(i) for the purpose of connecting the secondary water
undertaker’s supply system with the primary water
undertaker’s supply system, or

(ii) in respect of its supply system,

as may be provided for in that agreement in order to enable
L1, L2, L3 or R to make the requested introduction of water
into the primary undertaker’s supply system, and

(b) having taken such steps, permit the requested introduction.

A secondary water undertaker is not required by this section to
provide a supply of water to L1, L2 or R if providing the supply of
water would —

(@) require the secondary undertaker, in order to meet all its
existing obligations to supply water for domestic or other
purposes, together with its probable future obligations to
supply buildings and parts of buildings with water for
domestic purposes, to incur unreasonable expenditure in
carrying out works, or

(b) otherwise put at risk its ability to meet any of the existing or
probable future obligations mentioned in paragraph (a).

A primary water undertaker is not required by this section to permit
the introduction of water into its supply system, or to take any steps
to enable such an introduction of water, if permitting the
introduction of a supply of water would —

(@) require the primary undertaker, in order to meet all its
existing obligations to supply water for domestic or other
purposes, together with its probable future obligations to
supply buildings and parts of buildings with water for
domestic purposes, to incur unreasonable expenditure in
carrying out works, or

(b) otherwise put at risk its ability to meet any of the existing or
probable future obligations mentioned in paragraph (a).

Where —

(@) arequesthasbeen made by a water supply licensee to a water
undertaker for the purposes of subsection (1), (2), (3) or (4),
and

(b) the steps which the undertaker is required to take by virtue
of that request include steps for the purpose of obtaining any
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necessary authority for, or agreement to, any exercise by it of
any of its powers or the carrying out by it of any works,
the failure of the undertaker to acquire the necessary authority or
agreement does not affect the liability of the licensee to reimburse the
undertaker in respect of some or all of expenses incurred by it in
taking those steps, if the terms and conditions of the section 66D
agreement provide for such liability as regards those steps.

(10) A pipe laid because of subsection (6)(a)(i) is to be regarded as a water
main for the purposes of this Act, subject to any provision to the
contrary.

(11) For the purposes of this section, a water undertaker is the primary
water undertaker of a water supply licensee if the undertaker’s
supply system is to be used for the purpose of making the supply to
the premises mentioned in subsection (1), (2), (3) or (4).

66CA Retail infrastructure connections to undertaker’s supply system

(1) This section applies where —

(@) a water supply licensee with a retail infrastructure
authorisation (“L”) requests a water undertaker to permit L to
take water from the undertaker’s supply system, so that, after
being conveyed by means of L’s retail infrastructure, the
water may be supplied to particular premises in accordance
with a retail authorisation (whether L’s or another’s), and

(b) the premises in issue are in the area of the undertaker.

(2) Where this section applies, the undertaker must in accordance with
a section 66D agreement —
(@) take such steps—
(i) for the purpose of connecting L’s retail infrastructure
with the undertaker’s supply system, or
(if) inrespect of that supply system,
as may be provided for in that agreement in order to enable
L to take water as requested, and
(b) having taken those steps, permit that requested taking of
water.

(3) A water undertaker is not required by this section to permit water to
be taken from its supply system, or to take any steps to enable such
taking, if the first or the second ground applies.

(4) The first ground is that permitting water to be taken as requested
would —

(@) require the undertaker, in order to meet all its existing
obligations to supply water for domestic or other purposes,
together with its probable future obligations to supply
buildings and parts of buildings with water for domestic
purposes, to incur unreasonable expenditure in carrying out
works, or

(b) otherwise put at risk its ability to meet any of the existing or
probable future obligations mentioned in paragraph (a).

(6) The second ground is that there is as regards the retail infrastructure
used or to be used in connection with the supply of water to the
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premises in question a contravention of such of the requirements of
section 74 as are prescribed for the purposes of this subsection.

(6) Where—
(@) arequest has been made by a water supply licensee to a water
undertaker for the purposes of subsection (1), and

(b) the steps that the undertaker is required to take because of the
request include steps for the purpose of obtaining any
necessary authority for, or agreement to, any exercise by it of
any of its powers or the carrying out by it of any works,

the failure of the undertaker to acquire the necessary authority or
agreement does not affect the liability of the licensee to reimburse the
undertaker in respect of some or all of expenses incurred by it in
taking those steps, if the terms and conditions of the section 66D
agreement provide for such liability as regards those steps.

(7) A pipe laid because of subsection (2)(a)(i) is to be regarded as a water
main for the purposes of this Act, subject to any provision to the
contrary.

(8) A reference in this section to a retail infrastructure authorisation is to
be construed in accordance with Schedule 2A.

66CB Network infrastructure connections to undertaker’s supply system

(1) This section applies where —

(@) a water supply licensee with a network infrastructure
authorisation (“L”) requests a water undertaker to permit L —

(i) to take water from the undertaker’s supply system
into L’s network infrastructure, and

(ii) ataseparate point in that system, to introduce that or
other water from that infrastructure into that supply
system,

in circumstances where that taking and introduction would
be done in connection with supplying water to particular
premises in accordance with a retail authorisation (whether
L’s or another’s), and

(b) the premises in issue are in the area of the undertaker.

(2) Where this section applies, the undertaker must in accordance with
a section 66D agreement —
(@) take such steps—

(i) for the purpose of connecting L’s network
infrastructure with the undertaker’s supply system,
or

(ii) inrespect of that supply system,

as may be provided for in that agreement in order to enable
L to take and introduce water as requested, and

(b) having taken those steps, permit that requested taking and
introduction of water.

(3) A water undertaker is not required by this section to permit water to
be taken from its supply system and to be introduced into it, or to
take any steps to enable such taking and introduction, if permitting
water to be taken and introduced as requested would —
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(6)

(@) require the undertaker, in order to meet all its existing
obligations to supply water for domestic or other purposes,
together with its probable future obligations to supply
buildings and parts of buildings with water for domestic
purposes, to incur unreasonable expenditure in carrying out
works, or

(b) otherwise put at risk its ability to meet any of the existing or
probable future obligations mentioned in paragraph (a).

Where —

(@) arequesthasbeen made by a water supply licensee to a water
undertaker for the purposes of subsection (1), and

(b) the steps that the undertaker is required to take because of the
request include steps for the purpose of obtaining any
necessary authority for, or agreement to, any exercise by it of
any of its powers or the carrying out by it of any works,

the failure of the undertaker to acquire the necessary authority or
agreement does not affect the liability of the licensee to reimburse the
undertaker in respect of some or all of expenses incurred by it in
taking those steps, if the terms and conditions of the section 66D
agreement provide for such liability as regards those steps.

A pipe laid because of subsection (2)(a)(i) is to be regarded as a water
main for the purposes of this Act, subject to any provision to the
contrary.

References in this section to a network infrastructure authorisation
or network infrastructure are to be construed in accordance with
Schedule 2A.”

2 After section 66CB (inserted by paragraph 1) there is inserted —

“66CC Determinations by Authority

1)

The Authority may determine, in a case referred to it by a water
supply licensee, whether any condition specified in the following
provisions is satisfied —

(@) section 66A(6) to (8);

(b) section 66 AA(5) and (6);

(c) section 66B(5);

(d) section 66C(7) and ( )

(e) section 66CA(4) and (5).

Before the Authority determines whether a condition specified in
section 66B(5) or 66CA (4) is satisfied, it must consult the Secretary of
State.

If a determination as to a condition specified in section 66B(5) relates
to the introduction of water into the supply system of a water
undertaker whose area is wholly or mainly in Wales, the Authority
must consult the Welsh Ministers, not the Secretary of State.

Before the Authority determines whether a condition specified in
section 66C(7) or (8) is satisfied, it must consult the Secretary of State
and the Environment Agency.
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If the case in which a determination as to a condition specified in
section 66C(7) or (8) is made relates to—

(@) the supply of water by a water undertaker whose area is
wholly or mainly in Wales, and

(b) the introduction of water into the supply system of a water
undertaker whose area is wholly or mainly in Wales,

the Authority must consult the Welsh Ministers, not the Secretary of
State.

If the case in which a determination as to a condition specified in
section 66C(7) or (8) is made relates to the supply of water by one
water undertaker, and the introduction of water into the supply
system of another water undertaker, and only one of those
undertakers has an area wholly or mainly in Wales, the Authority
must consult the Welsh Ministers as well as the Secretary of State.”

For section 66D of the Water Industry Act 1991 (determinations and
agreements) there is substituted —

“66D Agreements as to duties under sections 66A to 66CB

Q)

On the application of —
(@) a water supply licensee that has made a request under
sections 66A to 66CB, or

(b) awater undertaker to which such a request has been made,

the Authority may by order require a water undertaker to perform
the duty in question under sections 66A to 66CB, for such period and
on such terms and conditions as may be specified in the order.

The Authority may make an order under subsection (1) only if —

(@) in the case of an application relating to a duty under section
66A, 66AA, 66B, 66C, 66CA or 66CB, it appears to the
Authority that the water undertaker is required to perform
that duty under that section, or

(b) in the case of an application relating to duties under section
66C, it appears to the Authority that both water undertakers
in question are required to perform duties under that section,

and it is satisfied that the parties cannot reach agreement.

An order under subsection (1) has effect as an agreement between —
(@) the water supply licensee, and

(b) the water undertaker required to perform the duty in
question.

On the application of a party to a section 66D agreement, the
Authority may, if it is satisfied that the parties cannot reach
agreement on the variation or termination of the agreement, by order
vary or terminate the agreement.

If an order under subsection (4) is made in relation to a section 66D
agreement, the agreement —

(@) has effect subject to the provision made by the order, or
(b) ceases to have effect, as the case may be.

An order under subsection (4) may require one party to the
agreement to pay compensation to the other.
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(7) Neither the OFT nor the Authority may exercise, in respect of an
agreement for the performance of a duty under sections 66A to 66CB
by a water undertaker, the powers conferred by —

(@) section 32 of the Competition Act 1998 (directions in relation
to agreements);

(b) section 35(2) of that Act (interim directions).

(8) Subsection (7)(b) does not apply to the exercise of powers in respect
of conduct—

(@) which is connected with an agreement for the performance of
a duty under sections 66A to 66CB by a water undertaker,
and

(b) inrespect of which section 35(1) of the Competition Act 1998
applies because of an investigation under section 25 of that
Act relating to a suspected infringement of the Chapter 2
prohibition imposed by section 18(1) of that Act.

(9) In this Chapter a reference to a section 66D agreement is a reference
to—
(@) an agreement for the performance of a duty under sections
66A to 66CB by a water undertaker, or
(b) an order deemed to be such an agreement under subsection
(3), or
(c) anagreement varied by order under subsection (4).”

4 After section 66D of the Water Industry Act 1991 (as substituted by
paragraph 3) there is inserted —

“66DA Codes relating to duties under sections 66A to 66CB

(1) The Authority may issue one or more codes in respect of section 66D
agreements.

(2) A code may set out—
(@) aprocedure for negotiating a section 66D agreement;

(b) a procedure for negotiating an agreement to vary or
terminate a section 66D agreement.

(3) A code may set out—
(@) terms and conditions to be incorporated into a section 66D
agreement;
(b) principles for determining the terms and conditions that
should or should not be incorporated into a section 66D
agreement.

(4) The terms and conditions that may be incorporated into a section
66D agreement may include terms and conditions as to—
(@) the duration of the agreement;
(b) the use of a water supply licensee’s retail or network
infrastructure by a water undertaker or another water supply
licensee.

() A code may set out the steps to be taken by the Authority in
determining for the purposes of section 66D(2) whether a water
undertaker is, in the particular case, required to perform a duty
under sections 66A to 66CB.
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(6) If the Authority considers that a water undertaker or a water supply
licensee is not acting as required by a code, the Authority may give
the undertaker or the licensee a direction to do, or not to do, a thing
specified in the direction.

(7) It is the duty of a water undertaker or a water supply licensee to
comply with a direction under subsection (6), and this duty is
enforceable by the Authority under section 18.

(8) The Authority may issue codes that apply —
(@) generally,
(b) to a specified person or description of person;

(c) inrelation to a specified duty or duties under sections 66A to
66CB.

66DB Codes: procedure
(1) The Authority must prepare a draft of any code under section 66DA.

(2) If the draft code relates to section 66D agreements made with water
undertakers whose areas are wholly or mainly in England, the
Authority must consult the following about the draft code —

(@) the Secretary of State;

(b) the Chief Inspector of Drinking Water;

(c) the Council;

(d) any water undertakers likely to be affected by the code;

(e) any water supply licensees likely to be affected by the code;

(f) such other persons as the Authority thinks appropriate.

(3) If the draft code relates to section 66D agreements made with water
undertakers whose areas are wholly or mainly in Wales, the
Authority must consult the following about the draft code —

(@) the Welsh Ministers;

(b) the Chief Inspector of Drinking Water for Wales if there is
one, or the Chief Inspector of Drinking Water if section
86(1B)(b) applies;

(c) the Council;

(d) any water undertakers likely to be affected by the code;

(e) any water supply licensees likely to be affected by the code;

(f) such other persons as the Authority thinks appropriate.

(4) The Authority must specify the period (“the consultation period”)
within which a person may make representations about the draft
code.

(5) Before a code prepared by the Authority is issued, the Secretary of
State may direct the Authority —

(@) not to issue the code, or
(b) toissue the code with specified modifications.

The Secretary of State may not give a direction in relation to a code if
or to the extent that the Welsh Ministers may give a direction in
relation to the code under subsection (6).

(6) Before a code prepared by the Authority is issued, the Welsh
Ministers may direct the Authority —

93

10

15

20

25

30

35

40

45



Water Bill 65
Schedule 2 — Water undertakers’ duties as regards water supply licensees

(@) not to issue the code, or
(b) toissue the code with specified modifications.

The Welsh Ministers may give a direction in relation to a code only
if, or only to the extent that, the code relates to section 66D
agreements made with one or more water undertakers, which or
each of which is a water undertaker whose area is wholly or mainly
in Wales.

(7) A direction under subsection (5) or (6) must be given within the
period of 28 days beginning with the day after the end of the
consultation period.

66DC Codes: revision
(1) The Authority may revise a code issued under section 66DA.

(2) Sections 66DA and 66DB apply to a revision as they apply to an
original code.

(3) A revised code may include provision for applying any of its
revisions to section 66D agreements made before the revised code
comes into effect.”

5 For section 66E of that Act there is substituted —
“66E Rules about charges

(1) The Authority must issue rules about charges that may be imposed
by a water undertaker under a section 66D agreement.

(2) Therules may in particular specify —

(@) what types of charges may be imposed;

(b) the amount or the maximum amount, or a method for
determining the amount or maximum amount, of any type of
charge;

(c) principles for determining what types of charges may or may
not be imposed;

(d) principles for determining the amount of any change that
may be imposed.

(3) The Secretary of State and the Welsh Ministers acting jointly may
issue guidance as to the content of rules under this section.

(4) The Secretary of State and the Welsh Ministers must —

(@) prepare a draft of any proposed guidance and consult the
Authority and the relevant persons about the draft;

(b) lay a copy of the guidance before both Houses of Parliament
and the Assembly;

(c) publish the guidance.

(5) The Authority must have regard to the guidance in making rules
under this section.
(6) The Authority must—
(a) prepare a draft of any proposed rules, and

(b) consult the Secretary of State, the Welsh Ministers and the
relevant persons about the draft.
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The relevant persons are —

(@) the Council;

(b) any water undertakers likely to be affected by the guidance
or the rules;

(c) any water supply licensees likely to be affected by the
guidance or the rules;

(d) such other persons as the person who is consulting thinks
appropriate.

The rules may make provision which applies —
(@) generally,
(b) to a specified person or description of person;

(c) inrelation to a specified duty or duties under sections 66A to
66CB.

If the Authority considers that a water undertaker is not acting as
required by rules under this section, the Authority may —

(@) give the undertaker a direction to do, or not to do, a thing
specified in the direction, or

(b) in a case where a section 66D agreement to which the
undertaker is party requires modification in order to conform
to the rules, give a direction to the undertaker and the water
supply licensee in question to modify the agreement.

It is the duty of a water undertaker or a water supply licensee to
comply with a direction under subsection (9), and this duty is
enforceable by the Authority under section 18.

The Authority may revise rules under this section.

This section applies to a revision as it applies to the original rules
made under this section.

Revised rules may include provision for applying any of the
revisions to section 66D agreements made before the revised rules
come into effect.

66EA Reduction of charges in particular cases

1)

A person who is party to a section 66D agreement, or who is
proposing to enter an agreement that would if made be a section 66D
agreement, may apply to the Authority for rules under section 66E to
be varied so as to enable a reduction in charges payable for a supply
of water under the agreement or proposed agreement.

An application under subsection (1) may only be made if the water
supply licence in question gives the holder of the licence a retail
authorisation or a restricted retail authorisation.

The Authority may grant the application if it is satisfied that—

(@) a reduction in the charges that would otherwise apply is
justified by steps to reduce or manage water consumption
that are taken or proposed to be taken by a person (who need
not be a party to the agreement in question) in respect of
relevant premises, and

(b) it is otherwise reasonable to reduce charges imposed in the
particular case.
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(4) Relevant premises are premises that are or would be supplied with
water by reference to the supply of water to which the section 66D
agreement relates.

(5) If the Authority grants the application, it must specify how rules
under section 66E are to be varied.

(6) The Authority may make the application of some or all of the
variations subject to compliance with conditions.

(7) The conditions may be directed to any party to the section 66D
agreement.

(8) The conditions may in particular be designed so as to secure a
reduction in the charges payable by a person whose steps are relied
on to satisfy the requirement in subsection (3)(a).

(9) The Secretary of State and the Welsh Ministers acting jointly may
issue guidance about varying rules under this section.

(10) The Secretary of State and the Welsh Ministers must—

(@) prepare a draft of any proposed guidance and consult the
Authority and the relevant persons about the draft;

(b) lay a copy of the guidance before both Houses of Parliament
and the Assembly;

(c) publish the guidance.

(11) The relevant persons are —
(@) the Council;

(b) any water undertakers likely to be affected by the guidance
or the rules;

(c) any water supply licensees likely to be affected by the
guidance or the rules;

(d) such other persons as the persons who are consulting think
appropriate.

(12) The Authority must have regard to the guidance in exercising its
functions under this section.”

Section 66F (section 66D: supplementary) is repealed.
Section 66G (designation of strategic supply) is amended as follows.

In subsection (1), for “an agreement under section 66D above” there is
substituted “a section 66D agreement”.

In subsection (4)(d), for “the agreement under section 66D above” there is
substituted “the section 66D agreement”.

In subsection (10) —
(@) for “section 66A” there is substituted “section 66 AA”;

(b) for “customers of the licensed water supplier in question” there is
substituted “relevant customers of a water supply licensee”.

After subsection (10) there is inserted —

“(11) A person is a relevant customer of a water supply licensee if the
introduction of water in question is made by reference to the supply
of water to that person’s premises in accordance with a retail
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®)

authorisation (whether that retail authorisation is an authorisation of
the licensee requesting the introduction of water or another water
supply licensee’s authorisation) or a restricted retail authorisation of
the licensee requesting the introduction of water.”

Section 66H (designation of collective strategic supply) is amended as
follows.

In subsection (1)(b), for “agreements under section 66D above” there is
substituted “section 66D agreements”.

In subsection (4)(d), for “the agreements under section 66D above” there is
substituted “the section 66D agreements”.

In subsection (10) —
(@) for “section 66A” there is substituted “section 66 AA”;

(b) for “the customers of the licensed water supplier in question” there
is substituted “relevant customers of a water supply licensee”.

After subsection (10) there is inserted —

“(11) A person is a relevant customer of a water supply licensee if an
introduction of water is made by reference to the supply of water to
that person’s premises in accordance with a retail authorisation
(whether that retail authorisation is an authorisation of the licensee
requesting the introduction of water or another water supply
licensee’s authorisation) or a restricted retail authorisation of the
licensee requesting the introduction of water.”

Section 66I (prohibition on unauthorised use of supply system) is amended
as follows.

In subsection (1), for “of a customer” there is substituted “of —
(@) acustomer,
(@) the person so using that system, or
(@) aperson associated with that person”.

In subsection (2)(b) —

(@) for “licensed water supplier” there is substituted “water supply
licensee”;

(b) for “its licence” there is substituted “the licensee’s licence”.
After subsection (8), there is inserted —

“(8A) For the purposes of this section, a person (A) is associated with
another person (B) if they would be associated with each other for the
purposes of Schedule 2A if A were a water supply licensee.”

In subsection (9), for “section 17B(5) above” there is substituted “section
17B”.

Section 66] (prohibition on unauthorised introduction of water) is amended
as follows.

In subsection (1), for the words from “no person” to the end there is
substituted “no person other than the water undertaker may —

(a) introduce water into a water undertaker’s supply system,

97

10

15

20

25

30

35

40



Water Bill 69
Schedule 2 — Water undertakers’ duties as regards water supply licensees

(b) take water from a water undertaker’s supply system for
purpose of supplying particular premises, or

(c) take water from a water undertaker’s supply system and
convey it to a different point in that system for the purpose of
introducing it at that point.”

(3) In subsection (2)—
(@) the words “the water is introduced” are repealed;

[13 9%

(b) for paragraph (a) (including the “or” following it), there is
substituted —

“(a) the water is introduced, taken or conveyed by a water

supply licensee in pursuance of the licensee’s licence,

or,”;
() in paragraph (b), at the beginning there is inserted “the water is
introduced”.
SCHEDULE 3 Section 4

SEWERAGE LICENCES: AUTHORISATIONS
“SCHEDULE 2B
SEWERAGE LICENCES: AUTHORISATIONS
Retail authorisation

1 A retail authorisation given by a sewerage licence is an authorisation to the
sewerage licensee to use the sewerage system of a sewerage undertaker for
the purpose of taking away matter discharged from the premises of —

(@) the licence holder,
(b) persons associated with the licence holder, or
(c) the licence holder’s customers.

2 None of the premises served by a sewerage licensee under a retail
authorisation may be household premises (as defined in section 17C).

3 The requirement in paragraph 2 is enforceable by the Authority under
section 18.

4 The Authority may, with the approval of the Secretary of State, issue

guidance as to the factors which are, or are not, to be taken into account in
determining the extent of any premises for the purposes of paragraph 2.

Wholesale authorisation

5 A wholesale authorisation given by a sewerage licence is an authorisation to
the sewerage licensee to remove matter from the sewerage system of a
sewerage undertaker —

(@) where the sewerage system is being used in accordance with a retail
authorisation (whether the licensee’s or another sewerage licensee’s)
for taking away matter discharged from particular premises, and

(b) the removing of matter from the sewerage system is done in
connection with the matter discharged from those premises.
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Retail infrastructure authorisation

6 A retail infrastructure authorisation given by a sewerage licence is an
authorisation to the sewerage licensee —
(@) to take matter discharged from particular premises into the
licensee’s retail infrastructure, and
(b) after conveying it by means of that retail infrastructure, to discharge
it into a sewerage undertaker’s sewerage system,
in circumstances where the sewerage system is being used in accordance
with a retail authorisation (whether the licensee’s or another sewerage
licensee’s) for taking away matter discharged from the premises.

Network infrastructure authorisation

7 A network infrastructure authorisation given by a sewerage licence is an
authorisation to the sewerage licensee —
(@) to remove matter from the sewerage system of a sewerage
undertaker into the licensee’s network infrastructure, and
(b) ataseparate point in the sewerage system, to discharge that or other
matter from the licensee’s network infrastructure into the sewerage
system,
in the circumstances described in paragraph 8.

8 The circumstances are that the sewerage system is being used in accordance
with a retail authorisation (whether the licensee’s or another sewerage
licensee’s) for taking away matter discharged from particular premises
and —

(@) theremoving of matter mentioned in paragraph 7(a), and
(b) the discharging of matter mentioned in paragraph 7(b),
are done in connection with the matter discharged from those premises.

Disposal authorisation

9 A disposal authorisation given by a sewerage licence is an authorisation to
the sewerage licensee to remove matter from the sewerage system of a
sewerage undertaker.

10 If a sewerage licensee with a disposal authorisation has, or a person
associated with the licensee has, a retail authorisation —

(@) the licensee or the person associated with it, or both of them, must
obtain a wholesale authorisation, and

(b) neither the licensee nor the person associated with it (if that person
has a disposal authorisation) may remove matter from a sewerage
system in accordance with the disposal authorisation (or either
disposal authorisation, if both have such an authorisation) while
matter may be removed in accordance with the wholesale
authorisation (or either wholesale authorisation, if both have such an
authorisation).

Interpretation

11 For the purposes of this Schedule, a person (A) is associated with a sewerage
licensee (L) if —
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(@) where A and L are bodies corporate, one of them is a subsidiary of
the other or both are subsidiaries of the same body corporate;

(b) where A or L is an individual or an unincorporated association and
the other is a body corporate, that individual or unincorporated
association controls the other or a body corporate of which the other
is a subsidiary;

(c) Aisa partnership of which L is a member.

12 In paragraph 11 “subsidiary” has the meaning given by section 1159 of the
Companies Act 2006; and sections 450(1) to (4) and 451(1) to (3) of the
Corporation Taxes Act 2010 (control of a company) apply for the purposes
of paragraph 11 as they apply for the purposes of Part 10 of that Act.

13 A reference in this Chapter to the retail infrastructure of a sewerage licensee
is a reference to any sewer, drain, structure, installation or apparatus vesting
in or belonging to the licensee that is used in connection with —

(@) conveying matter discharged from particular premises, and
(b) discharging it into a sewerage undertaker’s sewerage system.

14 A reference in this Chapter to the network infrastructure of a sewerage
licensee is a reference to any sewer, drain, structure, installation or
apparatus vesting in or belonging to the licensee that is used in connection

with—
(@) removing matter from a sewerage undertaker’s sewerage system,
and
(b) atseparate point in that system, discharging that or other matter into
that system.”

SCHEDULE 4 Section 4
SEWERAGE UNDERTAKERS’ DUTIES AS REGARDS SEWERAGE LICENSEES
After Chapter 2 of Part 4 of the Water Industry Act 1991 there is inserted —
“CHAPTER 2A

DUTIES RELATING TO SEWERAGE SERVICES: SEWERAGE LICENSEES

Duties of sewerage undertakers as regards enabling the provision of sewerage
services

117A Use of undertaker’s sewerage system

(1) This section applies where a sewerage licensee with a retail
authorisation (“L”) requests a sewerage undertaker to permit the use
of the undertaker’s sewerage system for the purpose of taking away
matter discharged from premises that—

(@) Lis to serve in accordance with L’s retail authorisation, and
(b) arein the area of the sewerage undertaker.

(2) Where this section applies, the undertaker must in accordance with
a section 117G agreement take such steps —
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(@) for the purpose of connecting the drains or sewers of the
premises in question to the undertaker’s sewerage system, or

(b) inrespect of that system,

as may be provided for in that agreement in order to enable the
requested use of that system.

If matter discharged from premises is or is to be conveyed to the
undertaker’s sewerage system by means of a sewerage licensee’s
retail infrastructure, subsection (2)(a) is to be disregarded as regards
premises that are or are to be connected by such infrastructure to that
system.

A sewerage undertaker is not required by this section to permit the
use of its sewerage system, or to take any steps to enable its use, if the
sewerage licensee making a request has not secured by means of —

(@) arequest under section 117B made by the licensee, or

(b) arequestunder section 117C made by the licensee or another
sewerage licensee,

that there is to be provision for removing matter from the sewerage
system in quantities referable to the matter to be discharged from the
premises in question.

Where —

(@) a request has been made by a sewerage licensee for the
purposes of subsection (1), and
(b) the steps which the undertaker is required to take by virtue
of that request include steps for the purpose of obtaining any
necessary authority for, or agreement to, any exercise by it of
any of its powers of the carrying out by it of any works,
the failure of the undertaker to acquire the necessary authority or
agreement does not affect the liability of the licensee to reimburse the
undertaker in respect of some or all of the expenses incurred by it in
taking those steps, if the section 117G agreement provides for such
liability as regards those steps.

In this section and sections 117B to 117E —
(@) references to the sewerage system of a sewerage undertaker
are to be construed in accordance with section 17BA(8);
(b) references to a retail authorisation and the retail
infrastructure of a sewerage licensee are to be construed in
accordance with Schedule 2B.

117B Sewerage services from sewerage undertaker

Q)

This section applies where a sewerage licensee with a retail
authorisation (“L”) requests a sewerage undertaker to deal
effectually with matter in its sewerage system —
(@) where the quantities to be dealt with are referable to the
matter discharged from particular premises into the system
in accordance with L’s retail authorisation, and

(b) where the premises in issue are in the area of the undertaker.

Where this section applies, the sewerage undertaker must in
accordance with a section 117G agreement —
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)

(@) take such steps in respect of the undertaker’s sewerage
system as may be provided for in that agreement in order to
enable the use of that system for the purpose in subsection
(1), and

(b) having taken those steps, deal with matter as requested.

Where —

(@) a request has been made by a sewerage licensee for the
purposes of subsection (1), and

(b) the steps which the undertaker is required to take by virtue
of that request include steps for the purpose of obtaining any
necessary authority for, or agreement to, any exercise by it of
any of its powers of the carrying out by it of any works,

the failure of the undertaker to acquire the necessary authority or
agreement does not affect the liability of the licensee to reimburse the
undertaker in respect of some or all of the expenses incurred by it in
taking those steps, if the section 117G agreement provides for such
liability as regards those steps.

117C Removal of matter from sewerage system by a sewerage licensee

O]

This section applies where a sewerage licensee with a wholesale
authorisation (“L”) requests a sewerage undertaker to permit L to
remove matter from the undertaker’s sewerage system —

(@) where the quantities to be removed are referable to the matter
discharged from particular premises into the system in
accordance with a retail authorisation (whether L’s or
another’s), and

(b) the premises in issue are in the area of the undertaker.

Where this section applies, the sewerage undertaker must in
accordance with a section 117G agreement —

(a) takesuch steps, including steps in respect of the undertaker’s
sewerage system, as may be provided for in that agreement
in order to enable L to remove matter from the undertaker’s
sewerage system as requested, and

(b) having taken those steps, to permit that requested removal of
matter from that sewerage system.

Where —

(@) a request has been made by a sewerage licensee for the
purposes of subsection (1), and

(b) the steps which the undertaker is required to take by virtue
of that request include steps for the purpose of obtaining any
necessary authority for, or agreement to, any exercise by it of
any of its powers of the carrying out by it of any works,

the failure of the undertaker to acquire the necessary authority or
agreement does not affect the liability of the licensee to reimburse the
undertaker in respect of some or all of the expenses incurred by it in
taking those steps, if the section 117G agreement provides for such
liability as regards those steps.

A pipe connecting a sewerage undertaker’s sewerage system to a
sewage disposal works that is laid because of subsection (2)(a) is to
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®)

be regarded as a disposal main for the purposes of this Act, subject
to any provision to the contrary.

In this section, a reference to a wholesale authorisation is to be
construed in accordance with Schedule 2B.

117D Retail infrastructure connections to undertaker’s sewerage system

Q)

)

1)

This section applies where a sewerage licensee with a retail
infrastructure authorisation (“L”) requests a sewerage undertaker to
permit L, having taken matter discharged from particular premises
and conveyed it by means of L’s retail infrastructure, to discharge it
into the undertaker’s sewerage system —

(@) where the matter discharged from those premises is matter
that may be discharged into the undertaker’s sewerage
system in accordance with a retail authorisation (whether L’s
or another’s), and

(b) the premises in issue are in the area of the undertaker.

Where this section applies, the sewerage undertaker must in
accordance with a section 117G agreement —

(@) take such steps —

(i) for the purpose of connecting L’s retail infrastructure
with the undertaker’s sewerage system, or

(ii) in respect of that sewerage system,
as may be provided for in that agreement in order to enable
L to discharge matter as requested, and
(b) having taken those steps, permit that requested discharging
of matter.

Where —

a) a request has been made by a sewerage licensee for the
q Yy g
purposes of subsection (1), and

(b) the steps which the undertaker is required to take by virtue
of that request include steps for the purpose of obtaining any
necessary authority for, or agreement to, any exercise by it of
any of its powers of the carrying out by it of any works,

the failure of the undertaker to acquire the necessary authority or
agreement does not affect the liability of the licensee to reimburse the
undertaker in respect of some or all of the expenses incurred by it in
taking those steps, if the section 117G agreement provides for such
liability as regards those steps.

A pipe laid because of subsection (2)(a)(i) is to be regarded as a
public sewer for the purposes of this Act, subject to any provision to
the contrary.

In this section, a reference to a retail infrastructure authorisation is to
be construed in accordance with Schedule 2B.

117E Network infrastructure connections to undertaker’s sewerage system

This section applies where a sewerage licensee with a network
infrastructure authorisation (“L”) requests a sewerage undertaker to
permit L to remove matter from the undertaker’s sewerage system
into L’s network infrastructure and, at a separate point in that
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system, to discharge that or other matter from that infrastructure into
that system —

(@) where the quantities to be removed and discharged are
referable to the matter discharged into the sewerage system
from particular premises in accordance with a retail
authorisation (whether L’s or another’s), and

(b) where the premises in issue are in the area of the undertaker.

(2) Where this section applies, the sewerage undertaker must in
accordance with a section 117G agreement —

(@) take such steps—

(i) for the purpose of connecting L’s network
infrastructure with the wundertaker’s sewerage
system, or

(ii) in respect of that sewerage system,

as may be provided for in that agreement in order to enable
L to remove and discharge matter as requested, and

(b) having taken those steps, permit that requested removal and
discharge of matter.

(3) Where—
(@) a request has been made by a sewerage licensee for the
purposes of subsection (1), and

(b) the steps which the undertaker is required to take by virtue
of that request include steps for the purpose of obtaining any
necessary authority for, or agreement to, any exercise by it of
any of its powers of the carrying out by it of any works,

the failure of the undertaker to acquire the necessary authority or
agreement does not affect the liability of the licensee to reimburse the
undertaker in respect of some or all of the expenses incurred by it in
taking those steps, if the section 117G agreement provides for such
liability as regards those steps.

(4) A pipe laid because of subsection (2)(a)(i) is to be regarded as a
public sewer or, as the case may be, a disposal main for the purposes
of this Act, subject to any provision to the contrary.

(5) In this section, references to a network infrastructure authorisation
and the network infrastructure of a sewerage licensee are to be
construed in accordance with Schedule 2B.

117F Connections for the purposes of a disposal authorisation

(1) This section applies where a sewerage licensee with a disposal
authorisation (“L”) requests a sewerage undertaker to permit L to
remove matter from the undertaker’s sewerage system.

(2) Where this section applies, the sewerage undertaker must in
accordance with a section 117G agreement —

(@) take such steps, including steps in respect of the undertaker’s
sewerage system, as may be provided for in that agreement
in order to enable L to remove matter from the undertaker’s
sewerage system as requested, and

(b) having taken those steps, to permit that requested removal of
matter from that sewerage system.
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3)

®)

Where —

a) a request has been made by a sewerage licensee for the
(a) q y g
purposes of subsection (1), and

(b) the steps which the undertaker is required to take by virtue
of that request include steps for the purpose of obtaining any
necessary authority for, or agreement to, any exercise by it of
any of its powers of the carrying out by it of any works,

the failure of the undertaker to acquire the necessary authority or
agreement does not affect the liability of the licensee to reimburse the
undertaker in respect of some or all of the expenses incurred by it in
taking those steps, if the section 117G agreement provides for such
liability as regards those steps.

A pipe connecting a sewerage undertaker’s sewerage system to a
sewage disposal works that is laid because of subsection (2)(a) is to
be regarded as a disposal main for the purposes of this Act, subject
to any provision to the contrary.

In this section, a reference to a disposal authorisation is to be
construed in accordance with Schedule 2B.

117G Agreements as to duties under sections 117A to 117F

Q)

On the application of —
(@) a sewerage licensee that has made a request under sections
117A to 117F, or
(b) a sewerage undertaker to which such a request has been
made,

the Authority may by order require a sewerage undertaker to
perform the duty in question under sections 117A to 117F, for such
period and on such terms and conditions as may be specified in the
order.

The Authority may make an order under subsection (1) only if —

(@) it appears to the Authority that the sewerage undertaker is
required to perform the duty in question, and

(b) itis satisfied that the parties cannot reach agreement.

An order under subsection (1) has effect as an agreement between —
(@) the sewerage licensee, and

(b) the sewerage undertaker required to perform the duty in
question.

On the application of a party to a section 117G agreement, the
Authority may, if it is satisfied that the parties cannot reach
agreement on the variation or termination of the agreement, by order
vary or terminate the agreement.

If an order under subsection (4) is made in relation to a section 117G
agreement, the agreement —

(@) has effect subject to the provision made by the order, or
(b) ceases to have effect, as the case may be.

An order under subsection (4) may require one party to the
agreement to pay compensation to the other.
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(7) Neither the OFT nor the Authority may exercise, in respect of an
agreement for the performance of a duty under sections 117A to 117F
by a sewerage undertaker, the powers conferred by —

(@) section 32 of the Competition Act 1998 (directions in relation
to agreements);
(b) section 35(2) of that Act (interim directions).

(8) Subsection (7)(b) does not apply to the exercise of powers in respect
of conduct—
(@) which is connected with an agreement for the performance of
a duty under sections 117A to 117F by a sewerage
undertaker, and
(b) inrespect of which section 35(1) of the Competition Act 1998
applies because of an investigation under section 25 of that
Act relating to a suspected infringement of the Chapter 2
prohibition imposed by section 18(1) of that Act.

(9) In this Chapter a reference to a section 117G agreement is a reference
to—
(@) an agreement for the performance of a duty under sections
117A to 117F by a sewerage undertaker, or
(b) an order deemed to be such an agreement under subsection
(3), or
(c) anagreement varied by order under subsection (4).

117H Codes relating to duties under sections 117A to 117F

(1) The Authority may issue one or more codes in respect of section
117G agreements.

(2) A code may set out—
(@) aprocedure for negotiating a section 117G agreement;

(b) a procedure for negotiating an agreement to vary or
terminate a section 117G agreement.

(3) A code may set out—
(@) terms and conditions to be incorporated into a section 117G
agreement;
(b) principles for determining the terms and conditions that
should or should not be incorporated into a section 117G
agreement.

(4) The terms and conditions that may be incorporated into a section
117G agreement may include terms and conditions as to—
(@) the duration of the agreement;
(b) the use of a sewerage licensee’s retail or network
infrastructure by a sewerage undertaker or another sewerage
licensee.

() A code may set out the steps to be taken by the Authority in
determining for the purposes of section 117G(2) whether a sewerage
undertaker is, in the particular case, required to perform a duty
under sections 117A to 117F.

(6) If the Authority considers that a sewerage undertaker or a sewerage
licensee is not acting as required by a code, the Authority may give
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the undertaker or the licensee a direction to do, or not to do, a thing
specified in the direction.

(7) It is the duty of a sewerage undertaker or a sewerage licensee to
comply with a direction under subsection (6), and this duty is
enforceable by the Authority under section 18.

(8) The Authority may issue codes that apply —
(@) generally,
(b) to a specified person or description of person;

(c) inrelation to a specified duty or duties under sections 117A
to 117F.

1171 Codes: procedure
(1) The Authority must prepare a draft of any code under section 117H.

(2) The Authority must consult the following about the draft code —
(@) the Secretary of State;
(b) the Environment Agency;
(c) the Council;
(d) any sewerage undertakers likely to be affected by the code;
(e) any sewerage licensees likely to be affected by the code;
(f) such other persons as the Authority thinks appropriate.

(3) The Authority must specify the period (“the consultation period”)
within which a person may make representations about the draft
code.

(4) Before a code prepared by the Authority is issued, the Secretary of
State may direct the Authority —

(@) not to issue the code, or
(b) to issue the code with specified modifications.

(5) A direction under subsection (4) must be given within the period of
28 days beginning with the day after the end of the consultation
period.

117] Codes: revision
(1) The Authority may revise a code issued under section 117H.
(2) Sections 117H and 1171 apply to a revision as to an original code.

(3) A revised code may include provision for applying any of its
revisions to section 117G agreements made before the revised code
comes into effect.

117K Rules about charges

(1) The Authority must issue rules about charges that may be imposed
by sewerage undertakers under a section 117G agreement.

(2) The rules may in particular specify —
a) what types of charges may be imposed;
YpP & y p

(b) the amount or the maximum amount, or a method for
determining the amount or maximum amount, of any type of
charge;
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(10)

(11)
(12)

(c) principles for determining what types of charges may or may
not be imposed;

(d) principles for determining the amount of any charge that
may be imposed.

The Secretary of State may issue guidance as to the contents of rules
under this section.

The Secretary of State must—

(@) prepare a draft of any proposed guidance and consult the
Authority and the relevant persons about the draft;

(b) lay a copy of the guidance before both Houses of Parliament;
(c) publish the guidance.

The Authority must have regard to the guidance in making rules
under this section.

The Authority must—
(@) prepare a draft of any proposed rules, and

(b) consult the Secretary of State and the relevant persons about
the draft.

The relevant persons are —
(@) the Council;

(b) any sewerage undertakers likely to be affected by the
guidance or the rules;

(c) any sewerage licensees likely to be affected by the guidance
or the rules;

(d) such other persons as the person who is consulting thinks
appropriate.

The rules may make provision which applies —
(@) generally,
(b) to a specified person or description of person;

(c) inrelation to a specified duty or duties under sections 117A
to 117F.

If the Authority considers that a sewerage undertaker is not acting as
required by rules under this section, the Authority may —
(@) give the undertaker a direction to do, or not to do, a thing
specified in the direction, or
(b) in a case where a section 117G agreement to which the
undertaker is party requires modification in order to conform
to the rules, give a direction to the undertaker and the
sewerage licensee in question to modify the agreement.

It is the duty of a sewerage undertaker or a sewerage licensee to
comply with a direction under subsection (9), and this duty is
enforceable by the Authority under section 18.

The Authority may revise rules under this section.

This section applies to a revision as it applies to the original rules
under this section.
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(13)

Revised rules may include provision for applying any of the
revisions to section 117G agreements made before the revised rules
come into effect.

117L Reduction of charges in particular cases

(1)

(10)

(11)

A person who is party to a section 117G agreement, or who is
proposing to enter an agreement that would if made be a section
117G agreement, may apply to the Authority for rules under section
117K to be varied so as to enable a reduction in charges payable for
the removal of matter from, or for dealing with matter in, a sewerage
system under the agreement or proposed agreement.

An application under subsection (1) may only be made if the
sewerage licence in question gives the holder of the licence a retail
authorisation.

The Authority may grant the application if it is satisfied that—

(@) a reduction in the charges that would otherwise apply is
justified by steps to reduce or manage the discharge of matter
from relevant premises that are taken or proposed to be taken
by a person (who need not be a party to the agreement), and

(b) it is otherwise reasonable to reduce charges imposed in the
particular case.

Relevant premises are premises that are or would be provided with
sewerage services by reference to the removal of matter or the
dealing with matter to which the section 117G agreement relates.

If the Authority grants the application, it must specify how the rules
under section 117K are to be varied.

The Authority may make the application of some or all of the
variations subject to compliance with conditions.

The conditions may be directed to either party to the section 117G
agreement.

The conditions may in particular be designed so as to secure a
reduction in the charges payable by a person whose steps are relied
on to satisfy the requirement in subsection (3)(a).

The Secretary of State may issue guidance about varying rules under
this section.

The Secretary of State must—

(@) prepare a draft of any proposed guidance and consult the
Authority and the relevant persons about the draft;

(b) lay a copy of the guidance before both Houses of Parliament;
(c) publish the guidance.

The relevant persons are —
(@) the Council;

any sewerage undertakers like to be atfecte the
b y ge undertakers likely to be affected by th
guidance or the rules;

(c) any sewerage licensees likely to be affected by the guidance
or the rules;
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12)

(d) such other persons as the person who is consulting thinks
appropriate.

The Authority must have regard to the guidance in exercising its
functions under this section.

117M Designation of strategic sewerage provision

(1)

(2)

Subsection (2) applies if at any time the Authority determines that
the removal of matter from a sewerage undertaker’s sewerage
system that the undertaker is required to permit under section 117C
or 117F in accordance with a section 117G agreement constitutes
strategic sewerage provision.

The Authority must designate the removal of matter as strategic
sewerage provision.

Subsection (4) applies if —

(@) a sewerage undertaker requests the Authority to make a
determination that a particular removal of matter constitutes
strategic sewerage provision for the purposes of subsection
(1), or

(b) the Authority otherwise proposes to make a determination
that a particular removal of matter constitutes strategic
sewerage provision for the purposes of subsection (1).

The Authority must give notice of the request or proposed
determination to—

(@) the Secretary of State;

(b) the Environment Agency;

(c) the other party or parties, or the parties, to the section 117G
agreement; and

(d) such other persons (if any) as the Authority thinks it
appropriate to notify.

A notice under subsection (4) must specify the time within which
representations or objections with respect to the request or proposed
determination may be made.

The time specified may not be less than 28 days from the date on
which the notice was given.

The Authority must consider any representations or objections
which are duly made and not withdrawn.

If the Authority determines that a particular removal of matter
designated under this section as strategic sewerage provision no
longer constitutes such provision, it must cancel its designation.

If the Authority proposes to make a determination under subsection
(7) that a particular removal of matter no longer constitutes strategic
sewerage provision, it must give notice of the proposed
determination to—

(@) the Secretary of State;
(b) the Environment Agency; and
(c) the parties to the section 117G agreements in question.
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(10)

Subsection (5) applies to a notice under subsection (8) as it applies to
a notice under subsection (4), and subsection (6) applies accordingly.

For the purposes of this section, a removal of matter from a sewerage
system is strategic sewerage provision if, without that removal of
matter, there is a substantial risk that the sewerage undertaker
would be unable —

(@) to maintain its services to its own customers, and

(b) to fulfil its obligations under section 117B to deal with matter
in its sewerage system.

117N Designation of collective strategic provision

(1)

Subsection (2) applies if at any time the Authority determines that
two or more cases of the removal of matter from a sewerage
system —
(@) each of which is a removal by a sewerage licensee, and
(b) each of which is a removal that a sewerage undertaker is
required to permit under section 117C or 117F in accordance
with a section 117G agreement,
constitute collective strategic sewerage provision.

The Authority must designate the cases of the removal of matter as a
collective strategic supply.

Subsection (4) applies if —

(@) a sewerage undertaker requests the Authority to make a
determination that two or more cases of the removal of
matter from a sewerage system constitute collective strategic
sewerage provision for the purposes of subsection (1), or

(b) the Authority otherwise proposes to make a determination
that two or more cases of the removal of matter from a
sewerage system constitute collective strategic sewerage
provision for the purposes of subsection (1).

The Authority must give notice of the request or proposed
determination to—

(@) the Secretary of State;

(b) the Environment Agency;

(c) the other party or parties, or the parties, to the section 117G
agreements in question; and

(d) such other persons (if any) as the Authority thinks it
appropriate to notify.

A notice under subsection (4) must specify the time within which
representations or objections with respect to the request or proposed
determination may be made.

The time specified may not be less than 28 days from the date on
which the notice was given.

The Authority must consider any representations or objections
which are duly made and not withdrawn.

If the Authority determines that the cases of the removal of matter
from a sewerage system designated under this section as collective
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(10)

strategic sewerage provision no longer constitute such provision, it
must cancel their designation.

If the Authority proposes to make a determination under subsection
(7) that the cases of the removal of matter from a sewerage system no
longer constitute collective strategic sewerage provision, it must give
notice of the proposed determination to—

(a) the Secretary of State;
(b) the Environment Agency; and
(c) the parties to the section 117G agreements in question.

Subsection (5) applies to a notice under subsection (8) as it applies to
a notice under subsection (4), and subsection (6) applies accordingly.

For the purposes of this section, two or more cases of the removal of
matter from a sewerage system are collective strategic sewerage
provision if, without those cases of the removal of matter, there is a
substantial risk that the sewerage undertaker would be unable —
(@) to maintain its services to its own customers, and
(b) to fulfil its obligations under section 117B to deal with matter
in its sewerage system.

Offences

1170 Prohibition on unauthorised use of sewerage system

Q)

No person may use the sewerage system of a sewerage undertaker
whose area is wholly or mainly in England for the purpose of taking
away matter discharged from the premises of —

(@) acustomer,
(b) the person so using that system, or
(c) a person associated with that person.

Subsection (1) is subject to subsections (3) and (4) and section 117Q.

Subsection (1) does not apply where that use of the system is made
by —

(@) the sewerage undertaker, or

(b) asewerage licensee in pursuance of its sewerage licence.

The Secretary of State may by regulations specify further
circumstances in which subsection (1) does not apply.

A person who contravenes subsection (1) is guilty of an offence.

An undertaking entered into which involves a contravention of
subsection (1) is unenforceable.

A person guilty of an offence under this section is liable —

(@) onsummary conviction, to a fine not exceeding the statutory
maximum;

(b) on conviction on indictment, to a fine.

Proceedings for an offence under this section may not be instituted
except by —
(a) the Secretary of State, or
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©)

(10)

(b) the Authority.

For the purposes of this section, a person (A) is associated with
another person (B) if they would be associated with each other for the
purposes of Schedule 2B if A were a sewerage licensee.

In this section and sections 117P and 117Q, references to the
sewerage system of a sewerage undertaker are to be construed in
accordance with section 17BA(8).

117P Prohibition on unauthorised removal of matter from sewerage system

1)

—~
W N
~ ~

No person other than the undertaker may —

(@) remove matter from the sewerage system of a sewerage
undertaker whose area is wholly or mainly in England,

(b) take matter discharged from particular premises for the
purpose of discharging it into the sewerage system of a
sewerage undertaker whose area is wholly or mainly in
England, or

(c) convey matter removed from the sewerage system of a
sewerage undertaker whose area is wholly or mainly in
England to a different point in that system and discharge it at
that point.

Subsection (1) is subject to subsections (3) and (4) and section 117Q.

Subsection (1) does not apply where —

(@) matter is removed, taken or conveyed by a sewerage licensee
in pursuance of its sewerage licence, or

(b) matter is removed by another sewerage undertaker under a
main connection agreement (within the meaning of section
110B).

The Secretary of State may by regulations specify further
circumstances in which subsection (1) does not apply.

An undertaking entered into which involves a contravention of
subsection (1) is unenforceable.

A person who contravenes subsection (1) is guilty of an offence.

A person guilty of an offence under this section is liable —
(@) onsummary conviction, to a fine not exceeding £20,000;
(b) on conviction on indictment, to a fine.

For the purposes of section 210, the penalty on conviction on
indictment of an offence under this section is to be deemed to include
imprisonment for a term not exceeding two years (in addition to or
instead of a fine).

Proceedings for an offence under this section may not be instituted
except by —

(@) the Secretary of State, or

(b) the Authority.
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117Q Sections 1170 and 117P: exemptions

©)

The Secretary of State may by order made by statutory instrument
grant exemption from section 1170(1) or 117P(1) to—

(@) aperson or persons of a class;
(b) generally or to such extent as may be specified in the order;

(c) unconditionally or subject to such conditions as may be
specified in the order.

Before making an order under subsection (1), the Secretary of State
must give notice —
(@) stating that the Secretary of State proposes to make such an
order and setting out the terms of the proposed order;
(b) stating the reasons why the Secretary of State proposes to
make the order in the terms proposed; and
(c) specifying the time (not being less than 28 days from the date
of publication of the notice) within which representations or
objections with respect to the proposals may be made,
and must consider any representations or objections which are duly
made and not withdrawn.

The notice required by subsection (2) is to be given—
(@) by serving a copy of it on the Authority, and

(b) by publishing it in such manner as the Secretary of State
considers appropriate for bringing it to the attention of those
likely to be affected by the proposed order.

Notice of an exemption granted to a particular person is to be
given —
(@) by serving a copy of the exemption on the person, and
(b) by publishing the exemption in such manner as the Secretary
of State considers appropriate for bringing it to the attention
of other persons who may be affected by it.

Notice of an exemption granted to persons of a particular class is to
be given by publishing the exemption in such manner as the
Secretary of State considers appropriate for bringing it to the
attention of —

(@) persons of that class, and

(b) other persons who may be affected by it.

An exemption may be granted —
(@) indefinitely, or
(b) for a period specified in, or determined by or under, the
exemption.

The conditions that may be specified may, in particular, require any
person carrying on any activity allowed by the exemption —

(@) tocomply with any direction given by the Secretary of State
or the Authority as to such matters as are specified in the
exemption or are of a description so specified;

(b) except in so far as the Secretary of State or the Authority
consents to the person’s doing or not doing them, not to do
or to do such things as are specified in the exemption or are
of a description so specified;
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(c) to refer for determination by the Secretary of State or the
Authority such questions arising under the exemption as are
specified in the exemption or are of a description so specified.

117R Section 117Q: supplementary

(1) The Secretary of State may by order made by statutory instrument
revoke an order by which an exemption was granted to a particular
person under section 117Q(1) or vary an order by which more than
one exemption was so granted so as to terminate any of the
exemptions —

(@) at the person’s request,

(b) in accordance with any provision of the order by which the
exemption was granted, or

(c) if it appears to the Secretary of State inappropriate that the
exemption should continue to have effect.

(2) The Secretary of State may by order made by statutory instrument
revoke an order by which an exemption was granted to persons of a
particular class under section 117Q(1) or vary an order by which
more than one exemption was so granted so as to terminate any of
the exemptions —

(@) in accordance with any provision of the order by which the
exemption was granted, or

(b) if it appears to the Secretary of State inappropriate that the
exemption should continue to have effect.

(3) The Secretary of State may by direction withdraw an exemption
granted to persons of a particular class under section 117Q(1) from
any person of that class—

(@) at the person’s request,

(b) in accordance with any provision of the order by which the
exemption was granted, or

(c) if it appears to the Secretary of State inappropriate that the
exemption should continue to have effect in the case of the
person.

(4) Before making an order under subsection (1)(b) or (c) or (2) or giving
a direction under subsection (3)(b) or (c), the Secretary of State
must—

(@) consult the Authority, and
(b) give notice—

(i) stating that the Secretary of State proposes to make
such an order or give such a direction,

(ii) stating the reasons why the Secretary of State
proposes to make such an order or give such a
direction, and

(iii) specifying the time (not being less than 28 days from
the date of publication of the notice) within which
representations or objections with respect to the
proposals may be made,

and must consider any representations or objections which are duly
made and not withdrawn.

(5) The notice required by subsection (4)(b) is to be given—
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(@) where the Secretary of State is proposing to make an order
under subsection (1)(b) or (c), by serving a copy of it on the
person to whom the exemption was granted;

(b) where the Secretary of State is proposing to make an order
under subsection (2), by publishing it in such manner as the
Secretary of State considers appropriate for bringing it to the
attention of persons of the class of persons to whom the
exemption was granted;

(c) where the Secretary of State is proposing to give a direction
under subsection (3)(b) or (c), by serving a copy of it on the
person from whom the Secretary of State proposes to
withdraw the exemption.

6) A statutory instrument containing —
y &
(@) an order under subsection (1) or (2), or
(b) an order under section 117Q(1),

is subject to annulment in pursuance of a resolution of either House
of Parliament.”

SCHEDULE 5 Section 5

EXTENSION OF LICENSING PROVISIONS IN RELATION TO WALES

—

The Water Industry Act 1991 is amended as follows.

2 In section 2 (general duties with respect to water industry) (as amended by
Schedule 7) —

(@) in subsection (2C), paragraph (f) is repealed;
(b) subsection (2D) is repealed.

3 (1) Section17A (water supply licences) (as substituted by section 1) is amended
as follows.

(2) In subsection (2), paragraphs (e) and (f) are repealed.

(3) In subsection (3), the words “(including their operation in England and
Wales)” are repealed.

4 (1) Section 17AA (water supply licences: restrictions on grants) (as substituted
by section 1) is amended as follows.

(2) In subsection (1)—

(@) in the opening words, the words “a supplementary authorisation,”
are repealed;

(b) after paragraph (b) there is inserted —
“(c) the Welsh Ministers;

(d) the Chief Inspector of Drinking Water for Wales if
there is one.”

(3) After subsection (1) there is inserted —

“(1A) Before the Secretary of State grants a water supply licence giving a
wholesale authorisation, a retail infrastructure authorisation or a
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10

11

network infrastructure authorisation, the Secretary of State must
consult—

(@) the Welsh Ministers;

(b) the Chief Inspector of Drinking Water for Wales if there is
one.”

(4) Subsections (2) and (3) are repealed.
(5) In subsection (6), paragraphs (b) and (c) are repealed.

In section 17B (guidance and interpretation) (as amended by section 2) —

(@) in subsection (4A), the words *, in the case of an undertaker whose
area is wholly or mainly in England,” are repealed;

(b) subsections (5) to (8) are repealed.

(1) Section 17BA (sewerage licences) (as inserted by section 4) is amended as
follows.

(2) Insubsection (1), the words “whose area is wholly or mainly in England” are
repealed.

(3) After subsection (6) there is inserted —

“(6A) Before giving consent or a general authorisation, the Secretary of
State must consult the Welsh Ministers.”

(1) Section 17BB (sewerage licences: restrictions on grants) (as inserted by
section 4) is amended as follows.

(2) In subsection (1), after “of State” there is inserted “, the Welsh Ministers”.
(3) After subsection (1) there is inserted —

“(1A) The Secretary of State must consult the Welsh Ministers before
granting a licence that gives —

(@) awholesale authorisation,

(b) aretail infrastructure authorisation,

(c) anetwork infrastructure authorisation, or
(d) adisposal authorisation.”

In section 17C (meaning of household premises) (as amended by Schedule
7), in subsection (1), for “paragraphs 4 and 9(a)” there is substituted
“paragraph 4”.

Section 17D (the threshold requirement) is repealed (if not previously
repealed by an order under section 3).

1) Section 17DA (guidance) (as inserted by Schedule 7) is amended as follows.
2) Subsection (1)(a) is repealed.

1)

(2)

(3) Subsection (3) is repealed.

(4) In subsection (4), the words “or (3)” are repealed.
®)

5) In subsection (5)(a), after “Schedule 2A” there is inserted “or paragraph 4 of
Schedule 2B”.

In section 17E (determinations by the Authority) (as amended by Schedule
7), in subsection (2) —
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13

14

15

16

17

18

(@) in paragraph (a) the words “or 9(a) or (b)” are repealed;
(b) paragraph (c) is repealed.

In section 17G (water supply licence conditions) (as amended by Schedule
7), in subsection (4)(a)(iii), the words “so far as subsection (3) applies to
water supply licences,” are repealed.

(1) Section 17H (standard conditions of water supply licences) (as amended by
Schedule 7) is amended as follows.

(2) In subsection (8)(b)(i), the words from “if the” to “supplementary
authorisation,” are repealed.

(3) In subsection (9), the words from “in a case” to “subsection (8)(b)(i)” are
repealed.

(1) Section 17HA (standard conditions of sewerage licences) (as inserted by
Schedule 7) is amended as follows.

(2) In subsection (9)(b), after sub-paragraph (iv) there is inserted —
“(v) onthe Welsh Ministers.”

(3) In subsection (10), after “of State” there is inserted “(after consulting the
Welsh Ministers)”.

In section 171 (modifications of water supply licences by agreement) (as
amended by Schedule 7) —
(@) in subsection (4)(b)(iv), the words from the beginning to “licence,”
are repealed;
(b) in subsection (5A), the words “in relation to a water supply licence”
are repealed.

(1) Section 17] (modification of standard conditions of water supply licences)
(as amended by Schedule 7) is amended as follows.

(2) In subsection (4)(b)(iv), the words from the beginning to “licence,” are
repealed.

(3) In subsection (5A), the words “in relation to a water supply licence” are
repealed.

(4) Insubsection (10), the words “in relation to the standard conditions of water
supply licences” are repealed.

In section 17K (water supply licences: modification references to
Competition Commission) (as amended by Schedule 7), in subsection
(5)(b)(iv), the words from the beginning to “licences,” are repealed.

(1) Section 17N (water supply licences: reports on modification references) (as
amended by Schedule 7) is amended as follows.

(2) In subsection (10)(a)(iv), the words from the beginning to “licence,” are
repealed.

(3) In subsection (11)(a)(ii), the words from the beginning to “licences,” are
repealed.

(4) Insubsection (12), the words “, if the report relates to water supply licences,”
are repealed.
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19 In section 17P (water supply licences: Commission’s power of veto
following report) (as amended by Schedule 7), in subsection (7)(b)(v), the
words from the beginning to “licences,” are repealed.

20 In section 23 (meaning and effect of special administration order) (as
amended by Schedule 7), in subsection (6)(a), the words “or supplementary”
are repealed.

21 In section 24 (special administration orders made on special petitions) (as
amended by Schedule 7), in subsection (1B), the words from “in relation to”
to “supplementary authorisation,” are repealed.

22 In section 27C (the interests of consumers) (as amended by Schedule 7) —

(@) insubsection (1), paragraph (f) is repealed;
(b) subsection (2) is repealed.

23 In section 52 (the domestic supply duty), subsection (4A)(c) is repealed.

24 (1) Section 66A (use of water undertaker’s supply system) (as inserted by
Schedule 2) is amended as follows.

(2) Subsection (2) is repealed.

(3) Insubsection (6)(a), the words “in the case of a request under subsection (1),”
are repealed.

(4) In subsection (6), paragraph (b) is repealed.

(5) In subsection (9)(a), the words “or (2)” are repealed.

(6) In subsection (10)(c), the words “, a restricted retail authorisation” are
repealed.

25 (1) Section 66AA (water supply from water undertaker) (as inserted by
Schedule 2) is amended as follows.

(2) Subsection (2) is repealed.

(3) In subsection (3)(a), the words “or, as the case may be, subsection (2)” are

repealed.

(4) In subsection (5)—
(@) inparagraph (a), the words “or, as the case may be, R” are repealed;
(b) in paragraph (b), the words “or, as the case may be, R” are repealed.

(5) In subsection (7)(a), the words “or (2)” are repealed.

26 (1) Section 66B (introduction of water into water undertaker’s supply system)

(as inserted by Schedule 2) is amended as follows.
(2) Subsections (2) and (3) are repealed.

(3) In subsection (4)—
(@) in paragraph (a), the words “in a case falling within subsection (1),”
are repealed;
(b) paragraphs (b) and (c) are repealed;
(c) in paragraph (d), for “steps under paragraphs (a), (b) or (c) (as the
case may be)” there is substituted “such steps”.

(4) In subsection (6)(a), the words “, (2) or (3)” are repealed.
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27

28

29

30

31

32

33

5) Subsections (7) and (8) are repealed.

(
(
(7) Subsection (10)(b) is repealed.
(

)

6) In subsection (9), the words “or (b)(i) or (ii)” are repealed.
)
)

1) Section 66C (introduction of water provided by secondary undertaker) (as
inserted by Schedule 2) is amended as follows.

(2) Insubsection (1), the words from “A request under paragraph (a)” to the end
are repealed.

(3) Subsections (2) to (4) are repealed.

(4) In subsection (5), the words “by virtue of subsection (1), (2) or (4)” are
repealed.

(5) In subsection (6)(a), the words “, L2, L3 or R” are repealed.
(6) In subsection (7), the words “, L2 or R” are repealed.

(7) In subsection (9)—
(@) in paragraph (a), the words , (2), (3) or (4),” are repealed;
(b) in paragraph (b), the words “(or, in the case of a request for the
purposes of subsection (3), the undertaker)” are repealed.

(8) In subsection (11), the words “, (2), (3) or (4)” are repealed.

In section 66CC (determinations by Authority) (as inserted by Schedule 2),
in subsection (3) —

(@) after “section 66B(5)” there is inserted “or 66CA(4)”;

(b) after “introduction of water into” there is inserted “, or the taking of
water from,”.

In section 66EA (reduction of charges in particular cases) (as inserted by
Schedule 2), in subsection (2), the words “or a restricted retail authorisation”
are repealed.

In section 66G (designation of strategic supply) (as amended by Schedule 2),
in subsection (11), the words from “or a restricted retail authorisation” to the
end are repealed.

In section 66H (designation of collective strategic supply) (as amended by
Schedule 2), in subsection (11), the words from “or a restricted retail
authorisation” to the end are repealed.

(1) Section 68 (duties of water undertakers and licensed water suppliers with
respect to water quality) (as amended by Schedule 7), is amended as follows.

(2) In subsection (1A)—

(@) in paragraph (a), the words “or restricted retail authorisation” are
repealed;

(b) in paragraph (b), the words “or restricted retail authorisation” are
repealed.

(3) In subsection (6)(a), the words “a restricted retail authorisation,” are
repealed.

(1) Section 1171 (codes: procedure) (as inserted by Schedule 4) is amended as
follows.
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(2) In subsection (2)—

(@) in paragraph (a), at the end there is inserted “, in a case where the
draft code relates to section 117G agreements made with sewerage
undertakers whose areas are wholly or mainly in England”;

(b) after paragraph (a) there is inserted —

“(aa) the Welsh Ministers, in a case where the draft code
relates to section 117G agreements made with
sewerage undertakers whose areas are wholly or
mainly in Wales;”.

(3) In subsection (4), at the end there is inserted —

“The Secretary of State may not give a direction in relation to a code
if or to the extent that the Welsh Ministers may give a direction in
relation to the code under subsection (4A).”

(4) After subsection (4), there is inserted —

“(4A) Before a code prepared by the Authority is issued, the Welsh
Ministers may direct the Authority —

(@) not to issue the code, or
(b) toissue the code with specified modifications.

The Welsh Ministers may give a direction in relation to a code only
if, or only to the extent that, the code relates to section 117G
agreements made with one or more sewerage undertakers, which or
each of which is a sewerage undertaker whose area is wholly or
mainly in Wales.”

(5) In subsection (5), after “subsection (4)”, there is inserted “or (4A)”.

34 (1) Section 117K (rule about charges) (as inserted by Schedule 4) is amended as
follows.

(2) In subsection (3), after “of State” there is inserted “and the Welsh Ministers
acting jointly”.
(3) In subsection (4)—
(@) after “of State” there is inserted “and the Welsh Ministers”;

(b) in paragraph (b), after “of Parliament” there is inserted “and the
Assembly”.

(4) In subsection (6)(b), after “of State” there is inserted “, the Welsh Ministers”.

35 (1) Section 117L (reduction of charges in particular cases) (as inserted by
Schedule 4) is amended as follows.

(2) In subsection (9), after “of State” there is inserted “and the Welsh Ministers
acting jointly”.

(3) In subsection (10)—
(@) after “of State” there is inserted “and the Welsh Ministers”;

(b) in paragraph (b), after “of Parliament” there is inserted “and the
Assembly”.

(4) In subsection (11)(d), for “the person who is consulting thinks” there is
substituted “the persons who are consulting think”.
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36

37

38

39

40

41

In section 117M (designation of strategic sewerage provision) (as inserted by
Schedule 4) —

(@) in subsection (4), after paragraph (a) there is inserted —
“(aa) the Welsh Ministers;”;

(b) in subsection (8), after paragraph (a) there is inserted —
“(aa) the Welsh Ministers;”.

In section 117N (designation of collective strategic sewerage provision) (as
inserted by Schedule 4) —

(@) insubsection (4), after paragraph (a) there is inserted —
“(aa) the Welsh Ministers;”;

(b) in subsection (8), after paragraph (a) there is inserted —
“(aa) the Welsh Ministers;”.

In section 1170 (prohibition on unauthorised use of sewerage system) (as
inserted by Schedule 4), in subsection (1), the words “whose area is wholly
or mainly in England” are repealed.

In section 117P (prohibition on unauthorised removal of matter from
sewerage system) (as inserted by Schedule 4), in subsection (1), in each place,
the words “whose area is wholly or mainly in England” are repealed.

In section 117R (section 117Q: supplementary) (as inserted by Schedule 4), at
the end there is inserted —

“(7) The power to—

(@) make an order under subsection (1) or (2) or section 117Q(1),
or

(b) give a direction under subsection (3),

is exercisable by the Welsh Ministers (and not by the Secretary of
State) in relation to any supply system of a sewerage undertaker
whose area is wholly or mainly in Wales.

(8) Accordingly, subsections (1) to (5) and section 117Q apply in relation
to an order made or a direction given by the Welsh Ministers by
virtue of subsection (7) as they apply in relation to an order made or
direction given by the Secretary of State.

(9) A statutory instrument containing an order made by the Welsh
Ministers by virtue of subsection (7) is subject to annulment in
pursuance of a resolution of the National Assembly for Wales.”

(1) Schedule 2A (water supply licences: authorisations) (as inserted by Schedule
1) is amended as follows.

(2) Paragraphs 1 and 2 are repealed.
(3) Paragraphs 8 to 10 are repealed.

(4) In paragraph 11, for “requirements in paragraphs 4 and 9 are” there is
substituted “requirement in paragraph 4 is”.

(5) Inparagraph 12, for “paragraphs 4 and 9” there is substituted “paragraph 4”.
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SCHEDULE 6 Section 26
REGULATION OF THE WATER ENVIRONMENT
PART 1

PURPOSES FOR WHICH PROVISION MAY BE MADE

Interpretation
1 In this Schedule —
“fish regulations” means regulations made in reliance on section
26(2)(c);
“flood regulations” means regulations made in reliance on section
26(2)(b);
“water regulations” means regulations made in reliance on section
26(2)(a).
2 In this Schedule —
“functions” includes powers and duties;
“regulated activity” means —
(@) inrelation to water regulations, the use of water resources;
(b) in relation to flood regulations, any activity that affects, or
could affect, the drainage of land, flood risk or the
management of flood risk;
(c) in relation to fish regulations, any activity that affects, or
could affect, the movement of fish through regulated waters;
“regulated field” means —
(@) in relation to water regulations, regulating the use of water
resources;
(b) inrelation to flood regulations, securing the drainage of land
or the management of flood risk;
(c) inrelation to fish regulations, safeguarding the movement of
fish through regulated waters;
“the regulations” means regulations under section 26;
“specified” means specified in the regulations.
Preliminary

3 (1) Establishing standards, objectives or requirements in relation to—
(@) regulated activities, and

(b) in the case of fish regulations, structures or obstructions that affect,
or could affect, the movement of fish through regulated waters.

(2) In the case of water regulations, authorising the making of plans for —
(@) the setting of overall limits,
(b) the allocation of rights, or
(c) the progressive improvement of standards or objectives,
relating to the use of water resources.

(3) In the case of water regulations, authorising the making of schemes for the
trading or other transfer of rights so allocated.
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4 (1
)
)

5

Permits

6

7

8 (1)
2
)

9 @
)

Determining the authorities (whether public or local or the Minister) by
whom functions conferred by the regulations —

(@) inrelation to permits under the regulations, or

(b) otherwise for or in connection with the regulated field,
are to be exercisable (in this Schedule referred to as “regulators”).

Specifying any purposes for which any such functions are to be exercisable
by regulators.

Enabling the Secretary of State to specify authorities in Wales that may
exercise, in relation to England, specified functions conferred by the
regulations, and to specify the purposes for which such specified functions
may be exercised by such authorities.

Enabling the Minister to give directions which regulators are to comply
with, or guidance which regulators are to have regard to, in exercising
functions under the regulations, including —

(@) directions providing for any functions exercisable by one regulator
to be instead exercisable by another;

(b) directions given for the purpose of the implementation of any
obligations of the United Kingdom under the EU treaties or under
any international agreement to which the United Kingdom is a party;

(c) directions relating to the exercise of any function in a particular case
or class of case (except functions in relation to the investigation or
prosecution, in a particular case, of an offence under the regulations).

Prohibiting persons from carrying on any activities of any specified
description, except—

(@) under a permit in force under the regulations, and

(b) in accordance with any conditions to which the permit is subject.

Specifying restrictions or other requirements in connection with the grant of
permits (including provisions for restricting the grant of permits to those
who are fit and proper persons within the meaning of the regulations); and
otherwise regulating the procedure to be followed in connection with the
grant of permits.

Prescribing the contents of permits.

Authorising permits to be granted subject to conditions imposed by
regulators.

Securing that permits have effect subject to—
(@) conditions specified in the regulations; or

(b) rules of general application specified in or made under the
regulations.

Requiring permits or the conditions to which permits are subject to be
reviewed by regulators (whether periodically or in any specified
circumstances).

Authorising or requiring the variation of permits or such conditions by
regulators (whether on applications made by holders of permits or
otherwise).
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3
1

)

10 (1)
2)
)

(
(
(
€

11

12

Regulating the making of changes in the carrying on of the activities.
Regulating the transfer or surrender of permits.
Authorising the revocation of permits by regulators.

Authorising the imposition by regulators of requirements with respect to the
taking of preventive action (by holders of permits or other persons) in
connection with the surrender or revocation of permits.

Authorising the Minister to make schemes for the charging by regulators of
fees or other charges in respect of, or in respect of an application for —

(a) the grant of a permit,
(b) the variation of a permit or the conditions to which it is subject, or
(c) the transfer or surrender of a permit,

or in respect of the subsistence of a permit.

Authorising, or authorising the Minister to make schemes for the charging
by the Minister or public or local authorities of fees or other charges in
respect of —

(@) any advice given, or

(b) any testing, assessment or investigation done or other action taken,
in cases where the advice or action is in any way in anticipation of, or
otherwise in connection with, the making of applications for the grant of
permits or is carried out in pursuance of conditions to which any permit is
subject.

Further regulation

13 (1)

(2)

14
15 (1)

2
16

Requiring persons who propose to carry out activities of a specified
description to give notice of their proposals to regulators.

Requiring owners or occupiers of land to give notice to regulators of any
obstruction of a specified description occurring on the land.

Requiring persons to apply for a permit under the regulations in respect of
activities of a specified description.

Authorising a regulator, where a person is carrying on an activity of a
specified description—
(@) toserve notice on the person requiring them to cease carrying on the
activity or, at their own cost, to take such action in connection with
the activity as may be specified in the notice, or

(b) toarrange itself for action to be taken in connection with the activity.

Authorising a regulator —

(a) toserve notice on persons of a specified description requiring them,
at their own cost, to take such action as may be specified in the notice,
or

(b) to arrange itself for action to be taken,
in respect of a structure or obstruction of a specified description.

Imposing requirements, or authorising regulators to impose requirements
on persons of a specified description in relation to the operation and
maintenance of specified structures.
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Information, publicity and consultation

17 Enabling persons of any specified description (whether or not they are
holders of permits) to be required —
(@) to compile information about—
(i) regulated activities, and

(ii) in the case of fish regulations, structures or obstructions that
affect, or could affect, the movement of fish through
regulated waters;

(b) to provide such information in such manner as is specified in the
regulations.

18 Securing —

(@) that publicity is given to specified matters;

(b) thatregulators maintain registers of specified matters (but excepting
information which under the regulations is, or is determined to be,
commercially confidential and subject to any other exceptions
specified in the regulations) which are open to public inspection;

(c) that copies of entries in such registers, or of specified documents,
may be obtained by members of the public.

19 Requiring or authorising regulators to carry out consultation in connection
with the exercise of any of their functions; and providing for them to take
into account representations made to them on consultation.

Enforcement and offences

20 (1) Conferring on regulators functions with respect to the monitoring and
inspection of —
(@) the carrying on of regulated activities, or
(b) regulated structures or obstructions.

(2) Authorising regulators to appoint suitable persons to exercise any such
functions and conferring powers on persons so appointed such as those
specified in—

(@) sections 169 to 174 of the Water Resources Act 1991;
(b) section 64 of the Land Drainage Act 1991;
(c) section 108(4) of the Environment Act 1995;
)

(d) regulation 26 of the Eels (England and Wales) Regulations 2009
(S.1. 2009/ 3344);

(e) sections 31 and 32 of the Salmon and Freshwater Fisheries Act 1975.

(3) Functions which may be conferred in reliance on sub-paragraph (1)
include —

(@) power to take samples or to make copies of information;

(b) power to arrange for preventive or remedial action to be taken at the
expense of holders of permits.

(4) In sub-paragraph (1) “regulated structures or obstructions” means
structures or obstructions which —

(@) may be the subject of notices served by regulators under the
regulations, or

(b) may be subject to requirements imposed under the regulations.
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21

22

23

24

25

26

27

28

(1) Authorising regulators to serve on holders of permits —

(@) notices requiring them to take remedial action in respect of
contraventions, actual or potential, of conditions to which their
permits are subject;

(b) notices requiring them to provide such financial security as the
regulators serving the notices consider appropriate pending the
taking of remedial action in respect of any such contraventions;

(c) notices requiring them to take steps to remove or reduce, or to
mitigate the effect of the potential consequences of, the following
imminent risks (whether or not arising from any such
contraventions) —

(i) animminent risk of a significant waste of water resources or
of significant damage to the environment, in the case of water
regulations;

(ii) an imminent risk of a significant impediment to drainage or
of a flood, in the case of flood regulations;

(iif) an imminent risk of a significant impediment to the
movement of fish through regulated waters, in the case of
fish regulations.

Authorising regulators to suspend the operation of permits so far as having
effect to authorise the carrying on of activities to which they relate.

Establishing a procedure for the resolution of disputes in relation to notices
served by regulators under the regulations.

Providing for the enforcement of notices served by regulators under the
regulations by proceedings in the High Court.

Where action is required to be taken by a person under the regulations or
pursuant to a notice served under the regulations, authorising regulators in
specified circumstances to take action instead of that person; and making
provision for the liability of that person in respect of reasonable costs
incurred by the regulators in taking such action.

The creation of offences and dealing with matters relating to such offences,
including —

(@) the provision of defences, and

(b) evidentiary matters.

Enabling, where a person has been convicted of an offence under the
regulations —

(@) acourt dealing with that person for the offence to order the taking of
remedial action (in addition to or instead of imposing any
punishment), or

(b) a regulator to arrange for such action to be taken at that person’s
expense.

Where a person causes damage to any structure constructed, altered or
maintained by a regulator under these regulations, authorising the regulator
to require the person to pay the expenses of the regulator in repairing the
damage and providing for the manner in which such expenses may be
recovered.
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99

Appeals

29

General

30

33

(1)

Conferring rights of appeal in respect of decisions made, notices served or
other things done (or omitted to be done) under the regulations; and making
provision for (or for the determination of) matters relating to the making,
considering and determination of such appeals (including provision for or
in connection with the holding of inquiries or hearings).

In the case of water regulations, making provision which, subject to any
modifications that the Minister considers appropriate, corresponds or is
similar to any provision made by or under, or capable of being made
under —

(@) section 71 of the Water Industry Act 1991 (waste from water sources);

(b) Chapter 2 of Part 2 of the Water Resources Act 1991 (abstraction and

impounding);
(c) Part1 of the Water Act 2003 (abstraction and impounding).

Each reference to an enactment in sub-paragraphs (1)(a) to (c) is a reference
to that enactment as it has effect on the coming into force of this paragraph.

In the case of flood regulations, making provision which, subject to any
modifications that the Minister considers appropriate, corresponds or is
similar to—

(a) any provision made by section 339 of the Highways Act 1980 (saving
for works etc of drainage authorities etc);

(b) any provision made by or under, or capable of being made under,
sections 109 and 110 of the Water Resources Act 1991 (erecting
structures over main rivers etc prohibited without consent);

(c) any provision made by any byelaw, or capable of being made by any
byelaw, under paragraph 5 of Schedule 25 to that Act (byelaws for
flood defence and drainage purposes);

(d) any provision made by or under, or capable of being made under,
sections 23 and 24 of the Land Drainage Act 1991 (obstructions etc in
watercourses prohibited without consent);

(e) any provision made by any byelaw, or capable of being made by any
byelaw, under section 66 of that Act (power to make byelaws:
drainage systems, flood risk management work etc).

Each reference to an enactment in sub-paragraphs (1)(a) to (e) is a reference
to that enactment as it has effect on the coming into force of this paragraph.

In the case of fish regulations, making provision which, subject to any
modifications that the Minister considers appropriate, corresponds or is
similar to—

(@) sections 9 to 15 and 18 of the Salmon and Freshwater Fisheries Act
1975 (obstructions to passage of fish);

(b) Part 4 of the Eels (England and Wales) Regulations 2009 (S.I. 2009/
3344) (passage of eels).

Each reference to an enactment in sub-paragraph (1)(a) and (b) is a reference
to that enactment as it has effect on the coming into force of this paragraph.

Making provision about the application of the regulations to the Crown.

128

10

15

20

25

30

35

40



100 Water Bill
Schedule 6 — Regulation of the water environment
Part 2 — Supplementary provision

PART 2
SUPPLEMENTARY PROVISION
Water regulations trading schemes: penalties

34 (1) Water regulations may authorise the inclusion in a trading scheme of —
(@) provision for penalties in respect of contraventions of provisions of
the scheme;
(b) provision for the amount of any penalty under the scheme to be such
as may be set out in, or calculated in accordance with —
(i) the scheme, or
(ii) theregulations (including regulations made after the scheme
starts to operate).

(2) In this paragraph “trading scheme” means a scheme of the kind mentioned
in paragraph 3(3).

Determination of matters by requlators

35 The regulations may make provision for anything which, by virtue of
paragraphs 7 to 10, could be provided for by the regulations to be
determined under the regulations by regulators.

Delegation between regulators

36 The regulations may make provision authorising regulators to arrange for
specified functions to be exercised on their behalf by other regulators.

Imposition of conditions

37 In connection with the determination of conditions as mentioned in
paragraph 8(3)(a) the regulations may in particular provide —

(@) for such conditions to be determined in the light of any specified
general principles and any directions or guidance given under the
regulations;

(b) for such guidance to include guidance sanctioning reliance by a
regulator on any arrangements referred to in the guidance to operate
to secure a particular result as an alternative to imposing a condition.

Charging schemes

38 The regulations may —

(@) require any such scheme as is mentioned in paragraph 11 or 12 to be
so framed that the fees and charges payable under the scheme are
sufficient, taking one year with another, to cover such expenditure
(whether or not incurred by the regulator or other person to whom
they are so payable) as is specified;

(b) authorise any such scheme to make different provision for different
cases (and specify particular kinds of such cases).

129

10

15

20

25

30

35



Water Bill 101
Schedule 6 — Regulation of the water environment
Part 2 — Supplementary provision

Offences

39 (1) The regulations may provide for any such offence as is mentioned in
paragraph 26 to be triable —

(@) only summarily, or
(b) either summarily or on indictment.

(2) The regulations may provide for any such offence to be punishable on
summary conviction by a fine not exceeding such amount as is specified
(which may not exceed £20,000).

(3) The regulations may provide for such an offence to be punishable on
indictment by —

(a) imprisonment for a term not exceeding such period as is specified
(which may not exceed two years), or

(b) afine,
or both.

SCHEDULE 7 Section 29
MINOR AND CONSEQUENTIAL AMENDMENTS
Water Industry Act 1991 (c. 56)

1 The Water Industry Act 1991 is amended as follows.

2 (1) Section 2 (general duties with respect to water industry) is amended as
follows.

(2) Insubsection (1)(a), for “and of licensed water suppliers” there is substituted
“, water supply licensees and sewerage licensees”.

(3) In subsection (2A)(d), for “of a licensed water supplier” there is substituted
“of a water supply licensee or sewerage licensee”.

(4) In subsection (2C)—
(a) the “and” after paragraph (d) is repealed;
(b) in paragraph (e), for the words from “not eligible” to the end there is
substituted “are household premises (as defined in section 17C)”;
(c) atthe end of paragraph (e) there is inserted *; and

(f) customers, of companies holding an appointment
under Chapter 1 of Part 2 of this Act, whose premises
are below the consumption threshold and in the area
of a relevant undertaker whose area is wholly or
mainly in Wales,”.

(5) In subsection (2D), for the words from “not eligible” to “the total quantity”
there is substituted “below the consumption threshold if the total quantity”.

(6) In subsection (5A), in the definition of “the interests of consumers” —

(@) in paragraph (a), for “licensed water suppliers” there is substituted
“water supply licensees”;
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)
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(2)
3)
(4)
8
9 (O

(2)

(b) in paragraph (b), for “by sewerage undertakers” there is substituted
“either by sewerage undertakers or by sewerage licensees acting in
their capacity as such”.

In subsection (6) —
(@) in paragraph (a), for “and of licensed water suppliers” there is
substituted *, water supply licensees and sewerage licensees”;
(b) in paragraph (a), for the words from “contained in” to “153,”, there is
substituted “contained in—
(i) Part 2 of this Act (except section 27A and
Schedule 3A), or
(if) any of sections 37A to 38, 38ZA, 39, 39ZA, 39B,
39C, 40B to 40F, 66B, 66CC, 66D, 66DA to
66EA, 66F to 66H, 66K, 66L, 95, 95ZA, 96,
96ZA, 110C to 110G, 117G to 117N, 117Q,
117R, 153,”;
(c) in paragraph (b), “43,43A,” and “100 and 100A” are repealed;
(d) inparagraph (b), for ©, 99,” there is substituted “and 99”.
In section 2A (guidance on social and environmental matters), in subsection

(4)(e), for “licensed water suppliers” there is substituted “water supply
licensees and sewerage licensees”.

In section 6 (appointment of relevant undertakers), in subsection (5A), for “a
licensed water supplier” there is substituted “a water supply licensee or
sewerage licensee”.

In section 12 (determinations under conditions of appointment), in
subsection (3B) (application of certain provisions to references to
Competition Commission under section 12) for “sections 16A and 16B” there
is substituted “sections 14A and 14B”.

For the heading of Chapter 1A of Part 2 there is substituted —

“WATER SUPPLY LICENCES AND SEWERAGE LICENCES”.

Section 17B (provision supplementary to section 17A) is amended as
follows.

For the title there is substituted “Meaning of supply system”.

Subsections (1) to (4) (provision as to guidance on extent of premises) are
repealed.

Subsection (9) (references to a licensed water supplier) is repealed.

In section 17C (meaning of “household premises”), in subsection (1) for
“section 17A(3)(a) above” there is substituted “paragraphs 4 and 9(a) of
Schedule 2A and paragraph 2 of Schedule 2B”.

Section 17D (the threshold requirement) is amended as follows.

In subsection (1) (purpose of section 17D) —

(@) for “section 17A(3)(b) above” there is substituted “paragraph 9(b) of
Schedule 2A”;

(b) after “the supply of water to any premises” there is inserted “in
accordance with a restricted retail authorisation”.

131

10

15

20

25

30

35

40



Water Bill 103
Schedule 7 — Minor and consequential amendments

(3) In subsection (2) (description of the requirement), for “licensed water
supplier” there is substituted “water supply licensee”.

(4) In subsection (3) (guidance on making estimate), for “the Secretary of State”
there is substituted “the Welsh Ministers”.

(5) Subsection (5) (duty of Secretary of State to consult the National Assembly
for Wales before issuing guidance) is repealed.

(6) Subsection (6) (application of guidance provision to threshold requirement)
is repealed.

(7) In subsection (7) (regulations as to entering into an undertaking to supply
water) —
(@) for “The Secretary of State” there is substituted “The Welsh
Ministers”;
(b) for “licensed water supplier” there is substituted “water supply
licensee”;
(c) the words “(subject to subsection (12) below)” are repealed.

(8) In subsection (8) (regulations to alter the threshold) —
(@) for “The Secretary of State” there is substituted “The Welsh
Ministers”;
(b) the words “(subject to subsection (12) below)” are repealed.

(9) In subsection (10) (procedure), for “each House of Parliament” there is
substituted “the Assembly”.

(10) In subsection (11) (consultation before making regulations)—

(@) for “the Secretary of State”, in the first place where those words
occur, there is substituted “the Welsh Ministers”;

(b) for “the Secretary of State thinks” there is substituted “the Welsh
Ministers think”.

(11) Subsections (12) and (13) (exercise of powers by Welsh Ministers) are
repealed.

10 After section 17D there is inserted —
“17DA Guidance

(1) The Authority must publish guidance issued under —
(@) section 17D(3),
(b) paragraph 12 of Schedule 2A, or
(c) paragraph 4 of Schedule 2B,

in such manner as the Authority considers appropriate for the
purpose of bringing it to the attention of persons likely to be affected
by it.

(2) The Authority may, with the approval of the Secretary of State, revise
the guidance issued under —
(@) paragraph 12 of Schedule 2A, or
(b) paragraph 4 of Schedule 2B.

(3) The Authority may, with the approval of the Welsh Ministers, revise
the guidance issued under section 17D(3).
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(4) Subsection (1) applies to guidance revised under subsection (2) or (3)
as it applies to guidance issued under the enactments mentioned in
subsection (1).

(5) Before giving approval to—
(@) guidance issued under paragraph 12 of Schedule 2A, or
(b) guidance so issued that is revised under subsection (2),
the Secretary of State must consult the Welsh Ministers.”

(1) Section 17E (determinations by the Authority) is amended as follows.
(2) For subsection (1) there is substituted —

“(1) The Authority may determine, in a case referred to it by —

(@) a water supply licensee or a potential customer of a water
supply licensee, or

(b) a sewerage licensee or a potential customer of a sewerage
licensee,

whether a proposed supply of water to, or proposed sewerage
services for, the customer would be in accordance with what is
authorised by the licensee’s licence.”

(3) In subsection (2)—

a) in paragraph (a), for “section 17A(3) above” there is substituted
paragrap
“paragraph 4 or 9(a) or (b) of Schedule 2A”;

(b) after paragraph (a), there is inserted —

“(aa) the extent of the premises to be served for the
purposes of paragraph 2 of Schedule 2B;”;

(c) in paragraph (b), after “to be supplied” there is inserted “or served”.

(1) Section 17F (procedure for granting water supply licences) is amended as
follows.

(2) In the title, after “water supply” there is inserted “and sewerage”.

(3) In subsection (1), for paragraphs (a) to (c) there is substituted —
“(a) awater supply licence,
(b) asewerage licence,

(c) the variation of a water supply licence so as to alter the
authorisations that it gives; or

(d) the variation of a sewerage licence so as to alter the
authorisations that it gives,”.

(4) In subsection (7), for paragraph (g) there is substituted —

“(g) on each water supply licensee and sewerage licensee (other
than the holder of the licence in question);”.

(1) Section 17G (water supply licence conditions) is amended as follows.
(2) For the title there is substituted “Licence conditions”.

(3) In subsection (1) (conditions to be included), for “water supply licence”, in
both places, there is substituted “licence under this Chapter”.
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(4) After subsection (2), there is inserted —

“(2A)

Conditions may be included by virtue of subsection (1)(a) in a
sewerage licence whether or not they are connected with —

(a) effectual dealing with the contents of sewers, or
(b) the use of the sewerage system of a sewerage undertaker.”

(5) Insubsection (3) (directions and determinations), for “water supply licence”
there is substituted “licence under this Chapter”.

(6) Insubsection (4) (persons who may give directions etc), in paragraph (a)(iii),
at the beginning there is inserted “so far as subsection (3) applies to water
supply licences,”.

(7) In subsection (5) (duration and modification of conditions), for “water
supply licence” there is substituted “licence under this Chapter”.

14 (1) Section 17H (standard conditions of water supply licences) is amended as
follows.

(2) For subsections (1) to (3) there is substituted —

“1)

(1A)

(2)

The Secretary of State may determine the conditions that are to be the
standard conditions of water supply licences granted by the
Secretary of State or the Authority.

The Secretary of State is to publish the standard conditions in such
manner as the Secretary of State considers appropriate.

The standard conditions may be different depending on the different
authorisations or combinations of authorisations to which the
conditions are to relate.

The power to determine standard conditions in relation to water
supply licences giving a particular authorisation or a particular
combination of authorisations may be exercised only before the
grant of the first licence to give that authorisation or that particular
combination of authorisations (but this is without prejudice to the
power to modify standard conditions in accordance with the
provisions of this Chapter).”

(3) In subsection (4) (general provision about standard conditions), for “of
either description” there is substituted “giving any particular authorisation
or combination of authorisations”.

(4) In subsection (8) (publication of notice of intention to modify standard
conditions), in paragraph (b) —

(@)

(b)

for sub-paragraph (i) there is substituted —

“(i) if the notice relates to a water supply licence
giving a restricted retail authorisation or a
restricted retail authorisation and a
supplementary authorisation, on the Welsh
Ministers;”;

after sub-paragraph (iv) there is inserted —

“(v) if the application was forwarded by the Water
Industry Commission for Scotland, on the
Commission.”
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(5) In subsection (9) (direction not to exclude or modify a standard condition),
for “the Assembly” there is substituted “the Welsh Ministers in a case where
notice was served on them under subsection (8)(b)(i)”.
15 After section 17H there is inserted —

“17HA Standard conditions of sewerage licences

1)

The Secretary of State may determine the conditions that are to be the
standard conditions of sewerage licences granted by the Secretary of
State or the Authority.

The Secretary of State is to publish the standard conditions in such
manner as the Secretary of State considers appropriate.

The standard conditions may be different depending on the different
authorisations or combinations of authorisations to which the
conditions are to relate.

The power to determine standard conditions in relation to sewerage
licences giving a particular authorisation or a particular combination
of authorisations may be exercised only before the grant of the first
licence to give that authorisation or that particular combination of
authorisations (but this is without prejudice to the power to modify
standard conditions in accordance with the provisions of this
Chapter).

The standard conditions for the purposes of sewerage licences giving
any particular authorisation or combination of authorisations may
contain provision —

(@) for any standard condition included in a licence of that
description not to have effect until brought into operation in
such manner and in such circumstances as may be specified
in or determined under the standard conditions;

(b) for the effect of any standard condition included in such a
licence to be suspended in such manner, and in such
circumstances, as may be so specified or determined; and

(c) for any standard condition included in such a licence which
is for the time being suspended to be brought back into
operation in such manner and in such circumstances as may
be so specified or determined.

Subject to subsection (7), each condition which is a standard
condition is to be incorporated by reference in each sewerage licence
(or in each such licence to which the standard condition applies).

Subject to the following provisions of this section, the Secretary of
State or the Authority may, in granting a licence, exclude or modify
any of the standard conditions to such extent as the Secretary of State
or (as the case may be) the Authority considers requisite to meet the
circumstances of a particular case.

Before excluding any standard conditions or making any
modifications under subsection (7), the Secretary of State or the
Authority must give notice —

(a) stating that the Secretary of State or (as the case may be) the
Authority proposes to exclude the conditions or make the
modifications and setting out the effect of so doing;
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(10)

(11)

(12)

(b) stating the reasons why the Secretary of State or (as the case
may be) the Authority proposes to exclude the conditions or
make the modifications; and

(c) specifying the time (not being less than 28 days from the date
of publication of the notice) within which representations or
objections with respect to the proposed exclusions or
modifications may be made,

and the Secretary of State or (as the case may be) the Authority must
consider any representations or objections which are duly made and
not withdrawn.

A notice under subsection (8) must be given—

(@) by publishing the notice in such manner as the Secretary of
State or (as the case may be) the Authority considers
appropriate for the purpose of bringing the notice to the
attention of persons likely to be affected by the making of the
exclusions or modifications; and

(b) by serving a copy of the notice —

(i) on the Environment Agency;

(ii) if the notice is published by the Secretary of State, on
the Authority;

(iii) if the notice is published by the Authority, on the
Secretary of State;

(iv) if the application was forwarded by the Water
Industry Commission for Scotland, on the
Commission.

If, within the time specified in the notice under subsection (8), the
Secretary of State directs the Authority not to exclude or modify any
standard condition, the Authority must comply with the direction.

The Secretary of State or the Authority may not exclude any
conditions, or make any modifications, under subsection (7) unless
the Secretary of State or (as the case may be) the Authority is of the
opinion that the exclusions or modifications are such that—

(@) the licence holder would not be unduly disadvantaged in
competing with other holders of sewerage licences; and

(b) no other holder of a sewerage licence would be unduly
disadvantaged in competing with other holders of such
licences (including the holder of the licence).

The modification under subsection (7) of part of a standard condition
is not to prevent any other part of the condition from continuing to
be treated as a standard condition for the purposes of this Chapter.”

(1) Section 17I (modification of licences by agreement) is amended as follows.

(2) For the title there is substituted “Modification of licences by agreement”.

(3) Insubsection (1) (power of Authority to modify licence), for the words from
“conditions of” to the end there is substituted “conditions of —

(@) aparticular water supply licence, or
(b) a particular sewerage licence.”

(4) In subsection (2)(b) (modification not to cause undue disadvantage) —
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(@) in sub-paragraph (i), after “water supply licences” there is inserted
“or, as the case may be, sewerage licences”;

(b) in sub-paragraph (ii), after “a water supply licence” there is inserted
“or, as the case may be, a sewerage licence”.

(5) In subsection (4)(b) (persons to be served with notice of proposed
modifications), in sub-paragraph (iv), at the beginning there is inserted “if
the notice relates to a water supply licence,”.

(6) In subsection (5) (direction not to modify a condition), the words “(after
consulting the Assembly)” are repealed.

(7) After subsection (5) there is inserted —

“(5A) The Secretary of State is to consult the Welsh Ministers before giving
a direction under subsection (5) in relation to a water supply licence.”

(1) Section 17] (general modification of standard conditions) is amended as
follows.

(2) For the title there is substituted “Modification of standard conditions”.

(3) Insubsection (1) (power of Authority to modify standard conditions), for the
words from “may modify” to the end there is substituted “may modify —

(@) the standard conditions of water supply licences, or
(b) the standard conditions of sewerage licences.”

(4) After subsection (1), there is inserted —

“(1A) Modifications may relate to—
(@) standard conditions contained in all water supply licences or
sewerage licences, or
(b) standard conditions contained in those water supply licences
or sewerage licences that grant a particular authorisation or
combination of authorisations.”

(®) In subsection (2) (power to make incidental and consequential
modifications) —
(@) for “retail licences or combined licences” there is substituted “water
supply licences or sewerage licences”;
(b) for “any licence of that description” there is substituted “any licence
so affected”.

(6) In subsection (4)(b) (persons to be served with notice of proposed
modifications), in sub-paragraph (iv), at the beginning there is inserted “if
the notice relates to a water supply licence,*.

(7) In subsection (5) (direction not to modify a standard condition), the words
“(after consulting the Authority)” are repealed.

(8) After subsection (5) there is inserted —

“(5A) The Secretary of State is to consult the Welsh Ministers before giving
a direction under subsection (5) in relation to a water supply licence.”

(9) In subsection (6) (modification conditional on views of relevant licence
holders), for “retail licences or combined licences” there is substituted
“water supply licences or sewerage licences”.
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(10)

(11)

(12)

(13)

In subsection (8) (preconditions for modification of standard condition), in
paragraph (c) after “a water supply licence” there is inserted “or, as the case
may be, a sewerage licence”.

In subsection (10) (consultation with Welsh Ministers), after “subsection (6)
above” there is inserted “in relation to the standard conditions of water
supply licences”.

In subsection (12) (changed standard conditions to be used in new
licences) —

(@) for “retail licences or combined licences” there is substituted “water
supply licences or sewerage licences”;

(b) inparagraph (a), for “licences of that description” there is substituted
“water supply licences or, as the case may be, sewerage licences”;
(c) after paragraph (b), there is inserted —
“Where the Authority modifies the standard conditions of
water supply licences or sewerage licences that grant
particular authorisations or combinations of authorisations,
paragraph (a) has effect only as regards licences granting the
same authorisations or combinations of authorisations.”

In subsection (13) (meaning of “relevant licence holder”), for “retail licences
or combined licences” there is substituted “water supply licences or
sewerage licences or of such of those licences as grant a particular
authorisation or combination of authorisations”.

Section 17K (references to Competition Commission in relation to the
modification of licences) is amended as follows.

For the title there is substituted “Modification references to Competition
Commission”.

In subsection (1) (reference of a particular licence), in paragraph (a)(i), for “a
particular licence” there is substituted “a particular water supply or
sewerage licence”.

In subsection (2) (general matters that may be referred), in paragraph (a)(i),
for “retail licences or combined licences” there is substituted “water supply
licences or sewerage licences that grant a particular authorisation or
combination of authorisations”.

In subsection (5)(b) (persons to be served with copy of reference or
variation), in sub-paragraph (iv), at the beginning there is inserted “in a case
relating to a water supply licence or licences,”.

Section 17N (reports on modification references) is amended as follows.
For the title there is substituted “Reports on modification references”.

In subsection (10)(a) (persons to be served with report relating to a particular
licence), in sub-paragraph (iv), at the beginning there is inserted “if the
report relates to a water supply licence,”.

In subsection (11)(a) (persons to be served with report relating to a standard
condition), in sub-paragraph (ii), at the beginning there is inserted “if the
report relates to water supply licences,”.

138

10

15

20

25

30

35

40



110

Water Bill
Schedule 7 — Minor and consequential amendments

20

21

®)

In subsection (12) (meaning of “relevant time”), in paragraph (a), after
“Secretary of State and” there is inserted “, if the report relates to water
supply licences, .

Section 170 (modification of licences following report) is amended as
follows.

For the title there is substituted “Modification of licences following report”.

In subsection (2) (power to make incidental and consequential
modifications), for “the standard conditions of retail licences or combined
licences” there is substituted “—

(@) thestandard conditions of water supply licences or sewerage
licences, or

(b) thestandard conditions of water supply licences or sewerage
licences that grant a particular authorisation or combination
of authorisations,”.

In subsection (5)(c)(iii), at the beginning there is inserted “in a case relating
to a water supply licence or licences,”.

In subsection (10) (changed standard conditions to be used in new
licences) —

(@) for “retail licences or combined licences” there is substituted “water
supply licences or sewerage licences”;
(b) inparagraph (a), for “licences of that description” there is substituted
“water supply licences or, as the case may be, sewerage licences”;
(c) after paragraph (b), there is inserted —
“Where the Authority modifies the standard conditions of
water supply licences or sewerage licences that grant
particular authorisations or combinations of authorisations,
paragraph (a) has effect only as regards licences granting the
same authorisations or combinations of authorisations.”

Section 17P (Competition Commission’s power of veto following report) is
amended as follows.

For the title there is substituted “Commission’s power of veto following
report”.

In subsection (7)(b) (persons to be served with notice of modifications
proposed), in sub-paragraph (v), at the beginning there is inserted “if the
reference relates to water supply licences,”.

In subsection (10) (power to make incidental and consequential
modifications), for “the standard conditions of retail licences or combined
licences” there is substituted “—

(@) thestandard conditions of water supply licences or sewerage
licences, or

(b) thestandard conditions of water supply licences or sewerage
licences that grant a particular authorisation or combination
of authorisations,”.

In subsection (11) (changed standard conditions to be used in new
licences) —

(@) for “retail licences or combined licences” there is substituted “water
supply licences or sewerage licences”;
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(b) inparagraph (a), for “licences of that description” there is substituted
“water supply licences or, as the case may be, sewerage licences”;
(c) after paragraph (b), there is inserted —
“Where the Authority modifies the standard conditions of
water supply licences or sewerage licences that grant
particular authorisations or combinations of authorisations,
paragraph (a) has effect only as regards licences granting the
same authorisations or combinations of authorisations.”

22 (1) Section 17R (modification of licences by order under other enactments) is
amended as follows.

(2) For the title there is substituted “Modification by order under other
enactments”.

(3) In subsection (1) (power for the Office of Fair Trading, the Competition
Commission and the Secretary of State to modify standard conditions in
order to give effect to orders under the Enterprise Act 2002), for paragraphs
(a) and (b) there is substituted —

“(a) the conditions of a particular water supply or sewerage
licence,

(b) the standard conditions of water supply licences or sewerage
licences, or

(c) thestandard conditions of water supply licences or sewerage
licences that grant a particular authorisation or combination
of authorisations,”.

(4) In subsection (2) (identification of orders under the Enterprise Act 2002) —

(@) in paragraph (a)(i), for “a retail licence or combined licence” there is
substituted “a water supply licence or sewerage licence”;

(b) in paragraph (a)(ii), for “a retail licence or combined licence” there is
substituted “a water supply licence or sewerage licence”;

(c) in paragraph (b), for “a retail licence or combined licence” there is
substituted “a water supply licence or sewerage licence”.

(5) In subsection (4) (changed standard conditions to be included in new
licences and power to make incidental and consequential modifications of
existing licences) —

(@) for “subsection (1)(b) above” there is substituted “subsection (1)(b) or
()™

(b) for “the standard conditions of retail licences or combined licences”
there is substituted “the standard conditions of water supply licences
or sewerage licences or of water supply licences or sewerage licences
that grant a particular authorisation or combination of
authorisations”.

(6) In subsection (5) (publication of modifications), for “retail licences or
combined licences” there is substituted “water supply licences or sewerage
licences”.

23 (1) Section 18 (orders for securing compliance with certain provisions) is
amended as follows.

(2) In subsection (1)—
(a) after “Part or” there is inserted “any person holding”;
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in paragra a), after “that compan ere is inserted “or tha
b) in paragraph fter “that pany” there is inserted “or that
person”;
() in paragraph (a)(i), after “appointment or” there is inserted “the
person’s”;
1In paragra , after “that company” there 1s inserte or that
d) in paragraph (b), after “th pany” there is i d “or th
person”.
(3) In subsection (1A)—
(@) in paragraph (a)(i), for “a company” there is substituted “a person”;
(b) in paragraph (b), for “any company” there is substituted “any
person”;
() in that paragraph, for “the company” there is substituted “the
person”.
n subsection (2), after “Part or” there is inserted “any person holding”.
4) In subsection (2), after “Part or” there is inserted “any p holding”
(5) In subsection (6)(a), after “Part or” there is inserted “a person holding”.
24 In section 19 (exceptions to the duty to enforce), for “company”, in each
place, there is substituted “person”.
25 In section 20 (procedure for enforcement orders), for “company to which”,
in each place, there is substituted “person to whom”.
26 (1) Section 21 (validity of enforcement orders) is amended as follows.
(2) In subsection (1)—
(@) for “company in which” there is substituted “person to whom?;
(b) for “company”, in the second place it occurs, there is substituted
“person”.
(3) In subsection (2), for “company” there is substituted “person”.
27 In section 22 (effect of enforcement order), in subsection (3) —
(@) for “company”, in each place, there is substituted “person”;
(b) for “it” there is substituted “the person”.
28 (1) Section 22A (penalties) is amended as follows.

(2) In subsection (1)—
(@) inparagraph (a)(ii), for “company” there is substituted “person”;
(b) in paragraph (b), in the opening words for “company”, in both
places, there is substituted “person”;

(c) in the closing words, for “the company” there is substituted “that
company or that person”.

(3) In subsection (2)—
(@) in paragraph (a)(ii), for “company” there is substituted “person”;
(b) in paragraph (b), in the opening words for “company”, in both
places, there is substituted “person”;

(c) in the closing words, for “ the company” there is substituted “that
company or that person”.

(4) In subsection (4), in the opening words, “for “company” there is substituted
“person”.

(5) In subsection (6)—
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(@) in the opening words, after “penalty” there is inserted “on a person”;
(b) in paragraph (a), for “company”, there is substituted “person”;
(c) in paragraph (d), for “company”, there is substituted “person”.

(6) In subsection (7), for “company”, there is substituted “person on whom the
penalty has been imposed”.

(7) In subsection (8)(b), for “company”, there is substituted “person on whom
the penalty is to be or has been imposed.”

(8) In subsection (11), for the words from “10%” to “(determined” there is
substituted “—

(@) 10% of the turnover of the company, or

(b) in a case where the person on whom the penalty is imposed
is not a company, 10% of the turnover of the business of the
person,

(determined”.

29 (1) Section 22C (time limits on the imposition of financial penalties) is amended
as follows.

(2) In subsection (1)—
(@) inthe opening words, after “penalty” there is inserted “on a person”;
(b) in paragraph (a), for “company” there is substituted “person”;
(c) in paragraph (b), for “company” there is substituted “person”.

(3) In subsection (2), in the opening words —
(a) after the first “penalty” there is inserted “on a person”;
(b) for “company” there is substituted “person”.

30 In section 22E (appeals), for “company”, in each place, there is substituted
“person”.

31 In section 22F (recovery of penalties), for “company” there is substituted
“person”.

32 (1) Section 23 (meaning and effect of special administration orders) is amended
as follows.

(2) In subsection (1), for “a qualifying licensed water supplier” there is
substituted “a qualifying water supply licensee or a qualifying sewerage
licensee”.

(3) In subsection (2A)—
(@) for “a qualifying licensed water supplier” there is substituted “a
qualifying water supply licensee”;
(b) for the words from “the introduction or” to “may” there is
substituted “—
(i) the introduction or introductions of water
mentioned in subsection (7),
(i) the  company’s  retail  infrastructure
authorisation, or
(iii) the company’s network infrastructure
authorisation,

E3]

may”.
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(4) After subsection (2A) there is inserted —

“(2AA) The purposes of a special administration order made in relation to a
company which is a qualifying sewerage licensee must be —

(a) the transfer to another company or companies, as a going
concern, of so much of the company’s undertaking as it is
necessary to transfer in order to secure that the activities
relating to—

(i) the removal or removals of matter mentioned in
subsection (9),

(ii) the company’s retail infrastructure authorisation, or
(iii) the company’s network infrastructure authorisation,
may be properly carried on, and

(b) the carrying on of those activities pending the making of the
transfer.”

(5) In subsection (2B)(b), for “or (2A)(a)”, in both places, there is substituted “,
(2A)(a) or (2AA)(a)”.

(6) In subsection (2C), for “and (2A)(b)” there is substituted “, (2A)(b) and
(2AA)(b)”.

(7) In subsection (4)(b), for the words from “relating” to “below” there is
substituted “mentioned in subsection (2A)(a) or (2AA)(a)”.

(8) In subsection (6)—

(@) in the opening words, for “licensed water supplier”, in both places,
there is substituted “water supply licensee”;

(b) for paragraphs (a) and (b) there is substituted —

“(a) it is the holder of a water supply licence giving it a
wholesale or supplementary authorisation (within
the meaning of Chapter 1A) and the condition in
subsection (7) is satisfied in relation to it,

(b) it is the holder of a water supply licence giving it a
retail infrastructure authorisation (within the
meaning of Chapter 1A) and is permitted under
section 66CA to take water from a water undertaker’s
supply system (within the meaning of Chapter 1A), or

(c) it is the holder of a water supply licence giving it a
network infrastructure authorisation (within the
meaning of Chapter 1A) and is permitted under
section 66CB to take water from and introduce water
into a water undertaker’s supply system (within the
meaning of Chapter 1A).”

(9) After subsection (6) there is inserted —

“(7) The condition in this subsection is that—

(@) the introduction of water by the licence holder which is
permitted under section 66B or 66C is designated as a
strategic supply under section 66G, or

(b) the introductions of water by the licence holder which are
permitted under section 66B or 66C are designated as a
collective strategic supply under section 66H.”
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(10) After subsection (7) (as inserted by sub-paragraph (9)) there is inserted —

“(8) For the purposes of this section, sections 24 to 26 and Schedule 2, a
sewerage licensee is a qualifying sewerage licensee if —

(a) itis the holder of a sewerage licence giving it a wholesale or
disposal authorisation (within the meaning of Chapter 1A of
this Part) and the condition in subsection (9) is satisfied in
relation to it,

(b) it is the holder of a sewerage licence giving it a retail
infrastructure authorisation (within the meaning of Chapter
1A) and is permitted under section 117D to discharge matter
into a sewerage undertaker’s sewerage system (within the
meaning of Chapter 1A), or

(c) it is the holder of a sewerage licence giving it a network
infrastructure authorisation (within the meaning of Chapter
1A) and is permitted under section 117E to remove matter
from and discharge matter into a sewerage undertaker’s
sewerage system (within the meaning of Chapter 1A).

(9) The condition in this subsection is that—

(@) the removal of matter by the licence holder which is
permitted under section 117C or 117F is designated as
strategic sewerage provision under section 117M, or

(b) the removals of matter by the licence holder which are
permitted under section 117C or 117F are designated as
collective strategic sewerage provision under section 117N.”

33 (1) Section 24 (special administration orders made on special petitions) is
amended as follows.

(2) In subsection (1A)—

(@) in paragraphs (a) and (b), the words “(after consulting the
Assembly)” are repealed;

(b) in paragraph (b), after “the Assembly)”, there is inserted “by”’;

(c) inthe words following paragraph (b), for “qualifying licensed water
supplier” there is substituted “qualifying water supply licensee or
qualifying sewerage licensee”.

(3) After subsection (1A) there is inserted —

“(1B) Before presenting a petition under subsection (1A) in relation to a
qualifying water supply licensee whose licence gives it a
supplementary authorisation, the Secretary of State or the Authority
(as the case may be) must consult the Welsh Ministers.”

(4) In subsection (2)—
(@) in paragraph (bb), for “qualifying licensed water supplier” there is
substituted “qualifying water supply licensee”;

(b) after paragraph (bb) there is inserted —
“(bc) in the case of a company which is a qualifying

sewerage licensee, that —
(i) action taken by the company has caused a
contravention by a sewerage undertaker of

any principal duty; and
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(ii) that action is serious enough to make it
inappropriate for the company to continue to
hold its licence;”;

(c) in paragraph (d), for “qualifying licensee water supplier” there is
substituted “qualifying water supply licensee or a qualifying
sewerage licensee”.

(5) In subsection (7)(b), for “qualifying licensed water supplier” there is
substituted “qualifying water supply licensee or a qualifying sewerage
licensee”.

34 In section 25 (power to make special administration order on winding-up
petition) for “qualifying licensed water supplier”, in both places, there is
inserted “qualifying water supply licensee or a qualifying sewerage
licensee”.

35 In section 26 (restrictions on voluntary winding up and insolvency
proceedings), in subsection (1), for “qualifying licensed water supplier”
there is inserted “qualifying water supply licensee or a qualifying sewerage
licensee”.

36 (1) Section 27 (general duty of Authority to keep matters under review) is
amended as follows.

(2) In subsection (1)(b), for “licensed water suppliers” there is substituted
“water supply licensees or sewerage licensees”.

(3) In subsection (2)—
(@) inparagraph (aa), for “companies” there is substituted “persons”;
(b) in paragraph (b), after “company” there is inserted “or person”.

(4) In subsection (4)—

a) in paragraph (c), for the words from “retail” to ‘“Part)” there is
paragrap
substituted “the authorisations or combinations of authorisations
given by licences under Chapter 1A of this Part (see sections 17A and
17BA)”;

(b) in paragraph (d), for “company” there is substituted “person”.

37 In section 27A (establishment of the Council and committees), in subsection
(13), in the definition of “the interests of consumers” —

(@) in paragraph (a), for “licensed water suppliers” there is substituted
“water supply licensees”;

(b) in paragraph (b), for “by sewerage undertakers” there is substituted
“ either by sewerage undertakers or by sewerage licensees acting in
their capacity as such”.

38 (1) Section 27C (the interests of consumers) is amended as follows.

(2) In subsection (1)—
(@) the “and” after paragraph (d) is repealed;
(b) in paragraph (e), for the words from “not eligible” to the end there is
substituted “household premises (as defined in section 17C)”;
(c) atthe end of paragraph (e) there is inserted *; and

(f) customers, of companies holding an appointment
under Chapter 1 of Part 2 of this Act, whose premises
are below the consumption threshold and in the area
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39

40

41

42

43

of a relevant undertaker whose area is wholly or
mainly in Wales,”.

(3) In subsection (2), for the words from “not eligible” to “the total quantity”
there is substituted “below the consumption threshold if the total quantity”.

In section 27E (provision of advice and information to public authorities), in
subsection (1), for “licensed water suppliers” there is substituted “water
supply licensees, sewerage licensees”.

(1) Section 27H (provision of information to the Council) is amended as follows.

(2) In subsection (1)—
(@) the “or” at the end of paragraph (b) is repealed;
(b) in paragraph (c) for “a licensed water supplier” there is substituted
“a water supply licensee, or”;

(c) after paragraph (c) there is inserted —
“(d) asewerage licensee,”.

(3) Insubsections (2), (3) and (4), after “body”, in each place, there is inserted “or
person”.

(4) In subsection (4)—
(@) for “it” there is substituted “the body or person”;
(b) for “its” there is substituted “the”.

(1) Section 27K (sections 27H to 27]: supplementary) is amended as follows.

(2) In subsection (2), for “or a licensed water supplier” there is substituted , a
water supply licensee or a sewerage licensee”.

(3) Insubsection (5), for “and a licensed water supplier” there is substituted *, a
water supply licensee and a sewerage licensee”.

(1) Section 29 (consumer complaints) is amended as follows.

(2) In subsection (1)—
(@) for “or a licensed water supplier” there is substituted “, a water
supply licensee or a sewerage licensee”;
(b) for “by that licensed water supplier” there is substituted “by that
water supply licensee or that sewerage licensee”.

(3) In subsection (5)(a), for the words from “by a licensed water supplier” to
“Wales” there is substituted “—
“(i) by awater supply licensee using the supply system of
a water undertaker whose area is wholly or mainly in
Wales, or
(ii) by a sewerage licensee using the supply system of a
sewerage undertaker whose area is wholly or mainly
in Wales”.

(4) In subsections (8)(a) and (b) and (9), for “or the licensed water supplier”
there is substituted “, the water supply licensee or the sewerage licensee”.

For the heading to Chapter 1 of Part 3 (before section 37) there is
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44

45

46

47

48 (1)
2
(3)
(4)
©)

49

50

substituted —

“GGENERAL DUTIES OF WATER UNDERTAKERS ETC”.

In section 37A (water resources management plans: preparation and
review) —
(@) in subsection (3)(b), for “licensed water suppliers” there is
substituted “water supply licensees”;

(b) in subsection (8)(d) for “licensed water supplier” there is substituted
“water supply licensee”.

In section 37C (water resources management plans: provision of
information) —

(@) for “licensed water supplier”, in each place, there is substituted
“water supply licensee”;

(b) in the closing words to subsection (3), for “licensed water supplier’s”

9.9

there is substituted “water supply licensee’s”.

In section 37D (water resources management plans: supplementary), in
subsection (3)(b), for “licensed water supplier” there is substituted “water
supply licensee”.

In section 38B (publication of statistical information about complaints) —

(@) in subsection (1), for “licensed water suppliers” there is substituted
“water supply licensees”;

(b) in subsection (2), for “licensed water suppliers” there is substituted
“water supply licensees”.

Section 39A (information to be given to customers about performance) is
amended as follows.

In subsections (1) and (2A), for “licensed water suppliers”, in both places,
there is substituted “water supply licensees”.

After subsection (1) there is inserted —

“(1A) Each water supply licensee must, in such form and manner as the
Authority may direct, take steps to inform the licensee’s customers
of —

(@) the standards of overall performance established under
section 38ZA (1) which are applicable to that licensee;

(b) that licensee’s level of performance as regards those
standards.”

In subsection (2), after “any such direction” there is inserted “under
subsection (1) or (1A)”.

In subsection (3) for “licensed water supplier” there is substituted “water
supply licensee”.

In section 39B (drought plans: preparation and review) —

(@) in subsection (4)(b), for “licensed water suppliers” there is
substituted “water supply licensees”;

(b) insubsection (7)(d), for “licensed water supplier” there is substituted
“water supply licensee”.

In section 39C (drought plans: provision of information) —
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51

52
53
54

55

56

(@)
(b)

for “licensed water supplier”, in each place, there is substituted
“water supply licensee”;
in the closing words to subsection (3), for “licensed water supplier’s”

9,9

there is substituted “water supply licensee’s”.

In section 42 (financial conditions for compliance with the duty in section
41), subsection (7) (terms defined in sections 43 and 43A) is repealed.

Sections 43 and 43A (calculations for the purpose of section 42) are repealed.

Section 48 (interest on sums provided by way of security) is repealed.

In section 51D (prohibition on connection without adoption), after
subsection (1) there is inserted —

“(1A)

Subsection (1) does not apply where the water main or service pipe
forms part of —

(a)

(b)

the retail infrastructure of a water supply licensee (as defined
in Schedule 2A) that is to be used for the purposes of the
licensee’s retail infrastructure authorisation, or

the network infrastructure of a water supply licensee (as
defined in Schedule 2A) that is to be used for the purposes of
the licensee’s network infrastructure authorisation.”

(1) Section 52 (domestic supply duty) is amended as follows.

(2) In subsection (4A) (exclusion of certain premises), in paragraph (c), at the
beginning, there is inserted “in the case of premises to be supplied using the
supply system of a water undertaker whose area is wholly or mainly in
Wales,”.

(1) Section 61 (disconnections for non-payment of charges) is amended as
follows.

(2) In subsection (1), after “cut off a supply of water to any premises,” there is
inserted “if subsection (1ZA) or (1ZB) applies.

(1ZA)

This subsection applies”.

(3) After subsection (1ZA) (as inserted by sub-paragraph (2)) there is inserted —

“(1ZB)

This subsection applies if a water supply licensee has requested the
undertaker to disconnect the service pipe or otherwise cut off the
supply of water as mentioned in subsection (1), in circumstances
where the occupier of the premises in question —

(@)

(b)

is liable (whether as occupier or under any agreement with
the water supply licensee) to pay charges due to the water
supply licensee in respect of the supply of water to the
premises, and

has failed to do so before the end of the period of seven days
beginning with the day after the occupier is served with
notice requiring such payment.”

(4) In subsection (2)(a), for “subsection (1)” there is substituted “subsection
(1ZA)”.
(5) In subsection (4)—

the words “, from the person in respect of whose liability the power
is exercised,” are repealed;

(@)
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57

58

59

60

61

62

(b) at the end there is inserted “—

(@) from the person in respect of whose liability the
power is exercised, in a case where the power is
exercised in the circumstances mentioned in
subsection (1ZA);

(b) from the water supply licensee who made the request,
in a case where the power is exercised in the
circumstances mentioned in subsection (1ZB).”

In section 63 (general duties of undertakers with respect to disconnections),
after subsection (3) there is inserted —

“(3A) A water undertaker is not guilty of an offence under subsection (3)
where it disconnects a service pipe, or otherwise cuts off a supply of
water under section 61 in the circumstances mentioned in section
61(1ZB) (request from water supply licensee).”

(1) Section 63AA (supply by licensed water supplier: domestic supply duty) is
amended as follows.

(2) In the title, for “licensed water supplier” there is substituted “water supply
licensee”.

(3) In subsection (1), for “licensed water supplier” there is substituted “water
supply licensee”.

(1) Section 63AB (supply by licensed water supplier: non-domestic supply) is
amended as follows.

(2) In the title, for “licensed water supplier” there is substituted “water supply
licensee”.

(3) Insubsection (1)(a), for “licensed water supplier” there is substituted “water
supply licensee”.

(1) Section 63AC (interim duty of water undertaker: domestic and non-
domestic supply) is amended as follows.

(2) In subsections (1)(a) and (2), for “licensed water supplier” there is
substituted “water supply licensee”.

In the italic heading preceding section 68, for “licensed water suppliers”
there is substituted “water supply licensees”.

(1) Section 68 (duties with respect to water quality) is amended as follows.

(2) In the title, for “licensed water suppliers” there is substituted “water supply
licensees”.

(3) After subsection (1), there is inserted —

“(1ZA) Itis the duty of a water supply licensee where —

(a) its retail infrastructure is used in accordance with its retail
infrastructure authorisation, or
(b) its network infrastructure is used in accordance with its
network infrastructure authorisation,
for the purpose of supplying water to any premises for domestic or
food production purposes, to ensure the matters specified in
paragraphs (a) and (b) of subsection (1).
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This section and section 69 apply, in relation to the duty of a water
supply licensee, whether or not the water supplied using the
infrastructure of the licensee is supplied by the licensee.”

(4) In subsection (1A)—
(@) in the opening words, for “licensed water supplier” there is
substituted “water supply licensee”;
(b) inparagraph (a), for “its retail authorisation” there is substituted “the
licensee’s retail authorisation or restricted retail authorisation”;

() in paragraph (b), for “that supplier” there is substituted “that
licensee”;

(d) inparagraph (b), for “its retail authorisation” there is substituted “the
licensee’s retail authorisation or restricted retail authorisation”;

(e) the words following paragraph (b) are repealed.

(5) In subsection (2), for the words from “where a water undertaker’s supply
system” to the end there is substituted “any water supplied as mentioned in
subsection (1), (1ZA) or (1A) is not to be regarded as unwholesome at the
time of supply where it has ceased to be unwholesome only after leaving the
relevant pipes.”

(6) For subsection (3) there is substituted —

“(3) For the purposes of any duty under subsection (1), (1ZA) or (1A),
where any water supplied as mentioned in those subsections would
not otherwise be regarded as unwholesome at the time of supply,
that water is to be regarded as unwholesome at that time if —

(@) ithasceased to be wholesome after leaving the relevant pipes
but while in a pipe which is subject to water pressure from a
water main, or from a water supply licensee’s retail
infrastructure (as the case may be), or which would be so
subject but for the closing of some valve, and

(b) it has so ceased in consequence of the failure of the person
subject to the duty, before the water is supplied, to ensure
that such steps are taken as may be prescribed for the
purpose of securing the elimination, or reduction to a
minimum, of any prescribed risk that the water would cease
to be unwholesome after leaving the relevant pipes.”

(7) Subsection (3A) is repealed.

(8) In subsection (3B) —
(@) for “subsection (3A) above” there is substituted “subsection (3)”;
(b) for the words from “the pipes” to the end there is substituted “—

(@) in a case where a water supply licensee’s retail
infrastructure is used for the purposes of supplying
the water in question, the pipes of the licensee which
form part of that infrastructure;

(a) if paragraph (a) does not apply, the pipes of the water
undertaker whose supply system is used for the
purposes of supplying the water in question.”

(9) In subsection (5), for “licensed water supplier” there is substituted “water
supply licensee”.

150

10

15

20

25

30

35

40

45



122 Water Bill
Schedule 7 — Minor and consequential amendments

(10) After subsection (5) there is inserted —

“(6) References in this section to—

(@) aretail authorisation, a restricted retail authorisation, a retail
infrastructure authorisation or a network infrastructure
authorisation, or

(b) retail infrastructure or network infrastructure,
are to be construed in accordance with Schedule 2A.

(7) In this section “prescribed” means, in relation to a water undertaker
whose area is wholly or mainly in Wales or a water supply licensee
so far as relating to licensed activities using the supply system of
such a water undertaker, prescribed by regulations made by the
Welsh Ministers by statutory instrument, which is subject to
annulment in pursuance of a resolution of the Assembly.”

63 (1) Section 69 (regulations for preserving water quality) is amended as follows.

(2) Insubsections (1), (2), (5)(aa), (6)(b) and (c) and (7)(a)(ii) and (b), for “licensed
water supplier”, in each place, there is substituted “water supply licensee”.

(3) In subsections (3) and (4)(a) and (b), for “licensed water suppliers”, in each
place, there is substituted “water supply licensees”.

(4) In subsection (5)(a)—
(a) after “water undertaker” there is inserted “or water supply licensee”;

(b) after “supply system” there is inserted “or (as the case may be) using
that licensee’s retail infrastructure or network infrastructure.”

(5) In subsection (5)(aa), for “that supplier” there is substituted “that licensee”.

(6) In subsections (5)(b) and (6)(b), for “or supplier”, in both places, there is
substituted “or licensee”.

(7) In subsection (7)(b), for the words from “made by that supplier” to the end
there is substituted “—

(@) made by that licensee using a water undertaker’s supply
system or a water supply licensee’s retail infrastructure or
network infrastructure, or

(b) made by a water undertaker or water supply licensee using
the licensee’s retail infrastructure or network infrastructure.”

(8) After subsection (7) there is inserted —

“(8) References in this section to retail infrastructure or network
infrastructure are to be construed in accordance with Schedule 2A.”

64 (1) Section 70 (offence of supplying water unfit for human consumption) is
amended as follows.

(2) In subsection (1A)—
(@) the “and” at the end of paragraph (a) is repealed;
(b) after that paragraph there is inserted —

“(aa) any water supply licensee whose retail infrastructure
is also used for the purpose of supplying the water;
and”.
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65

66

67

68

3)
(4)
©)

(1)
(2)

In subsection (3)(b), for “primary water undertaker’s pipes” there is
substituted “relevant pipes”.

In subsection (3B), for “undertaker’s pipes” there is substituted “relevant
pipes”.
After subsection (3B) there is inserted —

“(BC) In this section “relevant pipes” means —

(@) ina case where a water supply licensee’s retail infrastructure
is used for the purposes of supplying the water in question,
the pipes of the licensee which form part of that
infrastructure, or

(b) if paragraph (a) does not apply, the pipes of the primary
water undertaker.”

In section 72 (contamination of water sources), in subsection (5)(c) for
“licensed water supplier” there is substituted “water supply licensee”.

In section 73 (offences of contaminating, wasting and misusing water etc), in
subsection (1) —

(@) for “licensed water supplier” there is substituted “water supply
licensee”.

(b) in paragraph (b), for “supplier” there is substituted “licensee”.

Section 74 (regulations for preventing contamination, waste etc and with
respect to water fittings) is amended as follows.

In subsection (1)(a)(i), after “a water undertaker” there is inserted “or in the
retail infrastructure of a water supply licensee”.

In subsection (1)(b) and (d), for “licensed water supplier”, in each place,
there is substituted “water supply licensee”.

In subsection (1)(c) —

(@) after “a water undertaker” there is inserted “or the retail
infrastructure of a water supply licensee”;

(b) for “a licensed water supplier” there is substituted “that or another
water supply licensee”.

After subsection (7) there is inserted —

“(7A) In subsection (1), references to retail infrastructure are to be
construed in accordance with Schedule 2A.”

Section 75 (power to prevent damage and to take steps to prevent
contamination, waste etc) is amended as follows.

In subsection (1A) —

(@) for “licensed water supplier” there is substituted “water supply
licensee”;

(b) in paragraph (b), after “the undertaker” there is inserted “or in the
retail infrastructure of a water supply licensee”;

(c) in paragraph (b), for “or main” there is substituted “, main or retail
infrastructure”;

(d) in paragraph (c), after “other pipe” there is inserted “or such retail
infrastructure”.
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(3) In subsection (11)(b), for “licensed water supplier” there is substituted
“water supply licensee”.

(4) For subsection (12) there is substituted —

“(12) Insubsection (1A)—
(@) thereference to the supply system of a water undertaker is to
be construed in accordance with section 17B;

(b) references to retail infrastructure are to be construed in
accordance with Schedule 2A.”

69 In section 76 (temporary bans on use) —
(@) in subsection (1), for “by it” there is substituted “by means of its
supply system”;
(b) after subsection (7) there is inserted —

“(8) The reference in subsection (1) to the supply system of a
water undertaker is to be construed in accordance with
section 17B.”

70 (1) Section 78 (local authority functions in relation to undertakers’ supplies) is
amended as follows.

(2) Insubsection (1)(a), for “licensed water supplier” there is substituted “water
supply licensee”.

(3) After subsection (1) there is inserted —

“(1IA) Where water supplied as mentioned in subsection (1)(a) is taken
from the undertaker’s water supply system and conveyed to the
premises in question by means of a water supply licensee’s retail
infrastructure, it is also to be the duty of the local authority to notify
that licensee of anything appearing to the authority to suggest—

(@) thatany water so supplied to any premises in the area of that
authority is, has been or is likely to become unwholesome or
(so far as any such premises are concerned) insufficient for
domestic purposes,

(b) that the unwholesomeness or insufficiency of any such
supply is, was or is likely to be such as to cause a danger to
life or health, or

(c) that the duty imposed on that licensee by virtue of section
68(1ZA) to ensure the matter mentioned in section 68(1)(b) is
being, has been, or is likely to be so contravened as to affect
any supply of water to premises in that area.”

(4) In subsection (2)—

a) after “water undertaker” there is inserted “or water su icensee
fter “wat dertaker” there is inserted “ t pply li
(as the case may be)”;

(b) after “the undertaker” there is inserted “or the licensee (as the case
may be)”.

(5) In subsection (3), for “17B(5)” there is substituted “17B”.
(6) After subsection (3) there is inserted —

“(4) In subsection (1A), the reference to retail infrastructure is to be
construed in accordance with Schedule 2A.”
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71

72

73

74

75

76

77

78

(1) Section 86 (assessors for the enforcement of water quality) is amended as
follows.

(2) Insubsections (2)(a)(i), (3), (4)(c)(i), and (6), for “licensed water supplier”, in

each place, there is substituted “water supply licensee”.
(3) In subsection (4)(c)(i), for “or supplier” there is substituted “or licensee”.
(4) In subsection (6), for “it” there is substituted “that person”.

In section 87 (fluoridation of water supplies at request of relevant
authorities), in subsections (2)(b) and (3)(b), for “licensed water supplier”
there is substituted “water supply licensee”.

In section 87C (fluoridation arrangements: compliance), in subsection (4)(b),
for “licensed water supplier” there is substituted “water supply licensee”.

In section 90 (indemnities in respect of fluoridation), in subsection (2) —

(@) for “licensed water supplier” there is substituted “water supply
licensee”;

(b) for “it”, in both places, there is substituted “the licensee”.

In section 93 (interpretation of Part 3), in subsection (1), in the definition of
“private supply”, for “licensed water supplier” there is substituted “water
supply licensee”.

(1) Insection 93A (duty to promote the efficient use of water) —

(@) in subsections (1), (2) and (3), for “licensed water supplier”, in each
place, there is substituted “water supply licensee”;

(b) in subsections (1) and (3), for “its customers” there is substituted
“that person’s customers”.

(1) Section 93B (power of Authority to impose requirements on water
undertakers) is amended as follows.

(2) In subsections (1), (2), (3), (4), (5) and (6), for “licensed water supplier”, in
each place, there is substituted “water supply licensee”.

(3) In subsection (1), for “its performance of its duty” there is substituted “the
performance of that undertaker’s or licensee’s duty”.

(4) In subsections (2), (4), (5) and (6), for “or supplier”, in each place, there is
substituted “or licensee”.

(5) In subsection (2), for “its duty” there is substituted “the undertaker’s or
licensee’s duty”.

(6) In subsections (3) and (6), for “its customers”, in each place, there is
substituted “that person’s customers”.

(1) Section 93C (publicity of requirements imposed under section 93B) is
amended as follows.

(2) In subsection (1)—

(@) for “licensed water supplier” there is substituted “water supply
licensee”;

(b) for “or supplier’s” there is substituted “or licensee’s”.

(3) In subsection (2)(b), for “or supplier” there is substituted “or licensee”.
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79

80

81

82

83

84

(1)

Section 93D (information as to compliance with requirements under section
93B) is amended as follows.

In subsection (1), (2) and (3), for “licensed water supplier”, in each place,
there is substituted “water supply licensee”.

In subsection (1), (2)(b) and (3), for “or supplier”, in each place, there is
substituted “or licensee”.

In subsection (3), for “or supplier’s” there is substituted “or licensee’s”.

For the heading to Chapter 1 of Part 4 (before section 94) there is
substituted —

“GENERAL FUNCTIONS OF SEWERAGE UNDERTAKERS ETC”.

In section 99 (financial conditions for compliance with the duty in section
98), subsection (7) (terms defined in sections 100 and 100A) is repealed.

Sections 100 and 100A (calculations for the purposes of section 99) are
repealed.

In section 101B (power to provide lateral drain following provision of public
sewer) —

(@) insubsection (3), for “water” there is substituted “sewerage”;

(b) in subsection (4), the “or” following paragraph (a) is repealed.

In section 154A (financial assistance to reduce charges of relevant
undertakers and water supply licensees) —
(@) in subsection (1)(a), (6)(b), (7)(b) and (8), for “licensed water
supplier”, in each place, there is substituted “water supply licensee”;
(b) in subsections (1), (6) and (7), the “or” following paragraph (a) is
repealed;
(c) in subsections (1)(b) and (7)(b), for “its”, in each place, there is

[PETH

substituted “the licensee’s”;
(d) atthe end of subsection (1)(b), there is inserted “, or
() a sewerage licensee that serves premises in
accordance with the licensee’s retail authorisation
using the sewerage system of an English
undertaker.”;
(e) atthe end of subsection (6)(b), there is inserted *, or
(c) to a sewerage licensee by means of an arrangement
made by the Secretary of State with an English
undertaker that is a sewerage undertaker.”;
(f) in subsection (7)(a), for “a licensed water supplier” there is
substituted “a water supply licensee or a sewerage licensee”;
(g) atthe end of subsection (7)(b), there is inserted “, or
(c) a person whose premises are served by a sewerage
licensee in accordance with the licensee’s retail
authorisation using the undertaker’s sewerage
system.”;
(h) in subsection (8), for “of a licensed water supplier” there is
substituted “of a water supply licensee or of a sewerage licensee”;
(i) in subsection (8) for “section 17A(2)” there is substituted “Schedule
2A or Schedule 2B, as the case may be,”.
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85 In section 164 (agreements for works with respect to water sources), in
subsection (2) (notice to be given before agreeing to works entailing a
discharge into a watercourse), for “the NRA” there is substituted “the
Environment Agency”.

86 (1) Section 175 (offence of tampering with meter) is amended as follows.

(2) In subsection (1) (offence of tampering) for “or licensed water supplier”
there is substituted “, water supply licensee or sewerage licensee”.

3) In subsection (3) (meaning of “appropriate consent™) —
g pprop
(@) for paragraph (b) there is substituted —

“(b) if the meter is used by one water supply licensee, the
consent of that licensee;

(ba) if the meter is used by one sewerage licensee, the
consent of that licensee;”;

(b) in paragraph (c), for sub-paragraph (ii) there is substituted —
“(ii) a water supply licensee;
(iii) asewerage licensee,”.

87 In section 179 (vesting of works in undertaker), in subsection (1A) (when
persons may agree to vest pipes etc in a person other than the undertaker),
the words from “but no agreement” to the end are repealed.

88 (1) Section 219 (general interpretation) is amended as follows.

(2) In subsection (1)—
(@) in the definition of “water main” —
(i) for “licensed water supplier” there is substituted “water
supply licensee”;
(ii) for “or supplier” there is substituted “or licensee”;
(b) the following are inserted at the appropriate place —

““charging rules” means rules issued under section
1447 A;”;

sewerage licensee” is to be construed in accordance
with section 17BA(7);”;

water supply licensee” is to be construed in
accordance with section 17A(8);”;

(c) the definition of “licensed water supplier” is repealed.

3333

13313

Water Act 2003 (c. 37)

89 (1) Section 58 of the Water Act 2003 (fluoridation of water supplies) is amended
as follows, to the extent that it is not in force on the day on which paragraphs
72 to 74 come into force.

(2) In subsection (1)—

(@) intheinserted section 87 of the Water Industry Act 1991 (fluoridation
of water supplies at request of relevant authorities), in subsections
(2)(b) and (3)(b), for “licensed water supplier” there is substituted
“water supply licensee;

(b) in the inserted section 87C of the Water Industry Act 1991
(fluoridation arrangements: compliance), in subsection (4)(b), for
“licensed water supplier” there is substituted “water supply
licensee”.
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(3) In subsection (6), in the inserted section 90 of the Water Industry Act 1991
(indemnities in respect of fluoridation), in subsection (2) —

(@) for “licensed water supplier” there is substituted “water supply
licensee”;

(b) for “it”, in both places, there is substituted “the licensee”.
Flood and Water Management Act 2010 (c. 29)

90 The Flood and Water Management Act 2010 is amended as follows.

91 In section 44 (social tariffs in charges schemes), subsection (3) is repealed.
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SECTION 5 — EXPLANATORY NOTES

WATER BILL

EXPLANATORY NOTES

INTRODUCTION

1. These Explanatory Notes relate to the Water Bill as published in draft on 10 July 2012.
They have been prepared by the Department for Environment, Food and Rural Affairs in
order to assist the reader of the Bill and help to inform debate on it. They do not form part
of the Bill and have not been endorsed by Parliament.

2. The notes need to be read in conjunction with the Bill. They are not, and are not meant
to be, a comprehensive description of the Bill. So where a clause or part of a clause does
not seem to require any explanation or comment, none is given.

SUMMARY AND BACKGROUND

3. The Water Bill enables the Government to implement proposals set out in Water for Life
CM 8230 (the “Water White Paper”) published by the Government on 8 December 2011.

4.  The Water Bill amends the Water Industry Act 1991 (WIA) by expanding the current
water supply licensing regime and introducing similar provisions for sewerage services.

5. The Bill also makes a number of changes to the Act so that new entrants will be able to join
the market more easily. Our intention is that they have greater opportunities to compete
and clearer parameters to work within, with the possibility of more effective support
from the regulator (Ofwat®®). The Bill also allows for the Government to implement its
intention that all non-household customers in areas of water undertakers based wholly or
mainly in England will be allowed to switch supplier.

6.  To support these reforms, the Bill provides Ofwat with sufficient powers to regulate the
water and sewerage market as competition develops. We will also take this opportunity to
reduce and simplify regulatory and administrative burdens to further increase efficiency
in the water sector.

7. This Bill also allows for the creation of a single set of regulations covering the existing
scope of the environmental permitting regulations and new regulations for abstraction
licences, flood defence consents and fish pass approvals. This allows operators to apply
for one rather than multiple permits.

25 In the Water Industry Act 1991 the Water Services Regulation Authority (more commonly known as Ofwat) is
referred to as “the Authority”.
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OVERVIEW OF THE STRUCTURE OF THE BILL

8.

10.

11.

12.

In Part 1, clauses 1 to 11 and Schedules 1 to 5 cover the expansion of the water supply
licensing market, arrangements between water undertakers and with licensed water
suppliers and the introduction of sewerage licences.

Clauses 12 and 13 cover changes to the special merger regime for the water sector.

Clauses 14 to 23 cover Ofwat’s regulation of water and sewerage undertakers and licence
holders.

In Part 2. clauses 24 and 25 cover changes to the water resources management regime.

In Part 3. clauses 26 to 28 and Schedule 6 cover reforms to environmental regulation
which will permit the extension of the environmental permitting regime.

TERRITORIAL EXTENT AND APPLICATION

13.

14.

15.

16.

The Bill extends to England and Wales only.

Significant parts of water industry and environment law are devolved in relation to Wales.
The areas of appointment of water and sewerage undertakers do not follow the national
boundary. Under section 108 of, and paragraph 19 of Schedule 7 to, the Government of
Wales Act 2006, the National Assembly for Wales has legislative competence (amongst
other things) in relation to “water supply” and “water resources management (including
reservoirs)” in relation to Wales. But there is no legislative competence in relation to
sewerage services, the “appointment and regulation of any water undertaker whose
area is not wholly or mainly in Wales” or the licensing and regulation of licensed water
suppliers, (apart from regulation of licensed activities using the supply systems of water
undertakers wholly or mainly in Wales). Under various enactments, the Welsh Ministers
have executive competence in relation to water and sewerage undertakers wholly or
mainly in Wales and a range of other matters.

In essence, the Bill gives the Welsh Ministers separate powers to commence the new
licensing arrangements in relation to the Welsh parts of the areas of water and sewerage
undertakers wholly or mainly in Wales. Until then, in those areas, the existing water
supply licensing regime will continue to apply, although the new approach to arrangements
between licensees and undertakers has effect in relation to all of England and Wales. The
Welsh Ministers can apply the provisions in respect of removing the threshold requirement
for retail water supply under clause 3; removing the non-household restrictions for retail
licensees serving premises via retail infrastructure under clause 6; and changes to the inset
regime under clause 11, in the Welsh parts of water undertaker areas wholly or mainly in
Wales. All other provisions in the Bill apply across the whole of England and Wales.

Water industry and environment law are wholly devolved in relation to Scotland.
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17.

18.

We aim to establish a cross-border market in water and sewerage retail services. To do this
we will introduce a fast track licensing procedure using new powers to make secondary
legislation under the WIA. Under the proposed secondary legislation, applications for
water services or sewerage services licences to the Water Industry Commission for
Scotland (WICS) under section 6 of the Water Services etc. (Scotland) Act 2005 would
be treated as applications for a retail authorisation or a restricted retail authorisation to
Ofwat under the WIA as soon as the application is forwarded by WICS to Ofwat. The
Bill also grants Ofwat a power to co-operate with WICS in relation to the licensing and
regulation of retail licences granted by WICS. Minor amendments are made to the WIA
to permit this. We are discussing with the Scottish Government whether it would be
helpful for similar adjustments to be made to Scots law.

The Government proceeds in accordance with a convention that it will not normally ask
Parliament to legislate in relation to matters within the legislative competence of the
National Assembly for Wales or the Scottish Parliament without their respective consents.

COMMENTARY

PART 1
WATER INDUSTRY

Expansion of water supply licensing

Clause 1: Types of water supply licence and arrangements with water undertakers

19.

20.

21.

This clause replaces the existing section 17A of the WIA with a new provision on the issue
of water supply licences. New section 17A allows the Secretary of State and Ofwat to
issue water supply licences which give the holder certain rights with respect to the water
supply system and provision of water supply services to eligible premises in undertakers’
areas in England and Wales in line with the current procedures for issuing licences.
“Eligible premises” means premises that may be supplied under a retail or restricted retail
authorisation as appropriate (see below).

Subsections (2) to (4) extend the concept of different authorisations for carrying out
different activities under the water supply licence. The purposes of these authorisations
are set out in paragraphs 1 to 10 of Schedule 1 — see below. The existing retail and
supplementary authorisations are retained for licensees using the supply system of an
undertaker wholly or mainly in Wales, under the names ““a restricted retail authorisation”
and “a supplementary authorisation” respectively.

This clause also introduces a new section 17AA in the WIA which outlines in subsections
(1) to (3) the persons that the Secretary of State or, as the case may be, Ofwat, must
consult before issuing licences with certain authorisations. The Government’s intention is
that these consultees can then make an assessment of whether the applicant is a suitable
person for inputting water into the public supply system or for building infrastructure
which may affect the quality of drinking water. This includes an obligation to consult the
Welsh Ministers on the appointment of licensees using the supply systems of undertakers
wholly or mainly in Wales.
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22.

23.

24.

Subsection (4) of new section 17AA excludes water undertakers from holding a water
supply licence, which means they must set up a company or partnership, for example, to
apply for a water supply licence if they want to enter the market.

The effect of subsections (5) and (6) of new section 1 7A Ais to allow only limited companies
to hold a water supply licence with a wholesale, supplementary, retail infrastructure or
network infrastructure authorisation. This allows these licencees to be subject to the
special administration regime under sections 23 to 25 of the WIA should they become
insolvent or fail to meet their statutory obligations where they hold a retail infrastructure
or network infrastructure authorisation or where their supplies are designated as strategic
under sections 66G and 66H of the WIA. This would allow for the continuation of essential
water services to customers if the limited company gets into difficulties (administration
and by extension special administration is a mechanism for handling cases involving
insolvent companies rather than bankrupt individuals, partnerships etc.).

This clause also gives effect to Schedules 1 and 2. Schedule 5 separately enables the
Welsh Ministers to commence the reformed regime in Wales — see paragraph 26 on
Clause 5 below.

Clause 2: The supply system of a water undertaker

25.

This clause adds a new subsection (4A) to section 17B of WIA that extends the meaning
of a water undertaker’s “supply system” for the purposes of activities under a water
supply licence in the areas of water undertakers wholly or mainly in England. The current
definition, which only covers the mains and pipes of a water undertaker downstream
of a water treatment works (often called the “potable” supply system) and discrete
non-potable supply systems, is extended to cover treatment works, reservoirs and other
water storage facilities. This means that water supply licensees with wholesale and
network infrastructure authorisations will have more options to introduce water for the
purpose of supplying premises. The existing definition for the supply systems used by
undertakers wholly or mainly in Wales is retained.

Clause 3: The threshold requirement

26.

27.

Currently under section 17A(3)(b) of the WIA, licensees may only supply to premises
whose water consumption exceeds the threshold requirement set out in section 17D. In
order to allow every non-household customer to switch to water supply by a licensee,
the UK Government would expect to repeal this threshold for premises within the
areas of water undertakers that are wholly or mainly in England at the same time as the
introduction of the new water supply licensing arrangements. This would be done by
commencing Clause 1 and Schedule 1 of the bill which would bring new Schedule 2A of
the WIA into force. Clause 1 substitutes all of section 17A and, under paragraph (9)(b) of
inserted Schedule 2A, only water supply licensees holding restricted retail authorisations
(that is, those using the networks of water undertakers based wholly or mainly in Wales)
would remain subject to the threshold requirement.

This would remain the case unless and until the new licensing arrangements were fully
commenced in Wales, or paragraph 9(b) was otherwise repealed. This would be done by
the Welsh Ministers for premises in Wales and by the Secretary of State for premises in
England.
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28.

Under subsection (1)(a) of clause 3, the power to repeal the threshold could also be
exercised before the introduction of the new licensing arrangements by repealing section
17A(3)(b) of the WIA. This power would lie with the Secretary of State for premises in
undertaker areas wholly or mainly in England and for the English parts of areas served
by undertakers mainly in Wales. The Welsh Ministers would have the power to remove
the threshold requirement in the rest of Wales. If 17A(3)(b) was repealed in relation to
undertakers wholly or mainly in Wales, paragraph 9(b) of Schedule 2A would also be
repealed, thereby preventing it from ever coming into force. Again, the power would lie
with the Secretary of State for premises in undertaker areas wholly or mainly in England
and for the English parts of the areas served by undertakers mainly in Wales. The Welsh
Ministers would retain the power to remove the threshold requirement in the rest of
Wales.

Introduction of sewerage licences

Clause 4: Types of sewerage licence and arrangements with sewerage undertakers

29.

30.

31.

32.

33.

34.

This clause inserts a new section 17BA into the WIA introducing sewerage licences.
Under this clause the Secretary of State and Ofwat can issue sewerage licences which give
the holder certain rights with respect to the sewerage system and provision of sewerage
services to eligible premises in the areas of sewerage undertakers wholly or mainly in
England, in line with the current procedures for issuing water supply licences.

Subsection (2) lists the different authorisations for carrying out different activities under
the sewerage licence. The purposes of these authorisations are set out in paragraphs 1 to
10 of Schedule 3 — see below.

Subsection (8) of new section 1 7BA defines the sewerage system of a sewerage undertaker
as the system of public sewers, the facilities for emptying them and dealing with their
contents, and the lateral drains they must maintain, under the duty of a sewerage undertaker
to provide a sewerage system to ensure its area is effectually drained — that is set out in
section 94 of the WIA.

This clause also inserts a new section 17BB into the WIA. Subsection (1) requires Ofwat
to consult the Secretary of State and the Environment Agency before granting a sewerage
licence with a wholesale authorisation, a retail infrastructure authorisation, a network
infrastructure authorisation or a disposal authorisation. The Government’s intention is
that the Environment Agency be able to assess the suitability of the applicant to use the
public sewer system.

Subsection (2) of new section 17BB excludes water and sewerage undertakers from
holding a sewerage licence, which means they must set up a company or partnership, for
example, to apply for a sewerage licence if they want to enter the market.

The effect of subsections (3) and (4) of new section 17BB is to allow only limited
companies to hold a sewerage licence with a wholesale, retail infrastructure, network
infrastructure, or disposal authorisation. This allows these licencees to be subject to the
special administration regime under sections 23 to 25 of the WIA should they become
insolvent or fail to meet their statutory obligations where they hold a retail infrastructure
or network infrastructure authorisation or where their services are designated as strategic
under new sections 117M and 117N of the WIA (included within Schedule 4 to the
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35.

Bill). This would allow for the continuation of essential sewerage services to customers
if the limited company gets into difficulties (administration and by extension special
administration is a mechanism for handling cases involving insolvent companies rather
than bankrupt individuals, partnerships etc.).

This clause also gives effect to Schedules 3 and 4.

Application as regards Wales

Clause 5: Water supply and sewerage licensing changes applied as regards Wales

36.

This clause would apply the new water supply and sewerage licensing arrangements to the
areas of undertakers wholly or mainly in Wales as they apply to undertaker areas wholly
or mainly in England. The Secretary of State (in England) and the Welsh Ministers (in
Wales) have the power to bring Schedule 5 into force. The Welsh Ministers can only do
so through an order under the affirmative procedure before the National Assembly for
Wales. The amendments in Schedule 5 amend or repeal words of the WIA, as amended
by other provisions in this Bill, that prevent the new water supply authorisations and the
new sewerage licences from applying to undertakers whose areas are wholly or mainly in
Wales.

Water supply licences and sewerage licences: household premises

Clause 6: Household premises served by a licensee’s retail infrastructure

37.

38.

39.

This clause allows the Secretary of State and the Welsh Ministers to extend the type of
premises that can be served by water supply and sewerage licensees under new Schedules
2A and 2B to include household premises served by retail infrastructure. The Secretary of
State can do this for England and for those parts of Wales served by undertakers whose
areas are mainly in England. The Welsh Ministers can do so for the rest of Wales through
an order under the affirmative procedure before the National Assembly for Wales.

In conjunction with the powers in clause 10, this could expand the water supply and
sewerage licensing regimes through the provision of services to new housing developments
in order to replace the “inset” regime (which allows developers of greenfield sites to
choose alternative suppliers to the local undertaker). The Government’s expectation is
that through changes to licence and appointment conditions, whilst it would be possible
for household customers receiving a supply for the first time to be supplied by a licensee,
it would not be possible for an undertaker or licensee to subsequently compete for those
customers.

This clause also enables the Secretary of State to make the necessary consequential
amendments to primary and secondary legislation to ensure that household customers
are properly protected. The order to do so must be laid before Parliament under the
affirmative procedure.

Licensing arrangements between England and Wales and Scotland

Clause 7: Arrangements with the Water Industry Commission for Scotland

40.

This clause allows for an application to the Water Industry Commission for Scotland
(WICS) for a water services licence or sewerage services licence to be also treated as an
application for a water supply licence or sewerage licence respectively in England and
Wales. Such licences would only include retail or restricted retail authorisations.
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41.

42.

43.

The clause also inserts new section 17S into the WIA giving Ofwat a power to co-operate
with WICS in relation to the licensing and regulation of retail licences granted by WICS.
This will enable Ofwat to disclose information to WICS under section 206(3)(a) of the
WIA.

The intention behind the clause is to assist in the development of a market across England
and Scotland in relation to water supply and sewerage retail services for non-household
customers and in Wales for eligible water supply customers.

Similar provisions will also be needed in Scots law to give effect to the policy.

Arrangements between relevant undertakers

Clause 8: Bulk supply of water

44,

45.

46.

47.

48.

This clause replaces sections 40 and 40A of the WIA with provisions to regulate bulk
water supply agreements between “the supplier” (a water undertaker) and a “qualifying
person” (another water undertaker or a person who has made an application to become
an undertaker). These provisions apply when one of the parties makes an application to
Ofwat for a determination. Certain enforcement provisions of the Competition Act 1998
are disapplied for these agreements for some purposes.

New section 40 allows Ofwat, on the application of one of the parties to the ensuing
agreement, to make an order for the supplier to make a bulk water supply to a qualifying
person, and for that qualifying person to take it, under such terms and conditions as Ofwat
specifies. As under current legislation, Ofwat can only make an order if it is satisfied that
the bulk supply is necessary or expedient for securing the efficient use of water resources
and where it is satisfied that the parties are unable to come to an agreement themselves.
An agreement imposed by order takes effect as an agreement between the parties and
would therefore be enforceable by private law.

New section 40A applies similar provisions as under new section 40 when any party
to an existing bulk supply agreement wishes to vary or terminate a bulk water supply
arrangement. A bulk supply agreement includes one which was made of the parties’ own
volition and one made or varied by order under section 40A.

New section 40B gives Ofwat a power to produce one or more codes relating to bulk
supply agreements in specific cases or more generally. These codes may set out standard
or specific terms and conditions between the parties which may be mandatory or not; may
include principles for determining what terms and conditions are suitable for particular
bulk supply agreements, or more generally; and may also include the procedures for
when a request to agree is received by an undertaker and steps to be taken to reach,
amend or terminate an agreement. Ofwat has a power of direction where it believes an
undertaker is not acting in accordance with the market codes. The direction is enforceable
under section 18 of the WIA.

New sections 40C and 40D outline the procedures that Ofwat must follow when
producing or revising a code, including the persons and bodies which it must consult.
Ofwat must specify the consultation period in which consultees may comment. Within
28 days from the end of that consultation period the Secretary of State and the Welsh
Ministers may direct Ofwat not to issue the code or to amend it as per a direction. The
Welsh Ministers’ powers in this regard only relate to a code, or to so much of a code,
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49.

50.

that relates to bulk supply agreements between water undertakers wholly or mainly in
Wales. The Government’s intention is that this will allow for ministers to ensure that
their water quality and environmental responsibilities are accounted for in the code. Any
revised code may include provisions relating to how the revisions may affect bulk supply
agreements already in place before the revised code is in force.

New section 40E allows Ofwat to publish and revise rules about charges which may
be levied by water undertakers on other qualifying persons under bulk water supply
arrangements. It also allows the Secretary of State and the Welsh Ministers to issue joint
guidance on the content of the rules. Ofwat has a power of direction, enforceable by
section 18, if it believes an undertaker is not acting in accordance with the charging rules.

New section 40F provides for variations of Ofwat’s rules on charging to allow those party
to, or about to enter into, a bulk supply agreement to apply for a reduced charge when
they or their customers take, or are prepared to take, steps to reduce pressure on water
resources (for example by agreeing to take less water during high peak periods or during
droughts, etc.). In accepting an application for a reduced charge, Ofwat may impose
conditions on the parties to a bulk supply agreement, in particular to pass on the reduced
charge to customers.

Clause 9: Main connections into sewerage systems

51.

52.

53.

54.

This clause replaces existing section 110A of the WIA with a provision to regulate main
connection agreements between a sewerage undertaker and “a qualifying person” (another
sewerage undertaker or a person who has made an application to become an undertaker).
They apply when one of the parties makes an application to Ofwat for a determination.
Certain enforcement provisions of the Competition Act 1998 are disapplied for these
agreements for some purposes.

New section 110A allows Ofwat, on the application of one of the parties to the ensuing
agreement, to make an order for a sewerage undertaker to permit a qualifying person to
connect to its system under such terms and conditions as Ofwat specifies. As under current
legislation, Ofwat can only make an order if it is satisfied that the main connection is
necessary or expedient for the purpose of Part 4 of the WIA which refers to, and where it
is satisfied that the parties are unable to come to an agreement themselves. An agreement
imposed by order takes effect as an agreement between the parties and would therefore
be enforceable by private law.

New section 110B applies similar provisions as under new section 110A when any
party to a main connection agreement wishes to vary or terminate the main connection
arrangement. A main connection agreement includes one which was made of the parties,
own volition and one made or varied by order under section 110B.

New section 110C gives Ofwat a power to produce one or more codes relating to main
connection agreements in specific cases or more generally. These codes may set out
standard or specific terms and conditions between the parties which may be mandatory
or not; may include principles for determining what terms and conditions are suitable
for particular main connection agreements or more generally; and may also include the
procedures for when a request to agree is received by an undertaker and steps to be taken
to reach, amend or terminate an agreement. Ofwat has a power of direction where it
believes a party to the agreement is not acting in accordance with the market codes. The
direction is enforceable under section 18 of the WIA.
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55.

56.

57.

New sections 110D and 110E outline the procedures that Ofwat must follow when
producing or revising a code, including the bodies which it must consult. Ofwat must
specify the consultation period in which consultees may comment. Within 28 days from
the end of that consultation period the Secretary of State and the Welsh Ministers may
direct Ofwat not to issue the code or to amend it as per a direction. The Welsh Ministers’
powers in this regard only relate to a code, or to so much of a code, that relates to a main
connection causing matter to be discharged into the system of a sewerage undertaker
wholly or mainly in Wales. Our intention is that this will allow for ministers to ensure that
their environmental responsibilities are accounted for in the code. Any revised code may
include provisions relating to how the revisions may affect main connection arrangements
already in place before the revised code is in force.

New section 110F allows Ofwat to publish rules about charges which may be levied
by sewerage undertakers on qualifying persons under main connection agreements. It
also allows the Secretary of State and the Welsh Ministers to issue joint guidance on
the content of the rules. Ofwat has a power of direction, enforceable by section 18, if it
believes an undertaker is not acting in accordance with the charging rules.

New section 110G provides for variations of Ofwat’s rules on charging, to allow those
party to, or about to enter into, a main connection agreement to apply for a reduced
charge when they or their customers take, or are prepared to take, steps to reduce pressure
on the sewerage system (for example to store storm water during wet seasons rather than
overload the sewerage system etc.) or it is otherwise reasonable to do so. In accepting an
application for a reduced charge, Ofwat may impose conditions on the parties to a main
connection agreement, in particular to apply the reduced charge to customers.

Inset appointments

Clause 10: Restriction on appointment in unserved area and large user cases

58.

59.

This clause amends section 7 of WIA to limit the issue of new inset appointments (under
section 7(4) to existing (or applicant) undertakers or their associates (for example a
subsidiary, parent or sister company). New entrants will only be able to enter the markets
through the water supply and sewerage licensing regime. This will apply to the areas
served by undertakers wholly or mainly in England when subsections 1 to 5 come into
force. The Secretary of State may by order apply the restriction to the English parts of
areas served by undertakers wholly or mainly in Wales. The Welsh Ministers may, through
an order under the affirmative procedure before the National Assembly for Wales, apply
the restriction to the Welsh parts of those areas.

However, once clause 6 is also commenced, new entrants holding appropriate water
supply or sewerage licences that wish to serve household premises not already served
(generally in new housing developments) will be able to do so if those households are
supplied via any licensee’s retail infrastructure.

Clause 11: Procedure with respect to inset appointments

60.

This clause amends section 8 of the WIA by extending the list of persons that should
receive notices as part of the application process to be an inset appointee. Currently the
lists only consist of the local undertaker, the National Rivers Authority (NRA) and local
authorities in the area of the proposed inset.
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61.

The clause removes the name of the NRA from the consultees and adds the Environment
Agency (the NRA’s successor body), and for changes to water supply appointees, either
the Chief Inspector of Drinking Water or the Chief Inspector of Drinking Water for Wales
as applicable.

Duty of OFT to refer mergers of relevant undertakers to Competition Commission

Clause 12: Exceptions to duty and undertakings in lieu of merger references

62.

63.

64.

65.

This clause inserts new provisions in the WIA to reform the special merger regime in
sections 32 to 35 of the WIA. This regime currently requires the OFT to make a referral
to the Competition Commission where there is a merger between undertakers where one
or other of the parties to the merger has an annual turnover of £10 million or more. Under
paragraph 3 of Schedule 4ZA to the WIA on a merger reference under section 32, the
Competition Commission has to determine whether the loss of one or more undertakers
(comparators) is going to impact Ofwat’s ability to regulate using comparative regulation.

New section 33A of the WIA states that the OFT may decide not to make a merger
reference if:

* in the case of an anticipated merger, the merger arrangements are not sufficiently
advanced or are unlikely to proceed (for example if negotiations have stalled);

* the merger (anticipated or otherwise) is not likely to prejudice Ofwat’s ability to
regulate (for example if one of the undertakers is not subject to comparative regulation
or if it is not a suitable comparator); or

» although the merger (anticipated or otherwise) is likely to prejudice that ability, the
benefits to customers by allowing the merger outweigh the loss of a comparator
(for example if the merger produces lower prices or higher quality services for the
customer etc.).

The OFT must ask Ofwat for, and Ofwat must give, an opinion on the impact of the
merger on Ofwat’s ability to regulate and how that weighs up against potential customer
benefits. In making this assessment, Ofwat must apply the methods set out in the statement
of methods required under new section 33C. The Government’s intention is that the
statement should give acquiring undertakers and the OFT some certainty about whether
a proposed merger (taking into account any undertakings proposed under new section
33D - see below) would prejudice Ofwat’s ability to regulate and the likely impact of that
prejudice. The OFT must consider Ofwat’s opinion before coming to a decision.

New section 33D enables the OFT, having consulted Ofwat, to accept undertakings
from parties to the merger for the purposes of remedying or mitigating the prejudicial
impact of losing a comparator instead of making a merger reference. In carrying out these
functions, the OFT must have regard to the need to achieve a comprehensive solution as
possible to compensate for the prejudice resulting from the potential loss of a comparator.
Undertakings may for example include continuing with separate price limits, divestment
of some or part of the business of the undertaker etc. The OFT may subsequently allow
an undertaking to be varied, replaced or released if necessary at a later date should
circumstances change etc, and must consider any representations made in relation to a
change to an undertaking as soon as reasonably practicable. The OFT must not make a
merger reference if it is considering whether to accept undertakings from the acquiring
undertaker.
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Clause 13: Exclusion of small mergers: advice of OFT on threshold

66.

67.

This clause introduces a new duty on the OF T to keep under review,and advise the Secretary
of State on, the turnover threshold at which, and conditions on which, it must refer any
anticipated or actual mergers between undertakers to the Competition Commission.

The current threshold is set at £10 million and this is applied where the turnover of one or
both undertakers is £10 million or more. Our intention is that the advice of the OFT will
assist the Secretary of State in deciding whether to change the threshold and conditions
for making a reference using existing powers under section 33(7) of the WIA.

Relevant undertakers’ charges

Clause 14: Charges schemes

68.

69.

70.

The clause substitutes subsections (6) and (6A) for subsections (6) to (9) of section 143
of the WIA . This removes the requirement that water companies’ charges schemes do not
take effect until approved by Ofwat. However, companies will be required to make their
charges schemes in accordance with rules which Ofwat must produce.

Subsection (2) inserts new section 143B into the WIA which describes the rules and sets
out the process by which the rules are to be produced. There are several requirements that
charges schemes must comply with in legislation, in principles produced by Ofwat, and
in appointment conditions. The new inserted section gives Ofwat a power to issue (and
subsequently revise) charging rules that undertakers’ charges schemes must also comply
with. It also gives Ofwat a power of direction, enforceable under section 18 for when
Ofwat thinks a company is not acting in accordance with the rules. The direction might,
for example, direct that schemes be replaced the following charging year or, if absolutely
necessary, in year, or to take such other action as is appropriate — for example for the
undertaker to conduct better research into its customer base.

In producing any rules under new section 143B Ofwat must have regard to any guidance
issued jointly by the Secretary of State or the Welsh Ministers. New section 143B
reproduces in the rules the effect of the provision in section 143 that Ofwat cannot
exercise this power for the purpose of limiting the total revenues of relevant undertakers
from charges fixed by, or in accordance, with charges schemes.

Clause 15: Charging rules

71.

This clause inserts new section 144ZA into the WIA placing a duty on Ofwat to publish
rules about charges which may be levied by water undertakers and sewerage undertakers
for connections to, and the provision of, water mains, public sewers and some associated
infrastructure, as well as any amounts payable in the form of an asset payment by an
undertaker on the adoption of water supply or sewerage infrastructure laid other than
by the undertaker (self lay). These rules replace certain existing provisions in the WIA
relating to various financial requirements that may be imposed by a water undertaker in
return for that undertaker carrying out its duties or obligations under the sections amended
by clauses 16 and 17 of the bill. The amended provisions include charges that may be
imposed, and methods for their calculation, as well as provision as to security that may
be required. The clause gives Ofwat a power of direction, enforceable under section 18 if
Ofwat thinks a company is not acting in accordance with the rules. A similar procedure
applies to making the rules (under new section 144ZB) as for the new charges schemes
rules under new section 143B described above.
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Clause 16: Charges for providing a water main etc

72.

73.

This clause makes several amendments to the WIA to allow for charging rules under
clause 15 to be the basis on which charges for new connections to an undertaker’s water
supply system are made. The clause repeals provisions as to security for payments to
be made, so that these too can be set in accordance with charging rules. The clause also
makes consequential amendments to Ofwat’s powers to make determinations under
section 30A in respect of charges and security.

Subsections (2) to (7) make changes to various provisions that allow a water undertaker
to impose charges and require security in respect of section 41 (duty to provide a water
main), section 45 (duty to make domestic connections to a water main), section 46 (duties
to carry out ancillary works), S1A (agreements to adopt a self laid water main or service
pipe). Schedule 7 paragraph 51 of the Bill repeals sections 43 and 43A which contain
methods for calculating aspects of the charges.

Clause 17: Charges for providing a public sewer etc

74.

75.

76.

77.

78.

This clause makes several amendments to the WIA to allow for the charging rules under
clause 15 to be the basis on which charges for new connections to an undertaker’s
sewerage system are made. The clause repeals provisions as to security for payments
to be made, so that these too can be set in accordance with charging rules. The clause
also makes consequential amendments to Ofwat’s powers to make determinations under
section 30A in respect of charges and security.

Subsection (2) makes changes to section 99 in respect of provisions that allow a sewerage
undertaker to impose charges and require security in respect of section 98 (duty to provide
a sewer or lateral drain) and makes similar provision in section 101B (power to construct
lateral drains). Schedule 7 paragraph 49 of the Bill repeals sections 100 and 100A which
contain methods for calculating aspects of the charges.

Subsection (4) inserts into section 104 of the WIA, provision for a further term to be
included in section 104 agreements that a person constructing, or proposing to construct,
a new “self-lay” sewer will pay the undertaker for any additional infrastructure the
undertaker provides which between them they agree is necessary as a result of the new
sewer becoming part of the undertaker’s system. The payment shall be set in accordance
with the charging rules.

Subsection (5) inserts a new section 105ZA, modelled on section 51C, setting out the
financial conditions of compliance with section 104 agreements to adopt self laid sewers.
The payments and security required must be in accordance with charging rules. The
clause introduces provision for asset payments to be made by undertakers for self laid
sewers. Such payments (if required) must be in accordance with charging rules.

Subsection (6) amends section 107 of the WIA. Under existing section 107(3)(b) an
undertaker need not make the connection until the person requesting that connection has
paid or given security for a reasonable estimate of costs. The amendments require that
this cost is calculated in accordance with the charging rules. Any difference between this
initial payment and the final charge allowable under the charging rules must be paid or
repaid as appropriate.
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Regulation of relevant undertakers,water supply licensees and sewerage licensees

Clause 18: Extension of time limit for imposing financial penalties

79.

This clause amends section 22C of the WIA by increasing the limitation from twelve
months to five years for the Secretary of State, the Welsh Ministers or Ofwat to impose a
civil financial penalty on an undertaker or licensee for an historic breach of an appointment
or licence condition or a relevant statutory obligation. It remains the case that the time
limit for imposing a penalty does not apply if a formal notice has been served on the
person on whom the penalty is to be imposed, before the end of the limitation period. The
provision ensures that the extended time limit does not apply to a contravention prior to
the clause coming into force.

Clause 19: Conduct of marketing activities

80.

81.

This clause inserts a new section 30B into the WIA. New section 30B enables the Secretary
of State, upon a reasoned application by Ofwat (which has been sufficiently consulted
on with the Welsh Ministers, the Consumer Council for Water, relevant undertakers
and licensees, and others with an interest), to prescribe in a negative resolution order,
provisions on the conduct of marketing activities of undertakers, licensees and their
respective agents (for example operators of comparison websites).

Such provisions might be designed to address issues around mis-selling of new water
supply contracts (for instance if a new arrangement makes a customer worse-off than
if he had remained with the undertaker). The provisions in the order may also prescribe
such matters as the minimum information that must be provided to enable the customer
to make an informed decision about whether the customer wants to enter into a new water
supply or sewerage arrangement.

Clause 20: Standards of performance: water supply licensees

82.

This clause inserts new sections 38ZA and 39ZA into the WIA giving the Secretary of
State powers to set standards of performance relating to water supply services provided
by water supply licensees (currently the powers in section 38 of the WIA only apply to
services provided by water undertakers). Standards of performance, which are prescribed
in secondary legislation, are the minimum levels of service in terms of quality and
timeliness that water suppliers must provide to their customers in the normal course of
business or when things go wrong. The secondary legislation may also include provision
as to the level of payment that customers must receive if the prescribed standards of
performance are not met. The clause also amends section 38 A of the WIA (information
as to levels of performance which must be supplied to Ofwat) to extend that section to
water supply licensees.

Clause 21: Standards of performance: sewerage licensees

83.

This clause makes the same provision in relation to sewerage services provided by
sewerage licensees as is made by clause 20 in relation to water supply services provided
by water supply licensees by inserting new sections 95ZA and 96ZA and amending
section 95A.
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Clause 22: Obtaining information for enforcement purposes

84.

85.

This clause amends section 203 of the WIA to extend current powers to demand
information. Under the current section 203 the appropriate Minister and Ofwat can
demand information from any person about potential contraventions by water and
sewerage undertakers of their or others’ appointment and licence conditions or other
statutory requirements enforceable under section 18 of WIA.

This clause extends the subjects on which information can be demanded by Ofwat and the
Minister, to situations where an undertaker is causing or contributing to a contravention
by another undertaker, or where a licensee is causing or contributing to a contravention
by another licensee of appointment or licence conditions or other statutory requirements
enforceable under section 18 of WIA. Information can also be demanded about both
undertakers’ and licensees’ compliance in individual cases with the prescribed standards
of performance relating to water supply and sewerage services.

Clause 23: Modification of appointment and licence conditions

86.

This clause provides Ofwat with a time limited power to make changes to undertakers’
conditions of appointment and licensed water suppliers’ licence conditions in order to
implement changes made in this Bill to the water supply licensing regime. Before making
changes Ofwat must consult the holder of the appointment or licence.

PART 2
WATER RESOURCES

Clause 24: Frequency of water resources management and drought plans

87.

88.

This clause amends sections 39B of the WIA to change the frequency of drought plans to
a maximum five yearly cycle in keeping with water resources management plans. Where
there is a duty to prepare a revised plan within the five year time limit, this means the
revised plan must be prepared and published within the five years (in accordance with the
procedure in section 37B of the WIA).

Subsections (4) to (9) of new section 37D empower the Secretary of State in respect of
undertakers wholly or mainly in England, or the Welsh Ministers in respect of undertakers
wholly or mainly in Wales, to amend the planning timeframes for water resources
management plans. This can only be done by order using the negative resolution procedure.
The Secretary of State’s and the Welsh Ministers’ powers here can be exercised in the
same statutory instrument. New section 39D makes the same arrangements for drought
plans.

Clause 25: Maps of waterworks

89.

This clause repeals section 195 of the Water Resources Act 1991, removing the duty on
the Environment Agency to keep and maintain a record of the resource mains, discharge
pipes and other underground works that it owns. Subsection (2) makes a consequential
amendment to schedule 23 of the Water Resources Act 1991 to allow for the facts that the

records of aspects of the Environment Agency’s “undertaking” will no longer be recorded
in maps kept by the Environment Agency.
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PART 3
ENVIRONMENTAL REGULATION

Clause 26: Regulation of the water environment

90.

91.

92.

93.

This clause enables the Secretary of State (in relation to England) and the Welsh Ministers
(inrelation to Wales) to make regulations about water abstraction and impounding licences,
flood defence consents and requirements for fish passes and screens. The regulation-
making power is modelled upon the power in the single environmental permitting regime
created under the Pollution Prevention and Control Act 1999 (the PPC Act). Regulations
under this clause may be combined with regulations made under that regime to create a
common system of environmental regulation.

Under the PPC Act, Ministers have powers to regulate polluting activities under a single
regime. However, they do not have a power to place abstraction and impoundment
licensing, flood defence consents or fish passage within that regime, as these do not relate
to pollution as defined.

Integrating the permitting and regulatory regimes for abstraction, impounding, flood
defence and fish passage will allow regulators to use one common process and compliance
framework. The framework allows different levels of control to be applied to a particular
activity, according to risk: bespoke permits; standard permits; exemptions from the
requirement to hold a permit if specified conditions are satisfied.

Subsection (1) empowers the Secretary of State and the Welsh Ministers to make
regulations for the purposes set out in Part 1 of Schedule 6. Under subsection (2), any
provision made by such regulations must be made for or in connection with regulating:
the use of water resources; securing the drainage of land or the management of flood
risk; or safeguarding the movement of freshwater and migratory fish through regulated
waters. Under subsection (3), Ministers must have regard to reducing burdens combining
regulations made under this clause with systems for regulating activities causing
pollution. Subsection (4) is a power to make consequential amendments to legislation,
including primary legislation. Subsection (5) requires consultation before any regulations
are made. Under subsection (10), regulations in relation to the passage of fish will not
apply in the lower reaches of the River Tweed in England on the assumption that they will
be regulated under law made by the Scottish Ministers.

Clause 27: Environmental regulation: procedure

94.

This clause sets out the process to be employed by the Secretary of State and the Welsh
Ministers to make regulations under clause 26. The first sets of regulations made by the
Secretary of State and by the Welsh Ministers will be subject to the affirmative resolution
procedure. Any subsequent regulations which create an offence or increase a penalty for
an existing offence or which amend or repeal any provision of primary legislation, will
also be subject to the affirmative procedure. Otherwise regulations will be subject to
the negative procedure unless the following provisions of the clause (about combining
regulations) require the regulations to be subject to the affirmative procedure.
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95.

96.

Subsections (5) and (6) make provision about the procedure that will apply if regulations
made under clause 26 are combined with regulations under section 2 of the PPC Act. A
inserted into section 2 of is inserted into section 2 of the PPC Act by subsection (13) of
the clause.

Subsections (9) to (12) make procedural provision for statutory instruments which
combine regulations made by the Secretary of State under clause 26 with regulations
made by the Welsh Ministers under that clause.

Clause 28: Repeal of certain provisions about culverts

97.

98.

99.

100.

101.

102.

103.

This clause repeals sections 262, 263 and 264 of the Public Health Act 1936.

Section 262 of the Public Health Act 1936 gives local authorities power to require the
culverting of watercourses and ditches where building operations are proposed.

Section 262 was introduced to allow watercourses to be covered so that they did not
cause health problems. The approach now is to address the pollution and not cover up
the watercourse. The Environment Agency’s policy is to discourage culverting as it is not
consistent with good surface run-off.

Under section 263 watercourses in urban districts may not be culverted except in
accordance with plans approved by the local authority.

Section 23 of the Land Drainage Act 1991 and section 109 of the Water Resources Act
1991 require that owners/occupiers who wish to erect or alter any mill dam, weir or other
like obstruction to a watercourse, or erect or alter any culvert must seek the prior consent
from either the Lead Local Flood Authority, the relevant Internal Drainage Board or the
Environment Agency depending on the location of the proposed works. In combination
with section 263 of the Public Health Act these provisions requires that owner/occupiers
apply for parallel consents from a number of bodies.

Section 264 requires the land owner or occupier to repair and cleanse any culvert on their
land. Local authorities are empowered to require the repair or cleansing of a culvert if
they consider that the owner/occupier has not complied with this duty.

Under section 25 of the Land Drainage Act 1991, Internal Drainage Boards, and Lead
Local Flood Authorities can require the responsible person to undertake works to maintain
the flow of an ordinary watercourse. The Government therefore considers that these
provisions are sufficient and section 264 of the Public Health Act is no longer required.

PART 4
GENERAL AND FINAL

Clause 30: Power to provide for consequential amendments etc

104.

This clause gives the Secretary of State a power to make amendments consequential on
the Bill. This includes a power to make transitional, transitory or saving provision and
a power to repeal and amend legislation, including primary legislation. Where primary
legislation is repealed or amended, the affirmative resolution procedure must be followed.
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SCHEDULES

Schedule 1: Water supply licences: authorisations

105.

106.

107.

108.

109.

This Schedule inserts a new Schedule 2A into the WIA which outlines the new
authorisations under the water supply licence.

Paragraphs 4 and 9 effectively stipulate that water supply licensees cannot supply
household premises. Households are defined for this purpose in section 17C of the WIA
as premises in which, or in any part of which, a person has his home and where the main
use of the premises is as a home. Paragraph 9 also requires that non-household premises
must meet or exceed a water usage threshold test to be eligible to change water supplier
from the local undertaker to the holder of a restricted retail authorisation. The current
water usage threshold is 50 million litres of water a year.

Paragraph 6 defines a retail infrastructure authorisation in a water supply licence as
allowing the licensee to take water from the supply system of a water undertaker whose
area is wholly or mainly in England and use its own supply system to transport that water
to premises supplied under its own or another licensee’s retail authorisation. In other
words the licensee can use its own mains and pipes to supply eligible premises with water
from a water undertaker’s supply system similar to the service provided under the inset
regime (for example the provision of the so called “last mile” infrastructure to industrial
or commercial premises etc.).

Paragraph 7 defines a network infrastructure authorisation in a water supply licence as
allowing the licensee to take and re-introduce water (the same or different water) from
the supply system of a water undertaker wholly or mainly in England. This may, for
example, involve the company taking untreated water from one part of the supply system
and re-introducing treated water into another part.

Paragraphs 13 and 14 define a person that is associated with the licensee. A person would
be associated if it is: a subsidiary, parent or sister company of the licensee; an individual
or unincorporated association linked to the licensee; or within a partnership of which the
licensee is a member.

Schedule 2: Water undertakers’ duties as regards water supply licensees

110.

111.

112.

This Schedule introduces amendments to the WIA to widen the duties of water undertakers
to take into account new authorisations permitted under the water supply licence.

Paragraph 1 substitutes new sections 66A, 66AA, 66B, 66C, 66CA and 66CB for existing
sections 66A, 66B, and 66C of the WIA. New sections 66A to 66CB set out the duties
imposed on a water undertaker when a water supply licensee requests access to its system
under the new expanded water supply arrangements.

New section 66A of the WIA allows a water supply licensee with a retail authorisation
or restricted retail authorisation to provide retail services to eligible premises in a water
undertaker’s area (including billing, reading meters, customer services etc.) using the
undertaker’s supply system. The water undertaker is under a duty in accordance with a
section 66D agreement (see below) to take such steps as necessary to connect premises
when asked to do so by the licensee and to enable the agreement to take effect. The
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113.

114.

115.

116.

117.

water undertaker does not have to make a connection if the premises in question are
served under a retail infrastructure authorisation. This is because the holder of the retail
infrastructure authorisation will make such a connection.

The water undertaker can also refuse to allow use of its supply system by the holder of
a retail or restricted retail authorisation where: the licensee has failed to secure a water
supply; the water fittings in question are not compliant with any regulations produced
under section 74 of the WIA; or, if the premises are served by a licensee holding a
retail infrastructure authorisation, the holder of the retail authorisation has not made the
necessary arrangements with that licensee.

New section 66AA also allows a water supply licensee with a retail authorisation or
a restricted retail authorisation to request a supply of water from the water undertaker
to serve eligible premises under the terms of the relevant authorisation. The supply of
water must be made in accordance with a section 66D agreement (see below). The water
undertaker must take the necessary steps required to enable that supply to be made unless
the request: does not involve a supply to premises that consist of a whole or any part of
the building or is not for the supply of water for domestic purposes (that is if the water
is not for drinking, washing, cooking, central heating and sanitary purposes: see section
218 of the WIA); and where it involves unreasonable costs or puts the undertaker at risk
of not meeting current and future obligations. The grounds for refusal in sections 66A
and 66AA reflect the provisions in section 55 of the WIA (supplies for non-domestic

purposes).

New section 66B allows a water supply licensee with a wholesale authorisation or
supplementary authorisation to introduce water into a water undertaker’s supply system
(including into a treatment works for the holder of a supplementary authorisation) for
the purpose of supplying premises in the undertaker’s area under an appropriate retail or
restricted retail authorisation. The introduction must be made in accordance with a section
66D agreement (see below). The water undertaker is under a duty to take appropriate steps
in accordance with the section 66D agreement (for example laying a main or pipes, which
are to be regarded as water mains) to connect the undertaker’s supply system or treatment
works. The water undertaker does not have to permit the introduction of water if it will
impact on its ability to meet current or future supply obligations or the undertaker would
incur unreasonable costs in carrying out the work.

New section 66C allows a water supply licensee to request a supply from a neighbouring
water undertaker to serve eligible premises under a retail authorisation or restricted retail
authorisation. The neighbouring undertaker (the secondary undertaker) is subject to a duty
to enable that supply to be made unless it would incur unreasonable costs or if it impacts
on its own supply obligations. The eligible premises which may be supplied under a retail
authorisation is limited where the water comes from an secondary undertaker wholly or
mainly in Wales. The water undertaker which is appointed to the area where the premises
are located (the primary undertaker) is also able to refuse to enable that supply on the
same grounds as the secondary undertaker. The duties must be performed in accordance
with a section 66D agreement (see below).

New section 66CA allows a water supply licensee with a retail infrastructure authorisation
to request a connection between its retail infrastructure (for example the mains, pipes
etc. connected to eligible premises and supplied under a retail authorisation) and the
supply system of a water undertaker in that area. The connection must be in accordance
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with a section 66D agreement (see below). The water undertaker must take such steps
as necessary to make that connection unless it incurs unreasonable costs or if it impacts
on its current or future supply obligations. The water undertaker can also refuse to make
a supply if there is a contravention of any relevant water fitting regulations made under
section 74 of the WIA in relation to the retail infrastructure to be connected.

New section 66CB allows a water supply licensee with a network infrastructure
authorisation to request a water undertaker to make a connection and provide a water
supply to its network infrastructure. The connection must be in accordance with a section
66D agreement (see below). The water undertaker must take necessary steps to enable the
licensee to remove and re-introduce water into the supply system unless the undertaker
incurs unreasonable costs or if compliance impacts on its current or future supply
obligations.

Paragraph 2 inserts a new section 66CC in the WIA. Water supply licensees are able
to refer for determination cases where water undertakers are not meeting any specified
conditions relating to their connection or supply duties. Before making a determination
relating to certain provisions Ofwat must first consult the Secretary of State, the Welsh
Ministers and/or the Environment Agency.

Paragraph 3 substitutes a new section 66D in the WIA. If undertakers and licensees
cannot agree arrangements between them under sections 66A to 66CB any of the parties
may apply to Ofwat for the regulator to determine the terms of an agreement by order,
vary the terms of an existing agreement, or terminate an agreement. The order has effect
as an agreement between the parties, or varies or terminates such agreement as the case
may be. Agreements and orders deemed to be agreements under this section, as well as
agreements under the duties at new sections 66A to 66CB, are referred as “section 66D
agreements”. Certain enforcement provisions of the Competition Act 1998 are disapplied
for these agreements for some purposes.

Paragraph 4 inserts new sections 66DA to 66DC on market codes into the WIA.

New section 66DA gives Ofwat a power to issue one or more market codes relating
to section 66D agreements in specific cases or more generally. These codes may set
out standard or particular terms and conditions between water undertakers and water
supply licensees, terms as to access to a licensee’s infrastructure by other licensees or
an undertaker, and the procedures and steps to be taken to reach, amend or terminate an
agreement. A code may also set out the procedures that Ofwat must follow in relation to
the arrangements where parties are unable to come to agreement. Ofwat may direct parties
to section 66D agreements to comply with the market code. The direction is enforceable
under section 18 of the WIA (orders for securing compliance with certain provisions).

New sections 66DB and 66DC outline the procedures that Ofwat must follow when
producing or revising a code, including the bodies which it must consult. Ofwat must
specify the consultation period in which consultees may comment. Within 28 days from
the end of that consultation period the Secretary of State and the Welsh Ministers may
direct Ofwat not to issue the code or to amend it as per a direction. The Welsh Ministers’
powers in this regard only relate to a code if, or to the extent that, the code relates to
section 66D agreements with undertakers wholly or mainly in Wales. The Government’s
intention is that this will allow for ministers to ensure that their water quality and
environmental responsibilities are accounted for in the code.
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Paragraph 5 substitutes a new section 66E in the WIA. New section 66E allows Ofwat to
publish and revise rules about charges which may be levied by water undertakers under
section 66D agreements and allows the Secretary of State and the Welsh Ministers to
issue joint guidance about the content of the rules. These rules replace the existing “costs
principle”. Ofwat may issue a direction to the undertaker if it thinks it is not complying
with the rules and can compel both parties to modify a section 66D agreement to conform
with the rules. The direction is enforceable under section 18 of the WIA.

New section 66EA provides for variations of Ofwat’s rules on charges levied under 66D
agreements to allow a licensee with a retail (or restricted retail) authorisation party to,
or about to enter into, a section 66D agreement to apply for a reduced charge when
the licensee or the licensee’s customers take, or are prepared to take, steps to reduce
pressure on the supply system of a water undertaker (for example by agreeing to take less
water during high peak periods or during droughts etc.). In accepting an application for a
reduced charge, Ofwat may impose conditions on the parties to a section 66D agreement,
in particular to pass on the reduced charge to customers. The Secretary of State can issue
guidance to Ofwat on varying the rules to which it must have regard.

Paragraphs 6 to 10 make consequential amendments to other provisions in the same
Chapter of the WIA including those relating to the designations of strategic supplies
(and hence the application of the special administration regime) and the offences which
underpin the licensing regime.

Schedule 3: Sewerage licences: authorisations

127.

128.
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130.

131.

This Schedule inserts a new Schedule 2B into the WIA which outlines the authorisations
under the sewerage licence.

Paragraph 2 effectively stipulates that a sewerage licensee cannot serve household
premises. The same meaning of household premises applies for sewerage as for water
supply (see paragraph 106 above).

Paragraph 6 defines a retail infrastructure authorisation in a sewerage licence as allowing
the licensee to remove matter from eligible premises under its own or another licensee’s
retail authorisation via its own drains and pipes and discharge it into the sewerage system
of a sewerage undertaker. This would enable a licensee to construct the so called “last
mile” infrastructure to industrial or commercial premises, etc.

Paragraphs 7 and 8 define a network infrastructure authorisation in a sewerage licence as
allowing a licensee to take matter from, and discharge matter into, the sewerage system
of a sewerage undertaker for the purposes of providing services to eligible premises. This
may, for example, involve the company taking untreated sewage from one part of the
sewerage system and re-introducing treated sewage into another part. The Government’s
intention is to help create a market for alternative sewers and treatment.

Paragraphs 9 and 10 define a disposal authorisation in a sewerage licence as allowing a
licensee to remove matter from the sewerage system of a sewerage undertaker to treat,
dispose of, or otherwise use it. The Government’s intention is to create a market for
alternative sources of water (for example the supply of recycled water for industrial
or commercial use) and sewage sludge (for example for energy production, fertiliser
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manufacturing etc.). If the holder of a disposal authorisation also holds aretail authorisation
it must also hold a wholesale authorisation. This is so that the holder does not serve
eligible premises using the disposal authorisation.

Paragraphs 11 and 12 define a person that is associated with the licensee. A person would
be associated if it is: a subsidiary, parent or sister company of the licensee; an individual
or unincorporated association linked to the licensee; or within a partnership of which the
licensee is a member.

Schedule 4: Sewerage undertakers’ duties as regards sewerage licensees

133.

134.

135.

136.

137.

This Schedule inserts a new Chapter 2A of Part 4 to the WIA to introduce a new licensing
regime for the provision of services using a sewerage undertaker’s sewerage system that
is wholly or mainly in England.

New section 117A allows a sewerage licensee with a retail authorisation to provide retail
services to eligible premises in a sewerage undertaker’s area (including billing, reading
meters, customer services etc.) using the undertaker’s sewerage system. The sewerage
undertaker is under a duty in accordance with a section 117G agreement (see below) to
take such steps as necessary to connect premises when asked to do so by the licensee.
The sewerage undertaker does not have to make a connection if the premises in question
are served under a retail infrastructure authorisation. This is because the holder of the
retail infrastructure authorisation will make such a connection. The sewerage undertaker
can refuse to allow use of its system by the holder of a retail authorisation where there
is no agreement in place for the removal of a corresponding amount of matter from the
undertaker’s sewerage system as that entering the system from the premises served.

New section 117B allows a sewerage licensee with a retail authorisation to request a
sewerage undertaker to dispose of a corresponding amount of matter from its own system
as that entering the system from the premises served. The sewerage undertaker must take
such steps as necessary to enable disposal. The sewerage undertaker’s duty to deal with
the matter must be performed in accordance with a section 117G agreement (see below).

New section 117C allows a sewerage licensee with a wholesale authorisation to request
a connection to the sewerage undertaker’s system in order to remove a corresponding
amount of matter as that entering the system from premises served under its own or
another licensee’s retail authorisation. The sewerage undertaker must take such steps
as necessary to enable the removal (for example connecting the sewerage system to
a treatment works). This duty must be performed in accordance with a section 117G
agreement (see below). Subsection (4) of new section 117C states that a pipe laid for the
purposes of the undertaker’s duty under this section is to be regarded as a disposal main.
A “disposal main” is defined in section 219 of the WIA.

New section 117D allows a sewerage licensee with a retail infrastructure authorisation
to request a connection between its retail infrastructure (for example the mains, pipes,
etc. connected to eligible premises) and the sewerage system of a sewerage undertaker
in that area, in order to discharge a corresponding amount of matter as that entering
the licensee’s infrastructure from premises served under its own or another licensee’s
retail authorisation. The sewerage undertaker must take such steps as necessary to make
that connection and to permit the discharge. This duty must be performed in accordance
with a section 117G agreement (see below). Subsection (4) of new section 117D states
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that a pipe laid for the purposes of connecting the undertaker’s sewerage system to the
licensee’s retail infrastructure is to be regarded as a public sewer. A “public sewer” is
defined in section 219 of the WIA.

New section 117E allows a sewerage licensee with a network infrastructure authorisation
to request a connection from a sewage undertaker’s system to its network infrastructure.
This will enable the licensee to remove from the undertaker’s system a corresponding
amount of matter as that entering the system from premises served under its own or
another licensee’s retail authorisation and then reintroduce up to an equivalent amount
elsewhere into the system. The sewerage undertaker must take the necessary steps to
enable the sewerage licensee to extract and re-introduce matter into the sewerage system
in accordance with a section 117G agreement (see below). Subsection (4) of new section
117E states that a pipe laid for the purposes of the undertaker’s duty under this section is
to be regarded as a public sewer or a disposal main. Both terms are defined in section 219
of the WIA.

New section 117F allows a sewerage licensee with a disposal authorisation to request a
connection to the sewerage undertaker’s system in order to extract any agreed amount
of matter from the sewerage undertaker’s system. The sewerage undertaker must take
the necessary steps to enable the removal in accordance with a section 117G agreement
(see below). Subsection (4) of new section 117F states that a pipe laid for the purposes
of connecting the undertaker’s sewerage system to the network infrastructure is to be
regarded as a “disposal main” as defined in section 219 of the WIA.

Under new section 117G, ifundertakers and licensees cannot agree arrangements between
them under sections 117A to 117F any of the parties may apply to Ofwat for the regulator
to determine the terms of the agreement by order, vary those terms or terminate the
agreement. The order has effect as an agreement between the parties, or terminates such
agreement as the case may be. Agreements and orders deemed to be agreements under this
section, as well as agreements under the duties at new sections 117A to 117F, are referred
as “section 117G agreements”. Certain enforcement provisions of the Competition Act
1998 are disapplied for these agreements for some purposes.

New section 117H gives Ofwat a power to issue one or more market codes relating
to section 117G agreements in specific cases or more generally. These codes may set
out standard or particular terms and conditions between sewerage undertakers and
sewerage licensees, terms as to access to a licensee’s infrastructure by other licensees
or an undertaker, and the procedures and steps to be taken to reach, amend or terminate
an agreement. Ofwat may direct parties to section 117G agreements to comply with
the market code. The direction is enforceable under section 18 of the WIA (orders for
securing compliance with certain provisions).

New sections 117 and 117J outline the procedures that Ofwat must follow when
producing or revising a code including the bodies which it must consult. Ofwat must
specify the consultation period in which consultees may comment. Within 28 days from
the end of that consultation period the Secretary of State may direct Ofwat not to issue
the code or to amend it as per a direction. This will enable the Secretary of State to ensure
that her environmental responsibilities in relation to the sewerage industry are accounted
for in the code.
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New section 117K requires Ofwat to publish rules about charges which may be levied
by sewerage undertakers under section 117G agreements and allows the Secretary of
State to issue guidance about the content of the rules. Ofwat may issue a direction to the
undertaker if it thinks it is not complying with the rules and can compel both parties to
modify a section 117G agreement to conform with the rules. The direction is enforceable
under section 18 of the WIA.

New section 117L provides for variations of Ofwat’s rules on charges levied under
section 117G agreements to allow licensees holding retail authorisations party to, or
about to enter into, a section 117G agreement, to apply for a reduced charge when it
or its customers take, or are prepared to take, steps to reduce pressure on the sewerage
undertaker’s system (for example by recycling wastewater or treating surface or storm
water for reuse on site). In accepting an application for a reduced charge, Ofwat may
impose conditions on the sewerage undertaker and the sewerage licensee, in particular
to apply the reduced charge to customers. The Secretary of State can issue guidance to
Ofwat on varying the rules to which it must have regard.

New section 117M and 117N provide for the designation of certain sewerage services
provided by sewerage licencees as “strategic”. These broadly mirror the corresponding
provisions for water supply. Designation of a strategic sewerage provision (or collective
sewerage provision) would occur when Ofwat determines that the removal of one or
more services provided by one or more sewerage licensees would impact on the sewerage
undertaker’s ability to maintain services to its own customers or meets it obligations
to sewerage licensees under section 117B (for example if the sewerage undertaker was
unable to treat or dispose of a source matter that had previously been dealt with by a now
insolvent sewerage licensee with a wholesale authorisation). Designation of a strategic
sewerage services provision would make any sewerage licensee that is responsible for
that strategic sewerage provision subject to the special administration regime under
sections 23 to 25 of the WIA should it become insolvent or otherwise fail to meet its
statutory obligations.

New sections 1170 to 117R create new offences around the provision of sewerage
services using a sewerage undertaker’s system. Where a person is found guilty of making
arrangements to provide unauthorised retail services under section 1170 he would be
liable to a fine not exceeding the statutory maximum on summary conviction (currently
£5000) and on conviction on indictment to an unlimited fine.

Unauthorised extraction of matter from a sewerage undertaker’s system, or other
operations reflecting the retail infrastructure or network infrastructure authorisation,
without such authorisation, under section 117P are punishable by a fine of up to £20,000
on summary conviction; and by an unlimited fine and/or imprisonment up to 2 years on
indictment. Only the Secretary of State or Ofwat may instigate proceedings under this
new section.

New section 117Q creates exemptions to the offences which may be provided for by order
of the Secretary of State. This may be given generally or to specific groups or persons.
The section sets out the procedure for making such an exemption including the giving of
reasons and time (28 days) for representations to be made. Any notice of an exemption
must be served on Ofwat and other persons likely to be affected. Notice of an exemption
to a particular person is to be served on that person and other appropriate persons.
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New section 117R provides for the revocation of an exemption by order subject to the
negative procedure, or by direction. For exemptions of particular persons, this may be
following a request of the person to whom the exemption was directed, in accordance
with the order setting out the original exemption or by virtue of the Secretary of State’s
decision that it is no longer appropriate. For general exemptions this may be in accordance
with the order setting out the original exemption or by virtue of the Secretary of State’s
decision that it is no longer appropriate. The Secretary of State must consult Ofwat before
making the revocation and give notice to the people set out in subsection (5).

Schedule 5: Extension of licensing provisions in relation to Wales

150.

This Schedule makes express provision to extend the new water and sewerage licensing
provisions in the areas of water and sewerage undertakers wholly or mainly in Wales.
The Schedule repeals references to “restricted retail authorisations” and “supplementary
authorisations” and other provisions which restrict the application of the new licensing
provisions to undertakers wholly or mainly in Wales (or England). They make consequential
provisions in relation to consultation with the Welsh Ministers and the Chief Inspector
of Drinking Water for Wales. The Schedule makes provision for the Secretary of State
and the Welsh Ministers to do certain things jointly and makes consequential procedural
amendments, including providing for a role for the National Assembly for Wales alongside
Parliament.

Schedule 6: Regulation of the water environment

151.

152.

153.

154.

In Schedule 6, Part 1 lists the specific purposes for which the power in clause 26 may be
used. Part 2 makes supplementary provision.

The purposes for which regulations under clause 26 may be made closely follow the
purposes for which environmental permitting regulations under the Pollution Prevention
and Control (PPC) Act may be made. This will enable a single system of environmental
regulation to be created, combining regulations under clause 26 with regulations under
the PPC Act, with common procedural requirements. Schedule 6 provides, for example,
that the regulation making power in clause 26 may be used to make regulations requiring
those carrying out specified activities to hold permits (paragraph 6); for those permits
to contain conditions (paragraphs 8 and 37) which are to be reviewed by the regulator
(paragraph 9); for regulators to take enforcement action in relation to permit holders and
otherwise (principally paragraphs 13 to 16 and 20 to 25); for the creation of offences
(such as failure to comply with permit conditions) (paragraphs 26 and 39); and for rights
of appeal (paragraph 29).

As under the present regimes, fees will be payable to regulators in relation to the exercise
of some of their functions (for example, in relation to the determining of applications for
the grant of a permit and for the variation of the conditions of a permit) (paragraphs 11,
12 and 38).

Paragraphs 30 to 32 enable regulations under clause 26 to make provision similar to
specified existing legislation. Thus, for example, paragraph 30 will allow provision to
be made that corresponds, or is similar to, provision made by or under, or capable of
being made under, section 71 of the WIA (water from water sources), Chapter 2 of Part
2 of the Water Resources Act 1991 (abstraction and impounding) and Part 1 of the Water
Act 2003 (abstraction and impounding). Any existing legislation that is replicated in the
regulations in this way may be repealed under clause 26.
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Paragraph 39 provides for offences committed under the regulations to be triable in
the Magistrates’ or Crown Courts. The maximum punishment that may be imposed by
Magistrates under the regulations is a fine of £20,000. Currently, this is the maximum
punishment that may be imposed by Magistrates in the regimes in question (see sections
24 and 25 of the Water Resources Act 1991). However, when section 85 of the Legal Aid,
Sentencing and Punishment of Offenders Act 2012 is brought into force, the £20,000 limit
will be replaced with a power to impose a fine of any amount. If section 85 is brought into
force before the powers in this Bill are enacted, an appropriate amendment will be made
to the Bill. The maximum punishment that may be imposed by a Crown Court is a fine
of'any amount, or a two year prison sentence, or both This reflects the existing maximum
punishments in section 174 of the Water Resources Act 1991.

Transitional provision may be made in the regulations to ensure a smooth transition from
the existing regime to the new. New activities and those undergoing substantial change
probably will be regulated under the new regime set up under the regulations from the date
on which the new regime comes into force. Existing licences, consents and permissions
will remain extant and/or transition into the new regime.

Schedule 7: Minor and consequential amendments

157.

158.
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This Schedule makes minor consequential changes to the WIA mainly to give effect
to the new provisions in relation to water supply licensees and sewerage licensees. It
also makes minor consequential amendments to the Flood and Water Management Act
2010 to give effect to clause 14 on charges schemes. Schedule 7 does not include the
consequential amendments for Parts 4 to 8 of the WIA which need to be made for the
new licensing regime in clauses 1 to 4. These will be included in the Bill introduced into
Parliament.

Many of the provisions in this schedule substitute references to “licensed water
suppliers” with references to “water supply licensees” or “sewerage licensees” (or certain
authorisations given to such licensees) as appropriate. Other provisions in this schedule
substitute references to “companies” with references to “persons” to give effect to the
policy that the holders of retail authorisations can be unincorporated.

Paragraph 2, amongst other things, extends the duty on Ofwat, the Secretary of State and
the Welsh Ministers in section 2 of the WIA to the exercise of their respective functions
under relevant new sections inserted by the Bill.

Paragraphs 5 and 85 make correct cross referencing errors in the WIA concerning
enforcement powers in relation to references to the Competition Commission and the
abolition of the National Rivers Authority.

Paragraphs 6 to 22 extend the application of the sections in Chapter 1A of Part 2 to the
WIA. They make provision in relation to the new types of authorisations available to water
supply licensees and in relation to sewerage licensees. This includes extending the power
to make regulations in relation to applications for water supply and sewerage licences
under section 17F of the WIA to give effect to the joint retail market with Scotland. New
regulations will allow an application made for a water services or sewerage services
licence to the Water Industry Commission for Scotland (WICS) under section 6 of the
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Water Services etc. (Scotland) Act 2005 to be regarded as an application for a retail or
a restricted retail authorisation to Ofwat under the WIA as soon as the application is
forwarded by WICS to Ofwat. This would allow WICS or Ofwat to operate as the single
point of contact for licence applications received by each of them.

Paragraphs 23 to 34 amend the enforcement provisions in the WIA including extending
the special administration regime to any removal of matter by a qualifying sewerage
licensee which is designated as strategic sewerage provision (as provided for under new
sections 117M and 117N) and to water supply and sewerage licensees that own retail
infrastructure and network infrastructure. This ensures that essential water and sewerage
services provided to premises can continue if the holders of the relevant authorisations
become insolvent or otherwise fail to meet their statutory obligations.

Paragraphs 51 to 53 and 81 to 83 make repeals and amendments consequential on the
new charging rules introduced by clauses 15, 16 and 17.

FINANCIAL EFFECTS

164.

165.

166.

The total monetary benefits for the draft Water Bill (where monetary benefits and costs
have been provided and estimated over a 30-year period) are:

e Total Net Present Value: £2,160 m

* Business Net Present Value: £1,866 m

» Net cost to business per year: -£97.451 m

(Where Net Present Value = Total Present Value Benefit — Total Present Value Cost)

The aggregate Net Present Value of the draft Water Bill measures as a whole may be
underestimated to the extent that certain other benefits have not been able to be expressed
in monetary terms.

The Government does not anticipate any increase in public expenditure as a result of
the draft Water Bill; it is more likely, because of the deregulatory nature of many of the
measures, that public expenditure will reduce to varying degrees. For example:

* All public bodies will be able to put their water supply arrangements out to tender and
thereby reduce their costs and introduce efficiencies by switching to a single supplier
or negotiating a service package that better meets their business needs. The Scottish
public sector is set to save around £20 million over three years from collectively
tendering its water and sewerage services under current arrangements in Scotland.

* Any public sector projects requiring water abstraction and impoundment permits,
flood defence consents or fish pass approvals will benefit from reduced administration
costs with their incorporation into the Environmental Permitting Regime. This should
also reduce the administrative costs of the Environment Agency.

* Repealing the legal obligation for the Environment Agency to maintain an unused
record of the location of resource mains, discharge pipes and waterworks vested in the
Agency and to make these maps available for public inspection, should make a saving
of around £10,000 per annum in administrative costs.
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PUBLIC SECTOR MANPOWER

167.

As with the effect on public expenditure the draft Water Bill does not anticipate any
dramatic change to public service manpower and it is more likely that, because of the
deregulatory nature of the Bill, that public sector manpower could reduce slightly.
However, there are no specific figures to support this and therefore it is most likely that
there will be no impact.

SUMMARY OF THE IMPACT ASSESSMENT

168.

169.

170.

171.

The draft Water Bill’s measures, where necessary, all include separate impact assessments,
of which there are 10, and for ease a Summary Impact Assessment has been provided.
The Summary Impact Assessment is not a conventional impact assessment and is instead
designed to enable readers to quickly assess the key aspects of the Bill measure’s impact
assessments and the aggregate totals of any monetary values. The summary includes an
outline of what the measure is aiming to achieve, the possible options considered, the
costs and benefits of the preferred option, the scope of One-in One-out methodology and
what it qualifies as and the Regulatory Policy Committee’s RAG opinion.

With the exception of the repeal of Section 195 of the Water Resources Act 1991 (Maps
of Environment Agency waterworks) all are within the scope of the ‘One-in One-out
methodology’ to identify any new net costs to business from regulatory measures. All
of the impact assessments have been marked as either “Out” or “Zero Net Cost”. Also,
with the exception of this impact assessment and Charging for water and sewerage
infrastructure within new developments all have been reviewed by the Regulatory Policy
Committee.

The Bill Minister has seen and cleared all of the draft Water Bill’s impact assessments,
including the Summary, and where necessary has received the Regulatory Policy
Committee’s opinion letters.

The full individual impact assessments for the draft Water Bill are available on the Defra
website at: www.defra.gov.uk/environment/quality/water/legislation/water/

COMPATIBILITY WITH THE EUROPEAN CONVENTION OF HUMAN RIGHTS

172.

The Government has examined the compatibility of the provisions in the Bill with the
Convention. In particular, the Government has considered potential arguments that
opening up the market to competition interferes with the economic interests of current
water suppliers, and that allowing access to their water supply and sewerage systems
is a disproportionate interference with their property rights. The Government believes
that the Bill’s provisions are compatible with the Convention. Broadly, there is either no
property right which enables undertakers and licensees to prevent the liberalisation of a
market or if there is such a right, promoting efficiency and consumer interests justifies the
interference. Ofwat’s enforcement powers can be exercised compatibly with Convention
rights and are necessary in order to give effect to the liberalising measures in the Bill.
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COMMENCEMENT DATES

173. The general and final provisions and most of the commencement provisions come into
force on Royal Assent. The powers to repeal the threshold requirement in relation to
water supply licensing, and two minor consequential amendments correcting errors in
the WIA come into force two months after Royal Assent. The remaining provisions come
into force when relevant powers are exercised under the Bill, or by Commencement
Order made by the Secretary of State.

185



SECTION 6 — SUMMARY IMPACT ASSESSMENT

Introduction
What is the problem?

1.

In December 2011 the Government published its Water White Paper, Water for Life?®,
and supporting documentation from the Environment Agency on the Case for Change?.
The Case for Change concluded that:

* Water resources are already under pressure.

* We can expect a future with less water available for people, businesses and the
environment.

* Future pressures will not be limited to the south and east of England.

« Over the longer term climate change could have a bigger impact on available water
resources than population growth.

 The water environment will change. We will need to reconsider the requirements
for future water ecosystems and the implications for the amount of water available
for abstraction.

+ Demand management will have an important role to play, but we may need significant
new water resources to be developed.

+ Solutions will have to be found at both a local and strategic level as even where a
river basin may have enough water, local catchments within it might not.

The White Paper described a vision for future water management in which the water sector
is more resilient; water companies are more efficient and customer focused; and water
is valued as the precious resource it is. The Government set out in the White Paper the
changes that are needed now to keep the country’s water supplies reliable and affordable
in a way that protects the environment while also stimulating the water sector to greater
innovation and better customer service.

Building on the recommendations of Martin Cave’s Independent Review of Competition
and Innovation in Water Markets?® and the Review of Ofwat and Consumer Representation
in the Water Sector®, the White Paper set out plans to reform the current markets in water
and sewerage and to amend Ofwat’s powers to regulate the market; as well as some further
proposals to reduce regulatory burdens in water resource management. As delivery of these
commitments requires primary legislation, the Government also committed to publishing a
draft Water Bill:

“We will publish a draft Water Bill for pre-legislative scrutiny in early 2012 and introduce a
Water Bill as soon as Parliamentary time allows.”

Territorial Extent

4.

The draft Water Bill's measures mainly cover England and Wales, but the aim is to build a
joint water and sewerage retail market with Scotland (Scotland already has a functioning
competitive retail market in place). The following impact assessments apply only to England:
Upstream Competition (Defra 1347); Introducing Retail Competition in the Water Sector
(Defra 1346); and Extending the Environmental Permitting framework to flood defence
consents (Defra 1394) The remainder apply to England and Wales.

26 http://www.defra.gov.uk/environment/quality/water/legislation/whitepaper/

27 http://www.environment-agency.gov.uk/research/planning/135501.aspx

28 http://www.defra.gov.uk/publications/2011/12/06/cave-review/

29 http://www.defra.gov.uk/publications/2011/07/06/pb13587-ofwat-review-2011/
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Policy Proposals

5.

The draft Water Bill covers three broad policy areas:

+ Market reform to increase competition in the water sector and deliver benefits to
customers;

+ Water resources; and

+ Expansion of the Environmental Permitting Regulations

Section three provides a broad outline of each policy, explaining the linkages between the
measures in the Bill and their cumulative impact (if applicable); it also includes a summary
table showing the costs and benefits of the preferred option.

Each of the measures has a supporting Impact Assessment which sets out the problem;
rationale for action; options; and costs and benefits for each option.

A summary of these Impact Assessments is included in Section three and a table of the
“Cost of Preferred Option” (including the assessment for the “One In One Out” regulatory
regime) is presented in Section four alongside, where necessary, the Regulatory Policy
Committee’s Opinion in the form of a RAG (Red Amber Green) rating. The individual Impact
Assessments accompany this summary and can be studied in detail if more information
is required.

Policies and Measures
Policy: Market Reform

9.

10.

11.

12.

In February 2008, the UK and Welsh Governments commissioned Professor Martin Cave
to lead an Independent review of Competition and Innovation in Water Markets®*. The
Review’s principal purpose was to examine the case for introducing competition to increase
efficiency of water use, drive innovation and deliver tangible benefits to both businesses
and households.

The review acknowledged that in the 20 years since privatisation the Water Services
Regulation Authority’s (Ofwat) framework for regulating regional monopolies had delivered
a range of benefits, including service and quality improvements and reduced bills. However
it concluded that alternative approaches and new ways of working, including a measured
introduction of competition, were required to meet the future challenges facing the sector.

The Water White Paper considered the future of the water industry in the context of the
challenges facing the sector including the need to address climate change, demographic
change, high customer expectations and the need for greater customer focus while keeping
bills affordable.

Taken together, these challenges will place a requirement on the industry to find new and
more efficient ways of allocating, treating and using water. This is important not only to ensure
that supply and demand are balanced, but also to protect the environment by first using less
inputs (for example energy, chemicals) and also by reducing the need for new infrastructure
(for example new supply investments) by considering other cheaper and environmentally
friendly options (for example sharing through inter-connections, catchment management to
improve water quality etc.). This will ultimately protect consumers by minimising the cost to
them of meeting the challenges.

30 http://www.defra.gov.uk/publications/files/cave-review-final-report.pdf
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13.

14.

Under the current arrangements efficiency in the industry is almost totally driven by Ofwat’s
economic regulation. Although this approach has delivered savings, the challenge today
is that the rewards for outperformance are relatively modest and the risks from failure are
high. Accordingly the Water White Paper recommended reforms to both the regulatory
and legislative frameworks of the water sector to encourage the industry to become more
innovative so that it is better able to anticipate manage and respond to the challenges.

The measures in the draft Water Bill are designed to: introduce greater clarity within the
Special Merger Regime; amend the legislation covering the Water Supply Licensing regime
in order to remove barriers to effective competition; reform the handling of new appointees
and of existing appointees involved in the inset process to make the market more attractive
to new entrants; improve the regulator’s existing enforcement tools; reduce the bureaucracy
around water companies’ charges scheme to promote greater innovation; and provide a
new charging framework for new water supply and sewerage connections.

Measure: Reform of the Water Special Merger Regime

15.

16.

The current water special merger regime involves uncertainty and unnecessary costs for
water companies considering a merger. This is due to lack of knowledge of the methodology
that would be adopted by Ofwat in assessing the implications for comparative regulation
and the fact that the Office of Fair Trading (OFT) is unable to accept undertakings from the
merging parties to remedy or mitigate any prejudicial effects of a merger and is obliged to
refer all qualifying mergers to the Competition Commission (CC). Government intervention
is required to remove these barriers and burdens and make it easier for water companies to
evaluate the costs of a potential merger.

The policy objective is to provide greater clarity to water companies that wish to merge, bring
the regime into closer alignment with the general merger regime whilst retaining the ability
for comparative competition to continue to play an important role in merger decisions. As
competition in the sector develops, the OFT (and its successor body) will separately be able
to make referrals to the CC if it believes that mergers between water companies not caught
by the reformed special merger regime might have an impact on competition in the sector.

Policy options considered
Option 0 — do nothing (base case)

Option 1 — require Ofwat to publish guidance on how it would assess the loss of a comparator;

Option 2 — require Ofwat to publish guidance on how it would assess the loss of a comparator;
and the introduction of a first stage merger test by the OFT (informed by the Ofwat guidance) and
the introduction of powers whereby OFT can accept undertakings from water companies in lieu
of a reference to the CC. This is the preferred option.

Measure: Retail Competition in the Water Sector

17.

18.

The water and sewerage industry in England consists of vertically integrated regional
monopolies. Although the current form of price cap (RPI— X) regulation has been successful,
the sector is facing new challenges which demand reform. To meet these challenges the
Water White Paper, building on the Independent Review of Competition and Innovation in
Water Markets led by Martin Cave, recommended a series of reforms to facilitate effective
retail competition for non-households. Intervention is necessary as there are a number of
barriers to competition in legislation.

The policy objective is to put a framework in place which enables all business customers
in England to choose their water and sewerage retailer. The intended effect is that all non
household customers will have the opportunity to switch suppliers, and that actual or the
threat of competition will incentivise companies to provide improved and more innovative
services, improve efficiency and reduce costs to customers. Businesses operating on
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multiple sites could receive a single bill instead of dealing with a range of individual water
companies. This is in contrast to the current arrangements where non household customers
are largely tied to the regional monopoly supplier, and efficiency and customer service levels
are driven by targets set by Ofwat with very limited scope for business customers to demand
their own bespoke arrangements.

19. All Acts are subject to a post legislative review four years after receiving Royal Assent. The
review will consider whether or not the policy has achieved its objectives and if not how this
can be remedied; the rationale for intervention and if it is still valid; and the extent to which
the assumed costs and benefits have materialised and any unintended consequences.

Policy options considered
Option 1 — do nothing (base case)

Option 2 — WSL & legal separation: Reforming the Water Supply Licensing (WSL) regime
and mandating the legal separation of companies’ retail and wholesale functions for all those
companies serving more than 50,000 customers.

Option 3 — WSL & functional separation: Reforming the WSL regime and mandating the functional
separation of companies’ retail and wholesale functions for all those companies serving more
than 50,000 customers.

Option 4 — WSL & optional separation: Reforming the WSL regime and giving companies the
option of separating their retail and wholesale functions to enter the competitive market.

Option 5 — WSL only: Introducing a package of reforms to the Water Supply Licensing (WSL)
regime without any separation of the companies’ retail and wholesale functions. This is the
preferred option.

Measure: Upstream Competition

20. Since its inception in 2005, the number of WSL licences granted has grown and there are
currently seven licensees, two of which are new entrants and five of which are subsidiaries
of the existing incumbent water companies. However, activity in the regime has been limited,
only one customer has switched supplier in six years and there are no upstream combined
supply arrangements currently operating.

21. The policy objective is therefore to promote upstream competition in relation to water and
sewerage. The intended effects are to reform the existing competition regimes which have
proven to be ineffective at facilitating competition. The reforms are expected to encourage
market entry and deliver more effective competition by:

* Removing barriers to entry;

» Improving the transparency of the market opportunity for potential entrants;
* Addressing issues of information asymmetry; and

* Increasing the size of the market opportunity for potential entrants.

22. Effective upstream competition is expected to promote more efficient allocation of water and
achieve better outcomes for consumers and the environment.

23. All Acts are subject to a post legislative review four years after receiving Royal Assent. The
review will consider whether or not the policy has achieved its objectives and if not how this
can be remedied; the rationale for intervention and if it is still valid; and the extent to which
the assumed costs and benefits have materialised and any unintended consequences.
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Policy options considered

Option 1 — Do nothing: The existing arrangements persist but Ofwat may implement some
adjustments using its existing powers to regulate water companies without legislative change.

Option 2 Upstream water and sewerage licences: This includes a package of reforms to the
existing WSL regime to encourage effective competition in the provision of new water and
sewerage treatment capacity and water resources. Benefits are delivered in the form of lower
prices to consumers and environmental improvements, major areas of risk/cost are around the
potential impacts on the future cost of borrowing.

Option 3 — Upstream water and sewerage licences and network licences: This includes all of the
changes in option 2 as well as a new network licence that would replace the existing NAV regime
and deliver additional benefits by reducing the regulatory costs faced by entrants in that regime
as a result of site-by-site application. This is the preferred option.

Measure: Updating Ofwat’s Enforcement Powers

24. The policy objective is to strengthen the ability of Ofwat to regulate the industry in the
interests of consumers by improving their enforcement tools. When water companies breach
their conditions of appointment, licence or statutory provisions, it can have a detrimental
impact on customers through reduced customer service and potential increases to bills.
When imposing a financial penalty on a water company for such a breach, Ofwat are not
always able to calculate the appropriate penalty to recompense for the impact of the breach
as the investigation period is restricted to 12 months from a breach or failure occurring.

25. An extension to five years will give Ofwat a greater ability to fully consider the nature and
implications of breaches therefore enabling a more accurate assessment of penalties. It
will also enable Ofwat to investigate and impose penalties (if necessary) on breaches that
have not come to light until the 12 month period has elapsed. This will provide a strong
deterrent to future non compliance and could reduce the number of breaches as companies
will be aware that penalties will reflect the full nature and impact of the breach. This protects
customers and also ensures that companies do not profit from a breach.

Policy options considered
Option 0 — Do nothing (base case)

Option 1 — A change to primary legislation to address a specific deficiency in the existing
enforcement regime: the time limit for pursuing contraventions. Two sub options considered:
extension to two years or five years. This is the preferred option.

Measure: Changes to the approval process for water company charges schemes

26. Legislation requires that all water companies have their charges scheme approved by Ofwat
each year (this is in addition to the quinquennial Price Review which caps charges). Water
companies see this as a barrier to tariff innovation, while Ofwat regards it as a barrier to
light-touch regulation, placing unnecessary burdens on compliant companies and
encouraging behaviours driven by the regulator rather than the customer. The Ofwat Review
recommended that Ofwat reduce the regulatory burden it places on the water industry
and incentivise more innovative, customer-focused behaviours. The Water White Paper
responded with commitments to support Ofwat in this.

27. Inline with this Ofwat will move to a risk-based approach to regulate charges, allowing them
to deploy their resources in an efficient, proportionate manner.
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Policy options considered
Option 1 — do nothing (base case)

Option 2 — Revise the guidance from the Secretary of State on the approval of charges and
introduce a licence modification to allow Ofwat to set rules for charging, which would allow a
limited move to ex-post checks.

Option 3 — Remove Ofwat’s function of approving charges schemes contained in section
143(6)-(9) of the Water Industry Act 1991 (WIA91). Give Ofwat a general power to set rules for
charging under WIA91, consistent with the transparent access pricing rules intended to replace
the cost principle with a risk-based approach to ensuring compliance with guidance and price
limits. This is the preferred option.

Measure: Charging for water and sewerage infrastructure within new developments

28. Recent reviews and feedback from stakeholders have identified difficulties in the way water
and sewerage companies recover the cost of the additional water and sewerage infrastructure
needed to support new developments. Developers and water and sewerage companies
find the current charging framework complex, unclear and a barrier to greater competition.
Therefore, existing arrangements have led to a large volume of disputes on charges with
many cases being referred to Ofwat for determination.

29. The policy objective is to provide a new charging framework that will facilitate improved
cost reflectivity, the efficient use of resources and fair competition; by simplifying processes
for developers it will help stimulate growth. The new charging framework should improve
clarity and coherence with other related charging schemes. This should enable a reduction
in the overall administrative burden of charging for new development. The new charging
framework needs to be readily adaptable to future market changes. The regime should
be designed to incentivise development to be located in areas where there is capacity in
existing infrastructure, or where the cost of providing additional infrastructure is lower than
at alternative sites.

Policy options considered

Option 1 — attempts to resolve problems by the regulator (Ofwat) issuing further guidance, this
approach has been attempted but problems remain. Many of the problems relate to detailed
provisions which are set in primary legislation where there are very limited opportunities for
change. It is considered that a more fundamental change is now required.

Option 2 — replaces the current primary legislation with a power to make regulations which would
set out a detailed charging framework.

Option 3 — puts a duty on Ofwat (through primary legislation) to introduce rules on a charging
framework. This is the preferred option.

191



8y} 99s asea|d ‘polad Jesk-0g e JaA0 S|e10] (Pajunoosip) anje/ Juasald ale asay) Ad, XILNS 8yl yim pajonb aie senjea Aiejsuow aIsypA :8uQ 8|qe] O} 8)ou [eJauss) |§

|lejop 8JOW 10} S8INSEaW [eNPIAIPUI 10} SJUBWSSassY 1oedw|

‘lesodoud ayy Buionpo.ul
JO S}S09 ||ews ay}
ybramino uey} ailow 0}
Ao Auan pabpnl ale
1s9) abe)s 1s11) 8y} Jo
Aousioiys |enusiod ayy
pue Aouaiedsuel Jo
S}ljausag sy} JSASMOH
Jeblow e Bulepisuod
aq ybiw seiuedwod
Uolym mouy| Jjouued

9M 9sneoaq }s9} abejs
1S4} B JO U01ONpOoJUI
Jo} swus} Asuow ui
pajewinss usaaq jou
aAey s)youaq pue sjsod

‘(Ajojesedas palapisuod Buiaq ale Aunnios | 40

Joj pjoysauy} 01 sebueyo |eiuslod) ‘paussoo| ueyy
Jayjel pauljweans aq ||Im Auinios Jo [9A9] |essuab
By} 0S awes ay} ulewal [jim ] 40 0} sieblow Jo
[ellajal Joy pjoysalyl 8y} ybnouyy Ananoe ebisw
pasealoul 0] pes| Jybiw Auieriasun Siy} JO |eAOWDY

‘abiaw 0} Buoo|
ul seluedwod Ajuo Jayem Jajjews Joj Ajuejnonsed
‘s1500 @onpad Ajjenusiod pjnod Jojeledwod e Jo

$S0| 8y} 1suiebe ajebijiw 0y sbupjelispun jdasoe

0] Jamod e yjim 1sa) abe)s 1s.i) e ‘uonippe u|
"paJapIsSu0d aq |Im sJablaw ainyny yoiym ui Aem
ay} Jeno Ayuielsao Jajealb saiuedwod Jayem anlb
pue Aoualedsuely Jajealb 8oNpoJul [|IM WIOBI Y |

-abe)s jey) 1e s1sod

pue awi} yjoq ul buines awos bBuipjalf ‘quswssasse
0D uanbasqns Aue wojul 0} pajoadxa aq
a2onoeud ul pjnom 1 ‘Alojebnu aq 01 1so) abe)s
18414, 140 9y} 1e sisAjeue J0adxa J0uU pjnom am
‘alowayyin4 "0} Jou 8soyd Ay} JI papioAe aq
p|nom S1S09 |euoiippe Aue pue aoualsyal Jabiaw
ay} ansind 03 Jayjaym 0} se a210yd ay) aAey
pinom pue sabejs JaljJes Je sS899Ns JO Sadueyo
ay] Jo pawiojul Japeq ag pinom saluedwod Jajem
JoABMOH DD 8y} 0} 8sed e Jajal 0} (1s8) abels
14l 8y} Jaye) apioap (s (L40) Buipel] Jied jo
92140 9y} a19ym uoneniis e ul Jabisw e Jo S)}s0d
qualxa Jassa| e 0) sdeylad ‘pue awi ay) asealoul
pinoo sjesodoud ayj jey; Ayjiqissod e sl aiay ]

J1ebiaw e Buliepisuod aq ybiw

(eue ABy) 8bie] Moy Jo) saiuedwod Jayem yoiym
MOUY| Jouued am se aq 1ybiw s1s00 asay] Jeym
a]e]s A|o1eindoe JouuEd aM 4B9ASMOH "W F 01 dn
Y0S3 woJ abues pjnod pue ‘Alessadsu aq jou 1ybiw
MOU Y2Iym ‘[easayal (99) uoissiwwo) uonadwon
[IN} B YIm pajelidosse ey apisbuoje pamain aq

0] SPaau 1S09 SIY} UoABMOH "ains aq abe)s siy) 1e
jouued am INg Y0GCF 01 40G3F Usamiaq 8q pjnoo 1s8}
abejs 1sJ1) e 10} S1s090 JO abuel ay} seluedwod Ajuo
Jajem Jojlews 104 ‘saluedwod 0} 1s09 8y} buiseaoul
Agaiayl anuelsqns asow Ajjenuajod sawo02aq

188} abe)s 1s.1) 8y} ‘swiiogal pasodold ayy Japun

‘llews aq 0} payoadxe
ale aouepinb Bulysiignd jo 1emjO 0} S}S00 8y

awiboay
Jebusyy [e1oads Jojem
8y} JO w.ojay

Jjouag JoN

sjyouag

S]S09

sainses|\

cSHjouag pue S}So) W.ojoy 1oyJep :auQ ajgel

192



sieaf 0
J0/0 anjep jussalid

WzGe'L3 9jewnss isog

‘siseq a)Is Ag a)is e uo uoneoldde

AVN Yoee ssasse 0] pasu },Uom Asy) asneoaq s}soo
S, JeMJO 9onpal oSs|e ||IM SIYL "9AISS 0] UsIM Asy) 1ey)
a)Is Alans 1o} uoneoldde ue op o} pesu Jabuoj ou
Asy) @sneoaq (siedojansp 0} "8'1) S82IAISS HJOM}BU
apinoid 0] sjusquunoul Yim a1edwiod 0} SjuesUS mau
JoJ JaISea JI 9YeW [[IM SIY| "90Usdl| }Jom}au e Aq
peoe|dal aq ||Im swibal suoneleA pue sjuswiuioddy
MBN 1Ua1ind 8y} 1ey sI Jljouaq Alejouow-uou Asy ay |

‘(Ad WES93) uonnadwod wody Buisue

sal1ouaIolye olweuip bulobuo ayy pue (Ad WO6.L L3)
uonnadwod woJj BuislLie saoualolye aAnonpold
1J0-8U0 8y} ale Jjouaq Jo seale dofew ay| 's|iq
JBMO] JO W0} 8y} Ul SIBWO0}Snd pud 0} uo passed
uay} ale pue ssauisng weaJljsdn ay} Ul S}s09
21WOUO023 [N} MaU BuLINoUl pIoAB OYym 8oue)sul
1SJ1} 8y} Ul saluedwod Jajem Juaquinoul 0} anJooe
sbuines asay| 'Sa0INISS obelomas pue Jajem
weaJljsdn ul syuswisaAul aininy Ajay1] a8y} 1sulebe

‘ADY U0 soueusUlEW
Jo uonosyo.d Buipiebal uoisiosp S1emiQ S1os|iel

pue (s1esh Og J9A0 Ad WEGO'L3F-W(QLZF ) IS0D JO
eale jueoliubls }sow ay) sjuasaidal Yolym swioyel
8saU]} JO }Nsal B Se J0}08s 8y} Ul Buimolloq JO 1S00
Bulobuo ay) ul asealoul ue aq Aew asay | “(wnuue
Jad w1 30) 1509 9oueldwod Buiobuo Jouiw noul
[M saiuedwo) “(wnuue Jad w/ ZF9) SisIxa
Apealje jey) swibal oy} 0} Uole[dJ Ul palindul S}S09
8y} 0} [_lUBWAIOUI 8] ||IM S8y} Ing awibal ay}
Buls)siullpe Ul pue S82Ud2I1| abelomas pue Jajem
weaJljsdn mau pjoy o0} ji} ale syueoldde ainsus 0}

Wy /ec3 YBIH (IMQ pue v3) siojejnbas Ayjenb sy pue 1emjQ Aq
’ saloualoe olweuAp Bulobuo pue aaonpold 1o | padinbal 8q ||IM YIOM [BUOIPPE ING [BWIUIW 8] |[IM
WGZz-3 :MO7 -9U0 8y} woJ} asue syjouaq Alejpuow Aay ay | sJoje|nbal pue juswuisnob ayy 0} s}sod BuiobuQ uonnadwon wesljsdn
‘(Ad WZGF) SJawoisno 1oeJ)ie pue uiejal 0y Japlo
Ul S}S092 INdul 0} pajoadxa aq os|e pjnom pue (Ad
‘(N WLET) | wpe3) sjuswebuelse mau ayy Japun s3soo Buiobuo
pasijeal 8q 0S|e pjNOM SSI0UBIDIYS Jo}eM SWOS SWOS JNDUI [[IM SaIUBAWOD JUSqUINDUI A|[RUOHIPPY
pue (Ad WOOL3) Salouaiole sjessjoym ayelsusab
pinom sigjie}al wol ainssaid weasjsdn sayealb ‘(Ad WG.3)
uonippe u] “(Ad WOESZ3) SedIAles |1Bjad pjoyasnoy sjuswabuelle mau ay) Buleisiuiwpe
-uou Jo uoisinoad ay) 0} uonejal ul sbuines pue Buiubisep pue {(sieak Qg J1on0 (Ad) OnjeA
Aousioiye ajeleusb 0} pajoadxe aq Os|e pjnom Jussald e se We /3 1e palewl}sa) ainjonJiselul
sieaf og SIYl “(Ad WH93) S82IAIaS [IBlal pjoyasnoy-uou | Buiydoums pue juswapas 19xiew ayy bunelado pue

18/0 8nje Jussaid

W63 :9yewso jsag

1O uoisinoud ay) 03 uoneal ul sbuines Aousiolye
olweuAp pue aAlonpold N0 ¥88s 0] PasIAluUadUl
ale sjuaquunoul jeyy si Jyeuaq Alewnd ayj

dn Bumas sapnjoul siy| ‘sjuswabuelle 19yJew
Alessadau ay) dn jos 03 Joje|nbal ayy Agq pasinoul
asoy) 0] ajejal uondo siyy Japun s1s0o Atewid ay |

10)088 Jaje/M
8y} ul uopnedwoy jrejey

193



‘lesodoud
8y} BuionpoJjul Jo s)s09
a|qibibau sy yblemino
uey] alow 0} Aoy Atan

pabpn[ aie syuswabuliul
JO ssalpal 1oy}
sanjunjioddo Buluspeouq
JO S)ijouaq ay) JoNaMOH
"sjuswabuuiyul 101pald

0} 9|qissod jou sI I
asneoaq |esodoud siy}
Jo} swus} Asuow ui
pajewnsa uaaq jou

aAeY s)jaua(q pue s}so0D

‘uonesuadwod Jajealb anedal
sJawnsuoo pue saneuad Jabie| aoe} seluedwod
1By} JUaIXa 8y} 0] ‘SUONIPUOD B2USJI| SUSABIJUOD

Aoyl uaym a|gejunodoe alow aq [|Im saiuedwod se
1jaua(g pjNOM SJawoisny "yoealq e Jo uoiediou
Aejop 0] aAnuaoul ay] anowal pue saiuedwod 0}
Juaula)ap Jajealb e apinold ‘eonsnl jeunjeu pue
so|diould uonenbal Jeneq yum aoueldwod aiow
aJnsus ‘yoealq e Jo Joedwl pue 8jeas ‘ainjeu ay}
pajoajjal 1ey) Ajeuad ajeinooe aiow e asodwl 0}
1emyQ a|qeua pjnom )l sabueyd Bujew Ag -uonouisal
yuow g| ayy 0} anp paljdde aq jou pjnod Ajeuad
[elOUBUL B SBSEBO JaYlIn) OM] Ul uonippe u| ‘pasoduwi
JWI| dWi} 8Y) 0} 8NP UOIJUSARIJUOD Y} JO JUBIXS [|N}
3y} JUNOJJE O}ul 8ye) Jou pip Ajeuad sy saseo |e
U] "G00z Ul siamod Buluieb asulis wg 23 buljeiol
saneuad |eoueul Jybie pasodwi aney 1emiO

"9|eosawi} Jobuo| e JoAo Joedwi pue SUOIUSABLUOD
JUNODJ2E 01Ul 8)E) J0U PIP 8SED Yo Ul pajos||00
uonew.ojul Jo do9s pue jJunowe a8y} 0} anp sl
siy| -paidde jou uonouysal uonebisaaul yiuow

Z1 8y) pey sanjeuad ou0ISIY JO SnjeA pasealoul
By} ajewnsa 0} a|qissod uaaq I sey JoylieN

‘'sonjeA Alejauow oioads ubisse 0}

9|qissod usaq jusey ) saluedwod Ag SUOIUBABLUOD
1o Aousnbauy Jo pooyiey| ay3 bunenoeo Jjo

sueaw ajenbape ou pue Sased JO 9|eds pue

adAy ay} ul Ayjigeuen Jo ealbep ybiy e 0} enQg

‘(senjeuad Jabie| aoe)

-Aybu — pjnoo oym) sjuswabulyul Joy a|gisuodsal
seluedwod uo aq |Im 1oedwl jeloueul) Ajuo ay |
"'ssauisng J1ay} jo Buluunu Aep-o}-Aep ayj ul
soluedwod Jajem uo pade|d usping aAljesSIuIWpe
ay} uo 1oedwi Ajjeusiew ||im }i Jey) JapIsuod jou
so0p 1emjO 0s ‘saluedwod uo suonebijqo mau
2oNpoJUI Jou [|Im 8bueyd ay] 1emjQ 0} 1S0D

1je1s jeuonippe pajedioljue ou alojalay) sl a4y |

‘sajebsaAul 1emj0

YOIYM SUOIJUSABIIUOD JO Jaquinu ay} ul abueyo e
Ul JINsaJ Jo ‘Saseo |enpIAlpul ul padinbal sisAjeue
Jo yydep pue [oAs] 8y} yoedwi AjjeLayew ||Im Hull
awi] ay) 0} abueyd ay} 1Y) dA3I119( JOU S0P 1eMIO

‘yoealq swes ayj Jo saouejsul pabuojoid

Jo pajeadal usaq aAey 848y} 8Jaym SBSED Ul pue
{pa1In220 I J8}je Syjuow Z| Uey} ailow paliuapl sl
yoealiq e JO 8d0uUapIAe alaym saseo ul Ajgreudoidde
10B 0} 1eMJO S9|qeud Ajaiaw sieak anll 0}
uoISualXd 8y ‘saluedwod uo S}S09 JO Susp.Ing
[eUONIPPE OU ale alay} 810jaiay] "SUOIIPUOD
90Ud9I| yum aoueldwod o} bunejal asuspins pue
uonew.Jojul [eroueul yum yemiQ Ajddns oy Ainp
Aloiniels e Japun aJe sajuedwo)) Jajepn ‘uondo
SIY} UM pajeloosse S)sod Alejguow ou ale alay ]

SJemod Jusuwsaiojuy
s.Jemyo bunepdn

194



‘lesodoud

ay} Jo s1s09 9|qibibau
ay1 ybiemino ueyy aiow
01 Ajoy1] A1an pabpn[ ale
S}ijouaq uoljeAouul pue
Aynqixsyy “Aousiolye ayy
JanamoH "yoeoudde
aoueldwoo paseq ysl
e yum BuiA|[dwoo ul
9ok} Aew ssaluedwod
1By} S1S02 ainjn}
Bunosloid 1o Bunoipaid
ul Ayuieysaoun JO |9A9)
ybiy ayy Ag usAup si
siy] -suondo asay) 4o}
Sjouaq Jo S)S09 Jo
sojewnsa Alejauow
apn|oul Jou Saop
Juswissassy joedw| siy |

‘Aldwoo 0] saluedwod Ja)em o) SeAuadUul
Bunsooq Agaiay) pue Buibieyo-1ano 1oy
sJowo)snd Bunesuadwod Buipnjoul ‘@oueldwod
-uou Aoal Ajgreipawiwil 0] 8|ge aq |[IM 1eMIO
‘Mmopuim jeaocisdde |enuue ay} apisIno sanss|
aoueldwoo ssalppe 0} A)jIqixa) seoueyuy .

‘0G2°L 13 pue
00613 Usamiaq Jo BulAes BAjelSIUILIPE [BnUUE

apIm AJisnpul SAiBIISN||I UB U }NSaJ Pinod SIy}
so|nJ Buibieys yym paiidwod saiuedwod |je
J| “pabieyo-1aA0 Jou 8Je SI8WO0ISND 8INSUd 0O}
saInseaw aA1199.4409 uswajdwi pue ybiybiy
0} way) Buijgqeus sawayos Aysl aiow je
pajeble) a9 ||IM 40ZEF JO uoledo|e }lemjQ 8y L
'$90Jn0sal Auedwod Jajem/iemjQ JO uoledo|e
ajeuoipiodoud pue Jusiolys aiow e syoddng .

:aJe sjjouaq ay] 9|qibbau
JO 0J9Z 8Q 0} dA3I|9g aM YDIym ‘s}so9 ay} syblamino
Apueoyiubis syyeuaq |enualod ay) Jo anjeA ayl

's9$s9004d Ul

Ajljigenen pue sawayos sabieyo jo abues ayy usalb
Ayuenb oy ynoiip pue s|qibiBau si siyy ybnoyy
Buines aAljeAISIUILUPE |[BWS B 9ABIYOEe 0] A[Y1| 8ie
seluedwod jueldwo?) “uoieAouUUl UO 8)elq B Se
pJebal saluedwod syl pue 1emiQ Yi1oqg Jey Jalieq
Aloje|nbal e anowal 0} paubisap si 1l Jayjey
‘uoneAouUl JjLie} Se yons sjjauaqg pue ainseaw
SIY} USaMIaQ MUl [BSNED Jeajd Ou OS|e S| 819y |

"'Sowayos
sab.ieyd Jo ainjeu ay) uo Buipuadap sseooud
|[eaoidde ayj Jo Alixe|dwood pue Ajjigelea 1o aaibap
ybiy sy} 03 anp uondo pausaaid sy} 4o} SjyeUS(q
Aleyouow ubisse 0} a|qissod usaq jou sey }

-oueldwod

-uou Jo s|aAd| alniny Bunoipald ul Ayixajdwod pue
saluedwod Aq pajdope sassao0.d aAlelsiuiwpe
ul uoneLieA jueoiiubis ey 0} anp s1s09 Alelouow
ubisse 0} 9|qissod usaq jou sey SI }l JIoAMOH

'S1S09 9)euointodoid

alow 1nq Jaybiy Ajjeuibiew inoul Aew Asy)
‘@ousnbasuo9 e sy ‘yoeoidde paseg-ysil e Jopun
1emjO woly Auinios Jajealb aoey Aew seiuedwod
Jajem jueldwoo-uou ey |enualod sl aiay |

‘pajeble) Jajaq aq 1ng JUBISUOD ulewsal

0] PAWNSSE S| JUSWHWWOD 82IN0Sal dAljelISIUILPE
ay] ‘0s|y "dWwayds Jualing ay) Japun ssasoud
|[eaosdde [enuue ay) Bulojuow pue yum BuiAdwod
10 1502 8y} 0] Jusjeainba A|peoiq aq 0} pawnsse

s| uondo pauaiayald sy Joapun yoeoidde paseq

=Sl mau e yym Buif|dwod Jo S0 aAljesisiuiwpe
ay] ‘1emJO pue saiuedwod Jaiem jo Ajuolew ayy
104 ‘|eJinau aq 0} passasse S| patlajald ay} 0}
BWaYos Jualind 8y} wolj Buiob Jo 31500 8y} ‘|jetenO

sawayos
soeb.ieyo Auedwoo
Jojem Joj sseooud
jeaosdde o sebuey?d

195



‘paonpo.iul pue
padojansp SI ylomawe.y
M3U B [JuUn ylomawe.l}
Buibieyo Bunsixe ay}

0] abueyo ou ayew

[im uondo pasodoud

ay] se ‘syyeusq pue
S)S0D 81e|Ndjed 0}
jdwane jou sa0p Ul
abejs siy} 1y ‘ebueyo

1o} 8seo ay) spioddns
Juswssassy 1oedw| siy |

"S}Ijouaq J8y10 24n28s pue
S]S0D SAIIBJISIUILIPE DAEBS |[IM YOIYM paysl|ge]ss aq
[IIm sluswabue.le Buibieyd mau ‘sajnu Buibieys

0} sjuswabuelle pajielap Bunebajep pue Ajuo
so|diould Buibieyd Asy jo8j01 03 uone|sIba|
Arewnd BuiAyipow Ag ‘sjuswdojaaap mau ul
POAJOAULI ||B 4O} S]SOO SS8IXS 0} Pa| SBY YoIlym
uonejaidiaiul 0] uado ale pue Aousiedsuel yoe|
‘awloslagqwind aJe suoisinoad Buibieyd jualind ay|

‘uone)nsuod ajeledas 0] j10algns aq

[IIM pue ‘Juswissassy Joedwl| pajielap alow e aAey
[Iim sa|nJ Buibieyd |enjuana ay] "swJua) Aiejpuow
Ul pajewI}sa uaaq Jou aAeY syijduaq abe)s siyl 1y

‘sladojensp

pue sajuedwoo abelomas pue Jajem ‘1emjQ Joj
sBuiaes }s09 0} pea| |im [esodoud ay} [jelano Ing
‘uonelsiba| ay} buidojaasp yiim pajeioosse s}sod
BAIJBJISIUIWPE }JO-8UO JBYlIn} SWOS 8] ||IM 818y

‘uoney)Nsuod ajeledss
0] 19algns aq |Im pue ‘Juawissassy 10edw| pajielap
alow e oAy [|Im so|nJ Buibleyd [enjuaas 8y "anjea
Alejouow e uaAlb usaq jou aney s)sod abe)s sy 1Y

sjuswdojarep mau uiyym
a.injonJjseljul ebeiames
pue isjem oy buibiey?d

Jaded alYAN pue mainay 1emjO ‘uonenbay
olwouo23 Jo sa|didulld 8y} YIm JusisiSuod
yoeolidde Aiojenbai paseqg-ysi ‘yonol-ybi|

e 1dope 03 1emjO sajqeuq Jaded aUYAA

Jajepp pue uonenbal olwouoos Jjo sejdiound

S|g ‘MaInay 1emjO JO suoljepuswiwo9al
yym Aousisisuod sanoadwi Ajuesyiubls .

'S|Ilq paonpal
ul wnuue Jad Q43 03 dn jo sbuines s3s09 Ul
Buninsal 9,01 01 dn Aq puewap Jajem aonpal
pINO2 Ssjilue] SAIlEAOUUI JBY) 9)BWIISS 1eMIO
"S}jlIe) [B100S JO Juswdo|aAap 8y} Ul SI8W0}Shd
0} Uol||Iw 9'GZ3 JO sijauaq [enusjod asijeal
pINo9 Jalleq sy} JO |eAOWSl 8y} ‘Sainsesw
JBY10 Y)m uoiounfuod U] “uoieAouul Jiie} o}
JauJeq e si ssaooud sjenosdde jenuue sy wied
soluedwod Jsjem JO 9%GG ‘S}ilie] dAlleAOuUUl JO
JuswdojeAap 0} JaLleq Juedyiubls B SOAOWDY .

196



Policy: Water Resources

30.

Water Resources covers a whole plethora of topics and policies from abstraction licensing
(the taking of water supplies from watercourses) through to drought. In the Water White
Paper the Government committed to reform of the abstraction licensing system. This will
require further primary legislation in due course, but is not being pursued though this Bill.
The measures included in this Bill are designed to repeal redundant legislation that requires
the Environment Agency to maintain certain records of maps and reduce burdens on water
undertakers by aligning drought planning with the water resource management planning
cycle.

Measure: Maps of Agency waterworks — repeal section 195 of the Water Resources
Act 1991

31.

The Environment Agency is required to keep and maintain records in the form of maps
showing resource mains, discharge pipes and waterworks vested in the Agency and to make
these maps available for public inspection. As this is an unused record of maps, and there
are other overriding legal obligations on the Environment Agency to disclose information,
the aim is to remove this particular, redundant legal obligation as part of a programme to
reduce bureacracy and red tape. The effect will deliver a small efficiency and cost saving to
the Environment Agency.

Policy options considered

Option 0 — Do nothing: would leave the provision and obligation in place even though the records
are unsued and potentially duplicated by other general estate records. This would also prevent a
modest efficiency and cost saving from being realised.

Option 1 — Repeal this provision through legislation. This is the preferred option.
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Measure: Statutory drought and water resources planning by water undertakers:
frequency of the planning cycle

32. Water undertakers have a statutory duty to provide adequate supplies of water for
domestic purposes. A recent independent review of the water resources planning process*?
recommended that the Government should seek better alignment of the plans. Therefore,
we propose to achieve this by extending the planning cycle of drought plans to five years.

33. The ongoing policy objective is to ensure that water undertakers are able to meet their
supply duties, including during a drought. By changing the frequency of drought plans water
companies will be able to use the information from up to date water resources plans to feed
through into their drought plans, ensuring consistent data and better alignment. In addition,
we will avoid circumstances in which both plans become due at the same time, creating
a significant peak in regulatory burden for companies. By taking a power to make future
changes through secondary legislation we will be able to ensure these plans remain aligned
with other statutory plans such as the periodic review by Ofwat, into which the WRMP feeds.

Policy options considered

Option 0 — do nothing (base case): If we do nothing, companies will still prepare effective plans
but the planning cycles will remain out of alignment and will, at some point in future, fall due for
completion at the same time, creating a significant burden. To avoid the plans coinciding the
Secretary of State could use powers to Direct earlier completion of plans but this would mean
bringing forward a burden when the planning requirement itself does not need it.

Option 1 — change the frequency of drought plans to five yearly and so achieve better information
alignment and reduce the risk that plans will fall due at the same time. A power to make further
changes by secondary legislation will enable us to continue to keep the plans aligned with other
statutory processes such as Ofwat’s price review and ensure the optimal flow of information and
minimise duplication of effort by the companies. Water companies welcome this move. This is the
preferred option.

32 http://www.defra.gov.uk/publications/2011/09/30/pb13653-water-resources/
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Policy: Environmental Permitting Regulations

34. TheEnvironmental Permitting Regulations (EPRs) are acommon framework for environmental
consents, with the aim of minimising administrative burdens without affecting environmental
protection standards or policies. The EPRs came into effect in April 2008 when part of the
Environmental Protection Act 1990, the Waste Management Licensing Regulations 1994
and the system of permitting in the Pollution Prevention and Control (England and Wales)
Regulations 2000 were replaced with a new system of environmental permitting in England
and Wales. Since then it has been expanded to encompass a wide range of related, but
previously separate, Environment Agency and local authority consenting regimes, to deliver
a flexible, risk-based single regime for businesses and others.

35. The recent Penfold Review of non-planning consents®*® recommended expanding the
environmental permitting regime to cover other non-planning consents. In general this will not
change the substantive requirements of permits, but is expected to reduce the administration
necessary to deliver those requirements. The benefits are, therefore, generally expressed in
terms of savings in administrative costs.

Measure: Extending the Environmental Permitting framework to incorporate water
abstraction and impoundment licensing and fish pass approvals

36. Existing environmental permitting regimes have previously developed largely in isolation
and have, often for good reasons at the time, adopted a variety of approaches to controlling
different types of activity even where they are undertaken on the same site. This has led to
a system of regulatory control with elements of duplication, which is complex for industry,
regulators and others and may act as a barrier to entry for new businesses. Government
intervention is necessary to add water abstraction and impoundment licensing and fish pass
approvals into the Environmental Permitting framework to reduce the administrative costs of
environmental regulation while continuing to achieve the intended outcomes.

37. Adding Water Abstraction and Impoundment and Fish Pass Approvals will reduce the current
administrative costs to businesses and facilitate more cost-effective implementation of new
directives.

Policy options considered

Option 0 —do nothing: This models the status quo, where the Water Abstraction and Impoundment
and Fish Pass Approvals regimes remain outside the Environmental Permitting framework.

Option 1 —is for the regimes to be incorporated within the Environmental Permitting framework.
This is expected to cut unnecessary red tape, to continue to protect the environment and human
health, and to increase clarity and certainty for all stakeholders on how the system protects the
environment. This is the preferred option.

Option 2 —is for non-legislative changes to be made to the regimes. This option aims to replicate
some of the benefits associated with environmental permitting by providing clearer guidance to
applicants, but without any associated legislative change.

33 http://www.bis.gov.uk/penfold
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Measure: Flood Defence Consents

38.

39.

Current legislation requires consent by regulators for certain works on or near watercourses
which may affect flood risk. These consenting requirements can add to the administrative
burdens of public, business and developers’ projects. There is also some duplication with
other planning and non-planning permit regimes. The numbers and extend of these regimes
can be complex for both industry and regulators, and may act as a barrier to new business
developments and start-ups.

The policy objective is to make applications for flood defence consents easier, by removing
duplication with other Environment Agency consenting schemes (and potentially those by
other regulators), removing complexity from the application process, ultimately in order to
remove barriers and costs to business whilst ensuring that flood risk management is not
affected.

Policy options considered
Option 0 — do nothing (base line)

Option 1 — Invest to streamline flood defence consenting regime as far as existing legislation will
permit.

Option 2 — Integrate the flood defence consenting regime into the Environmental permit. This is
the preferred option.

Option 3 — Align the flood defence consenting regime with environmental permitting schemes of
other arms length bodies.
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Other Specific Impact Tests

40.

An impact assessment also involves the consideration of certain other specific impacts.
These include: Net Costs to Business, Equality & Human Rights, Justice Systems, Rural
Proofing and Sustainable Development. While some of these impacts were considered not
to be material at individual measure level (and so are not reported in all individual Impact
Assessments), this summary presents the overall picture for the draft Water Bill.

Net costs to business (including One In One Out)

41.

42.

43.

44.

As part of the Impact Assessment process the individual Impact Assessments have applied
“One In One Out” methodology to identify any new net costs to business from the draft Water
Bill's policies and measures. All but one of the measures are within the scope of One In One
Out and their assessments show that they are either considered as an “Out” or as a “Zero
Net Cost” to business. This is due in part to the majority of the measures being deregulatory
as they aim to introduce market reform into the water industry.

For the whole draft Water Bill, where monetary benefits and costs have been provided, the
totals estimated over a 30-year period for all measures are:

» Total Net Present Value: £2,160 m
» Business Net Present Value: £2,079 m
* Net cost to business per year: -£108.951 m

(Where Net Present Value = Total Present Value Benefit — Total Present Value Cost)

A breakdown of these summary figures by measure is provided in Table Four; the vast
majority of net benefit is derived from the market reform measures. Note that other measures
were assessed over a 10-year period in their individual Impact Assessments; these figures
have been rebased to allow consistent aggregation with the market reform estimates (see
Table Four for both the original and rebased figures).

It should also be noted that the aggregate net present value of the draft Water Bill measures
as a whole may be underestimated to the extent that certain other benefits have not been
able to be expressed in money terms (see Tables One-Three above). Nevertheless, despite
this, the summary aggregate figures do indicate a sound economic case for the draft Water
Bill, at least over the longer term.

Equality and Human Rights Impact

45.

The impacts of all the policies and their measures in the draft Water Bill are not expected to
have any impact on any of the responsibilities under the Equality Act 2010 (age, disability,
gender reassignment, marriage and civil partnership, pregnancy and maternity, race, religion
or belief, sex, sexual orientation). There is also not expected to be any impact on rights
under the Human Rights Act 1998 (European Convention on Human Rights). However the
impact on human rights has been considered under the Retail and Upstream Competition
Impact Assessments with regards to property. We do not consider that there is an
adverse impact.
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Justice System Impact

46. There are two measures within the draft Water Bill that have a potential impact on the Justice
System. Under WSL Reform two new offences have been created of illegal access to sewer
systems which will protect the integrity of the licensing regime and prevent unlicensed
and unregulated activity. The impact on the courts system is expected to be negligible. No
prosecutions have been made in England or Wales for the equivalent offence for water
supply and no prosecutions in Scotland for either water supply or sewerage.

47. Under the provisions to extend the Environmental Permitting Regulations existing offences
will be repealed and re-enacted — though we do not expect the extent of these offences to
change.

Rural Proofing Impact
48. The measures in the draft Water Bill are not expected to have a disproportionate impact on
rural areas. Effects may vary across individual rural areas.

Sustainable Development Impact

49. The measures in the draft Water Bill are expected to lead to more efficient use of water
resources, innovative methods of sewerage treatment, reduced costs to business and
benefits to the economy, and better customer service in the water and sewerage industry.
We expect the Bill therefore to have a positive impact on sustainable development.
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GLOSSARY OF TERMS

Bulk supply — The transfer of water from the area of one undertaker to that of another (for
example a neighbouring undertaker or an inset appointee).

Cost principle — The basis for setting wholesale charges under the existing Water Supply
Licensing regime.

Fish passes — fish passes are built alongside structures which would otherwise prevent fish
migration up and downstream.

Incumbent — For the purposes of this document an “incumbent” is a water and/or sewerage
undertaker that holds the de facto monopoly to provide services to premises in its area of
appointment. It does not include inset appointees even though these too become the undertaker
for the area to which they are appointed.

Inset appointees — Otherwise known as new appointments and variations regime. The term
“‘inset” is commonly used to describe a situation where a company becomes the undertaker for an
area within the area of an existing undertaker. This usually happens where the area is unserved
(such as new developments) or is occupied only by large users: see section 7 of WIA.

Licensee — Holder of a water supply licence or sewerage licence.

Market codes — Used in regulated markets to set down access rules and the rights, duties and
responsibilities of the market participants.

Network infrastructure — Under the Bill, network infrastructure is infrastructure belonging to
a licensee which connects to the system of an undertaker for the purposes of bypassing that
system before reconnecting to it. It might for example be used to remove water from a system,
treat it, and return it to a later point in the system. The term may be used in relation to water
supply or sewerage.

New entrant — a licensee or inset appointee or an applicant to be a licensee or inset appointee.

Retail — Or Downstream services; provides some or all customer facing services (e.g. billing,
meter reading and call centre services, etc).

Retail infrastructure — Under the Bill, retail infrastructure is infrastructure belonging to a licensee
which connects to the system of an undertaker for the purpose of supplying water, or sewerage
services, to premises.

Sewerage licence — Under the new sewerage licensing regime this will be a licence enabling
access to an undertaker’s sewerage system for the purpose of various authorisations.

Undertaker — In the context of the water supply market an undertaker is a company who has
undertaken to supply water or sewerage services. (See “Incumbent”).

Water Resources Management Plans — Plans that water companies are obliged to produce
every five years that set out how they aim to maintain water supplies over the next twenty five
years.

Water Supply Licence — Under the new water supply licensing regime this will be a licence
enabling access to an undertaker’s water supply system for the purpose of various authorisations.
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ABBREVIATIONS AND ACRONYMS

CC — Competition Commission

CCWater — The Consumer Council for Water
DWI — Drinking Water Inspectorate

EPRs — Environmental Permitting Regulations
ERR - Enterprise and Regulatory Reform

GSS - Guaranteed Service Standards

NAV — New Appointments and Variations

NRA — National Rivers Authority

Ofwat — The Water Services Regulation Authority
OFT - Office of Fair Trading

PPC — Pollution, Prevention and Control

RAG — Red Amber Green

RPC — Regulatory Policy Committee

SuDS - Sustainable Drainage Systems

WIA — Water Industry Act 1991

WICS — Water Industry Commission for Scotland
WSL — Water Supply Licensing regime

WRMP — Water Resources Management Plan

WSRA — The Water Services Regulation Authority (Ofwat)
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