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Foreword

Last year, I published an engagement exercise which sought views on
a series of proposals for reform of Judicial Review. The need for reform
was driven by concern about the growth in the use of Judicial Review
and the delays these proceedings create, in some cases frustrating
plans for growth.
There was a body of support for my proposals, mainly among
businesses and public authorities. But most of the responses we
received were opposed to reform. There was criticism of the
consultation procedure and the lack of evidence, and some saw the proposals as a
serious attack on the rule of law.
I do not accept these criticisms. My reforms target the weak, frivolous and unmeritorious
cases, which congest the courts and cause delays. I want to discourage those who seek to
use Judicial Review for PR purposes, or as a tactical device to cause delay. But nothing in
these reforms will prevent those who have arguable claims from having their cases heard.
I have considered the responses carefully, and I remain convinced that reform is necessary.
I therefore intend to take forward most of the reforms in the engagement exercise:
 time limits in planning and procurement cases will be shortened so that these cases
can be dealt with more quickly, providing greater certainty;
 we will charge fees which better reflect how much Judicial Reviews cost and give
claimants a greater financial interest in the outcome of their case; and
 certain rights to renew a refused application for permission will be removed in clearly
hopeless cases.
These are straightforward procedural reforms, which will be introduced as soon as
possible. We are continuing to review the case for further reform, in particular to
streamline the process for planning and infrastructure projects, which we are aiming to
develop by the summer.

Chris Grayling, Lord Chancellor
and Secretary of State for Justice
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Summary

1.

In December 2012, the Government published proposals for the reform of Judicial
Review. In developing these proposals, we set out one clear objective: to reduce the
burdens placed on public authorities while maintaining access to justice and the rule
of law.

2.

The intention was to target weak, frivolous and unmeritorious cases, so that they
were filtered out quickly and at an early stage, while ensuring that arguable claims
could proceed to a conclusion without delay.

The case for reform
3.

The case for reform was built on the significant growth in the use of Judicial Review,
which had more than doubled in a decade from around 4,500 in 2001 to over 11,000
in 2011. A large proportion of these claims were, however, weak and were refused
permission. Only around one in six of all applications lodged in 2011 and considered
by the court were granted permission to proceed. 1

4.

While this indicates that the requirement to secure permission to bring Judicial
Review operates effectively in filtering weak cases, the Government is concerned at
the length of time it takes: on average 80 days to reach a decision on the papers for
cases lodged in 2011.

5.

We are also concerned that, despite the refusal of permission, there is scope for the
matter to be further delayed. When permission is refused on the papers, the claimant is
entitled to have the application reconsidered at a hearing (known as an “oral renewal”).
For cases lodged in 2011, there were around 2,300 oral renewals of an application for
permission. Of these, some 800 were withdrawn and only around 300 resulted in a
grant of permission. This additional stage took around a further 110 days on average.

The impact of delay
6.

Delays caused by the time it takes to conclude a Judicial Review do not just slow down
the decision making process, adding to costs: they can also create uncertainty in the
decisions of public bodies, which can be a particular concern for planning and
infrastructure cases, and for other cases which seek to stimulate growth. For example,
the engagement exercise has confirmed that infrastructure developments are routinely
put on hold during the period of potential legal challenge. Certainty in decision making
is also a critical factor in whether to invest in projects. Any uncertainty may discourage
investment, placing the financial viability of projects at risk.

7.

The target of our proposals for reform was therefore primarily the large numbers of
weak, frivolous or unmeritorious claims which have burdened the courts in recent
years. Our proposals had three aims: to discourage claimants from bringing these
cases in the first place; to ensure that if they were brought, they did so quickly; and to
filter out weak or hopeless cases at an early stage in proceedings. In this way, the

1

4

See Judicial Review Statistics 2007 – 2011, Ministry of Justice Ad Hoc Bulletin, April 2013.
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resources of the court could be focussed on genuinely arguable claims, which could
proceed quickly and efficiently to a conclusion.

The way forward
8.

There were over 250 responses to the engagement exercise, the majority of which
were opposed to the Government’s proposals. There was, however, a body of
support for reforms, principally among businesses and public authorities.

9.

There was a general concern that the data did not support the case for reform. Some
argued that the engagement exercise had not taken into account the research
undertaken on behalf of the Public Law Project, 2 which indicated that most of the
cases which are withdrawn are settled on terms favourable to the claimant.

10. The Government believes that this research does not undermine the case for reform.
It remains clear that too many claims which fall to the courts for determination (as
opposed to those that settle and are withdrawn before the permission stage) are not
arguable and accordingly fail at the permission stage.
11. We have carefully considered all the responses to the exercise, and we have
concluded that reform is necessary to tackle the problems identified. We have
however been persuaded not to pursue two of the original proposals: clarifying the
rules on time limits in cases where there are continuing grounds, and removing the
right to an oral renewal where there has been a prior judicial hearing on substantially
the same matter.
12. A summary of the reforms we intend to take forward, and those we have decided not
to pursue, is set out below. An analysis of the responses we received, the arguments
raised and the Government’s detailed response to them are set out in the Annex to
this document.

2

The Dynamics of Judicial Review Litigation: The resolution of public law challenges before final hearing,
Bondy and Sunkin, Public Law Project, 2009.
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Summary of reforms
Time limits
13. We will shorten the time limit for bringing a Judicial Review from three months of the
grounds giving rise to the claim to six weeks in planning cases and thirty days in
procurement cases.
14. We accept that this will not provide sufficient time to fulfil the requirements of the PreAction Protocol. We will also invite the Master of the Rolls to revise the Pre-Action
Protocol to disapply it in these cases.
15. We have decided not to seek to clarify when the time limit starts to run in Judicial
Review cases where the grounds giving rise to the claim are the result of an ongoing
breach, relate to a delay in making a decision or taking action, or relate to a case
where there have been multiple points at which decisions have been made.
Applying for permission
16. The Government intends to remove the right to a reconsideration at a hearing of the
application for permission to bring Judicial Review (an oral renewal) in any case
where the application is certified as totally without merit by the Judge considering the
application on the papers.
17. The Government has, however, decided not to take forward the proposal to remove
the right to an oral renewal in cases where permission is refused and substantially
the same matter has been considered at a prior judicial hearing.
Fees
18. We have decided to introduce a fee for an oral renewal hearing. The fee will be set at
the same level as the fee to fix a substantive hearing for a Judicial Review, which is
currently £215. The fee for a full hearing will be waived if permission is granted at the
oral renewal hearing, so that an applicant with a properly arguable case will not pay
two fees.
19. The Government consulted separately on raising fees for Judicial Review cases. 3
The level of the fee for the oral renewal is therefore subject to the outcome of that
consultation exercise. The Government intends to publish the response to that
consultation shortly.

Impact of reforms
20. We have published a revised Impact Assessment, setting out the estimated impact of
the reforms we will be introducing, alongside this Government response. Immigration
and asylum claims make up the large majority of Judicial Reviews (over 75% of
applications lodged in 2011) and the measures are expected to have the greatest
impact on these types of claim. These reforms complement measures currently
before Parliament in the Crime and Courts Bill which allow for the transfer of

3

6

Fees in the High Court and Court of Appeal Civil Division, CP15/2011, Ministry of Justice, November 2011.
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immigration and asylum Judicial Reviews to the Upper Tribunal, and the intention is
to replicate these reforms within the relevant Tribunal Procedure Rules as necessary.
21. The combined impact of the reforms in this Government response should be to
reduce the pressure on the Administrative Court, discourage people from bringing
weak claims, and ensure that if they do, they are filtered out at an early stage in
proceedings. The measures are also expected to have a beneficial impact on other
types of Judicial Review. In particular, they should help to ensure that any challenges
to planning and infrastructure cases are brought more swiftly, and that wider delays
to these types of development during the period when legal challenges can be
brought are minimised.

Next Steps
22. The Government intends to invite the Civil Procedure Rules Committee to consider
the necessary changes to the Civil Procedure Rules to give effect to the reforms to
time limits and the procedure for applying for permission.
23. We will bring forward secondary legislation for the fee for an oral renewal in due
course.

Scope for further reform
24. The Government continues to believe that there may be scope to further streamline
the process of Judicial Review, particularly for crucial infrastructure and housing
projects. We are working to develop any further measures for reform by summer
2013.

7
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Annex: Analysis of responses to the engagement exercise

Introduction
1.

This section sets out the detailed analysis of the responses to the proposals for
reform set out in the Government’s engagement exercise: Judicial Review: proposals
for reform.

2.

The engagement exercise closed on 24 January 2013, and we received 252
responses. Responses were received from professional lawyers, representative
bodies, businesses, public authorities and interested individuals. A full list of
respondents and a summary of responses to each question is set out in sections 5
and 6 below.

Consultation period
3.

In addition to the questions we asked in the engagement exercise, many respondents
raised some general issues and criticisms. A number of respondents were concerned
about the speed with which the engagement exercise was produced, and the
shortened six week period allowed for responses. They argued that because the
consultation period ran over the Christmas holiday, it only allowed only four to five
weeks for a response to be prepared and submitted. They said that Judicial Review
was of great constitutional importance, and insufficient time had been allowed for
proper consideration and meaningful response.

4.

Some respondents from the voluntary sector also argued that the short consultation
period was in breach of the Compact. 4

5.

The Government accepts that many respondents would have preferred a longer
period in which to consider and respond to the proposals for reform. However, in July
last year we signalled that we intended to take a more targeted approach to
consultation, proportionate to the anticipated impacts. 5

6.

The exercise on Judicial Review was a short engagement exercise, which set out a
small number of simple, straightforward procedural reforms to make the Judicial
Review process operate more effectively. For this reason, we believe that the six
week engagement period provided sufficient time to consider the proposals and
provide a meaningful response.

Evidence and data
7.

4
5

8

Many respondents to the engagement exercise also pointed to the limited data
available on the progress of Judicial Review cases through the Administrative Court,
and criticised the reliance on general, unparticularised, concerns to support the case
for reform. In the absence of detailed evidence, they argued that the Government had
not substantiated the case for reform, nor justified the specific reforms put forward.

See: http://www.compactvoice.org.uk/sites/default/files/the_compact.pdf
See: https://www.gov.uk/government/publications/consultation-principles-guidance

Reform of Judicial Review: the Government response

8.

Some respondents pointed to research undertaken by Professor Maurice Sunkin and
Varda Bondy for the Public Law Project 6 which provided further evidence on the
progress of cases. This research suggested that, for the types of case considered,
the large majority of cases which are withdrawn after proceedings are issued are
settled on terms favourable to the claimant. These respondents suggested that, when
this evidence is taken into account, there is a closer balance between claimants or
defendants being successful in Judicial Reviews than the engagement exercise might
have suggested.

9.

We believe that this research does not undermine the broad case for these specific
reforms. In particular, Administrative Court data 7 support the view that too many
claims are not arguable and therefore fail at the permission stage. While this
indicates that the permission test is an effective filter of weak cases, this filtering
process takes a considerable amount of time. For all Judicial Review cases lodged in
2011, it took around 80 days on average for a permission decision on an initial paper
application to be made. It took around a further 110 days on average if the initial
permission decision is subject to an oral renewal, potentially leading to delays and
the incurring of unnecessary costs.

10. Taking all available evidence and data into account, we believe that there is a
sufficiently strong rationale to support the implementation of the reforms set out in
this Government response.

6
7

See footnote 2 above.
See foot note 1 above.

9

Reform of Judicial Review: the Government response

1. Time limits for bringing a claim
Introduction
11. The engagement exercise made two proposals relating to time limits. The first
proposed shortening the time limit for bringing Judicial Review proceedings in two
categories of proceeding: in planning cases and in procurement cases. The second
proposal sought views on how to clarify the rules applying to the time limit where the
grounds for bringing Judicial Reviews continued over a period of time.

Time limits in planning and procurement cases
12. The current rules in Judicial Review require proceedings to be issued promptly and in
any event within three months of the grounds giving rise to the claim. The
Government proposed shortening the time limits:
 to six weeks in planning cases; and
 to 30 days in procurement cases.
13. In both cases, the policy intention was to bring the time limits for bringing Judicial
Review proceedings into line with the time limits applying to challenges in these
cases.

The time limit
14. Question 1: Do you agree that it is appropriate to shorten the time limit for
procurement and planning cases to bring them into line with the time limits for
an appeal against the same decision?
15. There were 198 responses to the proposal in planning cases. 44 respondents (22%)
agreed with the proposal, 133 disagreed (67%) and 21 (11%) responded neither
agreeing nor disagreeing. There were 176 responses on the proposal to shorten the
time limit in procurement cases. 31 agreed (18%), 128 disagreed (73%), and 17
(10%) neither agreed nor disagreed.
16. Support was stronger among respondents from businesses and public authorities for
the planning proposals. 62% of business respondents and 40% of public authority
respondents were in favour of the proposals on planning Judicial Reviews.
17. These groups argued that:
 the difference between the time limits in Judicial Review proceedings and
challenges to decisions of the Secretary of State created a period of greater
uncertainty which was unwelcome. They pointed out that in planning cases,
developments were effectively put on hold during the period of potential legal
challenge.
 the decision in the Uniplex case 8 had called into question the relevance of the
requirement to bring proceedings “promptly”, at least in cases with a European
dimension which meant that cases would be likely to be issued towards the end of
the three month period;

8

Uniplex (UK) Ltd v NHS Business Service Authority [2010] 2 CMLR 47.
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 at the very least, the Uniplex case had created a two-tier system with different time
limits for cases with, and without, a European dimension, which was unhelpful;
and
 most, if not all, third parties taking part in Judicial Review of planning decisions
were involved in the application process. They would not therefore be prejudiced
by a shorter time limit for bringing Judicial Review.
18. Members of the legal profession, those responding from representative bodies, and
members of the public were strongly opposed to the proposals. The main points
raised by those who were opposed to the proposal were that:
 the rules required claims to be brought promptly: claimants could not rely on the
three-month time limit if the claim could and should have been brought earlier;
 time limits in Judicial Review proceedings were already tighter than in other types
of litigation. Generally proceedings needed to be issued within six years of the
grounds giving rise to proceedings (three years in the case of personal injury
claims);
 in practice, the shorter time limits would only apply to a relatively small number of
Judicial Reviews each year. The timeframe for these types of developments was
measured in years, and the overall impact on delay would be limited;
 the comparison with challenges to the Secretary of State’s decisions was
misconceived. Challenges could only be brought by aggrieved persons. Those
bringing Judicial Review proceedings may not have been formal parties to earlier
proceedings, and three months was therefore justified to allow them to take legal
advice;
 the three-month period had been carefully calculated to strike the right balance
between the need for certainty in public affairs and providing potential claimants
with sufficient time to prepare their case; and
 there was a concern that reducing time limits may reduce access to justice for
people and groups in disadvantaged or vulnerable situations, for example,
disabled people, including those with mental health disabilities. There was also a
concern that changes to time limits in planning cases may have a particular impact
on Gypsy and Traveller communities.
19. They also made the following points:
 it was not clear precisely what was meant by “planning” and “procurement” cases,
and the Government would need to be clear to which proceedings the time limits
would apply;
 the Government was consulting separately on proposals to remove the
requirement for Planning Authorities to give detailed reasons for the grant of
planning consent; and
 it was also not clear whether it was intended for the requirement to issue claims
promptly would remain.

11
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The Pre-Action Protocol
20. Question 2: Does this provide sufficient time for the parties to fulfil the
requirements of the Pre-Action Protocol? If not, how should these
arrangements be adapted to cater for these types of case?
21. There were 166 responses to this question. The majority (115 respondents) argued
that the shortened time limit did not allow sufficient time, particularly for procurement
cases.
22. The main points raised in response to this question were that it was likely to lead to
parties issuing litigation on a protective or precautionary basis. It was therefore likely
to be counter-productive, leading to the issue of more claims for Judicial Review
where the avenues for alternatives, such as mediation or a settlement, had not been
fully explored.
23. However, those in favour of shorter time limits argued that the scope for mediation or
negotiation in these types of case was limited. In many of these cases, the Protocol
was used to hone the points in issue between the parties and in some was used as a
tactical means of delay.

Extensions of time
24. Question 3: Do you agree that the Courts’ powers to allow an extension of time
to bring a claim would be sufficient to ensure that access to justice was
protected?
25. There were 175 responses to this question. 44 (25%) respondents agreed that the
Court’s powers were sufficient to ensure access to justice. However, 106 (61%) argued
that they were not sufficient, and 25 (14%) responded neither agreeing nor
disagreeing.
26. Respondents on both sides argued that it was a pre-requisite that the courts should
have powers to extend the time limit in appropriate cases. Those who disagreed with
the proposal to reduce time limits argued that the courts were only prepared to
exercise these powers in rare circumstances. There was a risk that the shorter time
limits might lead to satellite litigation to determine the circumstances in which late
claims might be allowed.
27. Those in favour of shorter time limits argued that the need for certainty in public
affairs meant that such powers should only be used sparingly.

Other types of Judicial Review
28. Question 4: Are there any other types of case in which a shorter time limit
might be appropriate? If so please give details.
29. There were 159 responses to this question. Most did not identify other categories of
case in which a shorter time limit would be appropriate. Some respondents responded
that, if a shorter time limit was being considered for wider categories of case, it would
not be appropriate to apply it to specified types of proceedings. The main category to
which a shorter limit should not be applied was immigration and asylum cases.

12
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Time limits: the Government response
30. The Government has carefully considered all the responses to the engagement
exercise.
31. Some of the responses confirmed the actual and perceived impact that Judicial
Review has on these types of case. We understand that the contractual
arrangements for large scale developments now routinely contain clauses that defer
completion of the contract until the window within which a Judicial Review can be
brought has expired. This demonstrates that the potential impact that the threat of
Judicial Review has on all developments, not just those which are the subject of a
legal challenge.
32. We acknowledge the concerns that the proposal, and in particular the proposal to
shorten the time limit in planning cases, has the potential to affect those with
disabilities, those with mental health issues and learning difficulties, as well as Gypsy
and Traveller communities. However, we believe that this is justified because the
decisions in planning cases follow planning processes in which interested third
parties can participate. Similarly, contract awards will have followed a formal
tendering process. In exceptional cases, and where the courts determine it is in the
interests of justice, an extension to the time limit may be granted. For these reasons,
we do not believe that third parties will be prejudiced by the shorter time limits for
bringing proceedings.
33. On balance, the Government has concluded that shorter time limits in these cases
are justified by the need to reduce delays and to provide greater certainty in public
decision-making on planning and procurement matters.

Definition
34. We intend the six week time limit for bringing a Judicial Review to apply to all Judicial
Review proceedings relating to decision whether or not to grant planning permission
made under the various planning acts. 9 This is consistent with the rationale for
aligning the time limit for bringing a Judicial Review with the limits applying to
statutory challenges to the grant of planning permission. It is not intended to capture
planning policy decisions, such as the development of national and local policy
including development plans, under the six week time limit.
35. It will therefore apply to Judicial Reviews challenging any decision relating to the
grant or refusal of planning permission and will include any procedural decision taken
by the Secretary of State or a local planning authority in reaching a decision under
the Planning Acts. It would, for example, apply to:
 decisions of the Secretary of State on whether or not to “call in” an application for
planning permission; and
 challenges to decisions taken by either the Secretary of State or a Local Planning
Authority relating to the requirements of the Town and Country Planning
(Environmental Impact Assessment) Regulations 2011 (SI 2011/1824).

9

As defined in section 336 of the Town and Country Planning Act 1990. These are the Town and Country
Planning Act 1990, the Planning (Listed Buildings and Conservation Areas) Act 1990, the Planning
(Hazardous Substances) Act 1990 and the Planning (Consequential Provisions) Act 1990 as amended.
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36. Challenges to development consent orders for National Infrastructure Projects
(defined in the Planning Act 2008 and as amended by the Localism Act 2011) are
already subject to a six week time limit.
37. The new time limits are not intended to apply to challenges to policy statements
made in relation to planning matters: for example, National Policy Statements made
by the Secretary of State or the development of Local Plans. Judicial Reviews of
these decisions will continue to be subject to the requirement that they should be
brought promptly, and in any event within three months.
38. In procurement cases, the new 30 day time limit will apply to Judicial Reviews of all
contracts subject to the Public Contracts Regulations 2006, consistent with the
rationale for reform.

Conclusion
39. We have decided to reduce the current time limits so that:
 Judicial Reviews relating to a decision made by the Secretary of State or local
planning authority under the planning acts 10 should be brought within six weeks of
the grounds giving rise to proceedings; and
 Judicial Reviews of procurement cases, as defined in the Public Contracts
Regulations 2006, should be brought with 30 days of the grounds giving rise to the
claim.
40. We accept that, given the shorter time limits, the requirement for parties to bring
proceedings promptly is unnecessary. We will invite the Civil Procedure Rules
Committee to amend the Civil Procedure Rules to make these changes in respect of
planning and procurement cases.
41. The Government also agrees that the shorter time limits mean that there is unlikely to
be sufficient time to fulfil the Pre-Action Protocol. We will also invite the Master of the
Rolls to revise the Pre-Action Protocol to disapply it in respect of these cases.

Time limits where there are continuing grounds
42. The Government proposed a clarification to the rules relating to the time limit in cases
where the grounds giving rise to a Judicial Review claim were ongoing. The policy
intention was to make sure that the current rules were applied sufficiently robustly and
consistently, ensuring that challenges to decisions could not be brought long after the
decision was taken, and providing certainty about the validity of those decisions.
43. Question 5: We would welcome views on the current wording of Part 54.5 of the
Civil Procedure Rules and suggestions to make it clear that any challenge to a
continuing breach or multiple decisions should be brought within three months
of the first instance of the grounds and not from the end or the latest incidence
of the grounds.
44. There were 176 responses to Question 5.

10

See footnote 9 above.
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45. Some respondents misunderstood the Government’s proposal, believing that we
intended to introduce a change to the law. That was not the intention: the
Government’s proposal sought only to clarify the existing law, so that it was applied
strictly and consistently.
46. Many respondents argued that a clarification to the rules was unnecessary. There
was little evidence that the courts had any difficulty in applying the rule, which was
sufficiently robust to allow the courts to prevent any abuse of the process, while
allowing legitimate claims to proceed.
47. Senior members of the Judiciary argued that this was a complex area involving
substantive law as well as procedural considerations. It was, they suggested, an area
ill-suited to development through changes to procedural rules.
48. Respondents also argued that any attempt to clarify the rules may be problematic in
two types of case.
49. The first was cases in which there was a delay in the public body acting, or taking a
decision. Many respondents argued that this could lead to the perverse outcome that
public authorities could benefit from their continued failure if a decision could not be
challenged once the three month limit had passed. They pointed out that in some
cases it was not clear at which point a failure to act, or to take a decision, became
unlawful and therefore at what point the time limit started to run.
50. The second was in cases where the grounds alleged discrimination, or a breach of
human rights. Respondents argued that discrimination law requires cases to be
brought within three months of the latest incidence of alleged discrimination; and under
Human Rights law cases can be brought at any time while the alleged breach is
ongoing. They argued that the inconsistency could lead to confusion about the point at
which the time limit started to run, and could lead to cases being issued prematurely.
51. For these reasons, respondents argued that any proposal to clarify the wording risked
causing greater confusion.
52. Question 6: Are there any risks in taking forward the proposal? For example,
might it encourage claims to be brought earlier where they might otherwise be
resolved without reference to the Court?
53. 178 respondents replied to this question. Most identified the risk of an increase in
claims being issued prematurely so that claimants would be able to protect their
position.
54. There was also a concern that it could lead to an increase in satellite litigation about
whether a claim was late and whether it should be allowed to proceed. This could
lead to greater uncertainty about the decisions and actions of public authorities,
contrary to the purpose of the reforms.

Time limits in cases where the grounds are ongoing: the Government
response
55. The Government received very strong representations that the current rules operated
well in a complex area of law. It was argued that this was an area ill-suited to reform
through rule changes, and that any attempt to clarify the wording of the rule carried a
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significant risk that claimants might be encouraged to issue claims prematurely, on a
protective or precautionary basis (which may otherwise have been resolved without
needing to involve the court). This would defeat the purpose of the reform.
56. We also accept that there is a significant risk that it could lead to further satellite
litigation, particularly in claims alleging delay, or those alleging discrimination or
breaches of the Human Right Act, about whether the time limit had expired, and
whether an extension should be granted.
57. The Government has concluded that the potential risks outweigh any benefit that may be
gained in seeking clarification, and we have decided not to take forward this proposal.

16
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2. Applying for permission
Introduction
58. The Government sought views on two proposals to remove the right to an “oral
renewal”: that is a hearing to reconsider an application to bring Judicial Review for
which permission has been refused on the papers. The first proposal was for the
removal of the right to an oral renewal where there has already been a prior judicial
hearing on substantially the same matter. The second proposal was for the removal
of the right to an oral renewal where the decision on the papers was that the
application was totally without merit. The engagement exercise also sought views on
whether the two proposals could be combined.

Proposal 1: Prior judicial hearing on substantially the same matter
59. The policy intention behind this proposal was to prevent claimants using the Judicial
Review process to try to reargue matters that had already been litigated before an
independent court or tribunal.
60. The engagement exercise did not seek respondents’ views on the proposal: questions
focussed on the practical points for implementation. Nevertheless, the large majority of
respondents made clear their disagreement with the principle of the proposal. The main
points raised included:
 in effect, the proposal sought to extend the approach suggested by the Supreme
Court in the decision in Cart 11 to a wider category of cases. However, the decision
in Cart was made in reference to a particular set of facts and circumstances which
did not readily lend themselves to wider application;
 oral argument was central to our system of adversarial justice which could make a
difference to the result;
 the success rate for oral hearings was higher than on the initial paper applications.
Based on the statistics from the Administrative Court, around 22% of cases lodged
in 2011 where a decision on permission was taken (i.e. excluding withdrawn
cases) were successful at an oral renewal compared to around 14% at the initial
permission stage;
 some also pointed to research by the Public Law Project which demonstrated wide
variation in the refusal rates between different judges;
 it was felt that removing the right to an oral renewal would have an adverse impact
on unrepresented claimants who were often better able to express their arguments
at a hearing than on written submissions; and
 the principle was also questioned. The fact that there had been a hearing before a
court, tribunal or ‘body exercising the judicial power of the State’ would not be an
automatic guarantee that the matter had been properly considered (for example, a
self-represented litigant before a lay magistrate).

11

R (Cart) v The Upper Tribunal [2011] UKSC 28.
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61. There were also a number of practical objections to the proposal:
 it was not clear what was meant by a “prior judicial hearing”, or “substantially the
same matter” and it would be difficult to define these concepts in a fair and objective
way. Many respondents argued that these difficulties were likely to lead to substantial
satellite litigation, creating further delays and creating greater uncertainty; and
 many feared that it would lead to an increase in the workload of the Court of Appeal.
62. The engagement exercise asked three questions seeking views on the practicability
of the proposal.
63. Question 7: Do you agree with the proposal to use the existing definition of a
court as the basis for determining whether there has been a prior judicial
hearing”? Are there any other factors that the definition of a “prior judicial
hearing” should take into account?
64. There were 179 responses to this question. 39 respondents (22%) agreed with the
proposed definition, 102 disagreed (57%) and 38 (21%) neither agreed nor
disagreed.
65. Some respondents, whether they agreed or disagreed with the proposal,
acknowledged that the purpose of the reform was valid: claimants should not be
allowed to continue to argue bad points. Those who disagreed with the proposal
tended to argue that the courts already had sufficient powers to deal with abuses of
process. Some argued that the proposed definition was too wide, and offered
examples of the types of proceeding that should not be included in the definition, for
example, proceedings before the First-tier tribunal, proceedings in the magistrates’
courts and those before the Arbitration Court.
66. Question 8: Do you agree that the question of whether the issue raised in the
Judicial Review is substantially the same matter as in a prior judicial hearing
should be determined by the Judge considering the application for permission,
taking into account all the circumstances of the case?
67. There were 152 responses to this question. 62 agreed (41%), 74 disagreed (49%)
and 16 (11%) neither agreed nor disagreed.
68. Most respondents who agreed argued that, if this proposal were implemented, the
decision could only properly be taken by the Judge.
69. Those who disagreed tended to do so because they disagreed with the proposal in
principle:
 they raised concerns about the difficulty in defining a prior judicial hearing. They
also pointed to the risk of satellite litigation;
 they stressed the importance of oral arguments which could make a difference to the
result of the application in the adversarial process; and
 they pointed to the research undertaken by Bondy and Sunkin, 12 which suggested
that the Government was over-estimating the failure rate for applications for
12

See footnote 2 above.
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permission. This also suggested that the success rate at an oral hearing was
almost twice the rate for decisions made on the papers.
70. Question 9: Do you agree it should be for the defendant to make the case that
there is no right to an oral renewal in the Acknowledgement of Service? Can you
see any difficulties with this approach?
71. There were 155 responses to this question. 53 agreed (34%), 86 disagreed (55%)
and 16 (10%) neither agreed nor disagreed.
72. Most respondents recognised that only the defendant would be in a position to argue
that the claim had been subject to a prior judicial hearing. Many of those who
disagreed did so because they disagreed with the proposal in principle. However,
some argued that the matter should not be decided purely on the basis of the
arguments set out in the claim and defence, but that the claimant should have a right
to reply. Some respondents argued that this would add to the length and cost of
proceedings, which would defeat the purpose of the permission stage.

Proposal 1: the Government response
73. The Government continues to believe that the principle underpinning this proposal is
sound. In particular, we do not believe that claimants should have the opportunity to
re-argue points which have already been fully litigated. Nevertheless, we accept that
there are real practical difficulties in implementing this proposal in a workable way.
We acknowledge the difficulties in defining clearly what is meant by a “prior judicial
hearing” and “substantially the same matter”, and we accept that there are real risks
that these difficulties could lead to confusion and further litigation which would
undermine the purpose of these reforms. We also believe that the question of
whether a case has been litigated already will be relevant to the consideration on the
grant or refusal of permission, and in particular whether the case is totally without
merit. This is considered from paragraph 75 below.
74. For these reasons, the Government has decided not to pursue this proposal.

Proposal 2: Applications which are totally without merit
75. The engagement exercise sought views on a second proposal which would remove
the right to an oral renewal where the claim was determined on the papers to be
totally without merit. The policy intention behind this proposal was to ensure that
weak, frivolous and unmeritorious cases could be filtered out at as early a stage as
possible, reducing delays and costs.
76. Question 10: Do you agree that were an application for permission to bring
Judicial Review has been assessed as “totally without merit” there should be
no right to ask for an oral renewal?
77. There were 212 responses to this question. 44 (21%) agreed with the proposal, 157
(74%) disagreed and 11 (5%) neither agreed nor disagreed. Support for the
proposals was much lower among respondents who were members of the legal
profession.
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78. Those who did not agree raised many of the same points that were argued under the
first proposal on permission and in particular the importance of oral advocacy:
 a number of respondents pointed to cases in their experience which had been
assessed as totally without merit on the papers but which had gone on to secure
permission, and were ultimately successful in the claim;
 they also pointed the research by Bondy and Sunkin for the Public Law Project 13
which highlighted the wide variation in the rates of refusal of permission among
judges;
 this research also indicated that half of all cases described as hopeless were from
self-represented litigants. Some argued that this group would be adversely
affected by the proposals;
 some respondents were concerned that “totally without merit” was not defined, but
left to judicial discretion, and therefore open to wide interpretation. There was also
a concern that decisions on permission could be made by inexperienced deputies
rather than full time judges; and
 some suggested that the courts already had powers to deal with hopeless, or
spurious cases, and that an assessment that a case was totally without merit
should not affect the right to an oral renewal, but might instead be a relevant factor
in deciding costs.
79. Some respondents argued that the proposal would raise equality issues. They
pointed out that immigration and asylum cases represented the majority of Judicial
Review claims, and that the proposal would therefore necessarily have a greater
impact on those from Black, Asian and Minority Ethnic groups. Some of these cases
affected children seeking a review of a decision on an age assessment. Others
suggested that other vulnerable groups, and specifically children, might potentially be
affected. They pointed out that many children bringing claims against local authorities
for failing to provide adequate education provision were disabled.
80. The majority of respondents from business and public authorities supported this
proposal. They argued that an oral renewal could lead to a significant delay which, in
cases which involved planning and infrastructure cases, could have a significant
impact on the financial viability of the project. Other points argued in favour were that:
 the totally without merit test was one which was already applied and was well
understood by Judges; and
 it could lead to the avoidance of unnecessary expenditure of public funds.
81. Some respondents also expressed the view that the assessment should also be
relevant in deciding who should bear the costs of proceedings.
82. Question 11: It is proposed in principle that this reform could be applied to all
Judicial Review proceedings. Are there specific types of Judicial Review case
for which this approach would not be appropriate?
83. There were 135 responses to this question. Many of the respondents were simply
opposed to introducing the reform, and therefore argued that it should not be applied
13

See footnote 2 above.
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in any cases. Some who disagreed with the reform argued that if it were introduced, it
should not be applied to certain categories of case, including human rights cases,
cases involving asylum, immigration or nationality, environmental or planning cases,
and those brought by litigants-in-person.
84. Question 12: Are there any circumstances in which it might be appropriate to
allow a claimant an oral renewal hearing, even though the case has been
assessed as totally without merit?
85. There were 150 responses. Those in favour of the proposal argued that there were
no circumstances in which a case assessed as totally without merit should be allowed
an oral renewal.
86. Most respondents who were opposed to the proposal argued that an oral renewal
should be available in all cases. However, those who offered specific circumstances
where the right to an oral renewal should be retained included:
 cases where significant evidence came to light after the decision on permission
had been made, or where there had been a failure in meeting the duty of candour;
 cases involving vulnerable claimants, disabled people, those with mental illnesses,
children and litigants-in-person who may not be able to represent the case
sufficiently strongly first time round and may be disadvantaged by the removal of
the oral renewal; and
 cases where the claimant has not had an opportunity to reply to issues raised in
the Acknowledgement of Service.
87. Some respondents argued that, if the proposal were introduced, the court should
retain a general discretion to allow an oral renewal.

Proposal 2: the Government response
88. This reform seeks to target weak, frivolous and unmeritorious Judicial Reviews. The
Government accepts that removing the right to an oral renewal may have a greater
impact on foreign nationals given the nature and volume of immigration claims and we
also accept that it has the potential to affect other groups. However, we believe this is
justified because the reform only applies to cases that have been independently
assessed by the court as totally without merit and would therefore have an impact only
on the weakest cases. While we accept that there may be a risk of variability in
decision-making between Judges, aggrieved parties would be entitled to appeal to the
Court of Appeal against the refusal of permission, although only on the papers.
89. Furthermore, unlike the proposal under option 1, the totally without merit test is one
which is already applied 14 and is well understood by Judges. We therefore believe
that the likelihood and impact of the main risks identified are likely to be lower.
90. We do not believe that introducing this reform would breach Article 6 of the European
Convention of Human Rights (Right to a fair trial). For the reasons set out in the
engagement exercise, in the circumstances in which this reform would apply, the

14

See Rule 52.3(4A) of the Civil Procedure Rules.
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claimant would have failed to make out a claim to be determined and so would not
engage Article 6 substantively.
91. For the reasons set out above, we believe that this proposal represents a workable
solution that offers an appropriate balance between:
 reducing burdens on public services by targeting delays caused by the persistent
pursuance of weak or hopeless cases; and
 maintaining access to justice for those with an arguable case or a case that
displays any merit.
92. We therefore intend to invite the Civil Procedure Rules Committee to make the rules
necessary to implement this reform.

Combining the two proposals
93. Question 13: Do you agree that the two proposals could be implemented
together? If not, which option do you believe would be more effective in
filtering out weak or frivolous cases early?
94. There were 151 responses to this question. 27 (18%) agreed that they could be
implemented together, 104 (69%) disagreed and 20 (13%) neither agreed nor
disagreed.
95. Those who agreed generally made the point that the proposals targeted two distinct
categories of case, and both measures could potentially be implemented.
96. Most of those who disagreed were opposed in principle to the proposals, and argued
that neither should be introduced. However, a small number of respondents indicated
a preference for one or other of the options, with slightly more favouring the second
proposal over the first. In their response, the senior Judiciary felt that the certification
of “totally without merit” would be applied where appropriate to cases where there
had been a relevant prior judicial hearing, but that this would avoid some of the
difficulties that might arise under the prior judicial hearing proposal.
97. We set out in paragraphs 73 and 74 above that the Government has decided not to
introduce the proposal under option 1 and the question of combining them does not
therefore arise.
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3. Fees
Introduction
98. The Government proposed the introduction of a fee for an oral renewal of an
application for permission. The policy intention was to ensure that the fees charged in
Judicial Review proceedings more closely reflected their full costs, and to ensure that
claimants took into account the relative costs and benefits in deciding whether to
pursue an oral renewal of an application for permission. Fee remissions would be
available to claimants, so that those who met the criteria would be eligible to have
their fees waived.
99. This proposal complements separate proposals for increasing fees in the High Court
and Court of Appeal (including fees for Judicial Review) on which we consulted
earlier. 15
100. Question 14: Do you agree with the proposal to introduce a fee for an oral
renewal hearing?
101. There were 202 responses to this question. 59 respondents agreed with the proposal
(29%), 112 disagreed (55%) and 31 (15%) neither agreed nor disagreed.
102. Those in favour of charging a fee for an oral renewal argued that the provision of court
time represented a cost to the taxpayer, and charging a fee was therefore justified,
provided there were adequate safeguards in place for those on low incomes. They
argued that it was right that the applicant should pause and reflect on the reasons for
the refusal of permission before deciding whether to seek an oral renewal.
103. Those who disagreed were primarily concerned that the fee represented a barrier to
justice to those on low incomes. There was a general concern that the fee might
deter litigants from bringing meritorious claims. In particular, there was a concern
about the impact it would have on self-represented litigants and other vulnerable
claimants, for example, disabled people and children. They argued that it could
further increase the disparity in resources between claimants and the public
authorities whose actions and decisions they were seeking to challenge.
104. Some respondents pointed out that proceedings brought under the Aarhus Convention
had found that environmental litigation in this country was too expensive. The United
Kingdom was currently subject to infraction proceedings from the European Union, and
while this was ongoing there should be no changes to fees which could add to the
costs of litigation.
105. Other arguments raised in opposition included that:
 some Judicial Reviews were brought with legal aid. The fee would have little impact
on these cases and the burden would fall on another part of the public sector;
 it was premature to introduce a fee while the response to the consultation on fees
in the High Court and Court of Appeal was outstanding; and

15

See footnote 3 above.
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 some argued that allowing costs to be awarded against the claimant might be
more effective in deterring oral renewals in weak or frivolous cases.
106. Question 15: Do you agree that the fee should be set at the same level as the
fee payable for a full hearing, consistent with the approach proposed for the
Court of Appeal where a party seeks leave to appeal?
107. There were 169 responses to this question. 47 (28%) agreed, 109 (64%) disagreed
and 13 (8%) neither agreed nor disagreed.
108. Those who supported the proposed level of fee generally agreed that it made sense
to apply the same procedure as proposed for the Court of Appeal (under the separate
consultation exercise).
109. Some respondents disagreed with the principle of charging on the basis of cost
recovery. Others argued that an oral renewal hearing was much shorter than a full
hearing, and it was not therefore reasonable to charge the same fee.

The Government response
110. The Government does not agree that the introduction of the fee would restrict access
to justice. The fee would only have an impact on those who were refused permission
at the oral renewal. Under the Government’s proposal, those granted permission
would not be required to pay the fee for a full hearing. The availability of fee
remissions should ensure that those who are unable to afford the fee will be entitled
to a fee waiver and will not be denied the right to an oral renewal hearing.
111. Furthermore, the proposed fee is set at a level below the estimated cost of the
hearing. We believe that it is therefore proportionate, and is unlikely to influence the
European Union infraction proceedings in relation to cost of Judicial Review in
environmental matters.
112. Neither does the Government accept that the introduction of the fee would be
premature in advance of final decisions on the consultation on fees in the High Court
and Court of Appeal. Final decisions on the proposals in that consultation would affect
only the level of the fee rather than the principle. The Government intends to respond
to the consultation on High Court and Court of Appeal fees shortly and will consider the
appropriate timing and sequencing of the implementation of reform.
113. For the reasons set out above, the Government has decided to introduce a fee for an
oral renewal hearing, as proposed in the engagement exercise. We will bring forward
secondary legislation to do so in due course.
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4. Impact Assessment and Equality Impacts
Introduction
114. We have published, alongside this Government response, a revised Impact
Assessment to take account of the changes to the reform the Government has
decided to take forward.

Equality Impacts
115. The engagement exercise set out the Government’s obligations under the Equality
Act 2010, and specifically the requirement to have due regard to the need to
eliminate discrimination, advance equality of opportunity and foster good relations
between those with and those without protected characteristics. In the engagement
exercise, we acknowledged that there is little information collected centrally about
court users generally, and specifically about those who bring Judicial Review
proceedings.
116. Question 16: From your experience, are there any particular groups of
individuals with protected characteristics who may be particularly affected,
either positively or negatively, by the proposals in this paper?
117. There were 171 responses to this question. The concerns raised in respect of specific
proposals are dealt with in the main chapters of this Government response.
118. Some respondents also raised a more general concern that there was insufficient
evidence about the impact of the proposed reforms generally, and specifically in
relation to protected characteristics. They argued that, in these circumstances, they
could not see how the Government could have fulfilled its equality duties.
119. We acknowledged in the engagement exercise that we had only limited information
available on those who bring Judicial Review proceedings, including about their
protected characteristics. We sought, through the engagement exercise, to gather
further views and evidence on the potential equality impacts, and we have taken
these into account in deciding whether to proceed with the reforms.
120. On balance, as set out in our responses to individual proposals above, we have
concluded the benefits of reform are sufficient to justify the potential impacts and for
this reason, we believe that the duty under the Equality Act 2010 has been fulfilled.
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6. Summary of responses
1. Time Limits
Number

Percentage

Question 1: Do you agree that it is appropriate to shorten the time limit for
procurement and planning cases to bring them into line with the time limits for an
appeal against the same decision?
Planning
Agree
Disagree
Neither agree nor disagree
Total responses

44
133
21
198

22%
67%
11%

Procurement
Agree
Disagree
Neither agree nor disagree
Total responses

31
128
17
176

18%
73%
10%

Question 2: Does this provide sufficient time for the parties to fulfil the requirements of
the Pre-Action Protocol? If not, how should these arrangements be adapted to cater
for these types of case?
Agree
25
15%
Disagree
115
69%
16%
Neither agree nor disagree
26
Total responses
166
Question 3: Do you agree that the Courts’ powers to allow an extension of time to
bring a claim would be sufficient to ensure that access to justice was protected?
Agree
44
25%
Disagree
106
61%
14%
Neither agree nor disagree
25
Total responses
175
Question 4: Are there any other types of case in which a shorter time limit might be
appropriate? If so please give details.
Total responses
159
Question 5: We would welcome views on the current wording of Part 54.5 of the Civil
Procedure Rules and suggestions to make it clear that any challenge to a continuing
breach or multiple decisions should be brought within three months of the first
instance of the grounds and not from the end or the latest incidence of the grounds.
Total responses
176
Question 6: Are there any risks in taking forward the proposal? For example, might it
encourage claims to be brought earlier where they might otherwise be resolved
without reference to the Court?
Total responses
178

32

Reform of Judicial Review: the Government response

2. Applying for Permission
Number

Percentage

Question 7: Do you agree with the proposal to use the existing definition of a court as the
basis for determining whether there has been a prior judicial hearing”? Are there any
other factors that the definition of a “prior judicial hearing” should take into account?
Agree
39
22%
Disagree
102
57%
21%
Neither agree nor disagree
38
Total responses
179
Question 8: Do you agree that the question of whether the issue raised in the Judicial
Review is substantially the same matter as in a prior judicial hearing should be
determined by the Judge considering the application for permission, taking into account
all the circumstances of the case?
Agree
62
41%
Disagree
74
49%
11%
Neither agree nor disagree
16
Total responses
152
Question 9: Do you agree it should be for the defendant to make the case that there is no
right to an oral renewal in the Acknowledgement of Service? Can you see any difficulties
with this approach?
Agree
53
34%
Disagree
86
55%
10%
Neither agree nor disagree
16
Total responses
155
Question 10: Do you agree that were an application for permission to bring Judicial
Review has been assessed as “totally without merit” there should be no right to ask for an
oral renewal?
Agree
44
21%
Disagree
157
74%
5%
Neither agree nor disagree
11
Total responses
212
Question 11: It is proposed in principle that this reform could be applied to all Judicial
Review proceedings. Are there specific types of Judicial Review case for which this
approach would not be appropriate?
Total responses
135
Question 12: Are there any circumstances in which it might be appropriate to allow a
claimant an oral renewal hearing, even though the case has been assessed as totally
without merit?
Total responses
150
Question 13: Do you agree that the two proposals could be implemented together? If not,
which option do you believe would be more effective in filtering out weak or frivolous
cases early?
Agree
27
18%
Disagree
104
69%
13%
Neither agree nor disagree
20
Total responses
151
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3. Fees
Number
Percentage
Question 14: Do you agree with the proposal to introduce a fee for an oral renewal
hearing?
Agree
59
29%
Disagree
112
55%
15%
Neither agree nor disagree
31
Total responses
202
Question 15: Do you agree that the fee should be set at the same level as the fee
payable for a full hearing, consistent with the approach proposed for the Court of
Appeal where a party seeks leave to appeal?
Agree
47
28%
Disagree
109
64%
8%
Neither agree nor disagree
13
Total responses
169

4. Equality Issues
Question 16: From your experience, are there any particular groups of individuals with
protected characteristics who may be particularly affected, either positively or
negatively, by the proposals in this paper?
Total responses
171
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