CRIME AND COURTS BILL
EUROPEAN CONVENTION ON HUMAN RIGHTS

SUPPLEMENTARY MEMORANDUM BY THE MINISTRY OF JUSTICE

1. The Home Office and Ministry of Justice published an ECHR memorandum on Introduction of the Crime and Courts Bill in the House of Lords on 10 May 2012. This supplementary memorandum addressed the issues arising from Government amendment 135 tabled for Lords Committee Stage. 
The transfer of immigration
 and nationality judicial reviews in England and Wales from the High Court to the Upper Tribunal
2. Amendment 135 inserts a new clause into the Bill which would remove the current restriction, contained in section 31A of the Senior Courts Act 1981 (“the 1981 Act”), which prevents, in an immigration or nationality case, the transfer from the High Court in England and Wales to the Upper Tribunal of most applications for judicial review or permission to apply for judicial review.  
3. At present, there is only one type of immigration application for judicial review or permission to seek judicial review which can, and, since October 2011, must, be transferred from the High Court to the Upper Tribunal. These are “fresh claim” judicial reviews, that is, those which relate to a refusal of the Home Secretary to treat further submissions as a fresh asylum or human rights claim. 

4. The restriction on transfers was originally contained in section 19 of the Tribunals, Courts and Enforcement Act 2007 (“the 2007 Act”).  That provision inserted section 31A into the 1981 Act, which provides that transfers of judicial review/permission to seek judicial review could only take place if certain conditions were met. One of these (Condition 4) was that the application did not call into question any immigration or nationality decision.  Clause 50 of the Borders, Citizenship and Immigration Bill (2008-09 session), as introduced, would have removed these restrictions.  However, as a result of concerns raised during the passage of the Bill, it was amended so that the restriction in section 31A of the 1981 Act was only removed in respect of “fresh claim” judicial reviews (now Condition 5). 

5. Concerns raised during the passage of that Bill about the   transfer from the High Court were based on the argument that immigration and asylum cases often involve important points of principle and fundamental human rights and are of vital importance to those involved; accordingly there was a need for access to the High Court and certain cases ought to be retained by the High Court or at least dealt with by a High Court judge. The question asked by the Joint Committee on Human Rights in 2009 (9th Report of session 2008-09) was how the Government could ensure cases involving the risk of serious human rights violations such as deportation to torture or death would be decided by judges of sufficient seniority.  It does not appear that any of the concerns raised about the proposed transfer in 2008-09 were on the basis  that transfer would breach the Convention.
6. The Government considers, for a number of reasons, that the provisions in this amendment are compatible with the Convention rights.  

7. First, this clause does not remove or diminish access to the courts. It simply enables the Lord Chief Justice to make a direction to move the venue for the determination of specified classes of application for judicial review/ permission to seek judicial review from the High Court to the Upper Tribunal.  This provision would put immigration and nationality judicial reviews/ application for permission to seek judicial review on the same on the same basis as virtually all other types of judicial review which are able to be transferred to the Upper Tribunal. 

8. Secondly, the Upper Tribunal is a superior court of record and its president (the Senior President of Tribunals) is a Lord Justice of Appeal. The Upper Tribunal has a similar judicial review jurisdiction to the High Court and may grant the same kinds of relief.

9. Thirdly, the judges who sit in the Immigration and Asylum Chamber of the Upper Tribunal are specialists in immigration and nationality matters. They hear appeals from the First-tier Tribunal on these subjects on a day-to-day basis.  They are well used to dealing with cases which may involve allegations of serious human rights violations, including torture. Since October 2011 they have had responsibility for dealing with “fresh claim” judicial reviews. 
10. Fourthly, by virtue of sections 5 and 6 of the 2007 Act, judges of the High Court and Court of Session are judges of the Upper Tribunal and may, with the concurrence of the relevant chief justice, be requested to sit in the Upper Tribunal.
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