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Applying Student Number Controls to Alternative Providers with Designated Courses. Response form 

There is no obligation to use this form when responding, but doing so will make your responses easier to analyse. There is no obligation to answer all questions. We look further to receiving your feedback.

The Department may, in accordance with the Code of Practice on Access to Government Information, make available, on public request, individual responses.
The closing date for this consultation is 23 January 2013
Please return completed forms to:

Simon Batchelor,
Higher Education Directorate

Department for Business, Innovation and Skills

2 St Pauls Place,

125 Norfolk Street,

Sheffield S1 2FJ

Telephone:
0114 207 5015
Email:
HE.consultation@bis.gsi.gov.uk 
Question 1

Name of organisation (or name of person if the response is a personal response and is not submitted on behalf of an organisation)?
What type of organisation is it? (e.g. Alternative Provider, HEI, FEC, Regulatory Body etc.)
	
This response is submitted by UCU (University and College Union), the largest trade union and professional association for academics, lecturers, trainers, researchers and academic-related staff working in further and higher education throughout the UK.


Question 2 

Do you have a preference for Method 1 (control based on eligible students) or Method 2 (control based on students accessing funding)? If so, why is this? 
 

	We welcome the decision to bring alternative providers into the student number control system and the opportunity to comment on how this is implemented. Although the document helpfully sets out the benefits and limitations of each method we believe that in the interests of equity and creating a level playing field for all providers only method 1 is acceptable. Meeting this policy objective must be the overriding consideration, and concerns of cost or overburdening alternative providers, although inconvenient for these providers in the short term, are not sound considerations upon which to base a student number control method for the long term. 
It is sensible to provide a control number based on the eligible number of students for student support because this is the same basis as HEFCE funded providers. There is no consideration in setting student numbers for these providers as to whether students actually take up the public subsidy, in addition using method 1 will be compatible with the desired ‘more consistent and coherent regulatory framework’. 
As method 1 is more sophisticated and thus more accurate it will be less likely for alternative providers to be in danger of over recruiting. The costs associated with the greater sophistication of method 1 may well be saved by not having to redress the inaccurate estimation of student support caused by method 2. 
In considering the needs of the student, method 1 is also preferable because the extra data required by the method is necessary for comparison purposes for potential students choosing where they may wish to study be that at an alternative provider or HEFCE funded provider.


Question 3 
What is your view on submission of data to HESA? Do you think designated courses at alternative providers should participate in the Key Information Set and therefore complete the National Student Survey and Destination of Leavers in Higher Education survey (if student numbers are large enough to permit this)?
	Similarly on the basis that we are working towards equity between providers, yes, alternative providers should be required to submit data to HESA. This is essential for informing student choices and for transparency about what public money is spent on through the loans system. It is simply not possible for the public to know what its subsidies are being used for, nor for genuine comparison between traditional and alternative providers without the submission of data to HESA. 


Question 4 
Are there any other methods for controlling student numbers on designated courses at alternative providers that you would recommend instead of Method 1 or Method 2?  
	We believe that method 1 is an acceptable way of implementing student number control provided it simultaneously requires submission of data to HESA. As an organisation that is committed to a not-for-profit education sector, and because the introduction of student number controls at alternative providers is to ensure the wise spending of public subsidy on the loans system, we would furthermore wish to see alternative providers adopting a non-profit-distributing corporate form to be eligible for a student number control allocation so that any profits made are redistributed into the provision of education.



Question 5 
Do you agree that there should be an exemption from student number controls for alternative providers with small numbers of students accessing student support? If so, do you have suggestions as to how the Department should define ‘very small’? 

	We do not see that alternative providers with small numbers of students eligible for accessing support should be exempt from the student number control process simply by virtue of being small. We note that small HEFCE funded providers exist both in HE and FE institutions, with the student number controls set for 2012-13 being as low as 6 in FE and 10 in HE (notwithstanding any high grade recruitment) so again, for a level playing field as the overriding policy aim all small alternative providers would also be included in student number controls. 

We have concerns about defining a very small provider satisfactorily because there are so many variables. An alternative provider maybe ‘very small’ for student control number purposes because it has a small number of full time UK or EU students on designated courses, but in reality it may actually be a large provider because it has large numbers of students studying part time, large numbers of non- EU students and large numbers of students studying on non-designated courses; and as such would absorb the cost of participating in student number controls without difficulty compared to an institution with an actual small total number of students. 
Moreover a ‘small’ alternative provider may in fact be a subsidiary of a much larger entity, for example Holborn College (although not truly ‘small’ in the context of this discussion, with 150 students accessing student support in 2011/12) is owned by Kaplan Inc, which is one of the world's largest international private education providers and has over one million students each year. At the very least all small providers who are subsidiaries of another higher education provider should have their numbers added together to avoid regulatory arbitrage between subsidiaries. 

On balance, UCU does not believe that there is a case to exempt small providers from student number controls due to the difficulties of definition and the precedent set by HEFCE in providing extremely small numbers to their funded institutions through the student control system already. 


Question 6 
Equality considerations: Do you think that the proposals for applying student number controls will have any equality implications (e.g. positive, negative, or neutral) for people with protected characteristics (as set out in the Equality Act 2010), or people from low income groups?
  What impacts might there be and do you have any evidence of possible impacts?
	Without collecting information from providers it will be impossible to say what the equality implications of the proposals are. The huge growth in alternative providers, the number of students at these providers accessing support and the demands on public finances have all taken place without any assessment of the equality implications of these developments on students with protected characteristics as there has been no data collection. For-profit alternative providers are liable to short-term commercial pressures, including in some cases edicts from parent companies, which may mean that protection for equalities comes far down their list of priorities. This is why it is essential that alternative providers submit data to HEFCE and HESA as is required from traditional providers. 

Furthermore alternative providers coming under the student number control system and benefitting in participation in the high grades policy should have to submit an access agreement for approval by OFFA. Although the £6,000 basic fee which exempts traditional providers from having to submit access agreements cannot be exceeded in tuition fee loans when studying at an alternative provider, a higher fee than this may still be charged in total. In cases where providers do not charge over £6,000, and so ordinarily would not be subject to an OFFA agreed access statement, the student is still able to apply for maintenance loans and grants in addition to the tuition fee loan so the pressure on the public purse is still in need of protection from over subscription by students at institutions that do not meet the demands expected at other providers. Given that hitherto alternative providers have not had to have regard to widening participation, protecting equalities or ensuring fair access it is right that they should be subject to the expectations and demands of the OFFA regime, be subject to Freedom of Information legislation and to the public sector equality duty as are their HEFCE funded counterparts. With these in place we can begin to build a picture of the equality implications of introducing student number controls at alternative providers.


Question 7 
Do you have any other comments on the proposals within this consultation document? 
	We note that most of the consultation questions have been about the specific method of applying student number controls (Chapter 2 of the consultation). UCU would like to make some comments about the new designation system (Chapter 1 of the consultation).

We welcome the statement at 1.2.1 that it is the intention to introduce an enhanced designation process to include more robust and transparent quality assurance, financial sustainability, management and governance requirements and student number controls. This shift of the designation process from course level to provider level is necessary and overdue in light of the increase in designations and providers offering designated courses. There are some important omissions however. 

Paragraph 11 states that there is no proposal to subject providers to the requirements of the Director for Fair Access. We find this decision hard to understand or justify and would urge that BIS reconsider it. If we are seeking to create a more consistent and coherent regulatory framework we cannot simply omit one of the most high profile methods of regulation to which HEFCE funded providers are subject and exempt alternative providers from compliance with it. 

Similarly it should be a condition of designation that providers join the Office of the Independent Adjudicator scheme for Non Qualifying Institutions to ensure that students have an independent, fair and free scheme for redress.

Alternative providers in receipt of public subsidies must subscribe to HESA and provide KIS data as a condition of designation. In addition to the commonsense rationale that the public has a right to know what is happening to its subsidies in all providers, there is a growing body of evidence that this is desperately necessary. 

The examples of Guildhall College, de-designated because of fraudulent practices in relation to the student loan scheme, the closure of Cavendish College following intervention by the UK Border Agency, in spite of the fact that the College had just received designation for a range of new courses – and the fact that Greenwich School of Management has been able to benefit to the tune of £22 million from the designation scheme in spite of receiving a poor audit in their educational oversight review make it clear that there is an urgent need to improve public accountability and transparency in this shadow HE sector. 

In addition, the amount of funding now flowing out of the sector toward these alternative providers makes a good case for the Department to make good in relation to these providers the government’s intention to “increase the range of publicly funded bodies that are subject to scrutiny using Section 5 orders under the Freedom of Information Act”.
We welcome the recognition that financial sustainability, management and governance requirements are not currently fit for purpose. The checks as set out from 1.3.3 – 1.3.7 are therefore good steps in the right direction. However there is a substantial level of detail missing from the document which needs publication. It is not clear who will conduct these checks on sustainability and viability. We would welcome a statement on whether this would be HEFCE’s responsibility or if it will fall to another agency. As noted ‘fit and proper persons’ for ownership and management needs a detailed definition and we would be grateful if this could be forthcoming.  The requirement to provide full audited accounts every year and forecasts for the future 3 years is essential, but it is not adequate for this information to be confidential to BIS. Without requiring subscription to HESA, and publication of data sets, it will be impossible to hold the recipients of large amounts of public subsidies to account. 

The ongoing monitoring requirements are also necessary but are in danger of being a missed opportunity to learn lessons from the United States experience of for-profit higher education as detailed in Senator Harkin’s report into the growth of the industry and how well it has served students and taxpayers. For instance the requirement to notify the Department and HEFCE of any material change in circumstances provides some recognition of its importance but it does not go far enough. The US federal government now has far more detailed and robust requirements requiring the preapproval of regulatory bodies for any substantive change (as well as a detailed description of what constitutes substantive change) based on its experience of inadequate regulation in this area. Small, not-for-profit colleges were targeted by private equity funds and rapidly changed into different institutions, recruiting thousands of students (mostly to online courses), suffering large drop-out rates and a severe lack of quality. The waste of public money, the impact on the students and the profits made were a national scandal that the Harkin report details. 
The level of regulatory oversight must therefore reflect the possibility of substantial change in an institution’s internal composition or its re-positioning within a substantially different enterprise. For example, the rapid expansion in the content or form of programs (for instance to a largely online presence), the acquisition of a not-for-profit institution by a for-profit one, or a significant joint venture between a for-profit and a not-for-profit provider would constitute substantive change. Such changes would require the preapproval of the body granting designated status and would be followed by oversight visits and reviews at intervals depending on the scale of the changes being undertaken. This could be based on the model developed by the Department for Education in the USA.

The preapproval process and the post-approval monitoring of the substantive change could be varied to reflect the level of change being proposed but could include six-monthly oversight visits to assess progress to ensure that quality is being maintained.  
We welcome the fact that the government has now accepted the need to bring forward proposals to bring alternative providers under the QAA. It should absolutely be a requirement for all providers designated for student support to become subscribers to the QAA and the voluntary system that currently operates should cease. 1.3.9 states that BIS is working with the QAA on the detail of a proportionate quality review process. This detail is obviously critical as the government has stressed that quality assurance is vital to the operation of a coherent system of designation in which students have confidence. We do not believe that conducting confidential talks with the QAA to develop proposals is the best way of securing confidence and so we would request that the proportionate quality assurance review process is put forward for consultation as soon as practicable. 

UCU cannot accept the proposal at 1.3.12 that alternative providers who have undergone a recent QAA educational oversight review are considered to meet the quality assurance requirements for the purposes of designation. We do not believe that this is a matter of duplication or overlap. If the educational oversight review was an adequate tool for quality assurance, there would be no need for any new mechanism for any provider who is also seeking Highly Trusted Sponsor status. Educational oversight is a very light touch quality assurance process compared with a full institutional audit as it assumes that the provider is already managing the provision effectively according to the expectations of the UK Quality Code for Higher Education. In fact this is not the case. In February 2012, Times Higher Education reported that the QAA had 11 private subscribers (five with degree-awarding powers) subject to institutional review. But state-subsidised Student Loans Company funding went to students at 94 private providers in 2010-11. There are therefore a significant number of alternative providers who are not subject to a full audit as educational oversight assumes.
It cannot be acceptable to have a range of providers who are able to continue receiving public subsidies, free of a proper audit, just because they have received a light touch review designed to assess their ability to act as a sponsor for international students. Moving towards a level playing field for all higher education providers should not lead to a two-tier system rigged in favour of alternative providers. For this reason, UCU would recommend that the new quality assurance regime must be developed in full consultation with the sector and that the principle at 1.3.12 is reconsidered with urgency.
In addition, there is no recognition of the extra risk to quality posed by the entry of for-profit companies into the higher education sector and their access to public subsidies. Track record cannot be the only criteria for assessing risk. As the Harkin report showed in the US, risk is also a property of different corporate forms. One way to manage this would be to assign levels of risk to different corporate forms. For example, charitable bodies with a long track record and with a not-for-profit ultimate parent could be treated as the lowest risk whereas for-profit corporate forms with for-profit parent companies, able to pay dividends would be treated as the highest risk level possible. The different risk levels could then entail different pathways to designated status. They would also entail different levels of oversight once designated status has been achieved. 
It is essential that any new quality assurance regime that designates providers for public support or monitors continuing fitness for public subsidies must be equipped to deal with the extra risk carried by for-profit providers or imported by ‘takeovers’ by for-profit companies. 
UCU would propose an enhanced audit regime for for-profit providers to mitigate against the extra risk posed by for-profit corporate forms, a regulatory regime that is able to deal with ‘degrees of risk’ and a system of preapproval as well as a detailed preapproval process and monitoring programme for substantive corporate change. 
Although UCU welcomes the development of the new designation system and believes that it moves in the right direction to protect students, the UK higher education sector and public finances, there is much more to do to ensure that the system is fit for purpose. We would not wish to see the introduction of the new designation system turn into a missed opportunity and we would be happy to work constructively with BIS to produce a more comprehensive and detailed system of designation for alternative providers.



Thank you for taking the time to let us have your views. We do not intend to acknowledge receipt of individual responses unless you tick the box below:

Please acknowledge this reply
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At BIS we carry out our research on many different topics and consultations. As your views are valuable to us, would it be okay if we were to contact you again from time to time either for research or to send through consultation documents? 
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� Section 149(1) of the Equality Act 2010 imposes a duty on Ministers to have due regard to three specified equality matters when exercising their functions. These are: a) eliminating discrimination, harassment, victimisation and any other conduct that is prohibited by the Act; b) advancing equality of opportunity  between people who share a relevant protected characteristic and people who do not share it; and c) fostering good relations between people who share a relevant protected characteristic and people who do not share it. The Equality Duty covers the following protected characteristics: age, disability, gender, gender reassignment, pregnancy and maternity, race, religion or belief and sexual orientation. The duty to have due regard to the need to eliminate discrimination also covers marriage and civil partnerships.





