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Framework Agreement

for a framework agreement where the awarding authority is a health authority, NHS trust, NHS Foundation Trust or Primary Care Trust or any NHS body replacing or providing similar services  (“NHS Bodies”)

THIS FRAMEWORK AGREEMENT is made the [insert the day that the health authority or NHS trust sign] day of [insert the month and year that the health authority or NHS trust sign] (‘the Authority’)

BETWEEN:-

(1) [insert name of health authority or NHS trust] whose principal office is [insert address] (‘[insert name of health authority or NHS trust]’); and 
(2) [insert name of potential supplier] whose registered office is at [insert address of potential supplier] (‘the Supplier’).

WHEREAS:-

(A)
An advertisement was placed by [insert name of health authority or NHS trust] in the Official Journal of the European Union on [insert date], reference [insert reference number] in respect of a framework agreement for the provision of [insert details of products/services] to [insert name of health authority or NHS trust] and from the expressions of interest received, it subsequently shortlisted a number of potential suppliers (including the Supplier) to participate in a competitive tender.

(B)
On [insert date] [insert name of health authority or NHS trust] invited the shortlisted suppliers (including the Supplier) to submit offers in respect of the procurement subject to the terms of the various documents comprising or included with the Invitation to Offer.

(C)
On the basis of its offer, [insert name of health authority or NHS trust] has selected the Supplier (and may have appointed other suppliers) to provide [insert details of products/services] (as defined below) to [insert name of health authority or NHS trust] in the manner and on the terms described herein.

NOW IT IS HEREBY AGREED as follows:-

DEFINITIONS

1 In this Agreement the following words and phrases shall have the following meanings:

	"[Products/Services]"
	means [insert details of products/services].

	"Invitation to Offer"
	means the invitation to offer issued by the Authority as referred to in Recital (B).

	"NHS Terms and Conditions of Contract"
	means the NHS terms and conditions of contract included with the Invitation to Offer.

	"Order"
	means an order raised by the Authority for the supply of [insert details of products/services] pursuant to this Framework Agreement.

	" Authority"
	means [insert name of health authority or NHS trust] and any successor body. 

	"Supplementary Conditions of Contract"
	means the supplementary conditions of contract (if any) included with the Invitation to Offer.

	"the Offer"
	means all the terms of the Offer submitted by the Supplier as referred to in Recital (C).

	“Employment Legislation”
	means the Race Relations Act 1976 (as amended), the Equal Pay Act 1970, the Sex Discrimination Act 1975 (as amended), the Disability Discrimination Act 1995 (as amended), the Part Time Workers (Prevention of Less Favourable Treatment) Regulations 2000, the Fixed Term Employees (Prevention of Less Favourable Treatment) Regulations 2002, the Equality Act 2006, the Employment Equality (Religion or Belief) Regulations 2003, the Employment Equality (Sexual Orientation) Regulations 2003, the Equality Act (Sexual Orientation) Regulations 2007, the Employment Equality (Sex Discrimination) Regulations 2005, the Employment Equality (Age) Regulations 2006, or any other relevant legislation relating to discrimination in the employment of employees. 

	“Electronic Trading System(s)”
	means such electronic data interchange system and/or world wide web application and/or other application with such message standards and protocols as the Authority may specify from time to time.

	"Product Information"
	means information concerning the products/ services supplied by the Supplier to the Authority in accordance with clause 8 for inclusion in the Authority’s product catalogue from time to time.

	“Insolvent”
	means:

(a) if the Supplier is an individual, that individual or where the Supplier is a partnership, any partner(s) in that firm becomes bankrupt or shall have a receiving order, administration order or interim order made against him, or shall make any composition or scheme of arrangement with or for the benefit of his creditors, or shall make any conveyance or assignment for the benefit of his creditors, or shall purport to do so, or any application shall be made for sequestration of his estate, or a trust deed shall be granted by him for the benefit of his creditors;

(b) if the Supplier is a company, the passing by the Supplier of a resolution for its winding-up or the making by a court of competent jurisdiction of an order for the winding-up of the Supplier or the dissolution of the Supplier, or if an administrator is appointed, or documents are filed with the court for the appointment of an administrator or notice of intention to appoint an administrator is given by the Supplier or its directors or by a qualifying floating charge holder (as defined in paragraph 14 of Schedule B1 to the Insolvency Act 1986), or the appointment of a receiver over, or the taking possession or sale by an encumbrancer of any of the Supplier’s assets, or if the Supplier makes an arrangement with its creditors generally or makes an application to a court of competent jurisdiction for protection from its creditors generally; and 

(c) any event in any jurisdiction other than England and Wales which is analogous to any of the above.


2 DURATION and scope

2.1 This Framework Agreement shall commence on [insert date] and shall continue in force until [insert date] unless the Authority no later than 3 months prior to [insert date] exercises by notice in writing to the Supplier its option to extend this Framework Agreement to [insert date] (inclusive). Such extension shall apply to all of the [insert details of products/services] or to such [insert details of products/services] as the Authority may specify in the notice given under this Clause 2.1.

[insert the following clause only if a second extension option exists
2.2 If the Authority has exercised its option to extend this Framework Agreement under Clause 2.1, this Framework Agreement shall continue in force until [insert date] unless the Authority no later than 3 months prior to  [insert date] exercises by notice in writing to the Supplier its option to extend this Framework Agreement to [insert date] (inclusive). Such extension shall apply to all of the [insert details of products/services] or to such [insert details of products/services] as  the Authority may specify in the notice given under this Clause 2.2.]
3
OBLIGATIONS OF THE SUPPLIER

3.1
In consideration of (a) the Authority agreeing to appoint the Supplier to this Framework Agreement and (b) the Authority agreeing to pay £5 (five pounds) to the Supplier on demand (such payment being refundable to the Authority on the Supplier receiving any order for [insert details of products/services] from the Authority pursuant to this Framework Agreement) the Supplier undertakes to supply [insert details of products/services] of the exact quality, type and price specified in Appendix Two, in such quantities, to such extent and at such times and locations as may be ordered pursuant to this Framework Agreement,  in accordance with the terms of the Offer and the NHS Terms and Conditions of Contract. In the event of any inconsistency between the terms of the Offer and the terms of Appendix Two, the latter shall prevail.

3.2
The Supplier will accept orders pursuant to this Framework Agreement for [insert details of products/services] from the Authority.

3.3
The Supplier agrees that the NHS Terms and Conditions of Contract and the Supplementary Conditions of Contract shall apply to all supplies of [insert details of products/services] made by the Supplier to the Authority pursuant to this Framework Agreement. The Supplier agrees that it will not in its dealings with the Authority seek to impose or rely on any other contractual terms which in any way vary or contradict the NHS Terms and Conditions of Contract or the Supplementary Conditions of Contract.

3.4
The Supplier warrants that in submitting the Offer it has complied with the terms of the Invitation to Offer documents (including in particular but not limited to the Terms of Offer).  The Supplier also agrees that it will continue to comply with the following provisions of the Terms of Offer throughout the duration of this Framework Agreement:
3.4.1
clause 3 (Freedom of Information Act 2000); and

3.4.2
clause 8 (contract monitoring);

and that breach of this clause 3 shall constitute a material breach which will entitle the Authority to terminate this Framework Agreement in accordance with clause 11.
4
THE POSITION OF the Authority
4.1
Other suppliers, in addition to the Supplier, may have been awarded the right to participate in a framework agreement as a result of the procurement process the subject of the Invitation to Offer. Further suppliers may be appointed in the future to supply products/services of the same type as those that are the subject of this Framework Agreement. Accordingly, the Supplier acknowledges that the Authority is under no obligation to place any, or any particular level or volume of Orders with the Supplier under or pursuant to this Framework Agreement. The Supplier accepts that the Authority shall have no liability to it in respect of or arising out of the volume of Orders received by the Supplier during the continuance of this Framework Agreement. 
4.2
The Supplier further accepts that this Framework Agreement may be superseded by a National Framework Agreement for goods and/or services of the same type, provided that [insert period of notice] written notice is given by the Authority of its intention to participate in any such national framework agreement.
5
ASSIGNMENT

5.1
This Framework Agreement is personal to the Supplier. The Supplier shall not assign, novate, sub-contract or otherwise dispose of this Framework Agreement or any part of it or the benefit or advantage of this Framework Agreement or any part of it without the previous written consent of the Authority.

6
PRE-CONTRACTUAL STATEMENTS

6.1
(Save in the case of fraud) no statements made by or on behalf of the Authority at any time before, during or after the competition leading to conclusion of this Framework Agreement shall add to or vary this Framework Agreement or be of any force or effect unless any such pre-contractual statements are expressly set out in this Framework Agreement. The Supplier waives any right it may have to make any claim whatsoever in connection with any non-fraudulent pre-contractual statements made by or on behalf of the Authority. This waiver shall be unconditional and irrevocable, but it is expressly agreed that it shall not exclude any liability of the Authority for pre-contractual statements made fraudulently.

6.2
Without prejudice to the generality of clause 6.1 the Supplier acknowledges that it has not been induced to enter into this Framework Agreement by any indication as to the volume or content of Orders which might be placed by the Authority. 

7
WARRANTY
7.1
The Supplier warrants to the Authority that it has all necessary corporate standing and authorisation to enter into and be bound by the terms of this Framework Agreement.  At all times in connection with this Framework Agreement, the Supplier shall be an independent contractor and nothing in this Framework Agreement shall create a relationship of agency or partnership or a joint venture as between the Supplier and the Authority and accordingly the Supplier shall not be authorised to bind the Authority.
8
ELECTRONIC PRODUCT INFORMATION
8.1
The Supplier shall provide the Authority the Product Information in such manner and upon such media as agreed between the Supplier and the Authority from time to time, for the sole use by the Authority.

8.2
The Supplier warrants that the Product Information is and will be complete and accurate as at the date upon which it is delivered to the Authority and that the Product Information does not contain any data or statement which gives rise to any liability on the part of the Authority following publication of the same in accordance with this clause 8.

8.3
In the event the Product Information ceases to be complete and accurate, the Supplier shall promptly notify the Authority in writing of any modification or addition to or any inaccuracy or omission in the Product Information.

8.4
The Supplier grants the Authority a non-exclusive royalty free licence in perpetuity to use and exploit the Product Information and any intellectual property therein for the purpose of illustrating the range of goods and services (including, without limitation, the products/services the subject of this Framework Agreement) available pursuant to Authority contracts from time to time. No right to illustrate or advertise the Product Information is granted to the Supplier by the Authority as a consequence of the licence conferred by this clause 8.4 or otherwise under the terms of this Framework Agreement.

8.5
The Authority may reproduce for its sole use the Product Information provided by the Supplier in the Authority’s product catalogue from time to time which shall be made available on the National Health Service internal communications network in electronic format or made available on the Authority’s external website or any other electronic media of the Authority from time to time.

8.6
Before any publication of the Product Information (electronic or otherwise) is made by the  Authority, it will submit a copy of the relevant sections of its product catalogue to the Supplier for approval, such approval not to be unreasonably withheld or delayed.  For the avoidance of doubt the Supplier shall have no right to compel the Authority to exhibit the Product Information in any product catalogue as a result of the approval given by it pursuant to this clause 8.6 or otherwise under the terms of this Framework Agreement.

8.7
If requested in writing by the Authority, the Supplier and the Authority shall forthwith negotiate in good faith an agreement to use the Electronic Trading System.

9
SALES INFORMATION 

9.1
If requested by the Authority, the Supplier shall provide the Authority with statements giving accurate and complete details of the quantity and value of the products/services supplied by the Supplier to the Authority pursuant to this Framework Agreement.  The frequency, format and level of detail to be included in such statements shall be as specified by the Authority in the Invitation to Offer, or as otherwise agreed between the Authority and the Supplier.
9.2
The Supplier shall keep at its normal place of business detailed, accurate and up to date records of the quantity and value of the products/services sold by it to the Authority pursuant to this Framework Agreement.  Subject to any other auditing process being agreed between the Authority and the Supplier in writing, the Authority shall be entitled by prior appointment to enter the Supplier’s normal place of business during normal office hours and to inspect such records in order to verify whether any statement supplied by the Supplier to the Authority pursuant to clause 9.1 is accurate and complete.

10
EQUALITY AND NON-DISCRIMINATION

10.1
In fulfilling its obligations under this Framework Agreement the Supplier shall ensure that it complies with all current Employment Legislation and in particular, does not unlawfully discriminate in breach of any Employment Legislation.

10.2
The Supplier shall take all reasonable steps (at its own expense) to ensure that any employees employed to fulfil the Supplier’s obligations under this Framework Agreement do not unlawfully discriminate in breach of any Employment Legislation.
10.3
In the management of its affairs and the development of its equality and diversity policies, the Supplier shall co-operate with the Authority in light of the Authority’s obligations to comply with statutory equality duties.  The Supplier shall take such steps as the Authority considers appropriate to promote equality and diversity, including race equality, equality of opportunity for disabled people, gender equality, and equality relating to religion and belief, sexual orientation and age in the fulfilment of its obligations under this Framework Agreement.

11
TERMINATION

11.1
The Authority may terminate this Framework Agreement by serving written notice on the Supplier in any of the following circumstances:

11.1.1
a material failure by the Supplier to perform any obligation of the Supplier under this Framework Agreement provided that (if capable of remedy) such failure has not been remedied to the Authority’s reasonable satisfaction within a period of 30 days following written notice demanding remedy of the failure in question being served by the Authority on the Supplier; or

11.1.2
the Supplier fails to perform any material obligation of the Supplier under this Framework Agreement on more than three occasions; or

11.1.3
the Supplier becomes Insolvent or otherwise ceases to be capable of supplying the products/services the subject of this Framework Agreement; or

11.1.4
the Supplier is in default of any duty of care or any fiduciary or statutory duty owed to the Authority and/or any employee or agent of the Authority; or

11.1.5
there is a change of ownership or control of the Supplier which, in the reasonable opinion of the Authority, will have a material impact on the supply of the products/services the subject of this Framework Agreement or the image of the Authority; or

11.1.6
the Supplier purports to dispose of this Framework Agreement in breach of clause 5; or

11.1.7
the Supplier shall have offered or given or agreed to give to any person any gift or consideration of any kind as an inducement or reward for doing or forbearing to do, or for having done or forborne to do, any action in relation to the obtaining or execution of this Framework Agreement or any contract with the Authority pursuant to this Framework Agreement, or for showing or forbearing to show favour or disfavour to any person in relation to this Framework Agreement or any contract with the Authority pursuant to this Framework Agreement; or similar acts have been done by any person employed by it or acting on its behalf (whether with or without the knowledge of the Supplier); or

11.1.8
if in relation to this Framework Agreement or any contract with the Authority pursuant to this Framework Agreement, the Supplier or any person employed by it or acting on its behalf shall have committed any offence under the Prevention of Corruption Acts 1889 to 1916, or shall have given any fee or reward to any officer of the Authority which shall have been exacted or accepted by such officer under colour of his office or employment and is otherwise than such officer’s proper remuneration.

11.2
The Supplier agrees and acknowledges that the Authority is entitled to recover any costs the Authority may incur in consequence of the Authority terminating this Framework Agreement pursuant to this clause 11.
11.3
The Supplier agrees that upon termination for any reason or expiry of this Framework Agreement it shall not be entitled to make a claim against the Authority in relation to costs incurred by the Supplier in providing the products/services or costs incurred in acquiring equipment and/or materials used in the provision of the products/services or in engaging third parties in connection with the products/services the subject of this Framework Agreement.

12
GENERAL

12.1
The parties accept the non-exclusive jurisdiction of the English courts and agree that this Framework Agreement is to be governed and construed in accordance with English law.

12.2
Any notice to be given pursuant to this Framework Agreement shall be in writing and shall be deemed duly served four days after it has been sent by pre-paid registered post to the address of the other party set out above or to such other address as may be notified by the recipient to the sender for the purposes of this clause.

12.3
No amendment of this Agreement shall be valid unless agreed in writing by a duly authorised representative of each of the parties.

12.4
The failure by the Authority or the Supplier to insist upon the strict performance of any provision, term or condition of this Framework Agreement or to exercise any right or remedy consequent upon the breach thereof shall not constitute a waiver of any such breach or any subsequent breach of such provision, term or condition.
SIGNED by and on behalf of the parties on the date which first appears in this Agreement. 

APPENDIX ONE

APPENDIX TWO

Details of Products and/or Services and Prices [and Special Terms] 
Duly authorised for and on behalf of [insert the name of health authority or NHS trust]:-

Name:

Position:

Signature:
In the presence of:-

Name:

Position:

Signature:

Duly authorised for and on behalf of [insert supplier name]:-
Name:

Position:

Signature:

In the presence of:-

Name:

Position:

Signature:
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