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Introduction

Women’s Resource Centre (WRC) is responding to this consultation regarding the

two proposed reforms to the Equality Act 2010 as we are deeply concerned that

these proposed changes demonstrate how the Government is continuing to

erode equality legislation and rights despite the introduction of the Equality Act

2010. We support and endorse the consultation responses and evidence provided by:

 The Discrimination Law Association1

 Sheila Wild and Sue Hastings, Equal Pay Experts

 The Trades Union Congress2

 The Equality and Diversity Forum.3

We do not want to repeat all this information but will highlight our particular

concerns regarding the impact these changes may have on women and equalities

groups in general. We are responding to the principles raised in this consultation

rather than the specific listed questions.

1 http://www.discriminationlaw.org.uk/home

2 http://www.tuc.org.uk/index.cfm

3 http://www.edf.org.uk/blog/?p=18722

Questionnaire procedure (Equality Act 2010 section 138)

This part of the response deals with the proposal to remove from the Act procedures for obtaining information. We challenge the government’s stated reasons for proposing the repeal of section 138 and consider the consultation to be flawed as it is based on inaccurate and/or misleading information.

The Government’s key reasons for repealing section 138 are based on an incorrect

understanding of the purpose of the procedure and what the legislation on the Sex

Discrimination Act in 1975, the Race Relations Act in 1976 and the Disability Discrimination Act 1995 states is its purpose. Therefore WRC is concerned that the Government’s main argument for repeal of section 138, that it is failing to meet its ‘intended purpose’, has been inaccurately stated.

The Government’s reasons to repeal section 138 also appear to rely on data from two surveys, neither of which provide reliable evidence in support of these arguments. When non-governmental organisations provide evidence to support their position and responses to government this is often unfairly questioned as being unreliable, we would hope that the Government themselves would ensure that the data they use to make key decisions is robust and accurate.

The argument that completing a questionnaire form will be difficult and time consuming is a very dangerous one as this reproduces the idea that dealing with discrimination against equality groups is a ‘bureaucratic burden’. This attitude to equalities and equal treatment goes against the Equality Act 2010 and other human rights legislation as well as international human rights standards that the UK government has signed up to and has obligations under.

The notion of ‘burden’ is also inaccurate as without a questionnaire, a claimant will need to bring proceedings and apply for an order for disclosure or further information and so the burden on the respondent is considerably greater. WRC considers that the Impact Assessment (Annex E) as a whole provides an incomplete and inaccurate picture of the ‘costs’ and benefits to individuals or employers/service providers of the questionnaire procedure. Section 138 questionnaires comprise only one part of the procedure under the Equality Act 2010 for resolving potential complaints of discrimination. Therefore it is misleading to suggest that the time and costs incurred by businesses in reading questions and preparing replies can be isolated from the time and other costs which may be involved in a discrimination case as a whole. In many cases without the question and reply process the time and costs for all parties will be greater.

The exchange of information through the statutory questionnaire frequently results in a settlement without the need for further proceedings, which for the employer/service provider would normally involve far greater costs and manager/staff time. Therefore the impact of the questionnaire procedure is a saving rather than an added cost and repealing this procedure may, in fact, result in overall greater costs. The settlement (as opposed to litigation) of cases where a business has not been able to provide a clear and adequate explanation for apparently discriminatory treatment is also in the public interest. Businesses unable to satisfy themselves at an early stage that actions are not discriminatory should not maintain a position that pushes claimants into litigation that could easily be avoided.

When considering whether an individual has simply been treated unreasonably or whether their treatment is part of a discriminatory pattern it is essential to be able to ask questions regarding statistical patterns in the workplace, e.g. statistics which reveal the status of Black, Asian and Minority Ethnic or female or disabled workers in an organisation, or questions on how childcare requests or requests for religious observance are accommodated. The employer would be highly unlikely to give this information in response to an ordinary letter from the worker or their legal adviser.

The questionnaire procedure enables access to relevant statistics which may, or may not, disclose such disadvantage and is therefore vital as an employer/service provider would not provide such statistics voluntarily through ordinary correspondence. The questionnaire is the most efficient tool for gathering the sort of statistical and detailed grading information that is needed, on the one hand to enable a prospective claimant to decide whether or not to proceed with a claim, and on the other, to enable the Employment Tribunal to clarify the issues and decide on the most cost effective way of progressing the claim through the Tribunal process.

WRC believes that without the questionnaire procedure there will also inevitably be more speculative litigation. The outcome of a case will then depend heavily or entirely on the cross-examination of the key person against whom the allegation was made. Whereas if that person had been questioned through the questionnaire procedure the need for, and length of, such cross-examination would be proportionately reduced. We are concerned that this will lead to people not wanting to take cases and to exercise their rights to challenge discrimination as they will not want to go through this process. This will also have an impact on more vulnerable claimants who may not wish to take a case to tribunal because of health issues or caring responsibilities and the emotional and time impact that this will have on their lives. Without the questionnaire procedure they will be forced to take a case rather than have it potentially resolved at an earlier stage with less time, stress and cost involved.

Questionnaires are crucial are to enable people to prove genuine discrimination claims. They offer a structured, time-bound way for a potential claimant to find out the employer’s/service provider’s reasons for taking certain action and to gather evidence which the claimant cannot access in any other way. Without the kind of information which individuals can only obtain through written questionnaires under section 138, in many cases it will be almost impossible to prove discrimination or breach of an equality clause. Also, to comply with European law4 the UK has incorporated into national equality legislation the shifting of the burden of proof. UK courts have recognised that statutory questionnaires are an important part of the process of deciding whether an employer has discharged the burden of proof once the claimant has proved a prima facie case. Questionnaires are not a problem for employers who have

4 Including Directives 97/80/EC, 2000/43/EC, 2000/78/EC

nothing to hide: they are alerted at the earliest stage to the strengths and weaknesses of a possible discrimination or equal pay claim and generally take action swiftly to settle the case if need be. Conversely, repeal of the questionnaire procedure will mainly serve the interests of employers or service providers who do not wish to expose their potentially discriminatory policies and practices. Therefore the removal of this process will in fact lead to increased discrimination and breaches of equalities legislation which is a regression of UK and international discrimination law and human rights.

The implication of revoking the questionnaire is twofold: a potential increase in requests for information under the Freedom of Information Act, as public sector workers seek to substitute these for the statutory questionnaire procedure; and, a potential increase in the number of private sector complainants seeking orders for disclosure through the Employment Tribunal, with consequent implications for the duration and cost of claims.

The questionnaire procedure facilitates access to justice, enables both parties to assess whether a claim is admissible and enables them to reach an early settlement where this is appropriate. WRC urge the Government not to repeal it.

Equal Pay

In addition to claims made under the various protected grounds, the questionnaire procedure applies to the equality of terms provisions. The proposed amendments would have a particular impact on equal pay claims which undermines the priority given by successive governments to closing the gender pay gap.

The Equal Pay Act 1970 provided, with very similar wording conveying the same purpose, a questionnaire procedure for potential equal pay complainants. This also meets European requirements for transparency of pay systems and for access to justice, both of which are strong features of EU jurisprudence on equal pay. By encouraging employers, early on in the process of an equal pay claim, to explain the pay system, the statutory questionnaire procedure supports the principle of transparency.

Equal pay claims, and particularly claims of equal pay for work of equal value are complex and even the simplest of claims calls for the disclosure, through one route or another, of statistical information (e.g. gender profile of the workforce, patterns of hours worked and length of time in post for both claimants and their comparators) and detailed information on grading and job roles. As this information needs to be made available to the claimant and her adviser, removing the questionnaire will inevitably lead to an increase in requests for the Tribunal to order disclosure, and will force claimants further along the Tribunal route. Pay discrimination differs from other forms of discrimination in that, even in circumstances where there is only one claimant, the way in which the discrimination is manifested is the result of systemic action by the employer. The questions in the questionnaire procedure can also alert an employer to any unwitting discrimination inherent in systemic actions. Where this is the case, the 5 employer will in all probability take action to resolve the issue without the claimant needing to have recourse to the Employment Tribunal. The questionnaire can thus act as a prompt to ensure there is no gender pay gap and deal with discrimination. Therefore this have a much wider impact on all female staff and provide best practice to support the closing the gender pay gap in the UK.

Employment Tribunals power to make recommendations

(Equality Act 2010 section 124)

This part of the response deals with the wider recommendation provisions. This new provision has been available for less than two years therefore we cannot understand why it is thought to be a burden on business and would like to know what substantial hard evidence there is that employers find it to be problematic. We support the wider recommendation powers which are a key part of the Equality Act 2010, as these powers shift the emphasis towards changing the overall practices of organisations, rather than just responding to individual claims. Discrimination is rarely an isolated incident and similar cases and patterns often arise within an organisation as a result of a particular workplace culture, policies or management practices and therefore must be addressed. A recommendation, successfully implemented, should also result in fewer claims being brought as a whole in the future and lead to better practice around equalities, ensuring that employers show a commitment to equality and do not discriminate against employees, as most wider recommendations are aimed at current and future employees.

WRC believes that claimants benefit from wider recommendations being made, as it enables them to see that the community at large is responding to the discrimination claim that has been upheld. If a wider recommendation is aimed at trying to prevent the causes of discrimination, then it serves the same purpose as the other provisions of the Equality Act 2010 which are trying to prevent discrimination from taking place at all. The power to make wider recommendations also helps meet the UK’s obligation under EU law to ensure that sanctions for discrimination are “effective, proportionate and dissuasive”.5 Increasingly, businesses are prepared to make a commitment to review and improve procedures as part of a negotiated settlement. This helps them demonstrate a commitment to equality that benefits all employees and has an overall benefit for the business as a whole. When a recommendation is made and implemented, it is likely to lead to better employment practice and prevent further cases of discrimination – with all their associated costs.

The wider recommendations power should not be repealed. Although just a handful of cases have so far been reported in which the wider recommendations power has been used, the evidence from these cases suggests that tribunals are well placed to make such recommendations and are likely to use them in an effective and proportionate manner. The recommendations made are clearly 

5 Article 17 Employment Framework Directive 2000/78/EC and article 15 Race Equality Directive

2000/43/EC

aimed at preventing others in the workplace suffering similar treatment. They are based on the tribunals’ carefully considered findings of fact in each case and they are targeted at training those within the organisation who bear the ultimate responsibility for ensuring employment law and the employer’s policies and procedures are adhered to. Employers are unlikely to do this voluntarily. An employer that goes to the length of defending a claim may not be quick to recognise the failings within their own organisation and address them without some prompting by the Tribunal in its judgement. The benefit of the recommendations to employers is that they are given clear guidance on what needs to change and a timeframe for making those changes. It may also be the case that reported recommendations influence other employers to maintain or adopt steps that help reduce the risks of them facing such claims too. WRC strongly urges the Government to take the approach that a measure of prevention is better than attempting to solve the problem after the event, and that this will avoid wider discrimination, therefore we recommend retaining this power.
