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Equality Act 2010: consultation on repeal of two enforcement provisions
Response from Royal National Institute of Blind People (RNIB)

1. About us

As the largest organisation of blind and partially sighted people in the UK, RNIB is pleased to have the opportunity to respond to this consultation. 

We are a membership organisation with over 10,000 members who are blind, partially sighted or the friends and family of people with sight loss. 80 per cent of our Trustees and Assembly Members are blind or partially sighted. We encourage members to be involved in our work and regularly consult with them on government policy and their ideas for change.

As a campaigning organisation of blind and partially sighted people, we fight for the rights of people with sight loss in each of the UK’s countries. Our priorities are to:

· Stop people losing their sight unnecessarily

· Support independent living for blind and partially sighted people

· Create a society that is inclusive of blind and partially sighted people's interests and needs.

We also provide expert knowledge to business and the public sector through consultancy on improving the accessibility of the built environment, technology, products and services.

About our Legal Rights Service
RNIB Legal Rights Team provides advice and representation to blind and partially sighted people in relation to breaches of the Equality Act, employment and goods and services provisions. 
We also have a discrimination lawyer attached to our policy and campaigns department who takes cases which are of strategic importance to blind and partially sighted people as a whole. 
2. General comments

RNIB is pleased to have the opportunity to respond to the consultation on the repeal of two enforcement provisions from the Equality Act 2010. In addition to our response we support the response submitted by the Equality and Diversity Forum (EDF) of which RNIB is a member organisation.
Rather than focus on the individual questions asked, we have addressed our comments in response to the underlying principles of the consultation document.

3. Procedures for obtaining information (section 138 Equality Act 2010)
RNIB does not agree with the proposal to repeal the questionnaire procedure. The procedure is beneficial for the claimant, organisations such as RNIB, the tribunal and courts system and for employers wishing to improve their commitments to equality.

The team of discrimination lawyers working within RNIB have used the questionnaire procedure in a number of cases under both the Disability Discrimination and Equality Act provisions. For RNIB it is a procedure of last resort and is only used when our attempts to gain information about a case through correspondence has failed i.e. where an employer or service provider has failed to answer the questions that we have asked them (often more than once) about the potential discrimination. 

We have also used the procedure in cases where it was likely that we would need to issue/have issued employment or County Court proceedings. We sought to narrow the issues between the parties and to establish the evidence that existed in relation to those issues in order to ensure that the case was properly focussed.

Where the questionnaire procedure has been used the case has been successfully settled (or settlement discussions are now taking place). We have found that the very focussed questions we have asked as part of the questionnaire procedure have forced employers or service providers to consider the actions that they have taken and how they could be considered discriminatory. 

The consequences of not answering the questionnaire have also forced the employers and service providers to take the matter seriously and are highly effective in encouraging a response. The alternative is for an employer or service provider to simply refuse or to avoid answering questions in correspondence. This leaves an aggrieved person with the choice of either issuing proceedings in the Courts or tribunal or not pursuing the matter. Both are clearly less than desirable. 

Case Study
Mr B and others considered that they were being discriminated against in their access to a company's TV services. The issue had previously been raised with the company by RNIB on behalf of blind and partially sighted people generally over a number of years but without success. Mr B wrote to the company (assisted by RNIB) expressing his concern and suggesting that their actions may be discriminatory but the company's response failed to take the complaint seriously and provided no practical resolution. RNIB then wrote a very detailed letter to the company setting out the potential discrimination and also asking for various pieces of information/documentation in order to clarify the issues. The company provided a general response which did not address the issues raised and failed to provide any of the information requested. 

RNIB then sent the statutory questionnaire. In response the company set out in detail why they considered the service they offered was not discriminatory and what consideration they had given to alternative solutions. The response to the questionnaire helped us to understand the legal position and although we still believed there was a case to answer, we decided that certain aspects of the case should not be pursued (as we were satisfied with the steps taken). Following the response to the questionnaire the TV company asked us to enter into without prejudice discussions with a view to resolving the issues raised in the case. These discussions are ongoing and no proceedings have been issued.  

As outlined above we believe the questionnaire procedure is a very effective tool which enables claimants to better understand whether or not they have been discriminated against contrary to the requirements of the Equality Act. If they believe that they have it enables them to bring their case in the most effective way.

The questionnaire also has the subsidiary benefit of focussing an employer or service provider's attention on whether their actions may have breached the law and to consider whether they can justify their actions in this regard.

Without the questionnaire procedure, we believe that it would be necessary to issue proceedings at an earlier stage without all the necessary information. This potentially leads to further unnecessary costs on both sides and delay within the tribunal and court systems.
A good employer or service provider who takes discrimination claims seriously will undoubtedly take time to answer questions put by an aggrieved person whether or not the they are put in the form of a questionnaire and so would not benefit significantly from the proposal. It is only an employer or service provider who fails to take these matters seriously who stands to benefit (in the short term) from the proposals (by not having to take time to answer the questionnaire). However, in the long term it is likely to lead to additional cost for the reasons outlined above. Unmeritorious claims are unlikely to be significantly deterred and can still put an employer to significant inconvenience through correspondence and issuing proceedings etc. 

Whilst we believe that the questionnaire procedure should remain, we do believe that there may be some scope for streamlining the requirements of the form in order to make them shorter and less technical in order that it is easier for non lawyers on both sides to complete meaningfully.

RNIB shares the views of EDF in relation to the importance of the questionnaire in the assessment of cases by employment tribunals. We believe this applies equally to County Court proceedings.  
RNIB would urge the Government to reconsider its proposals in relation to the questionnaire procedure. We believe that the repeal of this very important mechanism, will only serve to increase the number of cases where court or tribunal proceedings are issued and to discourage settlement at an earlier stage. We do not believe that they will ultimately benefit business and will make it a good deal more difficult for claimants and organisations such as RNIB who provide advice to effectively and efficiently pursue meritorious claims. 

4. Wider recommendations power of employment tribunals: section 124(3)(b) Equality Act 2010

The removal of the power for employment tribunals to make wider recommendations is in RNIB's view also an unnecessary step and cause for concern. 
The power was introduced as part of the Equality Act 2010 and the consultation document states that it is only aware of one case where a wider recommendation has been used. The case quoted, Stone v Ramsey Health Care, resulted in the employer providing training for its staff on maternity rights, a result which benefits employees and Human Resource professionals in their understandings of equality practice.

If the wider recommendations provision is currently rarely used and the burden it put onto the business when it was employed was a practical and beneficial demand for the business to comply with, it seems an unreasonable conclusion to draw that this constitutes an unnecessary burden on business. This is especially true when it is considered that the provision is a discretionary measure for the employment tribunal, enabling it to be efficiently targeted at those who fail to meet commitments to equality on a wider scale than just the employee in question.

3.2 of the consultation document states that the British Chambers of Commerce argue that employers often make changes to their policies and practices as a result of a tribunal finding, without the need for a recommendation. Again however, it seems unreasonable to claim that the recommendation power is a burden on business if measures are put in place anyway, even when it is not enforced.

Furthermore if there are a growing number of employers who implement recommendations across their business voluntarily, the removal of the provision will lead to employers who are unable to recognise internal bad practice continuing to pursue discriminatory policies. This in turn will lead to further discrimination cases with the associated costs and time involved. We would urge the Government to see the wider recommendation power as a preventative measure which can save businesses from unnecessary further employment tribunals and save employees from business wide discriminatory practices. 
RNIB therefore believes that the Government should retain this power. The well placed discretionary use of the provision should ensure that businesses can strengthen their equality practices, safeguarding their employees' rights, and protect against future costly cases of discrimination.
August 2012

RNIB policy and Campaigns team
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