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6th August 2012

To: enforcement@geo.gsi.gov.uk 
= by email only = 
PCS Response to: Equality Act 2010: Removing:

(a) employment tribunals’ power to make wider recommendations in discrimination cases; and
(b) the procedure for obtaining information
1 - 4. In what capacity are you responding? 

PCS is the largest civil service trade union in the UK, representing over 280,000 members working in government departments, non-departmental public bodies, agencies and privatised areas. 

Queries or clarifications arising from this response can be addressed to, National Officer, PCS Legal & Personal Case Unit, either at the address above or by email to 
5. Do you know of any other discrimination-related case in which the wider recommendations power under s.124(3)(b) of the Equality Act 2010 has been used since October 2010?

We are aware of four reported employment tribunal cases where the wider recommendations power had been used:

· Stone v Ramsay Health Care UK Operations Ltd  ET/1400762/2011

· Crisp v Iceland Foods Ltd ET/1604478/2011, 1600000/2012

· Austin v Samuel Grant (North East) Ltd ET/2503956/2011

· Why v Enfield Grammar School ET/3303944/2011

Very few ET cases are publicly reported and relatively few cases have been heard under the Equality Act 2010, as it is a new law and these provisions in particular were not in place within the previous equality legislation. PCS believes it is far too early to judge the effectiveness or otherwise of these provisions in addressing underlying reasons for discrimination. 

6. Please provide details of the case(s) concerned, such as nature of the claim, type of organisation involved in the case, whether the organisation is a large, small or medium sized enterprise or other. 

Two of the cases above involve pregnancy and maternity discrimination, one involves disability discrimination and harassment, and the other involves sexual orientation and religion/belief harassment and victimisation.  

Two of the employers are large private sector organisations, one is a small private sector employer and one is in the public sector. 

In Stone v Ramsay Health Care the claimant suffered serious detriments and discriminatory treatment because she was on maternity leave over a sustained period of time, which was compounded by the failure of HR and senior managers to understand the relevant statutory rights and the company’s own policies and procedures. 

In Crisp v Iceland Foods a manager and HR manager in a major retailer ridiculed an employee’s disability, showed poor understanding of mental health issues and failed to offer appropriate support to the claimant during a disciplinary hearing (which the employee had ended up in due to the employer’s own administrative errors). Their treatment of the claimant was considered to have been bad enough to have breached the implied duty of trust and confidence and the tribunal upheld a finding of constructive unfair dismissal. Claims of disability-related harassment, direct disability discrimination and a failure to make reasonable adjustments were also upheld. 

In Austin v Samuel Grant (North East) Ltd the claimant suffered harassment related to sexual orientation and religion or belief over several months and was held to have been victimised because he was dismissed by one of the perpetrators of the harassment, the managing director of the company, shortly after making a formal complaint. The respondent employer was a small private sector company, employing 12 people, however it was part of a larger group of companies which in total employed 80 people and had an HR manager in post. 

In Why v Enfield Grammar School the claimant was unfairly constructively dismissed and suffered discrimination on the grounds of pregnancy and maternity as she was treated unfavourably in not being scheduled to teach A’ level physics classes. 
7. Please say whether you consider the use of the power in this case or cases has been effective (closely linked to the act of discrimination to which complaint relates) and/or proportionate (tribunal took account of employer’s capacity to implement the recommendation). Please provide further details. 

In all four cases, PCS would agree with the TUC’s analysis that the power in s.124(3)(b) has been used effectively and proportionately by the ET. 

In Stone, the ET awarded injury to feelings of £18,000, reflecting the fact that the treatment had affected her “at a time when she was particularly vulnerable emotionally and [was] undermining of [her] ability to have confidence in her position both as a mother and as a senior manager” and that there was a “thorough and abject failure by the respondent to have protected the claimant from the pregnancy and maternity discrimination” [158]. 

The tribunal was satisfied from the facts presented to it that the employer “tolerates and even seems to encourage a culture in which there is a worrying lack of understanding at senior management level of not only its seemingly well drafted procedures on maternity and pregnancy provisions but the objective that sits behind them – to enable women to be protected from unfavourable treatment because they are pregnant or on maternity leave and to benefit properly from that protection. This tolerance is compounded by its Equal Opportunities Policy failing to identify pregnancy and maternity as a protected characteristic. Even at tribunal hearing there appeared to be no recognition of the failures by the respondent to have followed its own policies or that any failure in that regard had any particular significance” [126]. It also commented that HR had “seemed untroubled” by the failure to properly follow the company’s policies and that there had been “a total blind spot” in relation to a breach of the statutory provisions on compulsory maternity leave [127].  

The recommendations the tribunal made under s.124(3)(b) were that within six months the respondent should appoint external consultants to implement a training programme for all managers and all HR team members on its own maternity policies and the statutory rights in relation to pregnancy and maternity and that it should redraft its Equal Opportunities Policy to include pregnancy and maternity as a protected characteristic. In making these recommendations the tribunal stated that it “was of concern to us given the considerable resource of this respondent and the likelihood that it employs considerable numbers of women”.  

We cannot see any grounds for arguing that the tribunal in this case made recommendations that were not closely linked to the discrimination complaint or that failed to take into account the employer’s capacity to implement them or was not proportionate, particularly given the risk of other women in the workplace suffering similar treatment.

In Crisp, the tribunal awarded £7,000 for injury to feelings that was suffered as a result of the claimant hearing a recorded conversation between her area manager and an HR manager making fun of her mental health disability. The tribunal concluded this was disability-related harassment and direct disability discrimination. It concluded that rather than there being some malicious or deliberate intent behind the managers’ behaviour, it was more likely that they had no idea how to deal with the claimant because of her mental health problems and were disguising that with inappropriate humour. The claimant’s manager had never undergone any equality training. The HR manager said she had but some time ago and the tribunal said it was evident from her responses to questioning that her awareness of mental health issues was “no less than woeful” [13.2].    

The tribunal said they felt it was right in the circumstances, where senior managers, including those in HR, had demonstrated such a lack of understanding of disability issues to recommend that all those in the HR function who provide advice to managers on disciplinary and grievance issues should be trained on disability discrimination, with specific reference to mental health, and all managers at area manager level and above should be given training on the issues surrounding disability discrimination. 

The tribunal’s approach seems entirely appropriate and proportionate. The employer is a major retailer, there were clear failings in senior management’s and  HR’s understanding of disability issues and disability discrimination law, which appeared partly to be the result of no or infrequent training being given to management and HR on these issues.

In Austin v Samuel Grant (North East) Ltd the claimant suffered sexual orientation harassment and religion/belief harassment over several months, when he complained he was dismissed and this dismissal was held to be unfair and victimisation under the Equality Act 2010. One of the perpetrators of the harassment was the managing director of the company, who frequently sent emails of a sexist, racist or religious nature to staff, not recognising the inappropriateness of this and what an offensive, degrading and humiliating workplace culture this created for some staff. The HR manager failed to deal properly with the serious complaints of harassment made by the claimant about the managing director, lacked awareness of the law (in that he thought no one with less than 12 months’ service could be unfairly dismissed and was clearly unaware of the statutory provisions on victimisation and discriminatory dismissals) and failed to ensure that the disciplinary procedures set out in the company’s handbook were followed. The managing director and HR manager also appeared to be reluctant to disclose documents to the tribunal and seemed to be trying to cover up what was said at meetings or in emails. The tribunal considered that the treatment suffered and the impact it had on the claimant warranted a £10,000 award for injury to feelings and a substantial award of nearly £44,000 was made for loss of earnings as the claimant had been unable to find new employment despite his best efforts because prospective employers became aware of the employment tribunal proceedings he was involved in. 

The recommendation the tribunal made in this case was that the employer should update its policies on discrimination taking account of the Equality Act 2010 and that the directors and managers of the whole group of companies receive diversity training from a reputable provider. This recommendation is particular to the complaint made to the tribunal and includes proportionate and effective steps of ensuring such incidents do not happen in future. The cost of implementing the recommendation is negligible when compared to the size of the compensatory award (together with the cost of the counsel it engaged to defend the claim) and would assist the SME in avoiding such costs in the future.    

In Why, the tribunal made a recommendation that the senior management team and heads of department be trained on equality law, including the position of women returning from maternity leave. This recommendation is related to the particular complaint and again the tribunal’s use of its power appears to be proportionate. Although the school is not a large employer, it is in the public sector and is bound by the requirements of the Public Sector Equality Duty which requires it to have due regard to the need to tackle unlawful discrimination and advance equality of opportunity when carrying out its employment function including in relation to the protected characteristic of pregnancy and maternity.  

8. How far do you agree or disagree that the wider recommendations power should be repealed? Please explain your answer.

PCS  strongly disagrees that the wider recommendations power should be repealed. 
In many ET cases the tribunal panel will hear and consider detailed evidence about how that employer reflects and interprets the Equality Act into practice. It is clear that, in a significant proportion of such cases, that evidence will highlight system failures within that interpretation. To afford tribunals the power to make recommendations to address those failings makes clear economic and business sense – it allows the ET to facilitate changes designed to avoid further ET complaints in the future. 

There is no evidence to support the ‘fears’ of employer organisations, lobbying for these changes, that this power will be used in anything other than the effective and proportionate way in which the ET has historically exercised all of its’ powers. 

PCS also notes that, in many cases where an employer defends an ET claim, even when they are found to have failed in their compliance with the law, they are more likely to put that decision down to an aberration by the ET panel on the day, rather than look again at the systems and practices which the ET may criticise in their judgement, meaning it is more likely that those practices will continue unchanged, if the power of ETs to make recommendations for change are withdrawn. 

In our experience, discrimination is rarely an isolated incident but similar cases and patterns often arise within an organisation as a result of a particular workplace culture, policies or management practices. 
We fail to understand the stated position of the BCC – that many employers will have put changes in place in any event. If that is the case, we do not understand why the employer would be defending the claim: if they have recognised the need for change, would that not also indicate that the former position allowed discrimination to occur? In any event, such an employer could easily place information before the ET of the changes that they had already made, which the ET would fully take into account before deciding whether or not to make recommendations and, if so, what recommendations to make. 
9. Have you or your organisation been involved in a procedure for obtaining information about a situation involving potential discrimination, harassment or victimisation? 

PCS has been involved in many cases using the procedure for obtaining information about potential discrimination. 
10. & 11. Please provide details of your involvement in a procedure for obtaining information and indicate whether the procedure for obtaining information was set in motion under previous equality legislation or s.138 of Equality Act 2010.

PCS provides advice and guidance, both general and case specific, to our members and their representatives in using the questionnaire process. We did this under the previous equality legislation and continue to do so under the Equality Act. 
As a ‘trade organisation’ and an employer we have also experienced the process from the ‘other side’ – as a recipient of questionnaires to which we have had to respond. 
12. Please indicate what action was taken by the potential complainant after using the procedure for obtaining information. And provide further details. 

13. If a claim was taken to an employment tribunal or court after using the obtaining information procedure, what was the outcome of that case?

14. If the potential complainant did not lodge a claim with an employment tribunal or court, please indicate the outcome of using the procedure for obtaining information.

15. Please provide additional details about your experience of the procedure for obtaining information (e.g. details of time/costs involved, whether the forms assisted with the efficiency of the claims process in a tribunal or court etc.) 

The cases that PCS reps have dealt with have had a variety of outcomes as a result of using the questionnaire process. In some cases, the information received has assisted in clarifying that discrimination has indeed likely occurred whilst in others it has had the opposite impact, making it clear that an objective decision has been made. In some cases, the issuing of the questionnaire has identified to the employer itself that discrimination has taken place, prompting them to seek to settle the matters without the need for a formal reference to the ET. 
In one case, a security guard, who had recently been diagnosed with type 2 diabetes and told that he would have to manage his lifestyle to control it, had been refused his request to move from 24 hour working to a daytime only shift pattern. The questionnaire raised a series of possible adjustments, asking the employer in each case whether they had specifically considered that adjustment and, if so, what was the outcome.  This provided a clear indication to the employer that they had been far too quick to dismiss the application and they re-visited the situation and were able to make a reasonable adjustment which avoided the employee having to choose between his job and his recommended health management approach. 
16. How far do you agree or disagree that the procedure for obtaining information in s.138 of the Equality Act 2010 should be repealed? Please explain your answer.

PCS strongly disagrees that the procedure should be repealed.   

We do not agree that the process has created unintended burdens on business – in every case where the questionnaire process is used and results in no further action being taken by that employee in pursuing a claim for discrimination, we would argue that, in fact, it has greatly reduced the burdens not only on business but also on the Employment Tribunal system. This saving does not appear to have been factored into the considerations. 

Even where a claimant proceeds to make a discrimination complaint, in many such cases the intervention of the questionnaire process serves to make that complaint far better focussed from the outset – resulting in savings in time and expense both for the employer and the tribunal service. Many issues are clarified in advance of a tribunal hearing, witnesses are able to refer to information and data in the employer’s response, there is less need for cross-examination and there are fewer requests for disclosure of documents. Employers can therefore save considerable time and resource in responding to a questionnaire. 
PCS does not recognise the claimed time and difficulty in responding to questionnaires – we would suggest that any employer taking this prolonged period of time to formulate a response to a questionnaire is either going far too far in seeking to reply to the questions posed or else has very poor records of key events, such as recruitment, which are most likely to elicit questionnaires. 
PCS believes that the proposal to repeal the equal pay questionnaire is counter to this government’s stated objective of encouraging greater transparency in pay in the private sector through its promotion of Voluntary Gender Equality Reporting and its commencement of s.77 of the Equality Act 2010 on pay discussions between fellow workers. The statutory procedure is the most effective mechanism for an individual working in the private sector to ask their employer – the party who holds all the necessary information – questions that would help them establish whether or not there has been discrimination in pay. Only a tiny proportion of equal pay claims come from individuals employed in the private sector, partly due to the lack of transparency in pay and grading, and the removal of the questionnaire procedure will put such employees at a further disadvantage when compared to public sector workers who could rely upon Freedom of Information requests to obtain such information if they did not already have it.  
PCS does not believe that the ideas postulated in S3.13 are correct – repealing the process and substituting a system of informal letters seeking information will have a significant impact on access to justice, particularly when combined with other Government decisions, such as the planned introduction of fees for Employment Tribunals.  Employers will be freely able to ignore such requests, as there is not a formal legal duty to reply, in the belief that, without any information at all, potential claimants will be discouraged to pay a lodging fee to commence an Employment Tribunal action. The very fact that the current system is statutory is what encourages employers to respond to such requests for information. 
17. Do you think that there are further costs to repealing the wider recommendations provision which have not already been included in the impact assessment? 

The IA recognises there are non-monetised costs of repealing the power, reflecting the non-monetised benefits of keeping it but as there is no figure attached to this it is not reflected in the final summary of the impact of withdrawing the power. 

Under the ‘do nothing’ option a non-monetised cost is that employers’ fears of excessive or inappropriate recommendations continue. The option of retaining the power but working with employers to allay those fears by explaining the precise limits of the power and how it has been used in practice is not considered.   

18. Do you think there are further benefits of repealing the wider recommendations provision which have not already been included in the impact assessment?

19. Please use the space below to provide any comments you have on the assumptions, approach or estimates we have used in the wider recommendations provision impact assessment?

A major problem with the IA is that it was drafted at a time when there had been no reported cases where a tribunal had used the power. Therefore, many of the assumptions and estimates in it no longer apply.  

20. In your view, does the impact assessment for the wider recommendations provision accurately assess what the implications for equality are? 

It assesses only the impact on people with protected characteristics who are tribunal claimants. This is wrong. It should also consider the impact on people with protected characteristics who are in workplaces where there is non-compliance with the Equality Act 2010 and a lack of understanding or care on the part of senior management and HR to ensuring equal treatment.   

The assessment is again based on the assumption that the power has not been used and is therefore an unnecessary remedy in cases where there has been a finding of discrimination and a likelihood that others are at risk of similar treatment. This needs to be revised. 

21.Do you think there are further costs to repealing the obtaining information provisions which have not already been included in the impact assessment? 

Yes. The impact assessment does not consider the costs of employers having to respond to tribunal claims that could have been dealt with at an earlier stage had a questionnaire been issued and responded to. 

Neither does it consider the cost to individuals of not having this route for obtaining information that helps them assess whether or not discrimination was the cause for their treatment. Our response to the consultation questions above make clear unions’ experiences of the benefits for individuals of having access to such a procedure and the inadequacy of alternatives suggested in the consultation paper. 

22. Do you think that there are further benefits to repealing the obtaining information provisions which have not been included in the impact assessment?

23. Please use the space below to provide any comments you have on the assumptions, approach or estimates we have used in obtaining information provisions impact assessment? 

The impact assessment is based on an extremely limited evidence base. It cites the BCC survey of micro businesses as providing evidence of concerns that the questionnaires are used as “fishing exercises” by employees and as reflecting concerns about having to complete lengthy and technical questionnaires. However, while the questionnaires were mentioned in the report’s commentary and BCC called for their repeal, the survey does not provide any direct evidence from micro businesses in relation to the questionnaires and it is not clear whether they were even asked about the questionnaires or any respondents to the survey mentioned them.

Given the original purpose of the questionnaires, their long history, their importance in shifting the burden of proof and facilitating access to justice and their use by at least an estimated 9,000 individuals a year, the government should not repeal the provision without gathering further evidence on their use and benefits from the claimant perspective.    

24. Does the impact assessment for the obtaining information provisions accurately assess what the implications for equality is? 

No. The assessment gives no consideration whatsoever to the impact the removal of the questionnaire procedure will have on victims of discrimination, who are most likely to come from one of the protected groups. It presents no evidence as to who uses the questionnaire procedure, their reasons for using them and what would happen in the absence of them. It then concludes that the repeal of the procedure “does not impact on an individual’s access to justice”. 
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