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EQUALITY ACT 2010 –

REMOVING (A) EMPLOYMENT TRIBUNALS’ POWER TO MAKE WIDER RECOMMENDATIONS IN DISCRIMINATION CASES;

AND (B) THE PROCEDURE FOR OBTAINING INFORMATION
AN NUT RESPONSE

AUGUST 2012

                                                                                                                                 
1.
The National Union of Teachers (NUT) welcomes the opportunity to respond to the above consultation.  Its comments on each of the proposals are set out below.

Question 8:  How far do you agree or disagree that the wider recommendations power should be repealed?  Please explain your answer
2.
The NUT is strongly opposed to the repeal of section 124(3)(b) of the Equality Act 2010 for the following reasons:
· The assertion by the British Chambers of Commerce that the power is not required because employers often make changes to their policies and practices following an adverse tribunal finding is unsupported by evidence; 
· The NUT’s casework experience is that employers (particularly small employers) will not change policies and practices affecting a minority of workers unless forced to do so;
· Of all the complaints of discrimination referred to the NUT last year, only a hand full of local authority maintained schools and academies are known to have responded positively to concerns raised by the Union and demonstrated a willingness to change their policies and practices in response to union pressure.  It is still the case that many employers consider individual concerns to be atypical and far from the norm.  They are unlikely to view the concerns expressed by one worker as highlighting a problem or issue within the organisation as a whole;
· Where a culture of discrimination and harassment exits in an organisation, recommendations which relate only to the successful claimant will be of little or no benefit to the wider workforce (or even to the claimant) if the claimant was dismissed or resigned or was never in the employer’s employ because the discrimination complained of relates to the recruitment process;
· Employers’ fears of inappropriate or excessive recommendations are entirely unfounded.  The fact that the Government can point only to one instance in which the wider recommendation has been used since October 2010 is evidence of this.  It is likely that tribunals will exercise their wider recommendation powers in the same way they currently exercise their power to order re-engagement or reinstatement in unfair dismissal claims.  They will not issue an order unless they believe it can actually work.  Of the 4,200 successful unfair dismissal (UD) claims last year, tribunals awarded just 8 reinstatements, which represent 0.1% of successful UD claims;
· Respondents may make representations where they do not believe the tribunal’s recommendations are realistic or achievable within the time limits set;
· In the absence of the wider recommendation powers, it is unlikely that discriminatory practices in the workplace will change as a result of one-off successes at tribunal.  The Employment Tribunals and EAT Statistics 2010 -11 is evidence of how relatively difficult it is (even in the absence of fees) for discrimination cases to succeed at tribunal;
	Successful Discrimination Claims at Employment Tribunal (2010-11)



	Type of Claim
	No. Issued
	No. Won
	% Won


	Sex discrimination
	18,300
	290
	1.5%

	Race discrimination
	5,000
	150
	3%

	Disability discrimination
	7,200
	190
	2.6%

	Religion/Belief discrimination
	880
	27
	3%

	Sexual Orientation discrimination
	640
	22
	3.4%

	Age discrimination
	6,800
	90
	1.3%


· The statistics (above) make very disturbing reading for workers and their representatives and are unlikely to encourage employers (even those with tribunal judgments against them) to change their practices without the use of the wider recommendation powers. 

Question 9: Have you or your organisation been involved in a procedure for obtaining information about a situation involving potential discrimination, harassment or victimisation?

3.
Yes, the NUT uses discrimination questionnaires in potential discrimination claims.

Questions 10 & 11: Please provide details of your involvement in a procedure for obtaining information and indicate whether the procedure for obtaining information was set in motion under previous equality legislation or under section 138 of the Equality Act 2010.

4.
Case A

The NUT served discrimination questionnaires on an independent school and an employment agency in 2004, under the former Employment Equality (Sexual Orientation) Regulations 2003. The replies to the questionnaires from the prospective respondents highlighted inconsistencies in the explanations for certain actions by both parties and indicated that the prospective claimant had as suspected been treated less favourably on grounds of his sexual orientation. 

5.
Case B

The NUT served a discrimination questionnaire on a faith school under the Equality Act 2010 in a case where discrimination on grounds of race and religion or belief was suspected. The main suspicion was that the employer had discriminated against the teacher by including a less favourable term in her contract that was not included in a comparable teacher’s contract.

Question 12-13: Please indicate what action was taken by the potential complainant after using the procedure for obtaining information. And provide further details.

6.
Case A

The replies to the discrimination questionnaires showed inconsistencies for the reasons that certain steps were taken. The replies showed a prima facie case of discrimination against both potential respondents. A claim was made against both parties and was settled outside the tribunal.

7.
Case B

The questionnaire was served and reminders were sent to the employer. The statutory time limit for lodging the discrimination claim was approaching, and as the employer had not responded to the questionnaire, the NUT lodged a claim to the tribunal. The respondent filed a response simply denying the allegations. The respondent then served a reply to the questionnaire at 16.30 the day before the Case Management Discussion providing a non-discriminatory explanation for the difference in the contractual terms. The claim was subsequently withdrawn.

Question 15: Please provide any additional details about your experience of the procedure for obtaining information (e.g. details of time/costs involved, whether the forms assisted with efficiency of the claims process in a tribunal or court, etc).

8.
Case A

The discrimination questionnaires and replies formed evidence upon which the claimant relied to establish his case for discrimination. Time and costs were saved as it was not necessary to argue certain points before the tribunal as the information was in the documents.

9.
Case B

Had the claimant not given the respondent the opportunity to explain the difference in treatment before the hearing, the matter would have proceeded to the CMD and possibly further. This would have utilised the tribunal’s time and would have increased the costs for all parties. The respondent was extremely reluctant to provide any evidence or explanation for the treatment. Had the respondent provided the information within a reasonable time, the claim would not have been made and further costs would have been saved.

Question 16: How far do you agree or disagree that the procedure for obtaining information in section 138 of the Equality Act 2010 should be repealed? Please explain your answer.
10.
The NUT strongly disagrees that the procedure for obtaining information in section 138 of the Equality Act 2010 should be repealed.  Our reasons are as follows:
· The equality questionnaire, if properly used by both parties, can be a tool for resolving workplace disputes without recourse to tribunals;
· The equality questionnaire can also save costs by encouraging the early settlement of disputes;
· The equality questionnaire is the closest thing to pre-action disclosure in employment law.  Many other complex areas of law, including personal injury and defamation, have pre-action protocols (including pre-action disclosure).  There is no reason why cases arising in the employment field should be the exception;
· Employers have 8 weeks in which to reply to an equality questionnaire, which should be preferable to the 28 days they normally have to respond to an originating application.
Question 17:  Do you think that there are further benefits and/or costs to repealing the wider recommendations provision which have not already been included in the impact assessment?  If so, please give details.

11.
The summary cost/benefit analysis (pages 48 to 49) contains a number of key assumptions, one of which is that 2.5% (or 550 discrimination cases) are on average successful at tribunal per annum.  As the consultation document states, the Government is aware of only one successful case since October 2010 in which a wider recommendation was made.  This represents approximately 0.2% of successful claims in which the wider recommendation power has been used.  The NUT is therefore slightly puzzled how the Government came up with a figure of between 0 and 17 cases (representing 3% of successful cases) in which the wider recommendation is likely to be made in future.
12.
The NUT does not believe that the Government’s methodology is sufficiently robust given the consequences for some of the most vulnerable workers in the country if it makes the wrong decision.  Some attempt should have been made to analyse the reasons why the wider recommendation power was not used in successful discrimination claims last year.  The NUT would expect the majority of claimants to have been unrepresented by a union or professional body, since cases in which claimants are represented by unions and professional bodies tend to settle either without recourse to litigation or in the early stages of litigation.  There is also likely to be less concern or focus on the impact of the respondent’s practices and policies on other workers in cases where the claimant is unrepresented by a union or professional body.  It may be the case that claimants and/or their representatives did not have a vested interest in seeking wider recommendations.  It may also be the case that tribunals have been reluctant to exercise their wider recommendation powers for the reasons stated at paragraph 2 (above).
13.
The NUT believes very strongly that the wider recommendation power should not be repealed in the absence of a clear explanation why it has been so little used to date.

Question 20:  In your view, does the impact assessment for the wider recommendations provision accurately assess what the implications for equality are?
14.
No, it does not.  There is an absence of detail regarding the likely implications for equality.  There is great focus throughout the consultation document on the concerns of business and too little focus on the concerns of equality groups and the people they represent.  The previous Government believed that recommendations were ‘a light-touch, risk-based way of reducing discriminatory practices within organisations and achieving a fairer and more equitable workplace for all, including individuals who belong to each of the equality strands’.  The current Government’s assertion that the recommendations place a burden on employers or conversely, that the wider recommendation powers are too little used to be of value is not sufficiently convincing to overturn that belief.  In the NUT’s view, the wider recommendations strike the right balance between the interests of employers and the pursuit of equality of opportunity in the workplace.
Question 21:  Do you think there are further costs to repealing the obtaining information provisions which have not already been included in the impact assessment?

15.
Yes.  The impact assessment does not consider the following:

· The number of claims settled without recourse to litigation because of the questionnaire procedure;

· The number of complaints likely to progress to litigation in the absence of the questionnaire procedure;

· The cost to employers of responding to data protection and/or Freedom of Information Act requests in place of the questionnaire procedure;

· The cost to individuals of having to pursue claims simply to obtain disclosure.

Question 24:  Does the impact assessment for the obtaining of information provisions accurately assess what the implications for equality are?
16.
No.  The NUT believes the impact assessment is inadequate.  There is no information relating to the likely impact of the proposal on the different protected characteristics and the steps which may be taken to mitigate the effects of any adverse impact identified.
