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Equality Act 2010: repeal of two enforcement provisions – National LGB&T Partnership response

Introduction

This document provides feedback from the National LGB&T (lesbian, gay, bisexual and trans) Partnership, a member of the Department of Health Strategic Partner Programme. The National LGB&T Partnership is an England-wide group of LGB&T voluntary and community service delivery organisations (see below for members of the Partnership) that are committed to reducing health inequalities and challenging homophobia, biphobia and transphobia within public services

The National LGB&T Partnership members intend to positively influence the policy, practice and actions of Government and statutory bodies, in particular the Department of Health, for the benefit of all LGB&T people and communities across England. The member organisations of the National LGB&T Partnership are: 

· The Lesbian & Gay Foundation (LGF) 

· East London Out Project (ELOP)

· Gay Advice Darlington and Durham (GADD)

· Gender Identity Research and Education Society (GIRES)

· GMFA

· Consortium of LGB&T Voluntary and Community Organisations 

· London Friend

· PACE

· Stonewall Housing

· Trans Resource and Empowerment Centre (TREC)

· Yorkshire MESMAC

The National LGB&T Partnership will ensure that health inequalities experienced by LGB&T people are kept high on the Government’s agenda and that best use is made of the experience and expertise found within the LGB&T voluntary and community sector. The National LGB&T Partnership is also establishing a National LGB&T Stakeholder Group which is open to interested groups, organisations, service providers and individuals, giving a direct voice to the LGB&T sector. See http://www.lgf.org.uk/Your-rights/The-National-LGB-T-Partnership for more information.
Question 8: How far do you agree or disagree that the wider recommendations power should be repealed? 

Strongly disagree
As the power was only introduced in the Equality Act which is not yet two years old our view is that the power in fact is both being utilised and acting as a deterrent and is not superfluous as suggested. A section 124 wider recommendation, not confined to the one complaint, is more likely to be reported in local and sector media with the greater embarrassment to the Respondent providing an incentive both to improve practice and settle claims. It is thus a useful tool for the Claimant in pre-Tribunal negotiations as well as a deterrent to employers.  

The suggestion that the Employer is being asked to take on the role of an "equality consultant" is nonsense - the Employer is simply being asked to comply with the law. We do not therefore agree that the wider recommendations provision serves no practical purpose and that other remedies, tailored to each individual case, are sufficient. A wider remedy is needed for systematic, institutionalised and cultural discrimination.

Question 16: How far do you agree or disagree that the procedure for obtaining information in section 138 of the Equality Act 2010 should be repealed? (select one)

Strongly disagree
In paragraphs 3.7 and 3.8 of the consultation paper you describe the new early ACAS conciliation process and how this will enable claimants to make an informed decision about whether to make a claim. How will ACAS (or anyone else) be able to give this advice without knowing the facts? Removing the pre-trial questionnaire procedure will not encourage the early resolution of disputes nor will it increase the likelihood of the parties focusing on the real substantial issues as is suggested. Rather it is likely to achieve the opposite.

In paragraph 3.12 it is stated that there is no evidence that the process has encouraged the settlement of claims or improved the efficiency of the Tribunals process. As settlements are not reported there is no evidence to the contrary either. Inefficiencies in the Tribunals process are generally due to factors such as the shortage of Judges, counter staff  and interpreters for example rather than evidential issues.

A "fishing expedition" is defined in the dictionary as "a search for information without knowledge of whether that information actually exists". The expression is therefore not relevant here where the content of the questionnaire is prescribed and the employer should have the information on file and readily accessible. It is also right that Tribunals should take into account a failure on the part of an employer to complete the form and that employers should take questionnaires seriously in the interests of openness and transparency as well as justice. 

The repeal of s.138 will adversely affect access to justice because without the information employees will shy away from going to the Tribunal and/or have difficulty securing legal representation. A voluntary system of disclosure will not work.
Equality Act 2010: repeal of two enforcement provisions consultation– The Lesbian & Gay Foundation’s response

Introduction

The Lesbian & Gay Foundation (www.lgf.org.uk ) will respond to the consultation incorporating any likely impact upon itself and its lesbian, gay and bisexual, and trans (LGB&T) service users. The Lesbian & Gay Foundation is a vibrant charity committed to achieving more positive outcomes for LGB&T people, with a wide portfolio of well-established services and new initiatives. The LGF is also the lead organisation of the Department of Health funded National LGB&T Partnership. 

The Lesbian and Gay Foundation is based in Manchester, and supports over 40,000 lesbian, gay, bisexual and trans (LGB&T) people each year. In addition to a wide range of health and advocacy services, it also undertakes research, information provision and policy campaigning on a national scale.  As a result, the Lesbian & Gay Foundation provides more direct services and resources to more LGB&T people than any other organisation of its kind in the UK.  The LGF is reported by service users to be one of the first points of contact for them when they have been at a crisis point in their lives. We campaign for a fair and equal society where all lesbian, gay and bisexual people can achieve their full potential, and our mission is: ‘Ending Homophobia, Empowering People’.
Question 8: How far do you agree or disagree that the wider recommendations power should be repealed? 

Strongly disagree

As the power was only introduced in the Equality Act which is not yet two years old our view is that the power in fact is both being utilised and acting as a deterrent and is not superfluous as suggested. A section 124 wider recommendation, not confined to the one complaint, is more likely to be reported in local and sector media with the greater embarrassment to the Respondent providing an incentive both to improve practice and settle claims. It is thus a useful tool for the Claimant in pre-Tribunal negotiations as well as a deterrent to employers.  

The suggestion that the Employer is being asked to take on the role of an "equality consultant" is nonsense - the Employer is simply being asked to comply with the law. We do not therefore agree that the wider recommendations provision serves no practical purpose and that other remedies, tailored to each individual case, are sufficient. A wider remedy is needed for systematic, institutionalised and cultural discrimination.

Question 16: How far do you agree or disagree that the procedure for obtaining information in section 138 of the Equality Act 2010 should be repealed? (select one)

Strongly disagree

In paragraphs 3.7 and 3.8 of the consultation paper you describe the new early ACAS conciliation process and how this will enable claimants to make an informed decision about whether to make a claim. How will ACAS (or anyone else) be able to give this advice without knowing the facts? Removing the pre-trial questionnaire procedure will not encourage the early resolution of disputes nor will it increase the likelihood of the parties focusing on the real substantial issues as is suggested. Rather it is likely to achieve the opposite.

In paragraph 3.12 it is stated that there is no evidence that the process has encouraged the settlement of claims or improved the efficiency of the Tribunals process. As settlements are not reported there is no evidence to the contrary either. Inefficiencies in the Tribunals process are generally due to factors such as the shortage of Judges, counter staff  and interpreters for example rather than evidential issues.

A "fishing expedition" is defined in the dictionary as "a search for information without knowledge of whether that information actually exists". The expression is therefore not relevant here where the content of the questionnaire is prescribed and the employer should have the information on file and readily accessible. It is also right that Tribunals should take into account a failure on the part of an employer to complete the form and that employers should take questionnaires seriously in the interests of openness and transparency as well as justice. 

The repeal of s.138 will adversely affect access to justice because without the information employees will shy away from going to the Tribunal and/or have difficulty securing legal representation. A voluntary system of disclosure will not work.
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