RESPONSE TO

EQUALITY ACT 2010 – REMOVING (A) EMPLOYMENT TRIBUNALS’ POWER TO MAKE WIDER RECOMMENDATIONS IN DISCRIMINATION CASES; AND (B) THE PROCEDURE FOR OBTAINING INFORMATION


Organisation: Lyons Davidson Solicitors


Address:
Victoria House, 51 Victoria Street, Bristol, BS1 6AD


Lyons Davidson Solicitors is a large national law Firm with an employment department of 50 employees operating in all regions of England and Wales. 

The Firm represents employers and employees in Employment Tribunal (“ET”) litigation as well as providing non-contentious advice to employers and employees on their rights and obligations under employment law. 

Lyons Davidson received approximately 2,400 employment instructions last year and is therefore a significant user of the ET service and adviser to interested parties.

From any reforms made following this consultation process, Lyons Davidson would like to see that employment law and the ET service operates efficiently, effectively, and in a manner that demonstrably provides fairness to all parties.

Contact details:

Response completed by: 

Position in organisation: Principal Associate

Name of organisation: Lyons Davidson Solicitors

Contact e-mail address: 

You or your organisation

Question 1: In what capacity are you responding? 

Other: Solicitors Firm.

Question 2: Is your organisation

A legal organisation 

Question 3: If responding as an employer, how many people do you employ? 

N/A

Question 4: If responding as an employer, please indicate which sector best describes you. 

N/A

Employment tribunal power to make wider recommendations – s124(3)(b) (see Chapter 2 Paragraph 2.1 of the consultation document for a description) 
Question 5: Do you know of any discrimination-related case in which the wider recommendations power under section 124(3)(b) of the Equality Act 2010 has been used since October 2010?

No

Question 6: It would be helpful to understand more about the case(s). Please provide further details, such as nature of the claim, type of organisation involved in the case, whether the organisation is a large, small or medium sized enterprise or other.

N/A

Question 7: Please say whether you consider the outcome of the use of the power in this case or cases has been effective (closely linked to the act of discrimination to which the complaint relates) and/or proportionate (tribunal took account of employer’s capacity to implement the recommendation).

N/A

Question 8: How far do you agree or disagree that the wider recommendations power should be repealed?

Tend to disagree

Obtaining information procedure – s138 (see Chapter 2 Paragraph 2.4 of the consultation document for a description)

Question 9: Have you or your organisation been involved in a procedure for obtaining information about a situation involving potential discrimination, harassment or victimisation? 

Yes

Question 10: Please provide details of your involvement in a procedure for obtaining information. 

Involved as a representative organisation

Question 11: Please indicate whether the procedure for obtaining information was set in motion under previous equality legislation or under section 138 of the Equality Act 2010.

Previous equality legislation &

Section 138 of the Equality Act 2010 

Question 12: Please indicate what action was taken by the potential complainant after using the procedure for obtaining information. 

A claim was lodged with an employment tribunal on almost every occasion.

Question 13: If a claim was taken to an employment tribunal or court after using the obtaining information procedure, what was the outcome of that case?

Other (please specify)

The outcome of matters where the questionnaire procedure has been used has varied; some claims have been successfully brought and some have been successfully defended. The majority have settled, as is usual with employment tribunal cases. 

We do not have statistics available to demonstrate any correlation between outcome and use of the procedure.

Question 14: If the potential complainant did not lodge a claim with an employment tribunal or court, please indicate the outcome of using the procedure for obtaining information. 

See response to Question 13.

Question 15: Please use the space below to provide any additional details about your experience of the procedure for obtaining information (e.g. details of time/costs involved, whether the forms assisted with the efficiency of the claims process in a tribunal or court etc).

Our view is that the procedure, when used correctly and proportionately, is a valuable method for (a) employees/claimants to seek and obtain information to help them to establish whether they have a claim and, if so, frame that claim appropriately, and (b) employers/respondents to provide information to deter potential claims and set out a credible response to an allegation of discrimination at an early stage.

A concern that we have with the procedure is that, when in the hands of litigants in person or poorly-represented claimants, it can lead to lengthy questionnaires containing many unnecessary and irrelevant questions that can be oppressive for an employer.

In such circumstances, the safest route for an employer is to respond to the questions, given the risk of adverse inferences being drawn and the way in which the burden of proof provisions work, unless the employer is confident that it is able to put forward a good reason why it has declined to answer a particular question. This can lead to unnecessary work.

That said, a well-advised employer will be aware that a failure to respond to a questionnaire adequately or at all does not automatically give rise to an adverse inference being drawn, as there is still the need for there to be casual link between the issue in dispute and the failing (Da Silva -v- NATFHE (2008) IRLR 412).

The procedure primarily benefits claimants, as they are seeking to obtain information to assist in the bringing of a claim. The law recognises that it is difficult for a claimant to establish discrimination and any proposal would in our view need to be considered in the context of the effect it might have on access to justice (in the sense of obtaining compensation) for victims of discrimination.

The format of the procedure as it stands – requiring employees to set out the allegation of discrimination in full and employers to respond – often results in duplication of work, as the same matters will usually be set out in the claim form and response form for the employment tribunal claim.

The time limits provided for by the procedure impact on this. An employer has 8 weeks to respond to a questionnaire and will usually take that time, yet the time limit for bringing a claim of discrimination is 3 months. Therefore, ordinarily, an employee will be compelled to bring a claim before they have received or been able to properly consider their employer’s response.

Conversely, the time limit on employees of 3 weeks after they have issued a claim seems to be incongruous with a tribunal procedure and philosophy that encourages openness between the parties in order to narrow and resolve the issues.

The procedure is extremely useful in equal pay claims, where a questionnaire can be used for an employee to draw out the relevant information regarding potential comparators and for an employer to provide information to satisfy the employee that they are being paid equally or that there is a material factor defence. Time limits are also not such an issue in equal pay claims, as the time limit is longer (6 months from the end of the contract) and most employees will still be employed in any event.

Question 16: How far do you agree or disagree that the procedure for obtaining information in section 138 of the Equality Act 2010 should be repealed? (select one) 

Neither agree nor disagree 

Please use the space below to explain your answer, for instance if you disagree, explain to what extent you think that retaining the provisions would benefit employees.

We disagree that the procedure for obtaining information should be repealed in respect of equal pay claims. For the reasons set out above, the procedure is extremely useful in such claims. 

Further, the questionnaire procedure allows an employee to ask questions and state a case where they have suspicions that they might be receiving equal pay in a way that is less likely to damage the employment relationship than issuing a claim in the employment tribunal.

No other method allows an employee to ask such questions in the expectation that they are entitled to a response. For example, a grievance letter may result in the grievance being responded to, but is unlikely to lead to information being provided in such a transparent way and may therefore do little to alleviate an employee’s concerns.

As regards all other types of discrimination complaint, we favour the retention of some form of questionnaire procedure. Conceptually, the procedure is sound and goes hand in hand with encouraging open litigation; however, we agree that it is flawed in practice.

We favour a simpler process that avoids duplication of work and does not impose self-defeating time limits. With the Government’s plan for early conciliation in the tribunal in mind, we suggest as part of the same that an optional procedure be available in discrimination cases whereby an employee can ask questions and request information focussed on the issues raised in their claim form with a view to both parties establishing relevant facts and considering the issues and the strengths and weaknesses of their arguments, with a view to reaching a reasonable compromise of the proceedings. Such a process could be overseen by the early conciliation officer so as to retain proportionality. 

Of course, our proposal has the disadvantage that it only applies where a claim has been issued; however, for the reasons set out above, this is necessary in the majority of cases in any event.

We propose a requirement that employers respond to the questions within 21 days, thus within the early consultation period. Given that respondents have 28 days to respond to a claim form, we regard this as feasible.

Impact assessments
Wider recommendations

Question 17: Do you think that there are further costs to repealing the wider recommendations provision which have not already been included in the impact assessment?

No, we think all costs have been included 

Question 18: Do you think that there are further benefits to repealing the wider recommendations provision which have not already been included in the impact assessment? 

No, we think all benefits have been included 

Question 19: Please use the space below to provide any comments you have on the assumptions, approach or estimates we have used in the wider recommendations provision impact assessment (e.g. do you agree with the estimates, assumptions/approach, such as our assumptions that employers may settle a case in order to avoid a wider recommendation; or that wider recommendations would avoid a future case against the same employer for the same discriminatory practice; or the likelihood of wider recommendations being used in the future? Or are there any estimates or assumptions we have missed out which you think should be included)

We do not believe that an employer would usually settle a case in order to avoid a wider recommendation. Usually, any settlement discussions will be influenced by prospects of success and the likely amount of compensation that could be payable. We consider it would be a rare case where the possibility of a wider recommendation significantly influenced an employer’s decision, although that may alter depending on the significance of the recommendation sought.

We agree that wider recommendations (assuming compliance) would avoid a future case against the same employer for the same discriminatory practice or, indeed, a different discriminatory practice. If an employer has in good faith complied with a wider recommendation it is more likely to be able to show that it has learnt from experience and now has better practices, possibly rendering it more difficult for a future claimant to establish a prima facie case of discrimination and shift the burden of proof.

We regard employers’ fears of “excessive or inappropriate recommendations” to be misplaced. We do not consider that the recommendations made in the cited case of Stone to be either excessive or inappropriate. We trust the judiciary to make appropriate and proportionate recommendations in appropriate cases and feel that the government should do so too.

The likelihood of wider recommendations being used in the future is indeed low, if past experiences are anything to go by. However, limited use of a sanction does not mean that the sanction should be removed, as in the right case it could be a powerful tool against future discrimination.

The consultation document highlights the need for wider recommendations to remain as an option when it sets out that “as many as 72% of claimants in discrimination cases were no longer working for the respondent by the time of a hearing.”

Question 20: In your view, does the impact assessment for the wider recommendations provision accurately assess what the implications for equality is? 

No 

Wider recommendations may help avoid discrimination by an employer. That is their purpose; this remains the case despite infrequency of use. Therefore, the impact on equality by repealing the provisions would be negative.

Obtaining information provisions

Question 21: Do you think that there are further costs to repealing the obtaining information provisions which have not already been included in the impact assessment? 

Yes, we think there are further costs to include 

Without the set process, employees may be less likely to ask questions prior to issuing a claim or may ask them in a way less likely to elicit a full response (such as a grievance), resulting in fewer people being deterred by cogent responses to allegations put forward by employers and, consequently, more claims being brought.

Further, more tribunal time is likely to be required to deal with applications for specific disclosure and requests for further information, where such requests might previously have been dealt with through the information provisions.

Question 22: Do you think that there are further benefits to repealing the obtaining information provisions which have not already been included in the impact assessment?

Yes, we think there are further benefits to include 

See response to Question 16.

Question 23: Please use the space below to provide any comments you have on the assumptions, approach or estimates we have used in the obtaining information provisions impact assessment (e.g. do you agree with the estimates, assumptions/approach? Are there any we have missed out? Can you identify any benefits to individual claimants receive in using the forms?) 

The primary perceived benefit of removing the forms seems to be addressing business concerns that the forms are often very long and technical, can ask for records that go back years, and may serve as a “fishing” exercise by disgruntled employees. In response to that, we say “Be careful what you wish for.” The forms may be long but they are not in themselves technical. The forms themselves do not contain inappropriate questions; it is the employee that asks them or embarks on a fishing expedition. 

We would contend that those employees and representatives who wish to embark on fishing expeditions or make onerous requests are equally likely to do so by way of a letter or the disclosure process having brought a claim. The consultation document acknowledges that it will remain open to employees to ask questions in other formats; employment tribunals are able to draw adverse inferences from a failure to respond to a question asked outside the scope of the procedure. The forms at least provide a structure. 

We have referred to benefits to claimants above.

Question 24: Does the impact assessment for the obtaining information provisions accurately assess what the implications for equality is?

No.

As set out above, the law recognises that it is difficult for a claimant to establish discrimination and any proposal would in our view need to be considered in the context of the effect it might have on access to justice (in the sense of obtaining compensation) for victims of discrimination.

