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1 - 4. The Law Society 
The Law Society is the representative body for more than 140,000 solicitors in England and Wales ('the Society'). The Society negotiates on behalf of the profession, and lobbies regulators, government and others. 

This response has been prepared by the Society’s Employment Law Committee and with input from the Mental Health and Disability Committee. The Employment Law Committee is made up of senior and specialist employment lawyers from across England and Wales. Committee members provide advice and representation to employers and employees through practice in City and regional firms, local government, industry, trade unions and law centres. Some Committee members are fee-paid employment judges. The Mental Health and Disability Committee is made up of lawyers practising in the fields of disability discrimination, mental health, mental capacity and community care for claimants and respondents and includes members from other professions and organisations. 

Our interest in employment law and practice is to influence policy changes to secure 'good law making', to provide clarity for employers and employees, and to avoid possible unintended consequences. We welcome this opportunity to provide comments on the proposal to remove the power of employment tribunals to make wider recommendations and the questionnaire provisions from the Equality Act 2010. Our comments reflect the concerns of solicitors with daily experience of putting employment law procedures into practice. 

A. RECOMMENDATIONS 
5. Do you know of any discrimination-related case in which the wider recommendations power under section 124(3)(b) of the Equality Act 2010 has been used since October 2010? 
We are aware of only four discrimination related cases in which the power has been used which reflects the fact that the Equality Act only recently came into force. 

6. Please provide further details about the cases 
a) Stone v Ramsay Health (ET/1400762/11) (referred to in the consultation document). 

b) Crisp v Iceland Foods (ET/1604478/11 & ET/1600000/12). The Employment Tribunal made recommendations to an employer after the employer’s HR department were caught making disparaging remarks about the employee’s disability. 

c) Why v Enfield Grammar School (3303944/2011). The employment tribunal upheld a claim for discrimination on grounds of pregnancy and made a recommendation that the senior management team and all heads of department have training on equal opportunities employment law within six months, including the position on women on and returning from maternity leave. The head teacher was invited to write to the tribunal and claimant when the training had taken place. 

d) Austin v Samuel Grant (North East) Ltd [2012] EqLR 617. The Tribunal made a wider recommendation, pursuant to s.124(2)(c) of the Equality Act 2010, that the respondent update its policies on discrimination taking account of the Equality Act 2010 and that the directors and managers of the Samuel Grant Group receive diversity training from a reputable provider, both recommendations to be complied with no later than six months from the date of the judgment. 

7. Please say whether you consider the outcome of the use of the power in this case or cases has been effective (closely linked to the act of discrimination to which the complaint relates) and/or proportionate (tribunal took account of employer’s capacity to implement the recommendation). 
We consider the outcome of the use of the power in these cases has been effective and proportionate. 

8. How far do you agree or disagree that the wider recommendations power should be repealed. 
We tend to disagree. 

When wider recommendations were originally proposed, we were concerned that this would lead to longer and more expensive hearings as parties argued over whether wider recommendations should be made. 

In practice, it does seem as though recommendations have been confined to very rare cases in which an employer has completely failed to comply with (or be aware of) their obligations. Discrimination in these cases, which has been the result of a broader systemic problem which extends beyond the circumstances of the individual claim, could be addressed better if the ability to make wider recommendations is retained. 

Removing this power could also have an unintentionally negative effect on employers because the purpose of wider recommendations is to change an organisation’s practices with the intention that further discrimination claims will not be brought against it. Without the wider recommendations, the chance of claims being brought against an organisation for similar reasons remains. 

The wider recommendations regime also goes towards discharging the United Kingdom's obligations under Article 17 Employment Framework Directive 2000/78/EC and Article 15 Race Equality Directive 2000/43/EC to ensure that there are sanctions for discrimination, which are effective, proportionate and dissuasive. 

B. QUESTIONNAIRES 
9 - 15. Not applicable 

16. How far do you agree or disagree that the procedure for obtaining information in section 138 of the Equality Act 2010 should be repealed? 
We tend to disagree. 
a. Purpose and general comments 

The original purpose of the questionnaire procedure was to allow ‘potential victims of discrimination to question someone they feel has been discriminating against them before deciding whether or not to launch proceedings.’1 If the person being questioned refuses to answer or answers in a tricky way, an employment tribunal is able to exercise a wide discretion in deciding, ‘as a matter of evidence, what to make of the way in which the respondent has or has not replied to the questionnaire.’2
1 Lord Lester of Herne Hill (Hansard, 13 January 2000, Column 768) 

2 Lord Lester of Herne Hill (Hansard, 13 January 2000, Column 768) 

3 Carrington v Helix Lighting Ltd [1990] IRLR 6 

4 Equality Act 2010 - Removing: (1) employment tribunals' power to make wider recommendations in discrimination cases; and (b) the procedure for obtaining information (GEO consultation), p.12. 

Questionnaires also enable applicants, who face considerable difficulties in proving their case, to use discovery and the answers to questionnaires, to prove their case. It is well established in case law that it is in the interests of justice for there to be special provisions in discrimination cases that do not necessarily apply to other cases: 

It is becoming well recognised that applicants bringing cases of discrimination, whether racial or sexual, may face considerable difficulties in proving their case. In general terms it is important to remember that in carrying out its fact-finding function a Tribunal will need to find the primary facts, and then in looking at all the circumstances of the case - the whole of the evidence - to draw such inferences as it feels can fairly and reasonably be drawn in reaching its conclusion whether on the balance of probabilities the applicant has proved the case.3 
The consultation contemplates that the removal of the formal questionnaire procedure would be a matter of formality, with the claimant simply repeating in an informal method what they otherwise would have obtained through a formal questionnaire. It says that it would still be for the tribunal to take into account as evidence any previous exchanges between the complainant and respondent, and ‘that the proposed repeal would simply remove the statutory procedural mechanisms of section 138, not the scope for establishing facts about whether discrimination, harassment or victimisation under the 2010 Act has occurred.’4 

That may or may not become the practice, but if it is the intention that the same questions can be asked informally then either there will be no cut in any burden for the employer (since they will be carrying out the same work anyway) or employers, and particularly small employers, might put themselves at a disadvantage by either ignoring the questions or replying in an insufficiently considered manner. That latter problem is avoided by the formality of the current questionnaires, which contain warnings to the employer as to their possible use in a tribunal claim. 

The formal questionnaire procedure also encourages an employee to ask all of their questions at once, in a manner that can be dealt with by an employer on one occasion, rather than through a series of informal questions raised by the employee on multiple occasions and making more demands of the employer than if they had been raised all at once. 

The questionnaire procedure provides for the explicit ability of a tribunal to draw adverse inferences from questionnaire responses (or the lack of a questionnaire response). There is no explicit provision permitting this in response to informal questions, and it is unclear whether employment tribunals would adopt this approach if the questionnaire procedure were abolished. 

If it turns out that the informal questions and answers are not regarded by the tribunal in the same way as questionnaires, or are generally ignored by employers, employees may well fall back on formal procedures which could be more burdensome to employers, such as subject-access requests under the Data Protection Act, or applications under the Freedom of Information Act (where the Act would apply to their employer). There is also a danger that this will increase the number of claims that are brought to the tribunal for the purpose of taking advantage of the formal tribunal rules on disclosure and asking of questions, which are later withdrawn or not pursued. 

Questionnaires equally discourage pursuance of cases that have no merit. It is something that we were very familiar with under previous discrimination legislation. They are also very effective in goods and services cases. 

b. Use of questionnaires 

In the experience of our members, questionnaires are used in a few ways. 

First, in the manner contemplated by Lord Lester – a genuine attempt to see if the employee has been discriminated against. 

Second, occasionally as an almost exact repetition of the narrative of a claim that might be submitted to the employment tribunal at the same time or shortly after submission of the questionnaire. Whatever the employee’s motives for doing this, the response to the questionnaire ends up being identical to the response to the claim form, and adds little to the burden on the employer. 

Third, we have also known employers to be able to make use of their response to questionnaires for a costs application, on the basis that the employee should have known (following receipt of the questionnaire response) that their claim was misconceived, and either should not be brought at all or, if brought, should be withdrawn. 

To address the concerns that some businesses have about the questionnaires (see top of page 12 of the consultation paper), then to guard against them being used in an oppressive way it may be that formal guidance could be issued as to their proportionate use. 

c. Specific matters 

In recent years, equal pay questionnaires have come to have a particular significance in removing some of the secrecy that is often a barrier to equal pay. When read together with the plans for compulsory equal pay audits, if both proposals are implemented the likely effect is that individuals will be inhibited in their ability to bring claims, but with potentially costly compulsory procedures for employers if the employee does take the risk of bringing a claim and succeeds. 

C. IMPACT ASSESSMENTS 

17. Do you think that there are further costs to repealing the wider recommendations provision which have not already been included in the impact assessment? 
No. 

18. Do you think that there are any further benefits to repealing the wider recommendations provision which have not already been included in the impact assessment? 
No. 

19. Comments on assumptions 
We are concerned by the incomplete nature of the evidence base for the assumptions made in the impact assessment. 

20. In your view, does the impact assessment for the wider recommendations provision accurately assess what the implications for equality are? 
It appears from the impact assessment that the overall costs of the wider recommendations for their abolition are broadly neutral, within the margin of error of such an assessment. 

On the basis that wider recommendations have only been made in four particularly severe cases, it appears to us that the costs of the wider recommendations can easily be overstated. In such cases the costs of repeated offending are likely to be higher than average, while the costs of the recommendations need not be higher than average. 

21. Do you think that there are further costs to repealing the obtaining information provisions? 
The impact assessment repeats what is said earlier in the consultation document about individuals still being free to ask informal questions, but accepts that 'we are not able to monetise these as costs of removing the measures, and it is impossible to estimate their extent given individuals will still approach their employer with a view to obtaining information or raising a complaint'. 

We do not see that a question asked informally is necessarily any less costly to ask than a question asked formally, particularly as, in the light of the comments made in the consultation, employers are likely to be told by their advisors to treat all such questions seriously. It ought to be possible to estimate what number of employees will still ask their questions informally. In our experience it is most often employees who have had legal advice who will use questionnaires. Such employees will in the future be advised to ask informal questions, and our estimate would be that the majority of employees who would have served questionnaires will ask informal questions. 

The costs section of the impact assessment does not take account of whether employees will instead make their requests under other mechanisms such as a subject-access request or under the Freedom of Information Act, nor does it take account of misconceived employment tribunal claims which may be launched on the basis of incomplete data or false assumptions by the employee. 

Where a tribunal claim follows the submission of a questionnaire, the work done in answering the questionnaire is often used in responding to the claim, reducing the cost of responding to the claim. Where there is no questionnaire, the prior work on responding to the questionnaire has not been done, and much of the same work will have to be done in responding to the claim, resulting in only a limited net saving of cost. 

22. Do you think that there are further benefits to repealing the obtaining information provisions? 
No. 

23. Comments on assumptions? 
We are concerned by the incomplete evidence base for the assumptions made in the impact assessment. 

24. Does the impact assessment for the obtaining information provisions accurately assess what the implications for equality are? 
No. 

It is generally understood that race discrimination claims are more likely to be brought by black and minority ethnic claimants and sex discrimination claims by women. In most of the protected characteristics there will be a clear body of individuals who are both more likely to suffer discrimination and to bring claims. This is particularly the case in disability discrimination, where only people with disabilities are able to bring claims. 

It follows that in respect of each protected characteristic there is likely to be a body of individuals sharing a protected characteristic who will be disproportionately affected by the withdrawal of the questionnaire procedure, and in particular the express ability that it gives for inferences to be drawn against their employer.
