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Hearing Dogs for Deaf People is a charitable organisation committed to enhancing the lives of deaf people who for the purposes of the Equality Act 2010 are disabled people who amongst others are protected from discrimination by the Act.  Our organisation are founder members of Assistance Dogs (UK) which is a coalition of assistance dog organisations that encourages the exchange of ideas and best practice amongst its members, raises awareness amongst the general public and promotes behavioral and legislative changes to ensure the freedom, independence and rights of its clients.  Assistance Dogs (UK) is affiliated to Assistance Dogs Europe and ultimately Assistance Dogs International.

Currently disabled people do not always have the same chances, opportunities or choices as non-disabled people.  The Equality Act 2010 seeks to advance equality of opportunity for, amongst others, disabled people. Such lawful remedies must be effective, proportionate and dissuasive.  Any reduction in this protection is surely a backwards step for disabled people who currently find they exist on the periphery of social exclusion.

This response is aimed at the principles of this consultation rather than the specific listed questions.

Response to the Consultation on reform of two enforcement provisions for discrimination cases Equality Act 2010.

Hearing Dogs for Deaf People have concerns regarding the UK Government’s intention to remove employment tribunal’s power to make wider recommendations in discrimination cases (Section 124(3) (b) Equality Act 2010; and the procedure for obtaining information (Section 138 Questionnaire, Equality Act 2010).  We believe that these provisions are necessary if the rights of disabled people are to be protected, not only in the workplace but also in the provision of goods, services, and facilities.  They also have the potential to resolve discrimination related disputes by reducing the burden on tribunals and courts along with the significant costs to the public purse.  The mechanism for court access (particularly for Indirect Disability Discrimination cases) is complex and potentially cost prohibitive to claimants, we believe that effective use of the Section 138 Questionnaire should be encouraged to facilitate out of court resolution in these cases.  Our recent research indicated that 78% of our beneficiaries have experienced disability discrimination.  We are of the opinion that proper and effective use of the Section 138 Questionnaire procedure is vital if respondents fail or refuse to engage.  We believe that the poor mechanism to court access is in itself a barrier to justice and equality.
Employment Tribunals power to make recommendations (Equality Act 2010)

The power enabling employment tribunals to make recommendations (an appropriate recommendation) is discretionary and will be based on the circumstances which surround the case in question.  The presiding body at such tribunals are professionally qualified people or Judges who are experts in their field.  They are employed at public expense.  To ignore their recommendations would be a waste of public resource.  If the expert opinion is that recommendations will prevent further recurrence of discrimination then this is a fear removed from the shoulders of disabled people, and perhaps an educational need, not a burden on business. Recommendations made by experts in their field are likely to lead to more appropriate, relevant changes than the business might come up with itself.  Such recommendations have potential to save time and costs in the long term and help businesses to conform to best practice. The consultation document does not believe this power has been used since it was introduced to the Equality Act 2010.  Therefore there seems to be no evidence that such recommendations are in fact a burden on business. We believe that prevention is always the better option and therefore Hearing Dogs for Deaf People recommend that government retain this power.
Section 138 Questionnaire Procedure (Equality Act 2010)
This procedure was originally introduced in 1975 to assist evidence gathering to assist in possible early resolution of discrimination claims under the Sex Discrimination Act 1975.  The fact that it has since been incorporated in relation to claims associated with all protected characteristics designated in the Equality Act 2010 would suggest that it is widely regarded (if not widely used) as an extremely useful procedure for both litigants and businesses alike.  It has never attracted criticism from courts or tribunals; indeed it has been viewed as a useful tool to determine the differences in awareness and understanding that separate both parties.

The original purpose of this provision was clearly set out:

With a view to helping a person (the person aggrieved) who considers he may have been discriminated against in contravention of this Act to decide whether to institute proceedings and, if he does, to formulate and present his case in the most effective manner, the Secretary of State shall by order prescribe-

(a) forms by which the aggrieved person may question the respondent on his reasons for doing any relevant act, or on any other matter which is or may be relevant;

(b) forms by which the respondent may if he so wishes reply to any questions.

We are strongly against repeal of this procedure in relation to both employment and the provision of goods, services and facilities.  The questionnaire provides forms which have been designed to help both claimant and respondent in any claim involving discrimination.  These forms are accessible, clear and precise and help to balance the uneven distribution of power that currently exists.
The current consultation does not focus on the original purpose of the questionnaire in that it was designed to provide information that would enable not only the complainant but also County Courts, employment tribunals and respondents to make educated decisions about whether proceedings are viable or necessary.  This will save costs and the use of public resources by effective use of evidence gathering prior to decision.  This is surely in the public interest and will help to prevent time consuming speculative litigation whose merits cannot be assessed prior to any tribunal or court proceedings. 
The consultation document makes little reference to discrimination that occurs with regards to accessing goods, services and facilities where the only access to justice is via the County Court system or Sheriff in Scotland.  This poor access to justice is complex for the lay person, exposes them to considerable costs and is perhaps in itself a barrier to equality.   In a recent UK survey carried out by Hearing Dogs for Deaf People, 78% of deaf people who are accompanied by a hearing dog (registered with Hearing Dogs for Deaf People) had experienced access refusal when trying to access goods, services and facilities, with 10% stating that this type of discrimination was a regular occurrence.  When Indirect Disability Discrimination Occurs, the Section 138 Questionnaire may be the only way that a person who feels they have been discriminated against in this way can engage with the respondent, particularly where face to face mediation between the complainant and respondent failed to achieve a satisfactory outcome.
To remove access to the ‘Questionnaire’ on the basis that it is burdensome and expensive to businesses sends out a Government message that protecting the rights of disabled people is less important than the needs of business management.  This is contrary to the Government’s duties under equality and human rights legislation which requires them to take positive steps to eliminate unlawful discrimination.  It is vitally important that Government is seen to be promoting best practice amongst employers and providers of services rather than empathising and systemising with those who have failed to implement it.
The Government states that removal of Section 138 Questionnaire forms will not result in an inability to enforce rights because aggrieved individuals will still be able to make written requests for information.  Given that the Government suggests that employers (and one assumes service providers) will seek legal help in replying to such requests, this again creates an imbalance of power given the shortage of appropriately qualified solicitors from whom complainants can seek advice.  Furthermore, it was always suggested that disabled people who feel they have been the victim of discrimination when trying to access goods, services and facilities would represent themselves in County Court or Sheriff Court in Scotland.  It is our considered opinion that a disabled person so aggrieved would not possess the necessary skills required to take a case or prosecute their case in these courts when faced with a respondent’s legal representation.  Hence our concerns of an imbalance of power.
Hearing Dogs for Deaf People would urge the Government not to repeal this Section 138 Questionnaire Procedure.
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