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Question 1: In what capacity are you responding?

Response: I am responding on behalf of the FDA which is a professional association and trade union representing senior public servants and professionals. The FDA represents a growing membership of more than 19,000 senior managers, government policy advisors, diplomats, tax professionals, economists, statisticians, lawyers and other professionals working across government and the NHS.
Wider recommendations power (s.124(3)(b) EA 2010)
Question 5: Do you know of any discrimination-related case in which the wider recommendations power under s.124(3)(b) of the Equality Act 2010 has been used since October 2010?

Response: We are aware that only a small proportion of employment tribunal cases are publicly reported and cases brought under the Equality Act 2010 only began to progress to tribunal and judgements from about spring 2011. We therefore feel that it is too early to conclude how widely the recommendation power in s.124(3)(b) will be used, or to reach any conclusions. 
Question 6: It would be helpful to understand more about the case(s). Please provide further details, such as nature of the claim, type of organisation involved in the case, whether the organisation is a large, small or medium sized enterprise or other. 

Question7: Please say whether you consider the outcome of the use of the power in this case or cases has been effective (closely linked to the act of discrimination to which complaint relates) and/or proportionate (tribunal took account of employer’s capacity to implement the recommendation). Please provide further details. 

Question 8: How far do you agree or disagree that the wider recommendations power should be repealed? Please explain your answer.
Response: The FDA strongly disagrees that the wider recommendations power should be repealed. Although the recommendations power has been used in only a small number of cases so far reported, we believe that tribunals are in a good position to be able to make such recommendations and are likely to use them effectively and appropriately. We also believe that such recommendations will be helpful to employers seeking to understand issues in their workplace, and seeking to avoid future employment tribunal claims.
When determining a discrimination case, tribunals hear and consider a wide range of evidence about the employers’ policies, practices and workplace culture. They deliberate thoroughly on whether and how a particular employee or group of employees may have been treated less favourably or placed at an unjustified disadvantage as a consequence of those policies, practices and culture. In doing so, they bring an expertise to bear, which will have enormous value to employers and employees of that organisation.
Tribunals, given their role in interpreting the law and applying it to specific cases, will be aware of the need not to go beyond the powers prescribed in the Act, that is, the need to ensure that any recommendations they make specify steps “for the purpose of obviating or reducing the adverse effect of any matter to which the proceedings relate” on any other person who is not the complainant. Otherwise, their recommendations could be appealed to a higher tribunal or court.  

The FDA does not accept the suggestion that the wider recommendations power is not needed because employers make changes to their policies anyway as a result of a tribunal finding. An employer that goes to the length of defending a claim at an Employment Tribunal, rather than reaching a settlement beforehand, is unlikely to recognise failings within their own organisation or to address them without prompting by the tribunal in its judgement, or by other expert intervention/support. There are occasions when tribunals have expressed surprise at the lack of awareness shown by employers, and it is likely that this is why they felt it appropriate to make recommendations in such cases.  

The impact assessment states that 54% of employers who experienced a discrimination case at employment tribunal made at least one change in their policies or practices as a result, but this means almost half did nothing in response and, therefore, left themselves at risk of future challenge.  

In addition, if an employer was planning to make changes irrespective of what the tribunal recommends, the fact that a tribunal has recommended those changes places no additional burden on them, and can, in fact, be positive, as it brings a welcome expertise to bear. The benefit of the recommendations to employers is to provide clear guidance on what needs to change and a timeframe for those changes. Reported recommendations could also influence other employers to maintain or adopt steps to demonstrate good practice and help reduce the risks of facing such claims themselves.  

The FDA supported the introduction of the wider powers into the Equality Act 2010 because in our experience discrimination is rarely an isolated incident but stems from a workplace culture or management practices. Tribunal judgements help lessons to be learned and collective change to happen to prevent repeat incidents occurring.

It was previously felt that the pre-existing power to recommend was not sufficient because it was often the case that the individual complainant had left employment with the respondent. Therefore, tribunals would be unable to make recommendations on some occasions despite there being a clear failure to comply with statutory rights and internal policies and procedures.   

Our only criticism of the power under the Equality Act is that the recommendations made under it are not directly enforceable. If they were, then the potential of the power to secure effective change within organisations and to protect individuals from unlawful discrimination would be even greater.
Procedures for obtaining information (s.138 EA 2010)
Question 9: Have you or your organisation been involved in a procedure for obtaining information about a situation involving potential discrimination, harassment or victimisation? 

Question 10: Please provide details of your involvement in a procedure for obtaining information.

Question 11: Please indicate whether the procedure for obtaining information was set in motion under previous equality legislation or s.138 of Equality Act 2010.

Response: The FDA has advised members and union representatives on how to use statutory questionnaires and assisted them in drafting questions. We have used questionnaires under both the previous legislation and section 138 of The Equality Act 2010.  The FDA advises that the questionnaire procedure be used to clarify potential complaints by assessing whether there is evidence of discrimination, and determining whether or not to progress a case on behalf of a member. We have often found that the process of providing this information has demonstrated to the employer organisational issues and weaknesses, which can be addressed, thereby seeing off potential legal claims, and leading to settlements before an employment tribunal claim has even been lodged. 
Question 12: Please indicate what action was taken by the potential complainant after using the procedure for obtaining information.

Question 13: If a claim was taken to an employment tribunal or court after using the obtaining information procedure, what was the outcome of that case?

Question 14: If the potential complainant did not lodge a claim with an employment tribunal or court, please indicate the outcome of using the procedure for obtaining information.

Question 15: Please provide any additional details about your experience of the procedure for obtaining information (e.g. details of time/costs involved, whether the forms assisted with the efficiency of the claims process in a tribunal or court etc.) 

Question 16: How far do you agree or disagree that the procedure for obtaining information in s.138 of the Equality Act 2010 should be repealed? Please explain your answer, for instance if you disagree, explain to what extent you think the provisions would benefit employees.
Response: The FDA strongly disagrees that the procedure should be repealed. The reasons given for the proposed repeal of the questionnaire procedure are that it has not achieved its intended purpose and has created additional burdens on business. We do not accept this.
In our view, the intended purpose is wrongly identified in the consultation paper as encouraging the early settlement of claims and efficiency in the claims process. The questionnaire procedure was first introduced over 30 years ago as part of the Sex Discrimination Act and Race Relations Act for the purpose of “helping a person... who considers he may have been discriminated against... to decide whether or not to institute proceedings and, if he does so, to formulate and present his case in the most effective manner” (s.74 SDA, s.65 RRA). It was about encouraging and allowing access to justice for individual victims of discrimination. Repealing the procedure, in conjunction with other steps this government is taking such as the introduction of tribunal fees, will make that purpose much harder to achieve.  

The courts have recognised the importance of the questionnaire procedure in shifting the burden of proof onto the employer to show that discrimination has not occurred once a prima facie case has been established by the claimant. 
Although intended to promote access to justice, in our experience, the questionnaire procedure has had the positive effect of encouraging the early settlement of claims, often before these have been lodged with an employment tribunal, and has resulted in time being saved at tribunal, and reduced costs on both sides. We sometimes find that, once the questionnaire has been answered, it becomes apparent that discrimination is not the root cause of the complaint, even when this appears to be the most likely outcome.  It is clear to us that the questionnaire procedure reduces the number of employment tribunal claims which are lodged, because some are settled at an early stage, and some turn out not to be discrimination cases at all. 
If issued as part of a claim, the questionnaire can allow for many issues to be clarified in advance of a tribunal hearing, witnesses to be able to refer to information and data in the employer’s response, so there is less need for cross-examination and fewer requests for disclosure of documents. Employers can therefore save considerable time and resource in responding to a questionnaire. 

It is not our experience that questionnaires are used as “fishing” exercises as implied in the consultation paper. It seems likely that most individuals will be unaware of the existence of the procedure until and unless they experience problems at work which they believe could result from discrimination, and seek advice. Issuing a statutory questionnaire, like lodging a formal complaint against a manager or colleague, will not be undertaken lightly by the vast majority of workers, and is certainly not undertaken lightly by the FDA.

The FDA believes that the suggested alternatives to the questionnaire procedure are not adequate. It is unlikely that employers would be prompted to provide information relating to a potential discrimination claim in response to an ordinary letter. It is more likely that employers would argue (if they responded at all) that they were under no obligation to provide detailed information such as the qualifications, strengths and protected characteristics of other candidates, information on how others were treated in disciplinary proceedings, information about the pay and job content of other workers, and statistics on the impact of a policy or procedure on different groups. We believe it is often the clear link to the legislation and potential tribunal proceedings that makes employers take a questionnaire seriously. 

In addition, having a standard questionnaire form available with supplementary guidance and prompts to seek further advice, helps the individual focus on what has occurred and what kind of questions are likely to be relevant to assess whether discrimination was the cause. In responding to a questionnaire, employers are encouraged to look at data or comparable information about how others were treated and it may cause them to recognise discrimination of which they were previously unaware. 

Impact assessments
Question 17: Do you think that there are further costs to repealing the wider recommendations provision which have not already been included in the impact assessment? 

Question 18: Do you think there are further benefits of repealing the wider recommendations provision which have not already been included in the impact assessment?

Question 19: Please use the space below to provide any comments you have on the assumptions, approach or estimates we have used in the wider recommendations provision impact assessment? (e.g. do you agree with the estimates, assumptions/approach, such as our assumptions that employers may settle a case in order to avoid a wider recommendation; or that wider recommendations would avoid a future case against the same employer for the same discriminatory practice; or the likelihood of wider recommendations being used in the future? Or are there any estimates or assumptions we have missed out which you think should be included)
Response: A major problem with the impact assessment is that it was drafted at a time when there had been no reported cases where a tribunal had used the power. Therefore, many of the assumptions and estimates in it no longer apply.
Question 20: In your view, does the impact assessment for the wider recommendations provision accurately assess what the implications for equality are? 
Response: No. It assesses only the impact on people with protected characteristics who are tribunal claimants. The FDA believes that it should also consider the impact on people with protected characteristics who are in workplaces where there is non-compliance with the Equality Act 2010 and a lack of understanding or care to ensure equal treatment.   

Question 21: Do you think there are further costs to repealing the obtaining information provisions which have not already been included in the impact assessment? 
Response: Yes. The impact assessment does not consider the costs of employers having to respond to tribunal claims that could have been dealt with at an earlier stage had a questionnaire been issued and responded to. 

Neither does it consider the cost to individuals who will no longer have this route for obtaining information to assess whether or not discrimination was the cause for their treatment.
Question 22: Do you think that there are further benefits to repealing the obtaining information provisions which have not been included in the impact assessment?
Question 23: Please use the space below to provide any comments you have on the assumptions, approach or estimates we have used in obtaining information provisions impact assessment? (e.g. do you agree with the estimates, assumptions/approach? Are there any we have missed out? Can you identify any benefits to individual claimants receive in using the forms?)
Response: Given the original purpose of the questionnaires, their long history, their importance in shifting the burden of proof and facilitating access to justice and their use by at least an estimated 9,000 individuals a year, we feel strongly that the government should not repeal the provision without gathering further evidence on their use and benefits from the claimant perspective.
Question 24: Does the impact assessment for the obtaining information provisions accurately assess what the implications for equality are? 

Response: No. The assessment gives no consideration to the impact the removal of the questionnaire procedure will have on victims of discrimination, who are most likely to come from one of the protected groups. It presents no evidence as to who uses the questionnaire procedure, their reasons for using them and what would happen in the absence of them.
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