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1. Introduction

This document sets out the response of Citizens Advice, on behalf of the CAB service in England and Wales, to the Government Equalities Office (GEO) consultation paper Equality Act 2010: Removing (a) employment tribunals’ power to make wider recommendations in discrimination cases; and (b) the procedure for obtaining information, issued on 15 May 2012.1

In 2011/12, the 400 independent advice centres in England and Wales that constitute the CAB service dealt with some 6.9 million problems brought by some two million people, including 523,500 employment-related problems and 26,700 discrimination-related problems. And the employment pages of the service’s online advice guide (www.adviceguide.org.uk) received over four million views.

Following a review of equalities legislation under its Red Tape Challenge, the Government is proposing to repeal two specific provisions in the Equality Act 2010, subject to the outcome of this GEO consultation:

• Section 124(3)(b). This provides employment tribunals with a power, when an employee wins a discrimination claim, to make recommendations to the losing respondent employer (for example, introducing an equal opportunities policy; retraining staff; making public the selection criteria used for transfer or promotion of staff).

• Section 138. This provides for a specific procedure for the collection of information by someone who thinks that he or she may have been unlawfully discriminated against, harassed or victimized, from the person (for example an employer or service provider) who is thought to be responsible for the unlawful treatment.

These proposals should be set in the context of a strong downward trend in the number of discrimination claims made to employment tribunals, including a 27 per cent fall in 2011/12.2

2. Wider recommendations power of employment tribunals

We strongly disagree that the wider recommendations power provided in section 124(3)(b) of the 2010 Act should be repealed.

In taking this position, we note that the Government is aware of only one case where a wider recommendation has been made by an employment tribunal since this power came into force in October 2010. It therefore cannot be said that the provision is “an unnecessary burden on business”.

The purpose of the power is to avoid unnecessary employment tribunal claims by encouraging – there is no legal requirement to comply with a recommendation – employers who have been found by a tribunal to have discriminated against the claimant(s) in one case to improve their policies, procedures and practices so as to avoid further instances of discrimination. That is totally in keeping with the Government’s wider aim of reducing the need for workers to resort to a tribunal claim. There is no sanction imposed where an employer fails to comply with a wider

recommendation; instead the current power is a positive measure. An employment tribunal is

1 http://www.homeoffice.gov.uk/publications/about-us/consultations/equality-act-wider-enforcement/

2 See Table 2.1 of Annual Tribunals Statistics 2011-12, Ministry of Justice, June 2012.

able to use its wide experience and knowledge of discrimination law and industrial practice to assist an employer by making recommendations that will help the employer to avoid further acts of discrimination, or finding itself liable for further claims, rather than placing further burdens on the employer.

We suggest that, at the very least, the Government should leave the provision in place and under review, until such time as the power has been used enough times for a more meaningful review of the provision and its associated costs and benefits to be conducted.

3. Procedure for obtaining information

We strongly disagree that the procedure for obtaining information (the ‘questionnaire procedure’) provided for in section 138 of the 2010 Act should be repealed. We support the arguments provided in the consultation responses from the Discrimination Law Association and the Equality and Diversity Forum of which we are members.

The purpose of the questionnaire procedure

The consultation paper states that the questionnaire procedure was “originally intended to help employees and employers set out the issues surrounding a complaint, and encourage a dialogue and resolution without a formal claim being made to a tribunal”. The consultation paper goes on to state that the Government has “no evidence to suggest that the [questionnaire procedure has] been used effectively in this manner”.

Our position is that while dialogue and resolution are a beneficial side effect of the use of the procedure, the historical reason for its introduction was entirely different.

The purpose of the questionnaire procedure, and the intention of Parliament, was clearly stated in the original legislation – section 65(1) of the Race Relations Act 1976 – on which section 138 of the Equality Act 2010 is intended to build. This provided that the purpose was:

“With a view to helping a person who considers he may have been discriminated against or subjected to harassment in contravention of this Act to decide whether to institute proceedings and, if he does so, to formulate and present his case in the most effective manner, the Minister shall by Order prescribe forms by which the person aggrieved may question the respondent”.

This purpose was replicated, two decades later, in section 56 of the Disability Discrimination Act 1995. Paragraph 458 of the Explanatory Notes to the Equality Act 2010 Act states that section 138 is “designed to replicate the effect of provisions in previous legislation”.

In short, the true purpose of the questionnaire procedure is to give potential claimants access to necessary information that is usually available to the employer but not the worker, and without which it can be very difficult if not impossible to prove discrimination. The requirement of s136(2) of the Equality Act 2010 is central to the necessity of the questionnaire procedure:

“If there are facts from which the court could decide, in the absence of any other explanation, that a person (A) contravened the provision concerned, the court must hold that the contravention occurred.”

This places the initial burden of proof clearly on the claimant to provide “facts”. Only if facts are provided from which the court could decide that discrimination has occurred will the burden of proof be placed on a respondent to show that it did not occur. This is sometimes referred to as the need for the claimant to make out a prima facie case.

The Courts have commented often on the difficulties that face claimants seeking to prove discrimination. In Zafar v Glsgow CC, 1998, IRLR 36, HL, para 15, Browne-Wilkinson LJ stated:

“Claims brought under the Act of 1976 and the Sex Discrimination Act 1975 present special problems of proof for complainants, since those who discriminate on the grounds of race or gender do not in general advertise their prejudices: indeed, they may not even be aware of them.”

In Madarassy v Nomura 2007 IRLR 246, CA, para 12, Mummery LJ stated:

“I do not underestimate the significance of the burden of proof in discrimination cases. There is probably no other area of the civil law in which the burden of proof plays a larger part than in discrimination cases. Arguments on the burden of proof surface in almost every case. The factual content of the cases does not simply involve testing the credibility of witnesses on contested issues of fact. Most cases turn on the accumulation of multiple findings of primary fact, from which the court or tribunal is invited to draw an inference of a discriminatory explanation of those facts.”

Benefits of the questionnaire procedure

There are beneficial side effects such as tribunal claims and potential tribunal claims being encouraged towards settlement by the early exchange of information, and time being saved at tribunal hearings, but, as stated above, that was never the purpose of the questionnaire procedure. It is wrong to judge the questionnaire procedure solely in terms of these collateral advantages, but they should not be disregarded. The current operation of the questionnaire procedure has clear benefits for all parties and the Tribunal Service:

a. it enables the effective operation of the anti discrimination legislation; it is well known that direct evidence of discrimination is rare

b. it assists claimants and respondents to assess the merits of potential claims

c. as a collateral to the previously statutory basis for the procedure as described in (b) above, it assists parties in reaching a settlement thus saving costs and tribunal expense

d. it enables claimants who do proceed to a claim in the court or tribunal to present their cases more effectively, thus saving the tribunal, and all the parties, unnecessary time and expense.

The effective operation of the anti discrimination legislation

As the Discrimination Law Association has noted in their consultation response, the

questionnaire procedure is “not a problem for employers who having nothing to hide: they are alerted at the earliest stages to the strengths and weaknesses of a possible discrimination claim”, so can take swift action to settle a claim if it is appropriate to do so, without the cost of a full tribunal hearing; or, the employer having provided truthful responses to the questions asked, it becomes clear to the potential claimant that there is no evidence of discrimination. A reasonable claimant or one who is well-advised is likely then not to pursue the claim. Where a vexatious litigant pursues a claim in the face of a response to a questionnaire that shows no evidence of discrimination, an employer is likely to be well-placed to apply for a strike-out or

recover costs.

A Dorset CAB case study

A client sought advice when she was not successful in a job application. The male interviewer had questioned her about her childcare arrangements and she believed this might indicate direct or indirect sex discrimination. A questionnaire was served and it was disclosed that the successful candidate also had children and had also needed to organise her working hours around her childcare arrangements. The questionnaire demonstrated that the reason for asking about childcare arrangements at interview was to consider flexible working and there was no discrimination evident. Therefore the client did not pursue a claim at tribunal.

Citizens Advice Specialist Support (Employment and Equality rights) enquiry

The client was an agency worker on assignment with a hirer for six weeks. She was sent home half way through a shift, having told her supervisor she was pregnant. A questionnaire was served to establish the reasons for her treatment. Replies to the questionnaire, and the documents disclosed, revealed that the hirer had raised concerns about the client’s conduct with the agency the day before she had been sent home; her assignment would have terminated on that day regardless of her pregnancy. The questionnaire to the agency revealed that it had no alternative work available because they only had two clients, both of who had said they did not want the client to work for them because of concerns about conduct and performance. The claim was not pursued because there was no evidence that either the agency

or the hirer had discriminated. 

It is particularly important, given the introduction of fees for presenting employment tribunal claims from 2013, that potential claimants have a pre-claim mechanism for obtaining information to allow them to assess the merits of a claim before deciding whether or not to litigate.

It assists potential parties in reaching a settlement

Although informal dialogue and settlement is not, and never was, the purpose of the

questionnaire procedure, in practice both claimants and respondents can and do take advantage of the questionnaire process when they assess the merits of the possible claims, to explore settlement. Early, pre-claim disclosure of information allows potential claimants and their representatives to assess whether there is evidence of discrimination. Respondents, who may until a questionnaire is served be unaware that discrimination has occurred, have an opportunity to propose solutions or remedies. See case examples below:

Citizens Advice Specialist Support (Employment and Equality right) enquiry

The Claimant was a long-serving agency worker for a company. He and many of his colleagues were from an ethnic minority group and had made several applications for permanent employment with the company and always failed. He realised that successful candidates were predominantly white.

A questionnaire was served before the claim was issued and the reply confirmed that ethnic minority applicants were significantly less likely to be successful. The questionnaire also revealed that there was no official selection criteria, but there was an unofficial policy of preferring internal candidates (but not agency workers). Since the workforce was predominantly white British, despite the company being based in an area with a significant ethnic minority population, the claimant presented a claim alleging that this selection policy was indirectly discriminatory as well as arguing that he had been directly discriminated against. The claim was settled before a hearing.

Had the questionnaire not been served the claimant would not have been in a position to know about the selection process and could not have identified the potential indirect discrimination claim. Tribunals and parties to the claim could find their resources have been wasted by the need to amend the claim as details came to light gradually throughout the case.

Cases from a Norfolk CAB

Example one

The client, a junior assistant, sought advice about sexual harassment by a senior manager. Initially the employer denied that there had been harassment, citing the client’s ill feelings resulting from ‘her inability to do her job’. A questionnaire established both that the employer’s culture was a significant contributor to the alleged behaviour and also that the layout of the office, staff areas and adjacent uni-sex toilet facilities rendered it ‘probable’ that several of the alleged incidents could have occurred as described. The case was settled.

Example two

A young client with learning disabilities sought advice about violent bullying from a site foremen. A questionnaire revealed that the foreman had had previous warnings from other skilled employees about his attitude and behaviour directly towards the client, and forced the employer to admit that the client had in fact made numerous complaints about his treatment to management, none of which had been actioned. The case was settled.

Citizens Advice experience of advising on discrimination matters

In opposing the removal of the procedure for obtaining information, we rely upon our wide experience of providing legal support to bureaux and other not for profit advisers who are assisting claimants to bring discrimination claims. In our view, most discrimination claims that fail, do so because unrepresented claimants are doing no more than asserting to an employment tribunal that they have been discriminated against. In many cases that assertion is correct but the claim still fails. As stated above, the Equality Act 2010 provides that the initial burden of proof is clearly on a claimant to show facts from which an employment tribunal could decide that discrimination has occurred.

Claimants, often litigants in person, at least in the early stages of a claim, simply do not understand that they must prove discrimination and so do not undertake to obtain evidence. Removal of the procedure would place more claimants, even those who have the benefit of good legal advice, in a similar position.

Examples in relation to specific types of claims

In direct discrimination claims, the tribunal is being asked to make findings of fact that relate to the comparative treatment of the claimant and another person (the comparator). The claimant is able to lead evidence about how s/he has been treated, but to meet the initial burden of proof s/he must show that another person has been treated more favourably in similar circumstances. The employer can simply decline to lead evidence about the treatment of other employees, and the tribunal has no evidence from which to make findings of fact about less favourable treatment. Given that employers are not likely to admit overt discrimination, an employment tribunal must be prepared to infer it from the evidence it hears; it cannot even begin to infer causation where there is no evidence of less favourable treatment to begin with. The claimant must identify a comparator such that there is ‘no material difference’ in their circumstances; again, where the employer holds all of the information, a valid claim can be defeated by an employer citing material differences between the claimant’s and the alleged comparator’s circumstances.

Cases from a Hertfordshire CAB

Example one

A client suffered a traumatic brain injury and was on sick leave for almost two years during which time his employment transferred. When the client became fit to work, he was immediately dismissed, ostensibly for redundancy. A questionnaire was served and revealed that the client was the sole target of the alleged redundancy, there was no redundancy situation or procedure, and the employer was advertising and recruiting to new posts. The claim has been heard and the bureau is waiting for a judgment to be issued.

Example two

A BAME client who worked as a security guard was dismissed for allegedly assaulting two white colleagues. A questionnaire showed that the employer had taken witness statements from white employees, whereas other BAME employees had witnessed the incident. The existence of CCTV footage was disclosed, which later confirmed that the client had been assaulted by his white colleagues. The client was awarded £31,000 by an employment tribunal.

In indirect discrimination claims, the claimant has the initial burden of showing the employment tribunal that a provision, criterion or practice of the employer has placed, or would place, other employees at a particular disadvantage. It is not enough for the claimant to show that s/he has been placed at that disadvantage. The procedure for obtaining information is crucial; a claimant must have statistical or workplace evidence of how the provision, criterion or practice affected other employees who either shared her/his protected characteristic or did not. Without that evidence, not only will the claim fail, but it is likely to have been based on incorrect premises from the start.
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A Hertfordshire CAB case study

The client worked full-time and requested to work part-time after her return from maternity leave. Her request was refused on a number of grounds. The response to a questionnaire revealed that the employer employed a number of other part-time employees, all of them women. This established a relevant ‘pool’ for the purposes of showing the adverse effect of the provision, criterion or practice of requiring the woman to work full-time or be dismissed. The case is due to be heard shortly.

In yet another type of claim, where it is alleged that the employer has failed to make reasonable adjustments to enable a disabled employee to remain in work or avoid being disadvantaged in the workplace, the question of whether a particular adjustment was ‘reasonable’ depends on showing the likely cost to the employer and the likely effect on the employer’s business efficacy overall. Again, the claimant is unlikely to have access to evidence of these matters unless a questionnaire is served. Again, the employer ‘holds all the cards’ when maintaining that an adjustment would have been too expensive or too disruptive for the business.
A claimant must also establish that an employer knew, or could reasonably have been expected to know, that s/he is disabled before a duty to make reasonable adjustments arises.

A Hertfordshire CAB case study

The client has lupus and was dismissed in relation to a series of alleged errors she had made in her work. Her case was that the errors were related to fatigue caused by lupus and that she had been employed on a part time contract but made to work full time. The employer initially denied that it had known about her medical condition, but disclosure of documents in response to a questionnaire revealed that the client had declared the condition at the outset of employment, and notes of the dismissal meeting showed that she made a full disclosure of the condition and its effects. A tribunal awarded damages of £9,000 in respect of injury to feelings and for financial loss.

Are written questions and answers or interrogatories an adequate substitute for the questions procedure?

In our experience, the use of written questions and answers once litigation has begun is not an appropriate alternative to the questions procedure. First, the claim is already brought. Information received at that late stage may lead to an application to amend the claim, and a resistance to that application by the employer, interlocutory hearings and further cost to claimant, respondent or the tribunal system. Second, in practice, employment judges will often refuse an application to make an Order for written answers, or will be persuaded by the employer that the claimant is attempting a ‘fishing expedition’ and will place a strict limit on the ambit of questions that can be asked.
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