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AFSA’s view of the Red Tape Challenge 
· In 2010 AFSA welcomed the new Equality Act in 2010 we supported the idea that this would simplifying, harmonising and strengthening the law on equality, reduce bureaucracy and look at creative ways to avoid the use of tribunals 

· The Red Tape challenge provides an opportunity to engage with a wide variety of parties but this type of one line discussion is seen as far too general and a more better form of colleting views could have been through online webinars and sector wide focus groups 

· AFSA wishes to draw the government’s attention to the fact that the Equality Act is legislation and not a regulation and to co-locate the two as part of the Red Tape Challenge strikes at the heart of the intensions of the 20120 act and we believe is a an act of bad faith. 

· Secondly there is already evidence that the light-touch approach being currently advocated is having a counter-productive impact on the manner in which public bodies are undertaking equality analysis in relation policy and statergy development and in the manner in which public sector cuts are being planned and implemented. Their failure to appropriately mitigate the adverse impact of public sector cuts on in particular BME, women. LGBT and disabled staff and public in particular through consultation has resulted in services to frontline groups working with the most vulnerable people having to either terminate their services or reduce current provision 

· The light touch message is being misunderstood and causing damage to the good work that has been done in developing an understanding of consultation and impact analysis. This is evident in recent court cases that are supporting the view that the duty of due regard is a harder test and not easier and that is not being carried out to a sufficient high standard by many public services 

· In addition AFSA encourages the government to give the legislation more time before embarking upon making a judgment on the usefulness of particular provisions of the act. 

· We would encourage the production of clear and concise guidance and support to support employers 

· We support a review of processes, incentives to ensure the system that constitutes employment relations is far more conducive to informal resolution, mediation and conciliation in the workplace 

· AFSA will continue to work with the Government Equalities Office (GEO) and the Equality and Human Rights Commission (EHRC) 

· This submission is provided in the strictest ion confidence and we would ask the GEO not to share or publish without the prior consent of AFSA 

· We would also wish to draw your attention to the recent review of the PSED in Scotland and its conclusions which we support 

Chair AFSA 
General Secretary AFSA 
National Officer AFSA
Our organisation 

The Asian Fire Service Association (AFSA) is a consultative body that works with the national Fire and Rescue Service, and supporting agencies, to assist them in the achievement of their equality and diversity commitments to communities, staff, servcie users and partners. 

In the last eight years AFSA has grown from a London based staff support group to an inclusive national association that provides support to Asian and non Asian individuals; all sharing the same core values. 

Our aims 

AFSA has adopted the Core Values of the Fire and Rescue Service, which are: 

· Service to the community 

· People 

· Diversity 

· Improvement 

We are committed to making these values a real and considered part of our development and progress. We will work with our stakeholders to ensure that our action plans and initiatives have real purpose, are outcome focused and meet the tenets of the Core Values. 

Membership 

Membership is open to all employees of the Fire and Rescue Service in the form of 

Corporate Membership, Individual Membership and Associate Membership for non-Fire and Rescue Service employees. The Association is inclusive to All. 

What we have been doing to advance equality 

AFSA has been actively involved in the formulation, development and application of the Equality Act. This has included: 

· We’ve taken great strides forward in our efforts to champion equality and diversity within the FRS by seeking out the views of members around key issues such as the Equality Act 2010, Red Tape Challenge, Fire Futures Government’s public sector austerity measures, civil disturbance, health and social inequalities as well as promoting instances of good practice to support FRS. This has been done through developing responses, direct meetings with the Minister for Fire & Rescue services, Chief Fire Officers and the President of CFOA as well as their attendance at our events. 

· We have strengthened our position through AFSA’s Business Strategy 2012-14 which sets out the focus of AFSA’s strategic direction. The strategic direction is intended to be both ambitious and sustainable. 

· We have built on our website to improve access to our expert content and communicate with employers in the ways they said they preferred. The AFSA website now has reports on all the events held by AFSA as well as being a ‘One stop’ for research on key issues around E&D. 

· We have also developed quarterly newsletters, briefing documents and detailed reports on AFSA events which can be found on the AFSA Website 

· We’ve been using social media as an additional communication channel this year and maximising our opportunity to give up to the minute support to members. 
· Attendance at events hosted by the Government Equalities Office (GEO) 

· Present at events hosted by the EHRC 

· Specified focus at 3 conferences and seminars highlighting the act 

For more details click on www.afsa.co.uk 

AFSA undertook a consultation involving all its 30 members formally using a 

questionnaire format as well as engaging in robust debates during national events and discussions at executive meetings. Comments and discussions on the consultation are summarised as follows; 

Specific comments/response to the consultation 

Response and general comments on the 3rd Party harassment provisions 

The consultation suggests that "it is possible" that s.26 of the 2010 Act, the general 

definition of harassment, "covers acts of conduct covered by s.40(2)-(4) of the 2010 Act" because it is "framed more broadly" than the definition in the Race Relations Act (and the same definition in the Sex Discrimination Act before it was amended). 

We believe this view questionable. Section 26 applies where "A engages in unwanted conduct related to a relevant protected characteristic". In a case of third-party harassment, the main problem in satisfying this definition is that the unwanted harassive conduct is not by "A" - the employer - but by a third party from our experience. 

To build on the above point. The alternative way of looking at it is that the unwanted 

conduct is not the harassment per se, but knowingly placing the employee in a position in which they are subjected to harassment. The difficulty here is that the harassment by the third party may be clearly related to, for example, race, but the statutory definition may not be satisfied unless it can be inferred that the employer's decision to put the employee in the position where they were racially harassed was also tainted in some way by race. That, of course, is the principle laid down by the House of Lords in Pearce v Governing Body of Mayfield School overruling Burton v De Vere Hotels, the Bernard Manning decision, which is why the separate provisions for third-party harassment were thought necessary in the first place. The Pearce decision was nine years ago, and understanding of harassment has developed since then 

Much of the Government's case for repeal rests on the proposition that it would not "leave employees unprotected should employers fail to take reasonable steps to protect them from repeated instances of harassment whilst they are at work, because other avenues of legal redress are available." We discussed above that use of the general harassment provisions in the 2010 Act is problematic. The other remedies mentioned in the consultation are a common law claim for negligence, breach of health and safety legislation, a claim under the Protection from Harassment Act, and a constructive dismissal claim. 

Our view is that none of above is entirely satisfactory. A negligence claim requires 

physical or psychological injury to have resulted from the harassment, health and safety legislation is not directly enforceable by the employee, a Protection from Harassment Act claim can be made directly against the harasser but not against the employer, and a constructive dismissal claim requires the harassment victim to resign. As the impact assessment acknowledges, resignation is "highly unlikely" and "therefore, the best estimate would be that no additional cases of constructive dismissal would be brought 

We also believe that this is a real issue which needs addressing and would advocate 

discrimination-specific provision. The removal of this provision would increase uncertainty about employers’ obligations and also the provisions have only been in place for less than 2 years for most protected characteristics. We would also advocate the collation of better evidence on number of cases submitted for consideration over a period of time as a potentially better indicator of the application of this provision than simply the use of data in relation to cases that have reached the Employment tribunals proceedings to get a better impact on effectiveness. 

The Fire & Rescue Service is going through considerable change involving often multiple providers of services, outsourcing involving diverse contractors. This means it is imperative that as employers they have in place systems and processes that support a healthy working environment free of discrimination. In the event of removal of these provisions we would strongly advocate clear guidance to ensure how organisations can use alternative forms of address such as Protection from Harassment Act 1997 and the Health and Safety act though as expressed above we have deep reservations around this view. 

Response and comments on the procedures for individuals obtaining information to pursue Employment Tribunal claim 

The main reasons given for repeal are that there is "no evidence to suggest that the 

provision has had the intended effect of encouraging settlement of claims without 

recourse to tribunals or the courts, or has encouraged efficiency of the claims process for cases that reach a court or tribunal." The consultation also points to "additional unintended burdens created by the provision". It is thought by some that the forms were "very long and technical", that they "can ask for records that go back years", and that the process may be used by potential claimants as a "fishing exercise". The consultation says that repealing s.138, however, will not prevent those claiming that they have been discriminated against from using other means of obtaining information about the alleged discrimination. 

Our view is that the form can be seen to be very bureaucratic and time consuming. Yet at at the same time it does give people direction and the removal of this form may lead to diverse form of submission which may in turn increase bureaucracy and burden on employers and tribunals. Having such a detailed form may also help reduce tribunal claims as claimants are able to properly assess their case in detail. 

In addition we feel that proper guidance around what constitutes proportionality & 

reasonableness in the submission and request for evidence may support the process 

rather than simple repeal. This is important as the consultation does not propose to stop any claimant from using the exiting form. 

Lastly we believe simple repeal will not help the process. We advocate a review of 

processes, incentives to ensure the system that constitutes employment relations is far more conducive to informal resolution, mediation and conciliation in the workplace. 

Response and general comments on proposed changes to the wider recommendations powers for Employment tribunal claims 

According to the consultation, there is only one reported case of the powers being used, "employers continue to have fears of inappropriate or excessive recommendations." It is not entirely clear where this evidence comes from: the only source reported in the consultation is responses in 2007 to the Labour Government's Discrimination Law Review. 

The Coalition Government's logic seems to be that as employment tribunals have not 

used the power to make wider recommendations, "there is therefore no evidence, so far, to show that the extended power is necessary or that it is an appropriate or effective remedy." 

Our view is that the provision only applies where discrimination is found and the aim is to prevent discrimination recurring. This has potential benefits for employers, employees and tribunal system. In addition similar to the proposals to repeal provisions around 3rd party harassment the evidence base in terms of application needs to be considered in light of the fact that this provision is 2 years old. 

Lastly like any system the Employment tribunal does require change and we will continue to work with FRS to promote good employment relations and options to resolving workplace disputes thorough informal mechanisms such as mediation and conciliation. 
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