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	[bookmark: bmkTable00]Order Decision

	Site visit made on 8 February 2023

	by Paul Freer BA (Hons) LLM PhD MRTPI

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 24 April 2023



	Order Ref: ROW/3286296

	This Order is made under Section 53 (2) (b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as Public Footpaths Numbers 15.52/53 & 15.52/52 Grewelthorpe Modification Order 2021.

	The Order is dated 5 March 2021 and proposes to modify the Definitive Map and Statement for the area by adding two footpaths as shown in the Order plan and described in the Order Schedule.

	There were 4 objections outstanding when North Yorkshire County Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for determination.

	Summary of Decision: The Order is not confirmed

	[bookmark: bmkReturn]


Procedural Matters
1. North Yorkshire County Council (NYCC) carried out Pre-Order consultation on 12 November 2020, in response to which no objections were received. The Order was sealed on 5 March 2021 and in response to subsequent consultation some duly made objections were received. Upon consideration of those objections, NYCC resolved not to support the application.  
1. Schedule 2 of the Wildlife and Countryside (Definitive Maps and Statements) Regulations 1993 (the Regulations) states that the relevant date shown in an order must not be earlier than 6 months before the making of the order. In this case, the relevant date is stated as 27 October 2021. The order was made on 5 March 2021. The relevant date is therefore more than 7 months after the making of the order. The Order is therefore not in accordance with Schedule 2 of the Regulations and for that reason the Order is in my view defective.  
1. I recognise that the relevant date stated on the Order may be typographical error: had the date been stated as 27 October 2020, for instance, then the relevant date would be less than 6 months before the date on which the Order was made and in accordance with the Regulations. However, it remains a fundamental flaw with the Order. Nonetheless, for completeness, I address the evidence below.
Main Issues
1. The main issue here is whether the evidence is sufficient to show that in the past the Order route has been used in such a way that a public footpath can be presumed to have been dedicated.  
1. [bookmark: _Hlk126919066]The Order was made under the 1981 Act on the basis of events specified in sub-section 53(3)(c)(i). If I am to confirm it, I must be satisfied that, on a balance of probability, the evidence shows a public right of way on foot subsists along the route described in the Order. 
1. The case in support is based primarily on the presumed dedication of a public right of way under statute, the requirements for which are set out in Section 31 of the Highways Act 1980. For this to have occurred, there must have been actual use of the claimed route by the public on foot, as of right and without interruption, over the period of 20 years immediately prior to its status being brought into question, thereby raising a presumption that the route had been dedicated as a public footpath. This may be rebutted if there is sufficient evidence that there was no intention on the part of the relevant landowner(s) during this period to dedicate the way for use by the public; if not, a public footpath will be deemed to subsist.
Reasons
1. The Order was made in response to an application dated 15 May 1984, supported by sixteen forms giving evidence of use (UEFs).
Bringing into question
1. The application submitted in May 1984 arose from concerns that access to Hackfall would be lost due to possible changes in land management arrangements. This is recorded in the Minutes from the meeting of Grewelthorpe Parish Council on 19 September 1984. I am therefore satisfied it was the submission of the application in May 1984 that brought the use of the way into question. Consequently, I need to examine use by the public during the period between May 1964 and May 1984.
Assessment of the evidence
1. The evidence is entirely in the form of user evidence. No documentary evidence has been produced.
1. Of the 16 UEFS submitted, seven respondents record using the footpath throughout the whole of the relevant period. A further 4 respondents record using the footpath for much of the relevant period, for periods in excess of 10 ten years and up to 16 years. The remainder record use over shorter periods, ranging from 3 years to 9½ years. The frequency of use, where stated, ranges from weekly to monthly. Other respondents use more general statements such as “all the time”. In every case, the purpose is described as for pleasure. 
1. On the face of it, this user evidence would appear sufficient to raise a presumption that the way in question had been dedicated as a public footpath. However, the forms used are not to the current standard and do not provide the same level of detail as modern forms. For example, there is not a question asking whether the respondent had ever been challenged or stopped from using the path. 
1. The other difficulty is that the UEFs do not appear to have included a map on which the respondent could indicate the path(s) walked. Neither is there a written description of the paths (at least not on copies provided to me), although I assume that a description of the route of some sort was provided. This is important in this case because the Order relates to two footpaths: Public Footpaths Numbers 15.52/53 & 15.52/52. I recognise that Public Footpath Number 15.52/52 begins from a point part-way along Public Footpath Number 15.52/53, and to that the extent much of the UEF evidence could potentially relate to both paths. 
1. One respondent added a hand-written comment on their UEF explaining that they used “…the two parallel paths through Hackfall to the River.” But even that comment creates an anomaly because the two paths subject to the Order, whilst passing through Hackfall down the river, are not exactly parallel. They are essentially perpendicular to each other. 
1. Another respondent refers in a hand-written comment on their UEF to “...walking in the woods paths down to Mickley and Masham”. This comment clearly refers to paths in the plural. However, Masham is some distance to the north and Mickley is a lesser distance to the east. It is not apparent to me how the Order route(s) were used as part of a longer walk to those places or, indeed, if they refer to the Order routes at all. There are other footpaths in the area and anomalies such as these immediately creates an element of doubt in my mind as to whether the respondents are in fact referring to the two footpaths subject to the Order.
1. [bookmark: _Hlk129185154][bookmark: _Hlk129185632]Furthermore, the questions set out on the UEF itself consistently refer to a ‘path’ in the singular. That in itself is not unusual, but there are four hand-written comments on completed UEFs that also refer to ‘path’ in the singular. There is no indication in those UEFs as to whether the ‘path’ is that referred to in the Order as Public Footpath Number 15.52/53, or is a reference to Public Footpath Number 15.52/52.
1. I am mindful that the application made in May 1984 was accompanied by a map which showed two routes, and which largely correspond with the footpaths shown on the Order plan. However, I have no way of knowing whether those who completed the UEFs had sight of that map and/or a detailed description of the two footpaths. I am not able to discern from the UEFs whether the respondents are referring to either Public Footpath Number 15.52/53, Public Footpath Number 15.52/52, or both.
1. I recognise that NYCC considered that it had sufficient evidence to make the Order before the objections were received. However, in my view the evidence in the UEFs is neither sufficiently precise nor detailed to show that either route has been used throughout the relevant period. Consequently, on the balance of probabilities and when taken as a whole, I consider that the evidence is not sufficient to raise a presumption that the ways in question had been dedicated as a public footpath.
1. In view of my conclusions above, there is no need to consider statutory dedication further. Furthermore, the same issues with the user evidence mean that there can be no finding of dedication under common law.
Other matters
1. Hackfall is registered by Historic England as a Grade I Historic Park and Garden. The Woodland Trust raise concerns about the implications of confirming the Order route as a public footpath(s) on the management of the woodland, explaining that the paths need to be shut from time to time to enable essential works to be carried out. The Yorkshire Gardens Trust similarly express concern that Hackfall needs careful management so that its special significance is not damaged and considers that making the footpaths a public right of way would make this management difficult. Another objector expresses concerns about highway safety on Carlesmoor Lane.
1. Whilst these are all clearly matters of importance to the objectors, they are not relevant to my consideration of this Order which seeks to determine whether or not the right to use the way on foot has already been established in law through long unchallenged use.  
  
Conclusion
1. Having regard to the above and all other matters raised, I conclude that the Order should not be confirmed.
Formal Decision
1. I do not confirm the Order.

Paul Freer
INSPECTOR
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