RE: LAND EAST OF STATION ROAD, ELSENHAM

SUBMISSIONS OF THE APPLICANT 

INTRODUCTION
1. The context for this Application is the national imperative to boost significantly the supply of housing. There is a recognition from Central Government that the planning system has simply failed to deliver sufficient homes for a protracted period of time and this can no longer be tolerated. The housing crisis (a daily news story) has been expressed most recently in the White Papers Fixing Our Broken Housing Market (2017) and Planning for the Future (2020). 

2. This is a national imperative which has a clear local expression. Uttlesford have a significant existing deficit against the out of date housing requirement in the Local Plan (2005 – 2011). There is a significant shortfall against the requirement for a 5 YHLS. Affordable housing delivery has collapsed. The LPA therefore accepts (consistent with recent decisions of PINS) that it is dependent on greenfield sites on accessible sites outside the settlement boundaries of sustainable settlements. 

3. This is a proposal which delivers the very significant benefits of more market and affordable homes, with substantial economic benefits, on an accessible site adjacent to Elsenham, to which it forms a logical and modest extension. This is precisely the form of sustainable development which national policy strongly supports and it unanswerably comprises sustainable development.
MAIN ISSUES
4. The Main Issues are set out in the Issues Report:
· Whether having regard to national and local planning policies, the proposed development is in a sustainable location, including whether occupants of the proposed development would have reasonable access to shops and services;
· The effect of the development on the character and appearance of the area, including the special attention that should be paid to the desirability of preserving the setting of the nearby Grade II listed building;
· Whether the proposed loss of best and most versatile agricultural land (BMV) would be acceptable and in particular the weight to be given to any conflict with ULP Policy ENV5;
· The impacts of the proposed development on highway safety and the road network, including by reason of cumulative impacts of other developments;
· Whether adequate provision would be secured for any additional need for facilities, including transport, education, community facilities, and open space arising from the development; and
· Whether having regard to the supply of housing and applying the tilted balance set out in NPPF paragraph 11(d)(ii) any adverse impacts of granting permission would significantly and demonstrably outweigh the benefits, when assessed against the policies in the NPPF taken as a whole.

THE STATUTORY TEST
5. The Main Issues fall to be determined against the statutory test. The Appeal must be determined in accordance with the development plan, unless material considerations indicate otherwise (s.38(6) P&CPA 2004).

6. So far as relevant, the development plan comprises the Uttlesford Local Plan (2005) (ULP). The Essex Minerals Local Plan and Essex and Southend-on-Sea Waste Local Plan are not considered to be relevant to the Main Issues. The site is not considered to be suitable and/or viable for mineral extraction.

7. In the light of the evidence and a number of recent decisions,
 it cannot be disputed that the ULP’s housing requirement, housing policies, spatial strategy and settlement boundaries of the ULP are out of date and inconsistent with the NPPF. Such elements are central to a consideration of the ULP as a whole.
THE UTTLESFORD LOCAL PLAN (ULP) 2005
8. The ULP was adopted in 2005 and runs to 2011. It significantly predates the NPPF (2012) and became time-expired over a decade ago. 
(a)
The Housing Requirement and Housing Policies:

9. Policy H1 requires 5,052 dwellings to be constructed between 2000 and 2011. That is 459 d/pa (on average). Policy H9 does not contain any requirement for the delivery of affordable housing (AH).
10. The housing requirement was established in the RPG for the South East (2001), which indicated that the Essex and Southend-on-Sea Structure Plan should provide for 5,240 d/pa to 2006. The requirement is derived from demographic projections in the 1990’s. The evidence base is significantly out of date and does not relate to this current time period. Further, it was derived using PPG 3 planning balance, which took into account environmental constraints. The RPG was revoked and replaced by RSS, which itself has now been revoked. The policy background is completely out of date and superseded by the NPPF.
11. The housing requirement is, therefore, the sort of heavily “constrained” housing requirement rejected by the Court of Appeal in Hunston and Gallagher. The housing requirement did not reflect an OAN, for the purposes of NPPF 2012. Accordingly, the housing requirement of the ULP has been out of date and inconsistent with national policy (the NPPF) since 2012. It follows that the statutory development plan has been out of date and inconsistent with national policy for over a decade. 
12. The ULP is equally out of date and inconsistent with the NPPF 2019. The Standard Methodology for Uttlesford is a minimum of 701 d/pa. The ULP has not been calculated in accordance with the LHN/NPPG methodology and is totally inconsistent with it. The SM requires a significant additional uplift in annual housing delivery for which the ULP fails totally to plan.  

13. Accordingly, the Applicant submits (and the LPA cannot reasonably contest) the following:

(i) Over 10 years since the publication of the NPPF (and the policy imperative to boost significantly the supply of new housing), this LPA does not have a development plan which is consistent with national policy; 

(ii) The ULP plans to a housing requirement which is significantly constrained and out of date;

(iii) The housing policies of the CS are out of date and inconsistent with the NPPF, regardless of whether there is a 5YHLS;

(iv) There has been a total failure of Plan making in this LPA for over a decade;

(v) A review of the development plan is urgently required;

(vi) This LPA is in "special measures" because of a failure in decision-taking and Plan making, requiring PINS to make a decision on this application (applying s.62A T&CPA 1990).  

(b)
The Spatial Strategy
14. Further, the ULP Spatial Strategy is based on the out of date housing requirement (Policy H1). Elsenham is a Selected Key Rural Settlement because it is located on the main transport network, with local employment opportunities (2.2.3). Some limited residential development is proposed to meet the out of date housing requirement to 2011 (2.2.3). Policy S3 sets out the settlement boundaries, which have been drawn tightly around the existing (as it was in 2005) urban area. Policy S7 provides a blanket protect outside the settlement boundary of Elsenham, in the Open Countryside.  

15. There is a 3.52 year housing supply (at best). The LPA only has that level of housing because of significant greenfield development outside settlement boundaries, contrary to the development plan (see e.g. the 350 homes consented on land immediately to the south of the application site
). It follows that the spatial strategy has failed to deliver sufficient homes. There is no identifiable forward supply (beyond 5 years). It follows that the spatial strategy will continue to fail to deliver sufficient homes (against the minimum requirement of the NPPF). That can hardly be a surprise, given the Plan only looked to 2011. It follows that the Spatial Strategy fails to boost significantly the supply of new homes, against a current objectively assessed need (the LHN) and is out of date and inconsistent with the NPPF. It is the antithesis of the NPPF approach.

(c)
Settlement Boundaries
16. The settlement boundaries are the interface between the urban areas and Open Countryside (OC). It follows that the settlement boundaries have 2 functions: 
(i) 
To define an area inside of which housing development is (in principle) acceptable to meet the constrained housing requirement of the revoked RPG; and

(ii) 
To define an area outside of which housing is to be restricted, save in very limited circumstances, because it is not needed to meet the constrained housing requirement of 5,052 to 2011.

17. The settlement boundaries were drawn “tightly” around the existing urban areas because the ULP was premised on the basis that the settled area (not surrounding greenfield sites) would meet the RPG/SP housing requirement. 

18. It follows that the settlement boundary is also out of date. If the ULP had recognised the need for greenfield sites outside the urban area to meet the minimum housing requirement beyond 2011 (as the LPA and Inspectors now expressly recognise), then space outside but adjacent to the settlement boundary of the urban area would have been set aside for development (rather than being the subject of "blanket protection"). 
19. The practical effect of the BCS settlement boundaries is, therefore, to constrain housing development to an urban area defined by a settlement boundary which was drawn:

(i) To meet an out of date and revoked RPG-derived housing requirement which was constrained; 
(ii) In a time period (2000-2011) which has long since elapsed; and 
(iii) Which has totally failed to deliver sufficient housing to date and will continue to do so in the future. 

20. The ULP is not just failing to deliver sufficient housing. It is specifically constraining housing delivery and preventing the delivery of adequate housing in the future. Accordingly, the settlement boundaries are out of date and inconsistent with the NPPF imperative to boost significantly the supply of housing to meet current objectively assessed needs. 

21. It follows that the settlement boundaries must “flex” to allow housing on greenfield sites to meet the need for market and affordable housing. 
22. It further follows that a Review of the Plan is required to identify more sites to meet the need for market and affordable housing now and in the next Plan period. This must also allow for a significant element of Safeguarded Land (NPPF 143(c) and (d)), to ensure longer term needs are met beyond the next Plan period i.e. after 2040 (a minimum of 15 years after (say) 2025
). The unanswerable conclusion is that this requires the allocation of greenfield sites in accessible areas, adjacent to sustainable settlements.
23. It follows that the housing requirement, housing policies, spatial strategy, settlement boundaries and policies of restriction on greenfield sites outside the settlement boundaries of sustainable settlements are all out of date and inconsistent with the NPPF. 

24. It is in that context that the Countryside Protection policies need to be considered (Policy S7 part 3 and ENV 5). They are the corollary of the spatial Policies (Policy S3 and S7 parts 1 and 2), which provide blanket protection outside the urban area. Naturally, they seek to maintain the landscape character of the OC (consistent with out of date PPS 7) and restrict development on agricultural land.
25. Policy S7 (Part 3) is not out of date nor inconsistent with the NPPF if it is not interpreted/applied as a “no change” or “no harm”, in which case they would preclude any and all greenfield development and be inconsistent with the NPPF. Rather, a subjective professional judgment is required on whether the landscape and visual impact is acceptable. In the light of the need to identify significantly more land for housing, such policies need to be applied “with a greater degree of flexibility than in other circumstances” (see Inspector Felgate (APP/N4205/W/18/3210299) applying the Supreme Court’s decision in Richborough paras 55, 56, 79, 83 and 84)). 
26. None of these submissions should be controversial, in the light of the recent decision on Land East of Elsenham, to the north of the B1051, Henham Road (immediately to the south of the application site).

149…I do consider that some useful pointers can be gleaned from the approach of the Inspectors in some of these previous appeal decisions. In particular I share the view of my colleague Inspector who determined the ‘North of Wicken Road, Newport’ appeal for 74 dwellings at an inquiry in December 201912, and who characterised Policy S7 as having 3 main elements. The first of these, in effect, identifies settlement boundaries as ‘development limits’, beyond which land is considered to be countryside; the second element seeks to protect the countryside ‘for its own sake’, with strict control on new building in such areas; and the third element makes it plain that development will only be permitted if its appearance protects or enhances the particular character of the countryside within which it is set, or if there are special reasons why such development needs to be in that location. 

150…As a whole, the wording of this policy goes beyond that set out in paragraphs 127 and 170 of the Framework which do not, explicitly, seek to protect countryside for its own sake. Moreover, as the settlement boundaries in the adopted ULP were aimed at accommodating housing numbers in the Essex Structure Plan 2001, for the period up to 2011, they are patently well out of date, restraining development and causing Policy S7 to be in clear tension with the Framework’s objective of significantly boosting the supply of homes, set out in its paragraph 59. 

151…Nevertheless, the SoS made it clear, in his 2016 decision relating to the previous application on this site, that that the policy aim of S7, ‘to protect the countryside’, was consistent with the Framework’s principle, at that time, of ‘recognising the intrinsic character and beauty of the countryside and supporting thriving rural communities within it’. Although the 2019 version of the Framework has now replaced the original 2012 version, current at the time of this previous appeal, the same broad objective of ‘recognising the intrinsic character and beauty of the countryside’ still features, such that the SoS’s view still stands. 

152…Drawing these points together, the only reasonable conclusion is that Policy S7 can only be considered as being partially consistent with the Framework, and cannot therefore be given full weight. The first 2 elements of the policy can attract very limited weight in the context of this appeal. Settlement boundaries are clearly not inviolable as a matter of principle, nor is it reasonable to consider a blanket prohibition on new development in the countryside, particularly in a district where there is a very acute HLS deficit and – in the absence of an up-to-date Local Plan - no short or medium term strategy for alleviating this situation. 

27. The Appellant submits that only limited weight can attach to part 1 and 2 of Policy S7. Moderate weight can attach to Part 3 Policy 7, provided it is interpreted and applied with the flexibility to allow greenfield development (consistent with the Supreme Court’s decision in Richborough Estates).

(d)
Proposed Action being taken by the LPA:

28. There has been a total failure of the Plan-led system in this Authority for almost two decades. In the light of the collapse of the Local Plan, no meaningful action is being taken by the LPA to urgently remedy the significant shortfall. Indeed, decision-making has now been taken away from this LPA because of multiple failures over a protracted period of time. Fundamentally, what is required is the identification of greenfield sites of a significant scale which begin to meet the local housing crisis. In essence, sites such as this (as is self-evident from the grant of consent on the adjacent site in 2021).

APPLICATION OF THE TILTED BALANCE
29. Planning permission should, therefore, be granted unless any adverse impacts significantly and demonstrably outweigh the benefits. 
30. The application of the test therefore requires a robust identification of all of the benefits of the development (and a consideration of the weight to be attached to them) before a consideration of any alleged harm. 
31. The tilted balance is not displaced by NPPF 202 (which is a fn 7 policy) for reasons set out below.
THE SOCIAL ROLE
Delivery of Market Housing:
32. With a requirement of 701 d/pa, the total 5 year requirement is 3,505 (3,680 with a 5% buffer). The annualised requirement is 736 d/pa. Accordingly, this LPA must now deliver a minimum of 736 homes each and every year (from now) just to meet the minimum requirement of the NPPF to demonstrate a 5 year supply.
33. Average delivery in the Plan period has been 609 d/pa (6,091
 from 2011/12 to 2020/21). Accordingly, housing delivery must urgently and significantly increase (from now
) to meet the minimum annualised requirement. 

34. It is unanswerable that the ULP fails to boost significantly the supply of homes. There must, therefore, be an immediate “step change” in the delivery of housing in this LPA, through the significant development of greenfield sites. 
35. This is a material consideration to which significant weight must attach (consistent with the previous decision DL 191).

Affordable Housing (AH)
36. The only vehicle for the delivery of AH is through the development of market homes. Policy H9 requires 40% AH provision. This proposal delivers 80 AH. There is compliance with the development plan and NPPF, which strongly support this proposal.

37. The previous decision is highly relevant:
193. The proposed development would also provide the policy-compliant figure of 40% affordable units, which in this case would amount to up to 140 new affordable homes. The evidence before me is that the West Essex and East Hertfordshire Strategic Housing Market Assessment – Affordable Housing Update (July 2017), which informed the preparation of the latest, now withdrawn emerging Local Plan, identified the total need for affordable housing between 2016-2033 in Uttlesford as 2,167 dwellings. No further details have been submitted to show whether this figure has increased or decreased in recent years, but for reasons already set out above, the Council clearly has no firm short or medium-term strategy to address this significant need.  

194. The importance placed on providing affordable housing is highlighted by the key priorities set out in the Council’s Corporate Plan 2020-2024. These include an objective to ‘Deliver more affordable homes and protect those in need in our district’. The provision of up to 140 affordable homes through this proposal would provide almost 6.5% of the need figure identified in 2017. This would be a not insubstantial contribution to affordable housing. This seems to me to be a particularly important matter as average house prices in Uttlesford are more than 13 times the workplace based average earnings, compared to the national average figure of 7.8. There seems to be no real disagreement between the parties that the provision of this amount of affordable housing should be seen as a significant benefit. I agree, and accord it significant weight. This would assist in satisfying the Framework’s social objective of sustainable development.  

38. For those reasons, it is unanswerable that the delivery of 80 AH in the next 5 years is a benefit of significant weight. These are real people in genuine need of an affordable home now. It is, of course, an Inquiry truism that such people, in dire need of housing, do not attend local Inquiries to support housing developments. There can be no doubt, however, that housing is need urgently to address their identified needs.


Community Building
39. This proposal will contribute over £1/2m to the local community building. A site has been identified and >£300,000 of funding has already been committed by two previous development schemes. The funding from this scheme is highly likely to be the final piece in the jigsaw. It will facilitate the development and completion of the community building, which can become a highly valued hub for local community activities. Without this development, the future of this proposal is uncertain. This is, therefore, a benefit of significant weight.
Accessibility
40. It is unanswerable (supra) that this LPA accept it is dependent on significant greenfield land releases, in accessible locations, adjacent to sustainable settlements. 

41. It cannot be disputed (in the light of previous Inspector decisions) that this is an accessible location for housing. There is a wide range of shops, services, facilities, schools and employment within an acceptable walk (see TA at 4.5) and cycle (TA at 4.5.23).   
42. Further, buses are available in the vicinity of the appeal site (see TA at 4.6) and the proposal will improve the accessibility of existing bus services from the site to Stansted Airport, Bishop’s Stortford, Saffron Walden etc to the benefit of the whole community. Finally, the site is highly accessible by rail, with regular services to inter alia Cambridge and London (see TA at 4.6.10).  
43. The site is therefore highly accessible to jobs, schools, local shops, facilities and leisure opportunities. There is unanswerably a “genuine choice” of sustainable travel modes, in compliance with NPPF 104. 
44. Whilst there is a limited dispute over precise walking distances, this issue is comprehensively addressed in the Briefing Note of WSP. It is not, however, a point of substance. This is precisely the location to which substantial new housing should be directed.
45. Indeed, given the Inspector’s conclusions on the adjacent site (see DL 63-80):

66. There is no dispute between the parties as to the extent of facilities in Elsenham, the disagreement arises from how this range of facilities should be viewed, and how accessible they are considered to be. The evidence before the inquiry, detailed in paragraph 16 above, is that the village has a GP Surgery, a primary school, a Tesco Express, a Post Office, a hair salon, a takeaway food outlet, a public house, a village hall, a Memorial Hall, a Bowls Club and a recreation ground.  

67. Mr Watts, the transport witness for the JPC describes this range of facilities as ‘limited’, but it seems to me that these facilities would go a good way to meeting everyday local needs, such that I favour the Council’s own view that Elsenham is relatively well served by facilities. This view was expressed in the planning officer’s report to Committee in late 2019, for a proposal for 130 dwellings and 0.37ha educational use, on land west of Hall Road, for which Council Members resolved to grant planning permission subject to the completion of an appropriate S106 planning obligation. 

80. Overall, I consider that the proposed development would represent a sustainable extension to Elsenham, which would provide future residents with acceptable access to local and more distant facilities by a choice of travel modes. Accordingly I find no conflict with paragraph 108(a) of the Framework, which requires new development to ensure that appropriate opportunities to promote sustainable transport modes can be, or have been taken up; or with that part of saved ULP Policy GEN1 which requires new development to encourage movement by means other than driving a car. 

46. Accordingly, it is unanswerable that the proposal is sited in an accessible location, adjacent to a sustainable settlement, which has been deemed to be an acceptable settlement for growth on multiple occasions. 

Impact on the Local Highway Network

47. The highway impact is addressed comprehensively in the Briefing Note of WSP.

48. Jacobs take some arid technical points on the robustness of the model. These have been addressed comprehensively by WSP. If, however, there is any lingering concern, the final determination of this application can be deferred until further iterations of the model have been presented and agreed. This will, however, require a greater degree of co-operation and involvement than the LHA have (hitherto) been able to provide.
49. It should however be noted that the model has been available since August. The LHA (now) request iterations which: (i) were not part of the scope; (ii) have not been previously requested; and (iii) represent future scenarios which will never materialise. Whilst such iterations may be of academic interest to Jacobs, they do not come close to justifying the refusal of the scheme and/or any delay in the determination.

50. Fundamentally, the model is a tool to be applied with judgment by professionals. The guidance is (just that) not prescriptive. It should not be interpreted and applied as if it was policy, much less a statute. Applied correctly, WSP conclude that the model validates. Further, there would be no material benefit in further iterations of the model because there is no arguably severe impact. The LHA do not suggest there is a severe impact and/or that there could be if the model was marginally re-calibrated. This is (at best) a technical point based on a mis-reading of guidance, rather than a point of substance. There is no evidence of a severe impact anywhere and there is compliance with the NPPF. 

51. The proposal therefore benefits very significantly from the social role of sustainable development.

ECONOMIC ROLE
52. Furthermore, the application demonstrated the socio-economic benefits of the proposals, comprising inter alia 
· FTE construction jobs p.a. for the duration of the build;

· FTE jobs in the supply chain for the duration of the build;

· Local spend on first occupation;

· New operational jobs supported by residential expenditure.

53. These economic benefits are an important material consideration in support of the proposal. NPPF 81 provides that they should be given “significant weight”. Consistent with the previous decisions (DL 189 and 190), they should be afforded (at least) moderate weight.
54. There are no infrastructure constraints which cannot be overcome by s.106 contribution and/or condition.

55. It follows that the proposal derives very significant support from the social and economic roles of sustainable development.
ENVIRONMENTAL ROLE
56. It is only in circumstances where the adverse impacts of this proposal significantly and demonstrably outweigh the benefits to which very significant weight must attach, that consent can be refused. This is a very high evidential hurdle. None of the expressed concerns regarding environmental impact come close to justifying such a refusal.

57. Any concern over drainage (raised by the LLFA) has been addressed (see recent rebuttal note on FRA.

Biodiversity

58. The proposals expressly comply with NPPF 174(d) because they provide net gains for biodiversity and establish coherent ecological networks that will be resilient. Further, the proposals enhance biodiversity (NPPF 174(b), promote the conservation of priority habitats and species (NPPF 174(b)) and identify measureable net gains for biodiversity (NPPF 174(b)), in compliance with the biodiversity hierarchy (NPPF 175).

59. The ecological benefits have been addressed in the Ecological Assessment (OCt 2022). The site is of low ecological value and any and all impacts can be mitigated. It follows that the BNG (~11%) is a benefit of the proposal, which weighs in favour of the grant of consent.

 Landscape and Visual Impact
60. The starting point for any analysis is the agreement that:

(i) The Appeal site is not internationally, nationally or locally designated. Rather, the Appeal site is an undesignated landscape;

(ii) The Appeal site is not, and does not form part of, a valued landscape;

(iii) The site has no statutory status (NPPF 174(a));

(iv) The site has no identified quality in the development plan (NPPF 174(a)). It has never formed part of a Special Landscape Area. Indeed, it has previously been part of a draft allocated housing site (see DL 20-24);

(v) NPPF 174(b) recognises the intrinsic character and beauty of the countryside but it does not protect it. This is a material change from PPG/PPS 7, which sought to protect the countryside for its own sake and which formed the basis for the ULP);

(vi) The site is not, therefore, protected by national policy at all.

61. The site may be valued locally (although there is little/no evidence to support that contention in a formal sense). However, the same is true of each and every green space adjacent to the urban area, as it will form an area of active and passive recreation. That is why the NPPF specifically only protects valued landscapes, rather than all greenspaces.

62. Further, the approach of the NPPF (175) is to direct housing to land with the least environmental or amenity value. As an undesignated site, which is not a valued landscape, surrounded on (at least) 2 sides by settlement, this is precisely the sort of site to which new housing should be directed (in the first instance) in landscape and visual terms. The Appellant submits that this is a perfectly logical settlement extension and an acceptable site for housing. 

63. It follows that if (as has been established) there is a need for housing, this is the site to which housing should be directed. 
64. The applicant agreed the scope of the LVIA with the Council. In particular, 9 representative VP’s and 3 illustrative VP’s were agreed, together with the study area (LVIA at 5.7.0 and App 7). In the light of the LVIA, there has been no objection from the LPA’s Landscape Officer, a position which is consistent with the absence of objection to the adjacent site to the south.

65. It is, of course, accepted that the development of the site for housing will have a large scale impact on the site itself. This is the inevitable impact of the type of greenfield development on which this LPA is significantly dependent. Impacts are, however, contained off-site. Effects on landscape character will only be experienced to the north and east up to 500m (LVIA at 7.2.2). In the real world, the impact is contained. It is no more than the inevitable impact of any greenfield development.

66. The site is contained on 2 sides by development/settlement. To the north and east, very substantial open space is provided which draws development significantly back from the edge of the development. Significant areas of boundary planting (about 2/3 trees deep) will provide substantial mitigation (8m in height) within 15 years. This will provide a very robust filtering of the development (10m to ridge). The submitted visuals (LVIA Fig 20 et seq) show a development which will be comfortably assimilated into the local area. 
67. The previous decision on the adjacent site provides a detailed analysis of the LVIA (DL 28-60). It concludes that limited weight should be given to the harm to the site and the limited impact off-site. A consistent conclusion and should be reached in respect of this application.
Heritage Impact
68. There is no direct impact to any designated or non-designated heritage asset. The site does, however, lie in the setting of the Grade II Listed Waiting Room. This issue has been considered in detail in the submitted Heritage Assessment (HA), which is a robust independent assessment.
69. The Listed Building (LB) derives its significance from its architectural and historic interest as a small, rural, mid-19C station building. The special interest stems from the fact that few such buildings have survived redevelopment in the 20C. The building has architectural interest derived from its typology, which is specific to its relationship with the railway (HA at 3.10).
70. The site does not lie in the LB’s immediate setting, which relates directly to the adjacent railway line and the rest of the station (HA at 3.11). Rather, the site lies in the broader agricultural setting, which is divorced from the LB by significant planting (Plate 2) and the road. The agricultural land nearest to the station is consented to change to a cycleway and pedestrian link. The setting to east has been partially eroded by the tarmacked station car park and the commercial buildings (HA at 3.12).
71. The contribution which the setting makes to the significance of the LB (as identified) is therefore limited. The primary contribution of the setting is derived from the LB’s relationship with the other structures of the railway line, to which the site makes no contribution (HA at 3.13). Indeed, the LB is not oriented towards the site. It contributes to the significance of the LB simply as a remnant of its historic rural-agricultural setting (HA at 3.17). The site therefore makes “only a low contribution to the historic interest of the listed building as a remaining part of it historic, open, agricultural rural setting” (HA at 3.18). This is a low level of less than substantial harm (see HA at 4.2-4.7).

72. It follows that there would be conflict with s.66 PLB&CAA 1990. Such conflict should be afforded “considerable importance and weight” (applying Barnwell Manor). However, it is important to consider the actual impact of the proposal. NPPF 202 is engaged. In weighing the impact against the public benefits of the proposal, the Applicant submits:

(i) The impact is less than substantial harm and the very low end of the bracket;
(ii) The substantial area of open space on the western side of the development (40m depth) provides robust mitigation;

(iii) Such a trivial impact cannot rationally justify the refusal of consent and the sterilisation of the site. Such a proposition is absurd;

(iv) The public benefits should be afforded very significant weight;

(v) The public benefits significantly outweigh any such harm;

(vi) There is compliance with NPPF 202;

(vii) The tilted balance is not displaced (applying fn 7).

Design
73. This is an outline scheme. The illustrative MP shows one way in which the RMA could be delivered. The detail of the design is for the RMA and need not be addressed here (noting that an acceptable design was reached on the adjacent site and there is no reason to suppose a similar conclusion could be reached here).

74. The proposal delivers a very substantial area of open space. There is no extant local policy of SPD. Applying 2.4ha/1000 population, this proposal is demonstrably acceptable (this standard is all but doubled).  
75. The parameter plan specifies development “up to 2.5m” on the eastern parcel. This is a ridge height of 10m (cf 9m at 2 storey). This is not a material difference and should be resolved in detail at the RMA stage. The 10m ridge is acceptable given the significant depth of boundary planting, which will reach 8m at 15 years (it could be 6m at planting).
76. Ultimately, this cannot be a reason for refusal. The plan need not be a plan for determination and/or the issue could be addressed by condition and/or it can and will be addressed at RMA stage. There is no arguable design RFR.

Loss of BMV
77. This LPA is dependent on greenfield sites. It is, therefore, inevitable that there will be development on BMV land in this area. There will not, however, be any severing of an agricultural unit and no identifiable impact on any existing agricultural business. There is no conflict with the NPPF.

78. This issue was addressed in the previous decision (DL 184, 185 and 204):
184. This matter was considered by the Inspector and SoS in the earlier appeal into the 2013 proposal which involved a larger site overall, but which included the current appeal site. This earlier proposal would have resulted in the loss of just over 51ha of BMV agricultural land, but this loss was only accorded limited weight by the SoS, on the basis that there are no substantial areas of lower grade land close to existing settlements in Uttlesford, and the loss would only amount to a very small percentage of the overall BMV land in the district. As a result, the SoS only gave limited weight to the conflict with saved ULP Policy ENV5.  

185. With this in mind, and as the loss of BMV land in the current appeal – at a little under 19.65ha - would be less than 40% of that in the earlier appeal, I consider that only very limited weight can be given to this loss, and to the consequent conflict with saved ULP Policy ENV5.  

204. The proposal would result in the loss of less than 19.65ha of BMV agricultural land, and would be at odds with saved ULP Policy ENV5. However, this policy carries reduced weight as it is not fully consistent with the Framework. Accordingly, and for reasons given earlier, this loss of BMV land can only be given very limited weight.  

79. A similar conclusion can and should be reached in respect of this application.

CONCLUSION
80. The claimed adverse impacts fail to come close to significantly and demonstrably outweighing the benefits, to which very significant weight must attach. On the contrary, the benefits very strongly outweigh any claimed harm.  

81. It is, therefore, the Appellant’s case that planning permission should be granted subject to (agreed) conditions and the s.106 obligation.

GILES CANNOCK KC
Kings Chambers

12th December 2022
� See especially Land East of Elsenham (APP/C1570/W/19/3243744), dated 22nd December 2020


� ibid


� There is no prospect of a new Plan being adopted before that date.


� See fn 2


� A significant proportion of which comprise greenfield sites outside the settlement boundaries
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