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	Application Decision

	Hearing held on 18 October 2022
Site visits undertaken on 17 and 18 October 2022

	by Mark Yates BA(Hons) MIPROW

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 18 November 2022


	Application Ref: COM/3290646 
Land at Water End Moor, Hertfordshire

	Register Unit: CL 251 

	Registration Authority: Hertfordshire County Council



	· The application, dated 10 October 2019, was made under paragraph 4 of Schedule 2 to the Commons Act 2006 (‘the 2006 Act’). 

· The application was made by Ms F. Kerner on behalf of the Open Spaces Society.

· The application is to register waste land of a manor as common land.

Decision 

1. The application is approved.    

Preliminary Matters

2. The application relates to two distinct areas of land lying to the east and west of the River Gade, as shown on the attached map. These are referred to by the applicant as ‘Area 1’ and ‘Area 2’ respectively.  Should the application be approved, the precise boundary of the common land on site would be a matter for the Registration Authority to determine by reference to the land that was originally the subject of provisional registration.
3. I appreciate the concerns expressed in the representations regarding the potential impacts of the land being registered as common land.  However, I am unable to take these matters into account when reaching my decision.  I need to have regard to the main issues set out below.
4. Reference was made at the hearing to some additional documentation and an email regarding this matter was subsequently circulated with the parties having an opportunity to comment on it.  

Main Issues

5. The main issues are whether the land is waste land of a manor and whether:

(a)       the land was provisionally registered as common land under Section 4 of the Commons Registration Act 1965;

(b)      an objection was made in relation to the provisional registration; and

(c)       the provisional registration was cancelled in the circumstances specified in sub-paragraph (3), (4) or (5) within paragraph 4 of Schedule 2 to the 2006 Act.  

6. Reliance is placed in this case on sub-paragraph 5, namely that the person on whose application the provisional registration was made requested or agreed to its cancellation (whether before or after its referral to a Commons Commissioner). 
Reasons
Whether the land was provisionally registered as common land 
7. An application was made by Hemel Hempstead Rural District Council in November 1969 to register both areas as common land and they were provisionally registered under the single unit CL 251.
Whether an objection was made to the provisional registration

8. An objection to the provisional registration of CL251 was made by the Trustees of the Gaddesden Estate.  The stated ground of the objection being that the land was not common land at the date of provisional registration, and that this was also the case at the time of the objection.  
9. There is some uncertainty regarding whether the Registration Authority initially accepted the objection.  However, the applicant was notified of the objection (Form 28) and the objector’s form (Form 26) was not returned.  Additionally, the objection was included in the register of common land.  
10. In light of the above, I find on balance that there was an objection to the provisional registration of CL251.  
The circumstances in which the provisional registration was cancelled 
11. The common land register records that the provisional registration of CL251 was cancelled on 23 July 1973.  Although there is no surviving record of the reason for this decision, the provisional registration could only have been cancelled at the request of the applicant.  The Registration Authority did not have the power to cancel such an application on its own initiative.  If an opposed application was not withdrawn it had to be referred to a Commons Commissioner for a determination and this did not happen in relation to CL251.  The withdrawal of the objection would have led to the provisional registration becoming final.   
12. Overall, I am satisfied that it is more likely the provisional registration of CL251 was cancelled in the circumstances provided for by sub-paragraph 5 within paragraph 4 of Schedule 2 to the 2006 Act.
Whether the land is of a manor

13. The historical maps and documents provided are supportive of CL251 lying within the manor of Hemel Hempstead and none of the objectors’ dispute that this was the case.  

Whether the land is waste land of a manor 
14. The definition of waste land of a manor arising from the case of Attorney-General v Hanmer [1858] is “the open, uncultivated and unoccupied lands parcel of the manor other than the demesne lands of the manor”.  Demesne land was land within a manor owned and occupied by the lord of the manor for their own purposes.  For land to be occupied there must be some exclusivity of physical use by a tenant or owner alone.  The determination of whether land is waste land of the manor should be considered in light of the situation when the application was submitted.   
15. Area 1 largely comprises of trees and other vegetation and there is nothing to suggest that anything has materially changed since the application was made in 2019.  Reference has been made to the hedge at the boundary with land belonging to the Red Lion Public House and there is also fencing now in place which appears to have been erected at the southern boundary with the adjacent land.  It is apparent that Area 2 previously had a more open nature and the fencing which encloses a portion of the land to contain sheep was only erected 18 months ago.  The wooden posts adjacent to the track within Area 2 were erected to deter vehicles from parking and do not serve to prevent access for people on foot.   Overall, there is nothing to suggest that either area was enclosed at the time of the application.    
16. The nature of Area 1 is not indicative of it being cultivated in recent years.  However, there is a management plan now in place in relation to this land.  In terms of the mowing undertaken in relation to Area 2, this was not done for the purpose of gathering a crop.  Whilst there is the potential for management works to be undertaken that constitute some form of cultivation of the land, this is not evident in relation to CL251.
17. Copies have been provided of licences relating to fishing and other activities along with the management of the land.  The river is not included within CL251, but the fishing rights may extend onto the land in relation to the riverbanks.  Nonetheless, the rights granted for access on foot to the river and to fish would not constitute occupation of the land.  The bulk of Area 2 is covered by a licence which permits residents of properties abutting the track to use the land and maintain it.  It is apparent that the right in the licence to graze livestock was not exercised until 18 months ago.  The primary use of the land during the period covered by the licence appears to have been for recreation.  Whilst the annual fee for the licence may not be significant, the issue to be determined is how the land is used.  From the information provided it is not evident that the land was occupied to the exclusion of others at the time of the application.  
18. For these reasons I find on balance that the two areas of land within CL251 were open, uncultivated and unoccupied at the time of the application and therefore they both constitute waste land of a manor.       
Conclusion

19. Having regard to these and all other matters raised at the hearing and in the written representations I conclude that the application land fulfils the necessary criteria for registration and consequently I approve the application. 
Mark Yates 

Inspector
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Supporters:  

Ms F. Kerner 

Mr H. Craddock
Applicant 

For the Open Spaces Society  

Objectors:

Mr S. Timlett
Mr P. Harris 
Mrs S. Harris
Mr K. Horner
Mr L. Telford 

Representing the landowner 
Interested Party:

Mr R. Cuthbert 

Hertfordshire County Council

DOCUMENTS TENDERED AFTER THE HEARING 
1. Copy of closing statement delivered by the applicant at the Hearing
2. Email of 20 October 2022 from Mr Telford 
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