Application Decision COM3293927
__________________________________________________________________________________
[image: PINS logo (black) (A4 sizing)]
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	by Nigel Farthing LLB

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 4 November 2022
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Edlesborough Common, High Street, Edlesborough, Bedfordshire, LU6 2HZ
Register Unit No. CL139
Registration Authority: Buckinghamshire County Council

	· The application, dated 24 February 2022, is made under Section 38 of the Commons Act 2006 for consent to carry out restricted works on common land.

	· The application is made by Penelope Patakay on behalf of Edlesborough Parish Council (“the Parish Council”).

	· The works comprise the installation of items of children’s play equipment and the laying of a concrete slab path.
Decision: Consent is granted for the works in accordance with the application.




	


Preliminary matters
1. This application is to be determined on written representations following an accompanied site visit which was undertaken on 11 October 2022. 
2. In determining whether consent should be given for the proposed works I am required to have regard to the matters set out in s.39 of the Commons Act 2006 (“the 2006 Act”).
3. Twelve representations have been received including five by way of objection to the application.
4. For the purposes of identification only, the location of the proposed works is shown on the attached plan (the plan).
Description of the site
5. This application relates to Edlesborough Common which is registered with Buckinghamshire County Council as CL139 (the application land) and extends to 5.8 acres.
6. The application land adjoins a parcel of land which is registered as a village green. The two parcels of land are contiguous and without any physical boundary feature. The two parcels have the appearance of a single area of land set out for recreational use.
7. The application land is unenclosed and consists primarily of mown grass with a small number of trees. The area is well maintained. There are two existing enclosed areas within the application land, being tennis courts and a play area set out with equipment suitable for infants and very young children. A formal football pitch with goal posts is also set out. 
The Application
8. The application is made under s.38 of the 2006 Act. The application seeks consent for two distinct elements of works. The first element is the installation of six items of play equipment which would be located alongside the existing enclosed play area as shown on the accompanying plan. The second element is the installation of a concrete slab path leading from the pavilion on the adjoining registered village green to the tennis courts which are located on the application land. The proposed path would be 1.8 metres in width and approximately 14 metres in length
9. The application is supported by five of those who submitted representations and is opposed by a further five. Those supporting the application refer to the need for play facilities for the age group too old for the equipment provided in the existing enclosed area. 
10. The Open Spaces Society does not oppose the principle of the application but raises a number of issues in relation to earlier works carried out on the common.
11. A broadly common position is adopted in the representations made in opposition to the proposed works.  The issues raised relate to the restriction of the open area available for general recreation given the physical limitations already in place. Concern is also expressed that the proposed play area will attract more people and that this may give rise to problems with car parking at busy times. A further concern is that the play equipment may encourage anti-social behaviour. 
12. The objections do not extend to the proposed path to the tennis courts
Main issues
13. Section 38 of the 2006 Act prohibits the carrying out on registered common land of any restricted works without the consent of the appropriate national authority.

14. [bookmark: _Ref293039799]Restricted works include works for the resurfacing of land and construction of buildings and other structures

15. Section 39 of the 2006 Act requires regard to be had to the following in determining this application:

(a) the interests of persons having rights in relation to, or occupying, the land (and in particular persons exercising rights of common over it);

(b) the interests of the neighbourhood;

(c) the public interest, which includes interest in nature conservation, conservation of the landscape, protection of public rights of access and the protection of archaeological remains and features of historic interest;

(d) any other matters considered to be relevant.

16. I have had regard to Defra’s Common Land Consents Policy (November 2015) and Guidance (the Guidance) in determining this application. The Guidance states that works ‘should take place on common land only where they maintain or improve the condition of the common or where they confer some wider public benefit and are either temporary in duration or have no significant or lasting impact.’ The objective of this policy is to safeguard the common for current and future users to use and enjoy. 

17. The Guidance has been published for the benefit of both the Planning Inspectorate and applicants.  However, every application will be considered on its merits and a determination will depart from the guidance if it appears appropriate to do so.  In such cases, the decision will explain why it has departed from the guidance.

Reasons 
The interests of those occupying or having rights over the land
18. The application land is owned by the Parish Council which is the applicant. 

19. There are no registered rights of common affecting the application land. 

20. The public have the right to use the application land for recreational purposes. Local inhabitants have the right to use the village green land for lawful sports and pastimes.  

21. I consider below the impact of the proposed works upon the right of the public to use the application land for recreational purposes.

The interests of the neighbourhood
22. The Guidance indicates that issues to be considered in this context include whether or not the proposal will offer a positive benefit to the neighbourhood, whether or not the proposed works would result in the loss of existing use, and whether or not there would be any interference with the future use and enjoyment of the common, whether by commoners, the public or others.

Whether or not there will be a positive benefit to the neighbourhood
23. The combined recreational facilities provided by the village green and the application land are of significant value to the neighbourhood, both for formal sports and for informal recreation. A substantial part of the village green land is used as a cricket pitch. The wicket is protected, but the remainder of the land is available for general recreational use when cricket is not being played. The application land supports a football pitch but again this is available for general recreational use when football is not being played. The application land also supports an enclosed young children’s play area and enclosed tennis courts.   

24. The addition of the proposed play equipment will enhance the range of recreational activities available on the application land and will appeal to young people too old to use the existing enclosed area. This is an age group not currently adequately catered for either within the application land, or elsewhere in the village. I consider this to be a positive benefit to the neighbourhood.

25. The improvement of the access to the tennis courts will be of primary benefit to wheelchair users but will also improve significantly the current uneven and sometimes muddy accessway. 

Loss of existing use or interference with future use and enjoyment of the common
26. There being no recorded common rights holders, the proposal would not interfere with such use. 

27. The proposed play equipment will utilise an area of approximately 700 sq. m. The registered common land extends to 5.8 acres (23,450 sq. m.) and the adjoining village green is 4.06 acres (16,426 sq. m.). The combined area of the common land and village green is therefore approximately 9 acres or approximately 40,000 sq. m.

28. The new play facilities will present a degree of obstruction to use for general recreational activities of an area of 700 sq. m. The play equipment will not be enclosed, meaning that other users of the application land will be able to walk between the equipment when it is not in use. 

29. Whilst recognising that there are already some restrictions to general recreational use of the application land, the enclosed areas, being the tennis courts and the play area, are relatively modest in size in relation to the area of land available for recreational use. The significant impediment to use is the football pitch, but this is only a problem when a match or formal training are taking place. In this context the partial obstruction of 700 sq. m. represents a minimal or insignificant loss of open recreational land.

30. The proposed equipment may attract new users to the application land. The equipment is targeted at young people from within the neighbourhood who are not old enough to drive, but who would be sufficiently independent to walk or cycle there. On this basis I do not consider that concerns about additional car parking are sufficiently well founded to detract from the benefit the equipment will confer.

31. I recognise the reason why concerns are raised about the possibility of the play equipment attracting anti-social behaviour. However, given the nature of the play equipment and the target age group of users I do not consider those concerns outweigh the benefit that will accrue from responsible use.

The public interest
Nature conservation
32. The application land is an open area of mown grass maintained for public recreation. There are a small number of trees but little of interest in terms of nature conservation and no representations have been made to me in that respect. Natural England have no objections to the works.

Conservation of the landscape
33. The proposed works are of small scale within an area set out for public recreation. The works will have no significant impact in landscape terms.

The protection of public rights of access
34. There are no public rights of way over the application land, but it is access land over which the public have a right of open-air recreation under the Countryside and Rights of Way Act 2000. 


35. The proposed works are intended to confer a positive recreational benefit for that section of the public who will be attracted to use the equipment. As outlined above, the nature of the works is such that the equipment will necessarily also create an impediment to use of that part of the common for other recreational purposes.  Both such uses of the common fall within the policy ambition to encourage public recreational use and it therefore falls to me to balance the competing elements.

36.  The common and the adjoining village green currently support various recreational facilities which create some limitation to general recreational use. The significant limitations are the football and cricket pitches and the tennis courts. Each of these activities is usually undertaken in a formal and organised manner. Both football and cricket are seasonal and are only an impediment when matches are being played. The provision of facilities for informal recreation is limited to the existing enclosed play area which caters for infants. 

37. Having regard to the context I have described I do not consider that the proposed play equipment would deprive the public of the use of an area of any real significance, either in real terms or relative to the remaining land available for use.

38. The concrete slab path will have no adverse impact on the use or enjoyment of the common.
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Archaeological remains and features of historic interest
39. Neither proposal affects any archaeological remains or features of historic interest associated with the common.

Conclusions on the public interest
40. The exercise I am required to carry out is to balance the negative and positive consequences of granting the application. Overall, I am satisfied that any adverse impact on public use and enjoyment is limited and is outweighed by the benefit of providing a facility which will encourage recreational use of the common by a group currently unprovided for. For these reasons I do not consider there to be any issues relating to the public interest that would cause me to conclude the application should not be granted.

Other matters
41. A representation has been received raising as an issue the question of whether existing structures on the common are duly authorised. This is not a matter relevant to this application, nor within the scope of my authority.

Conclusion
42. Paragraph 4.6 of the Guidance advises that commons should be maintained or improved as a result of the works being proposed.  Furthermore, paragraph 4.7 advises that in deciding whether to grant consent to carry out works on common land, the Secretary of State will wish to establish whether the proposed works are consistent with the use of the land as common land.

43. In assessing this application, I am required to consider whether it proposes the best outcome. If I consider there is a better approach, it is open to me to impose conditions to improve the outcome.  Alternatively, I may refuse the application if, having applied the statutory criteria, there are good grounds for doing so.

44. Having regard to the Guidance, and all the written representations, I conclude that the proposed works are beneficial to the neighbourhood and that there are no issues of public interest preventing consent being given.

45. Consent is therefore granted for the works in accordance with the application.

Nigel Farthing
Inspector
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