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THIS AGREEMENT is dated October 2020

BETWEEN:

(1)

(2)

THE SECRETARY OF STATE FOR TRANSPORT, whose principal address is at 33 Horseferry
Road, London SW1P 4DR (the “Secretary of State”); and

XC TRAINS LIMITED (Company Number: 04402048), whose registered office is at C/O Arriva
Plc 1 Admiral Way, Doxford International, Business Park, Sunderland, SR3 3XP (the
“Franchisee”).

BACKGROUND:

(A)

(B)

(o)

(D)

(E)

1.1

The Secretary of State and the Franchisee were parties to the Previous Franchise Agreement
pursuant to which the Franchisee provided the Previous Passenger Services. The Previous
Franchise Agreement expires at 01:59 on 18 October 2020 and the Parties have agreed that the
Franchise Services will be provided by the Franchisee pursuant to this Agreement during the
period from the Start Date until the Expiry Date. The Secretary of State has issued a Statement
of Policy dated March 2013 on the exercise of the Secretary of State's power under section 26(1)
of the Railways Act 1993 (as amended) which confirms that the person who is appointed as a
franchisee to provide the Franchise Services under a franchise agreement need not be selected
from among those who submit tenders in response to an invitation to tender.

The Secretary of State wishes to appoint a franchisee to provide railway passenger services within
the Franchise and expects a franchisee, on the terms of the Franchise Agreement, actively to
seek, in all reasonable business ways, greatly improved performance over the Franchise Term
from its employees, its Train Fleet and other assets, and from the Infrastructure Manager and its
other suppliers, so as to deliver to the passenger the best railway passenger service that can be
obtained from the resources that are available to it.

The Franchisee wishes to be appointed as the Secretary of State's franchisee for the Franchise
and intends, on the terms of this Agreement, actively to seek, in all reasonable business ways,
greatly improved performance over the Franchise Term from its employees, its Train Fleet and
other assets, and from the Infrastructure Manager and its other suppliers, so as to deliver to the
passenger the best railway passenger service that can be obtained from the resources that are
available to it.

The commercial basis of this Agreement assessed by the Secretary of State as being appropriate
to the particular circumstances of the Franchise is that revenue and cost risk will be retained by
the Secretary of State except as otherwise provided in this Agreement with the Franchisee being
able to earn a performance fee, pursuant to the terms of this Agreement.

The Parties have agreed terms on which the Franchisee shall provide the Franchise Services and
wish to record their agreement. The following provisions of this Agreement are intended to reflect
and give effect to the matters referred to in Recitals (A) and (D) inclusive.

INTERPRETATION

In the Franchise Agreement, except to the extent the context otherwise requires:

(a) words and expressions defined in Part I of the Act have the same meanings when used

therein provided that, except to the extent expressly stated, “railway” shall not have
the wider meaning attributed to it by section 81(2) of the Act;
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words and expressions defined in the Interpretation Act 1978 have the same meanings
when used in the Franchise Agreement;

references to “Parties” shall mean the Secretary of State and the Franchisee (and
references to a “"Party” shall mean the Secretary of State or the Franchisee as the
context requires);

the words “include”, “including” and “in particular” are to be construed without
limitation;

references to any “person” include its successors, transferees or assignees;

the words “subsidiary”, “subsidiary undertaking” and “parent undertaking”
each have the same meaning in the Franchise Agreement as in section 1162 of the
Companies Act 2006;

references in any of the agreements comprising the Franchise Agreement to Recitals,
clauses, Schedules, Parts of Schedules, paragraphs of Schedules and Appendices to
Schedules are to Recitals, clauses, Schedules, Parts of Schedules, paragraphs of
Schedules and Appendices to Schedules of that agreement, unless expressly specified
to the contrary, and the Schedules and Appendices form part of the agreement in which
they appear;

references in any Schedule in any of the agreements comprising the Franchise
Agreement to a Part, paragraph or Appendix are references to a Part, paragraph or
Appendix of that Schedule (or the relevant Part of a Schedule), unless expressly
specified to the contrary;

headings and references to headings shall be disregarded in construing the Franchise
Agreement;

references to any enactment include any subordinate legislation made from time to
time under such enactment and are to be construed as references to that enactment
as for the time being amended or modified or to any enactment for the time being
replacing or amending it and references to any subordinate legislation are to be
construed as references to that legislation as for the time being amended or modified
or to any legislation for the time being replacing or amending it;

references to an agreement or any other document shall be construed as referring to
that agreement or document as from time to time supplemented, varied, replaced,
amended, assigned or novated;

references to any particular provisions of any agreement or any other document shall
be construed to include any other provisions of, or incorporated in, that agreement or
other document which the Secretary of State reasonably considers have an equivalent
effect or are intended to fulfil the same function;

amendments to or variations of contracts or arrangements include assignments,
novations or other transfers of rights and/or obligations (in whole or in part) under
such contracts or arrangements;

words importing the masculine gender include the feminine and vice-versa, and words
in the singular include the plural and vice-versa;

wherever provision is made for the giving or issuing of any notice, endorsement,
consent, approval, waiver, certificate or determination by any person, unless otherwise
specified, such notice, endorsement, consent, approval, waiver, certificate or
determination shall be in writing and the words “notify”, “endorse”, “consent”,
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“approve”, “waive”, “certify” or “determine” and other cognate expressions shall
be construed accordingly;

references to materials, information, data and other records shall be to materials,
information, data and other records whether stored in electronic, written or other form;

references to the Franchisee bidding for Train Slots or a Timetable shall mean the final
action incumbent on the Franchisee under the Network Code to confirm to the
Infrastructure Manager its interests in the Train Slots to which that confirmation
relates, and “'bid” shall be construed accordingly;

references to the period of validity of any Fare are references to its period of validity
excluding any rights of any purchaser thereof to extend such period under the
Passenger's Charter, any equivalent document, or the terms and conditions attaching
to such Fare (including any applicable conditions of carriage) in the event of the
cancellation or delay of any of the railway passenger services for which such Fare is
valid;

references to “railway passenger services” are to be construed subject to
section 40 of the Railways Act 2005;

references to the “provision of railway passenger services” include the
organisation of the relevant train movements and making the necessary arrangements
with the Infrastructure Manager or any other relevant Facility Owner;

references in lower case letters to terms defined in clause 3 (Definitions) shall be
construed, where relevant, as being references to the terms defined as such in a
franchise agreement or relevant agreement made under section 30 of the Act or
section 6 of the Railways Act 2005 with any other Train Operator;

references to sums of money being expended by the Franchisee shall be to such sums
exclusive of Value Added Tax;

the words “shall not be liable” are to be construed as meaning that no contravention
of the Franchise Agreement and no Event of Default shall arise as a result of the
occurrence of the matter to which such words relate;

references to a “contravention of the Franchise Agreement” or a
“contravention” (and cognate expressions) are to be construed as meaning a breach
of the Franchise Agreement;

wherever provision is made for the Franchisee to “procure” or “ensure” the delivery
of an obligation under the Franchise Agreement, unless otherwise specified, that
provision shall be construed as a primary obligation on the Franchisee to deliver that
obligation;

references to “profit” shall be construed as meaning profit before corporation tax,
determined in accordance with GAAP; and

references to “process” or “'processing” or “processed” are to be construed in
accordance with the Data Protection Legislation for the purposes of Schedule 1.5
(Information about Passengers), paragraph 2.1 of Schedule 14.4 (Designhation of
Franchise Assets), paragraph 9 of Schedule 13.1 (Apprenticeships) and paragraph 11
(Data Protection) of Schedule 17 (Confidentiality, Freedom of Information and Data
Protection).

Where there is a requirement on the Franchisee to “fully and effectively co-operate” with one
(1) or more other third parties with regard to an objective, that requirement relates to the quality
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1.3

1.4

2.

of co-operation to be provided by the Franchisee taking into account and subject to the response
of the other third parties concerned. It does not indicate an obligation on the Franchisee beyond
co-operation, relating to the funding of detailed design and development of an infrastructure
project, actual delivery or subsequent operation (including in each case performance cost and
revenue effects). It does indicate that the Franchisee shall participate actively in relation to the
relevant objective including through the application of management time and internal resources,
correspondence and attendance at meetings, in each case as the Franchisee reasonably considers
in all of the circumstances to be an appropriate use of its resources and effective to achieve the
relevant objective.
In the Franchise Agreement, the Secretary of State is acting as part of the Crown.
Notwithstanding any other provisions of this Agreement:
(a) the following words and expressions contained in clause 3 (Definitions) shall be disapplied:

@) Commuter Fares;

(i) Commuter Fares Basket;

(iii) Commuter Fares Document or CFD;

(iv) CPAY;

(v) Depot;

(vi) Depot Lease or DL;

(vii) London Station;

(viii) Pay As You Go Agreement;

(ix) PAYG Peak Fare;

(x) PAYG Off-Peak Fare;

(xi) PAYG Zone;

(xii)  Station;

(xiii) Station Lease or SL; and

(xiv) Suburban Station;
(b) the provisions of this Franchise Agreement shall be disapplied to the extent that:

() such provisions (including Schedule 5) relate to Commuter Fares, the Commuter

Fares Basket and the Commuter Fares Document and all applicable definitions

relating thereto; and

(i) such provisions relate to the words and/or expressions set out at clause 1.4(a).

AGREED DOCUMENTS
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2.1 References to documents “in the agreed terms” are references to documents initialled by or
on behalf of the Secretary of State and the Franchisee.

2.2 As at the date of this Agreement, the documents “'in the agreed terms” are as follows:

BTP BTP Methodology;
CA Collateral Agreement;
CFD Commuter Fares Document;
CSES Customer & Stakeholder Engagement Strategy;
DSMI Data Site Monitor and Index;
EP Expenses Policy;
FF Financial Formats;
FM Financial Model;
FPR Franchisee’s Procurement Rules;
IB Initial Budget;
oM Operational Model;
PC Passenger's Charter;
PFCS Performance Fee Calculation Spreadsheet;
PMD Performance Methodology Document;
PFD Protected Fares Document;
POA Power of Attorney;
PSM Passenger Survey Methodology;
ROA Record of Assumptions;
TP Train Plan;
TSR Train Service Requirement (TSR 1/TSR 2); and
TTSM Ticketless Travel Survey Methodology.
3. DEFINITIONS

3.1 In the Franchise Agreement, except to the extent the context otherwise requires, the following
words and expressions have the following meanings:

“2019 Nominal Ticket Sales” has the meaning given to it in paragraph 3 of
Schedule 5.4 (Regulation of Fares Basket Values);

“2019 Ticket Revenue” has the meaning given to it in paragraph 4 of
Schedule 5.4 (Regulation of Fares Basket Values);
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Cancellations
Performance Level”
“Actual Capex”

“Actual Consist Data”

“Actual Costs”

“Actual Revenue”
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has the meaning given to the term “access

agreement” in section 83(1) of the Act;

means the regular forum of disabled passengers,
including users of assisted travel, which the
Franchisee must operate and consult on accessibility
issues by virtue of section B5 of the Accessible Travel
Policy Guidance;

means the Franchisee's policy for accessible travel
which the Franchisee is required to establish and
review from time to time in accordance with the
conditions of its Licences in respect of the operation
of railway passenger services and/or stations;

means the “Accessible Travel Policy: Guidance for
Train and Station Operators”, published by the ORR
in July 2019;

has the meaning given to it in paragraph 1A of
Schedule 8.1A (Franchise Payments);

has the meaning given to it in paragraph 1A of
Schedule 8.1A (Franchise Payments);

has the meaning given to it in paragraph 1A of
Schedule 8.1A (Franchise Payments);

means the Railways Act 1993 (as modified, amended
or replaced by the Transport Act 2000, the Railways
Act 2005 and the Deregulation Act 2015) and any
regulations or orders made thereunder;

has the meaning given to it in paragraph 9.1(e) of
Schedule 7.1 (Operational Performance);

has the meaning given to it in paragraph 1.1 of
Schedule 7.1 (Operational Performance);

means the actual Capital Expenditure of the
Franchisee in the relevant period;

means information as to the type of individual
vehicles of rolling stock in the Train Fleet which are
actually used to form a train on any particular
Passenger Service and the manner in which they are
configured, which may or may not be the same as
the Scheduled Consist Data for the same service;

means the actual Costs of the Franchisee in the
relevant period;

means the actual Revenue of the Franchise in the
relevant period;

Cross Country Franchise
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“Actual Passenger Demand”

“Actual T-3 Performance
Level”

“Actual T-15 Performance
Level”

“Actual Train Mileage”

“Actuary”
“Additional Boxing Day

Services”

“Additional CRPs”

“Additional HST Power Cars”

“Administration Fee”
“Advance Purchase
Train-specific Fares”
“Affected Party”
“Affected Service Quality
Area”

“Affected Service Quality
Indicator”

“Affiliate”
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has the meaning given to it in paragraph 1.1 of
Schedule 1.5 (Information about Passengers);

has the meaning given to it in paragraph 1.1 of
Schedule 7.1 (Operational Performance);

has the meaning given to it in paragraph 1.1 of
Schedule 7.1 (Operational Performance);

means the actual train mileage operated during each
Reporting Period by each train used in the provision
of the Passenger Services (excluding any actual train
mileage operated as a result of positioning or other
movements of rolling stock vehicles outside the
Timetable) and “Actual Train Miles” shall be
construed accordingly;

has the meaning given to it in the Pension Trust;

has the meaning given to it in paragraph 2.1 (b) of
Part 2 (Mandatory Franchise Specific Obligations) of
Schedule 6.1 (Franchise Specific Obligations);

has the meaning given to it in paragraph 3.1 of Part
1 (Committed Obligations) of Schedule 6.2
(Committed Obligations);

has the meaning given to it in paragraph 30.1 of Part
1 (Committed Obligations) of Schedule 6.2
(Committed Obligations);

has the meaning given to it in clause 8.5 (Change of
Control and Facilitation Fee);

has the meaning given to it under the Ticketing and
Settlement Agreement;

has the meaning given to it in paragraph 6.3 of
Schedule 12 (Financial Covenants and Bonds);

has the meaning given to it in paragraph 2.1 of
Schedule 7.3 (Service Quality Regime);

has the meaning given to it in paragraph 2.1 of
Schedule 7.3 (Service Quality Regime);

means, in respect of any person (“A"):

() any person which A Controls or which
Controls A; or

(i) any person which is Controlled by any
other Affiliate of A; and

and for the purpose of this definition none of Network
Rail or NR or HS2 Limited shall be construed as being
an affiliate of the Secretary of State;

Cross Country Franchise
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“Aggregated Costs and has the meaning given to it in paragraph 9.9 of
Revenues Liabilities” Schedule 8.1A (Franchise Payments);
“Agreement” means clauses 1 to 17 and Schedules 1 to 17

including any Appendices and Annexes as varied from
time to time;

“All Cancellations” means the sum of Cancellations, Partial
Cancellations, Network Rail Cancellations and
Network Rail Partial Cancellations relating to the
Franchise as produced and/or published by Network
Rail;

“All Cancellation Figures” means the moving annual average percentage
published by Network Rail in respect of
All Cancellation, rounded to two (2) decimal places;

“All Cancellations Measure” has the meaning given to it in paragraph 1.1 of
Schedule 7.1 (Operational Performance);

“All Cancellations Performance has the meaning given to it paragraph 1 of Schedule
Amount” 8.1B (Performance Payments);

“All Cancellations Table” has the meaning given to it in paragraph 1.1 of
Schedule 7.1 (Operational Performance);

“Alternative Fare” has the meaning given to it in paragraph 1.1 of
Schedule 6.5 (Additional Operating Contract
Obligations);

“Alternative NRPS” has the meaning given to such term in paragraph 2.6
of Schedule 7.2  (Customer Experience and
Engagement);

“Ancillary Service” means any service specified in paragraph 4 of Part 1
(Franchise Services) of Schedule 1.1 (Franchise
Services and Service Development);

“Annual Audited Accounts” means the accounts of the Franchisee which:

(a) comply with paragraph 9.5(b) of
Schedule 11.2 (Management Information);
and

(b) are delivered to the Secretary of State by the
Franchisee in accordance with
paragraph 9.4(b) of Schedule 11.2
(Management Information) and certified by
the Franchisee's auditors as true and fair;

“Annual Business Plan” means the plan to be provided by the Franchisee to
the Secretary of State in accordance with
paragraph 10.2 of Schedule 11.2 (Management
Information);
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has the meaning given to it in paragraph 1.1 of
Schedule 6.5 (Additional Operating Contract
Obligations);

means the management accounts of the Franchisee
which:

(a) comply with paragraph 9.5(a) of
Schedule 11.2 (Management Information);
and

(b) are delivered to the Secretary of State by the
Franchisee in accordance with
paragraph 9.4(a) of Schedule 11.2
(Management Information);

means a Season Ticket Fare which is valid in
Standard Class Accommodation from (and including)
the day on which it first comes into effect until (but
excluding) the day which falls twelve (12) months
after such day;

has the meaning given to it in paragraph 1.1 of
Schedule 6.5 (Additional Operating Contract
Obligations);

means (as the context requires) an individual
apprenticeship pursuant to:

(a) an apprenticeship programme operated by
the Franchisee:

(i) in connection with an apprenticeships
framework listed on the Federation for
Industry Sector Skills & Standards’
“Frameworks Library” (as located at
the date of this Agreement at:
http://www.afo.sscalliance.org/frame
workslibrary/); and

(i) in compliance with the “Specification
of Apprenticeship Standards for
England” pursuant to the

Apprenticeships, Skills, Children and
Learning Act 2009; and/or

(b) an apprenticeship programme operated by
the Franchisee pursuant to (and in accordance
with applicable requirements of) such
statutory apprenticeships system as may be
introduced in replacement of, or in variation
or addition to, the apprenticeships
frameworks system described in paragraphs
(a)(i) and (ii) above,

and references to “Apprenticeships” shall be
construed accordingly;
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means the excel table provided by the Secretary of
State and populated by the Franchisee and included
within the Skills and Leadership Strategy specifying
in relation to each Franchisee Year the number of
Apprenticeships to be commenced in such Franchisee
Year, the number of such Apprenticeships at each of
level 1 — 8, the role and skills category within which
each such Apprenticeship falls and other information
as the table may be amended or replaced with the
prior written consent of the Secretary of State
following a review of the Skills and Leadership
Strategy pursuant to paragraph 9 of Schedule 13.1
(Rail Industry Initiatives and Co-operation);

has the meaning given to it in paragraph 9.4 of
Schedule 13.1 (Rail Industry Initiatives and Co-
operation);

has the meaning given to it in paragraph 1A of
Schedule 8.1A (Franchise Payments);

means a CCI Scheme approved by the Secretary of

State in accordance with paragraph 11.4 of
Schedule 7.2 (Customer Experience and
Engagement);

means such D&I Strategy as agreed by the Parties;

means the deed of assignment proposed to be
entered into, subject to agreement on its terms,
between the date of this Agreement and the Start
Date from (1) Arriva Plc and (2) the Franchisee (as
assignors) to (3) the Secretary of State (as assignee)
in relation to certain Intellectual Porperty Rights
relating to the Cross Country Railway Brand;

means the United Kingdom average weekly earnings
measure excluding bonuses as published from time
to time by the Office for National Statistics or, if such
measure shall cease to be published or if, in the
reasonable opinion of the Secretary of State, there is
a material change in the basis of such measure, such
other alternative index as the Secretary of State
may, after consultation with the Franchisee,
determine to be appropriate in the circumstances;

has the meaning given to it in paragraph 28.2(b) of
Part 3 (Franchise Specific Obligations) of Schedule
6.1 (Franchise Specific Obligations);

means Black, Asian and Minority Ethnic;

means a person which has a permission under Part
4A of the Financial Services and Markets Act 2000 to
carry on the regulated activity of accepting deposits
thereunder and which is reasonably acceptable to the
Secretary of State;
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“Bank Holiday” means any day other than a Saturday or Sunday on
which banks in the City of London are not open for
business;

“Base Cash Position” has the meaning given to it in paragraph 1A of

Schedule 8.1A (Franchise Payments);

“Benchmark” means any of the TOC on Self Cancellations
Benchmark, the TOC Minute Delay Benchmark or the
Short Formation Benchmark (as the context may
require);

“Bespoke Trackside Provision” has the meaning given to it in paragraph 2.1
(Definitions) of Part 1 (Previous Franchisee's
Committed Obligations) of Schedule 6.1 (Franchise
Specific Obligations);

“Bond Longstop Date” has the meaning given to it in paragraph 4.1(b)(iii)
of Schedule 12 (Financial Covenants and Bonds);

“Bond Provider” means any person or persons who may provide or be
an obligor under a Performance Bond or Season
Ticket Bond from time to time and who shall, unless
the Secretary of State otherwise agrees, be:

(a) a Bank; or
(b) an insurance company,
in each case with the Relevant Credit Rating;

“Bond Year” means the period beginning on the Start Date and
ending on 31 March 2021 and any subsequent period
of thirteen (13) Reporting Periods beginning on the
day after the end of the preceding Bond Year
provided that:

(a) the Franchisee and the Secretary of State may
agree to vary the Reporting Period in which a
Bond Year ends from time to time; and

(b) the last Bond Year shall expire on the expiry
of the Franchise Period and may be a period
of less than thirteen (13) Reporting Periods;

" has the meaning given to it in paragraph 2.1 (a) of
Part 2 (Mandatory Franchise Specific Obligations) of
Schedule 6.1 (Franchise Specific Obligations);

“"Boxing Day Services

“Brand Licence” means each and all of the following:

(a) the Trade Mark Licence dated 10 November
2007 between the Secretary of State and the
Franchisee which was entered into with effect
from the commencement of the franchise
agreement between the Parties dated 11
November 2007; and
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(b) any variation to the Trade Mark Licence
referred to at (a) above, between the
Secretary of State and the Franchisee,
whether entered into before or after the Start
Date of this Agreement;

(c) any other licence between the Secretary of
State (or any company wholly owned by the
Secretary of State) and the Franchisee in
respect of any registered or unregistered
trademarks and related Intellectual Property
Rights, including those which are listed in
Appendix 1 (List of Trade Marks) of Schedule
14.2 (Maintenance of Operating Assets and
Branding) that the Franchisee may be
permitted to use in relation to the Franchise
Services;

has the meaning given to it in paragraph 1.1 of
Schedule 7.1 (Operational Performance);

means the British Transport Police Authority and the
British Transport Police Force created pursuant to
section 18 and section 20 of the Railways and
Transport Safety Act 2003 (or any successor or
successors to its statutory policing functions);

means together:
(a) the periodic cost and revenues budget; and
(b) the periodic capex budget,

which, as at the Start Date is the Initial Budget, and
thereafter as such budget may be updated from time
to time in accordance with paragraph 8 of Schedule
8.1A (Franchise Payments) (and the term Budget
shall be construed accordingly);

means the Capital Expenditure budgeted to be
incurred by the Franchisee in a Reporting Period and
specified in the then current Budget as agreed or
determined pursuant to paragraph 8 of Schedule
8.1A (Franchise Payments);

means the Costs budgeted to be incurred by the
Franchisee in each Reporting Period and specified in
the then current Budget as agreed or determined
pursuant to paragraph 8 of Schedule 8.1A (Franchise
Payments);

means the internationally recognised environmental
assessment method and rating system for buildings
developed by Building Research Establishment
Limited or any other standard which is generally
recognised as having replaced it;
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“Business Action Plan” means an action plan produced by the Franchisee in
relation to the delivery of any aspect of the Franchise
Services (including in respect of any outcome
anticipated by its Business Plan, in accordance with
paragraph 10.2(c) of Schedule 11.2 (Management
Information));

“Business Continuity Plan” or means a business continuity and disaster recovery
“BCP"” plan (including a Force Majeure Events recovery
plan) required to be produced, maintained and
implemented by the Franchisee in accordance with
the requirements of paragraph 4 of Schedule 10.3
(Force Majeure and Business Continuity);

“Business Plan” means the Initial Business Plan or any Annual
Business Plan, as the context requires, to be
delivered in accordance with paragraphs 10.1 and
10.2 of Schedule 11.2 (Management Information);

“Cancellation” means a Passenger Service:

(a) which is included in the Enforcement Plan of
the Day and which is cancelled for reasons
attributed to the Franchisee pursuant to its
Track Access Agreement; or

(b) which is included in the Enforcement Plan of
the Day and which operates less than fifty
per cent (50%) of its scheduled mileage (as
prescribed in the Enforcement Plan of the
Day) for reasons attributed to the Franchisee
pursuant to its Track Access Agreement;

“Cancellations Figures” means the number of:
(a) Cancellations and Partial Cancellations; and

(b) Network Rail Cancellations and Network Rail
Partial Cancellations,

in each case, relating to the Passenger Services
operated in each Reporting Period;

“Capacity Mitigation Proposal” has the meaning given to it in paragraph 15.1 of Part
2 (Service Development) of Schedule 1.1 (Franchise
Services and Service Development);

“Capital Expenditure” has the meaning given to it in paragraph 1A of
Schedule 8.1A (Franchise Payments);

“Cascaded Rolling Stock” has the meaning given to it in paragraph 3.1 of
Schedule 2.2 (Security of Access Agreements, Rolling
Stock Leases, Station and Depot Leases);

“Cash Balance” means in respect to any Weekday during the
Franchise Term, the Franchisee’s actual cash balance
excluding the value of Season Ticket suspense
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liabilities as at the end of business hours on the
previous Weekday;

“CCI Amount” has the meaning given to it in paragraph 1.1 of
Schedule 7.2 (Customer  Experience and
Engagement);

“CCI Period” means each of the following periods:

(a) 1 June 2021 - 31 March 2022;
(b) 1 April 2022 - 31 March 2023; and

(c) 1 April 2023 - Expiry Date;

“CCI Programme” has the meaning given to it in paragraph 1.1 of
Schedule 7.2 (Customer Experience and

Engagement);
“CCI Scheme” has the meaning given to it in paragraph 1.1 of
Schedule 7.2 (Customer Experience and

Engagement);
“CCI Scheme Cost” has the meaning given to it in paragraph 1.1 of
Schedule 7.2 (Customer  Experience and

Engagement);
“CCI Scheme Margin” has the meaning given to it in paragraph 1.1 of
Schedule 7.2 (Customer Experience and

Engagement);
“CCI Scheme Revenue” means in respect of any CCI Scheme, the revenue

earned by the Franchisee from that CCI Scheme;

“CCI Scheme Shortfall” means, in relation to a CCI Scheme, the amount (if
any) by which the CCI Scheme Revenue is less than
the aggregate of the CCI Scheme Costs and the CCI
Scheme Margin;

“CCI Scheme Underspend” has the meaning given to it in paragraph 11.6 of

Schedule 7.2 (Customer Experience and
Engagement);
“CCTV Guidance” means the Rail Delivery Group’s "National Rail &

Underground Closed Circuit Television (CCTV)”
guidance, the British Transport Police’'s "Output
requirements from CCTV Systems” guidance, Home
Office’s "Surveillance Camera Code of Practice June
2013”, each as updated from time to time and any
other guidance reasonably required by the Secretary
of State;

“C-DAS"” has the meaning given to it in paragraph 5.1 of Part
3 (Franchise Specific Obligations) of Schedule 6.1
(Franchise Specific Obligations);

Cross Country Franchise Page 32 of 736 Clauses 1-17
Agreement




VERSION 1.1X FOIA 2000 PUBLIC REGISTER COPY
“Ceased Services” has the meaning given to it in paragraph 2.1 of
Schedule 7.3 (Service Quality Regime);

“'Ceiling Cash Position” has the meaning given to it in paragraph 1A of
Schedule 8.1A (Franchise Payments);

" means a body listed in one of the following sub-

categories of the Central Government classification of

the Public Sector Classification Guide, as published

and amended from time to time by the Office for

National Statistics:

“Central Government Body

(a) Government Department;

(b) Non-Departmental Public Body or Assembly
Sponsored Public Body (advisory, executive,
or tribunal);

(c) Non-Ministerial Department; or
(d) Executive Agency;
“Change” means if and whenever any of the following occurs:
(a) NOT USED;
(b) a Charge Variation;
(©) a Change of Law;

(d) a change to the Train Services Requirement
previously in force pursuant to the issue of an
amended or new Train Service Requirement in
accordance with paragraph 16.6 of Schedule
1.1 (Franchise Services and Service
Development);

(e) the Franchisee is required to take any action
pursuant to paragraph 19.1(a) and/or
paragraph 19.1(b) of Schedule 1.1 (Franchise
Services and Service Development);

() the Secretary of State effects an amendment
to a Discount Fare Scheme, introduces a new
Discount Fare Scheme or ceases to approve a
Discount Fare Scheme for the purposes of
section 28 of the Act;

(9) the Secretary of State approves an
amendment or proposed amendment to an
Inter-Operator Scheme, as referred to in
paragraph 4.5 of Schedule 2.5 (Transport,
Travel and Other Schemes) to the extent and
only to the extent that the Franchisee makes
a saving as a consequence of such
amendment or proposed amendment;
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(h)  NOT USED;

() the Secretary of State exercises the Secretary
of State’s power pursuant to paragraph 5 of
Schedule 5.7 (Changes to Fares and Fares
Regulation) to alter the obligations of and
restrictions on the Franchisee under Schedule
5 (Fares and Smart Ticketing);

33) the Franchisee is obliged to charge Value
Added Tax on a Fare or there is an increase or
decrease in the rate of Value Added Tax which
it must charge on such Fare, in either case
due to a change in the Value Added Tax
treatment of the provision of Passenger
Services;

(k) the exercise by the Secretary of State of the
Secretary of State’s rights pursuant to
paragraph 1.11 (Charging  Review)  of
Schedule 7.1 (Operational Performance);

0] the exercise by the Secretary of State of the
Secretary of State’s rights pursuant to
paragraph 15.1(c) (Environmental
Information Data Collection Plan) of Schedule
11.2 (Management Information);

(m) NOT USED;
(n)  NOT USED;

(o) a Variation to the terms of the Franchise
Agreement pursuant to paragraph 1.1 of:
Schedule 9.3 (Variations to the Franchise
Agreement);

(p) the Start Date is a date that is later than
02:00 on 18 October 2020 for reasons solely
attributable to any act or omission by the
Secretary of State;

(s) NOT USED;
(t)  NOT USED;
(u) NOT USED;

(v) (i) the Secretary of State issues a TDR
Amendment pursuant to paragraph
12.8 (TDR Amendments) of Schedule
1.1 (Franchise Services and Service
Development) in the circumstances
described in paragraph 12.10(b); or

(i) the circumstances contemplated in
paragraph 12.11(b) of Schedule 1.1
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(Franchise Services and Service
Development) occur;

(w) the exercise by the Secretary of State of the
Secretary of State’s rights pursuant to
paragraph 10 of Schedule 6.5 (Additional
Operating Contract Obligations);

(x) NOT USED;
(y) NOT USED;
(z) NOT USED;

(za) the implementation of instructions given by the
Secretary of State in relation to the transfer of
the Midlands Local Services to another Train
Operator pursuant to paragraph 2.3 of Part 4
(Bespoke Obligations) of Schedule 6.1
(Franchise Specific Obligations);

(zaA) a Rolling Stock Change;

(zaB) the exercise by the Secretary of State of the
Secretary of State’s rights pursuant to
paragraph 3.2(b) (as described paragraph
3.3), and/or the circumstances described in
paragraphs 3.4 and/or 3.5 (Cascaded Rolling
Stock and Delayed Cascade Mitigation Plan), in
each case of Schedule 2.2 (Security of Access
Agreements, Rolling Stock Leases, Station and
Depot Leases);

(zaC) the exercise by the Secretary of State of the
Secretary of State’s rights pursuant to
paragraphs 2.4A, 2.5, 2.5A and/or 2.5B of
Schedule 8.1B (Performance Payments) (in
each case, where Schedule 9.1 (Financial and
Other Consequences of Change) shall apply in
the manner described in such paragraphs);

(zaD) the exercise by the Secretary of State of the
Secretary of State’s rights pursuant to
paragraph 8.4 of Schedule 8.1B (Performance
Payments);

(zaE) the circumstances described in paragraph
1.5(b) of Schedule 5.11 arising (Fares,
Ticketing and Retail Reform);

(zaF) if the Secretary of State exercises their
discretion in accordance with paragraph 5.3(c)
of Schedule 6.7 (Co-Operation and Industrial
Relations) to determine that there is a Change
(and in such case, in the manner described in
such paragraph);
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(zaG) if the circumstances in paragraph 5.4(d) of
Schedule 6.7 (Co-Operation and Industrial
Relations) arise (and in such case, in the
manner described in such paragraph);

(zaH) if the circumstances in paragraph 11A.2 (c) or
(d) of Schedule 13.1 (Rail Industry Initiatives
and Co-operation) arise; or

(zb) any two or more of the foregoing that the
Secretary of State groups together in
accordance with any procedures issued by the
Secretary of State pursuant to paragraph 1.4
of Schedule 9.3 (Variations to the Franchise
Agreement) occur;

“Change of Control” has the meaning given to it in clause 8.1 (Change of
Control and Facilitation Fee);

“Change of Law” means the coming into effect after the date of the
Franchise Agreement of:

(a) Legislation; or

(b) any applicable judgment of a court of Law
which changes a binding precedent,

the terms of which apply only to the railway industry,
a particular section of the railway industry or the
provision of services to the railway industry and not
to other transport modes or to industries other than
the railway industry, and without limitation:

(N excluding any changes in Taxation;

(i) excluding any changes which were
foreseeable at the date of the
Franchise Agreement, and for this
purpose, but without limitation, there
shall be regarded as foreseeable any
Legislation which on the date of the
Franchise @ Agreement has been

published:

(A) in a draft parliamentary bill as
part of a government
departmental consultation
paper;

(B) in a parliamentary bill;

(O in a draft statutory instrument;
or

(D) as a proposal in the Official
Journal of the European Union
except to the extent that such
proposal is intended to apply
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solely within member states
other than the United Kingdom,

to the extent that the same is subsequently
enacted in substantially the same form as the
form in which it was previously so published.
In relation to the application of this sub
paragraph (ii), each TSI shall be considered
separately.

Change of Law (1) includes any Legislation, which
only applies to the railway industry, which is made
under the Health and Safety at Work etc. Act 1974
and which is not excluded under (i) and (ii) (a
“Specifically Included Change of Law”), but
(2) excludes any Legislation (other than a
Specifically Included Change of Law) which is made
with the intention or effect of specifically applying to
(or disapplying in relation to) the railway industry any
other Legislation which does not apply only to the
railway industry;

“Charge Variation” means a variation:
(a) to a Relevant Agreement; and

(b) which is effected as a result of a Charging
Review (including any variation in connection
with an Incremental Output Statement
Charge);

“Charging Review” means:
(a) the exercise by the ORR of its powers under:

(i) Part 7 of Schedule 7 of the Track
Access Agreement to which the
Franchisee is a Party on the Start Date
or any Replacement Agreement which
is or is deemed to be a Relevant
Agreement in accordance with the
definition of that term;

(i) Condition F11.4 (Review of Long Term
Charge) of the Station Access
Conditions in relation to any station
which is not an Independent Station;
or

(iii) Condition F12.4 (Review of Access
Generally) of the Station Access
Conditions in relation to any station
which is not an Independent Station;
or

(iv) Condition 42.4 (Review of the Long
Term Charge) of the Independent
Station Access Conditions in relation to
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any station which is an Independent
Station or a Station;

the following by the ORR of the procedure in
Schedule 4A of the Act;

the exercise by the ORR of any of its powers
or the following of any other procedure,
which, in the Secretary of State's reasonable
opinion:

() has an equivalent effect to; or
(i) is intended to fulfil the same function
as,

any of the powers referred to in paragraphs
(a) or (b) in relation to any Relevant
Agreement provided that, without limitation,
the exercise by ORR of any of its approval
rights under Condition F12 of the Station
Access Conditions shall not be considered to
have an equivalent effect to or fulfil the same
function as any of the powers referred to in
paragraphs (a) or (b). For this purpose,
Relevant Agreement includes any Relevant
Agreement which is not the subject of any
previous Charging Review; or

any amendment to a Relevant Agreement, or
entry into a new Relevant Agreement which is
approved by the ORR to the extent that it
relates to an Incremental Output Statement
Charge or a scheme to which that charge
relates;

a railway passenger service, whether

operated on the same routes as the Passenger
Services or not:

(@)
(b)

()

(d)

which is not reflected in the Timetable;

which does not conform to the pattern of
railway passenger services normally provided
by the Franchisee;

for which the advance booking or booking
arrangements for seats on the relevant
service are, in the reasonable opinion of the
Secretary of State, materially different from
those generally applicable to the Passenger
Services;

for which tickets are available on a restricted
basis or on terms and conditions which, in the
reasonable opinion of the Secretary of State,

Cross Country Franchise
Agreement

Page 38 of 736 Clauses 1-17




VERSION 1.1X

“Child Price”

“Class 170 Improvement
Works"”

“Closed Scheme Employees”

“Closure”

“CMAI’

“Code of Practice”

“Collaborative Working
Performance Payment” or
“CWPP”

“Collective Agreement”

“Combined Ticket”
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are materially different from those generally
applicable to the Passenger Services; and/or

(e) for which the departure time, journey time
and calling pattern are, in the reasonable
opinion of the Secretary of State, materially
different from those of the Passenger
Services,

and which, in the opinion of the Secretary of State,
is not a railway passenger service provided by the
Franchisee as part of the Passenger Services;

means, in relation to any Fare, the amount charged
or chargeable to a person under the age of 16 in
respect of such Fare;

has the meaning given to it paragraph 19.1 of Part 1
(Committed Obligations) of Schedule 6.2 (Committed
Obligations);

has the meaning given to it in paragraph 3.2 of
Schedule 16.1 (Railways Pensions Scheme);

means a discontinuance or closure under Part 4 of
the Railways Act 2005 of any of the Passenger
Services or of any network on which the Passenger
Services may be operated or of any of the Stations
or of any part of such network or Station;

has the meaning given to it in clause 15.1(a)
(Competition);

means the code of practice for protecting the
interests of users of railway passenger services or
station services who have disabilities, as prepared,
revised from time to time (with the approval of the
Disabled Persons Transport Advisory Committee) and
published by the Secretary of State pursuant to
section 71B of the Act and which is available at
https://www.gov.uk/government/publications/acces
sible-railway-stations-design-standards (or such
other applicable web address that is adopted by the
Secretary of State from time to time);

has the meaning given to it paragraph 1 of Schedule
8.1B (Performance Payments);

has the meaning given to it in paragraph 1.1 of Part
2 of Schedule 6.7 (Co-Operation and Industrial
Relations);

has the meaning given to it in paragraph 3.1 of
Schedule 5.8 (Fares Regulation Information and
Monitoring);
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“Combined Ticket Notification” has the meaning given to it in paragraph 3.2 of
Schedule 5.8 (Fares Regulation Information and
Monitoring);

“Commercial Return” means where the CCI Scheme Revenue equals or
exceeds the aggregate of the CCI Scheme Costs and
the CCI Scheme Margin;

“Commitment” has the meaning given to it in clause 15.1(b)
(Competition);

“Committed Obligations” or means any of the Franchisee's obligations listed in
“COs” Part 1 (Committed Obligations) of Schedule 6.2
(Committed Obligations) or any other obligation of
the Franchisee expressed as a Committed Obligation

under the Franchise Agreement;

“Community Rail Network” means the Community Rail Network whose principle
place of business is The Old Water Tower,
Huddersfield Railway Station, St Georges Square,
Huddersfield, HD1 1JF or any successor body whose
purpose is to support Community Rail Partnerships;

“Community Rail Partnership” means any not for profit organisation of the same
name that has an interest in the development of
responsive and good quality railway passenger

services;

“Community Rail Report” has the meaning given to it in paragraph 2.6 of
Schedule 13.1 (Rail Industry Initiatives and Co-
operation);

“Community Rail Route” means any Route in respect of which the Secretary

of State determines that any relevant Community
Rail Partnership has an interest;

“Community Rail Strategy” means the Community Rail Development Strategy
(as may be updated from time to time) published in
November 2018 and which provides a broad
framework within which local rail lines can support
their communities;

“Commuter Fare” means any:

(a) Weekly Season Ticket, Monthly Season Ticket,
Quarterly Season Ticket and Annual Season
Ticket (and their equivalent products
compliant with the ITSO Specification)
between each London Station and any other
such station or other Suburban Station; and

(b) unrestricted Single Fare and unrestricted
Return Fare (and their equivalent products
compliant with the ITSO Specification)
between each London Station; and
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(c) unrestricted Single Fare and unrestricted
Return Fare (and their equivalent products
compliant with the ITSO Specification) from
each Suburban Station to each London
Station (but not in the other direction); and

(d) PAYG Peak Fare or PAYG Off Peak Fare (and
their equivalent products compliant with the
ITSO Specification) between each London
Station and any other such station (and the
CPAY equivalent fares),

for which the Franchisee is entitled to be allocated all
or part of the revenue therefrom pursuant to the
Ticketing and Settlement Agreement;

“"Commuter Fares Basket” means the grouping of Commuter Fares:

(a) determined by the Secretary of State
pursuant to Schedule 5.3 (Allocation of Fares
to Fares Baskets);

(b) for the purposes of regulating aggregate
Prices, as the case may be, in accordance with
Schedule 5.4 (Regulation of Fares Basket
Values);

(c) amended by the Secretary of State from time
to time in accordance with Schedule 5.7
(Changes to Fares and Fares Regulation);
and;

(d) set out in the Commuter Fares Document;

“Commuter Fares Document” means the document in the agreed terms marked
"CFD" as the same may be amended from time to
time in accordance with Schedule 5.7 (Changes to
Fares and Fares Regulation);

“COMPASS"” has the meaning given to it in paragraph 5.1 of Part
3 (Franchise Specific Obligations) of Schedule 6.1
(Franchise Specific Obligations);

“Competition Authority” has the meaning given to it in clause 15.1 (c)
(Competition);

“Competition Event” has the meaning given to it in clause 15.1 (d)
(Competition);

“Competition Event Notice” has the meaning given to it in clause 15.5
(Competition);

“Compulsory Inter-available has the meaning given to it in the Ticketing and

Flow” Settlement Agreement;
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“Computer System” means computer hardware and computer software,
including licensed third party software and data
protocols;

“Confidential Information” has the meaning given to it in paragraph 1 of

Schedule 17 (Confidentiality, Freedom of Information
and Data Protection);

“Connection” means a connection (however described) between
any of the Passenger Services provided by the
Franchisee and any other railway passenger service
provided by the Franchisee or any other Train
Operator or any bus, ferry or shipping service and
cognhate phrases shall be construed accordingly;

“Contingency Plan” has the meaning given to it in paragraph 1(a)(iv) of
Schedule 10.3 (Force Majeure and Business

Continuity);
“Continuation Document” means any franchise agreement, direct award,

interim franchise agreement or other arrangement
pursuant to which the Franchisee is required to
provide services for the carriage of passengers by
railway which is entered into by the Franchisee in
respect of some or all of the same Passenger Services
by way of direct or indirect continuation of the
arrangement currently in place under the Franchise
Agreement;

“Contract Manager” means a person appointed from time to time by the
Franchisee to fulfil certain duties including to manage
the Franchise Agreement on behalf of the Franchisee
and to facilitate the performance by the Franchisee
of its obligations under the Franchise Agreement;

“Control” means, in respect of a person (“A"), that another
person (whether alone or with others and whether
directly or indirectly and whether by the ownership of
share capital, the possession of voting power,
contract or otherwise):

(a) has the power to appoint and/or remove all or
the majority of the members of the board of
directors or other governing body of:

(i) A;

(if) any person who has equivalent rights over
A; or

(iii) any person who A has equivalent rights
over;

(b) has the power to direct the affairs and policies
of:

(i) A;
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(ii) any person who has equivalent rights over
A; or

(iii) any person who A has equivalent rights
over;

is the parent undertaking of A or of any other
person which is the parent undertaking of
such person by virtue of section 1162(5) of
the Companies Act 2006; or

possesses or is, or will be at a future date,
entitled to acquire:

(i) twenty-five per cent (25%) or more of
the share capital or issued share
capital of, or of the voting power in;

(A) A

(B) any person who has equivalent
rights over A; or

(C) any person who A has
equivalent rights over;

(i) such part of the issued share capital
of:

(A) A

(B) any person who has equivalent
rights over A; or

(O any person who A  has
equivalent rights over,

as a result of which he would, if the whole of
the income of such persons were distributed,
be entitled to receive twenty-five per cent
(25%) or more of the amount so distributed;
or

(iii) such rights as would, in the event of
the winding-up or other analogous
event in respect of:

(A) A

(B) any person who has equivalent
rights over A; or

(C) any person who A  has
equivalent rights over,
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entitle him to receive twenty-five per cent
(25%) or more of the assets of such person
which would then be available for distribution,

and “"Controlled” shall be construed accordingly;

“Control Centres” has the meaning given to it in paragraph 1A. of Part
1 of Schedule 6.7 (Co-Operation and Industrial
Relations);
“Controller” has the meaning given to it in the Data Protection
Legislation;

“Controlled Emission Toilet” or means a toilet fitted on a Rolling Stock Unit and which
“CET” retains effluent in retention tanks such that effluent
is not discharged on the rail tracks;

“Costs” means costs and expenses stated in the Franchisee’s
profit and loss account (including accruals and
prepayments recognised in the reporting period in
which the related costs are incurred) but excluding:-

(a) Franchise Payments (which shall include (for
the avoidance of doubt) the value of any Fixed
Fee and Performance Payments);

(b) corporation tax and deferred tax charge in the
Franchisee’s profit and loss account;

(c) any accounting transaction included in the
Management Accounts, Annual Management
Accounts or Annual Audited Accounts but
which does not require the Franchisee to
make a cash payment including notional
pensions accounting adjustments, the
accounting impact of financial instrument
revaluations and depreciation and
amortisation (other than where that
depreciation or amortisation has the prior
agreement of the Secretary of State);

(d) Capital Expenditure;
provided that:

(i) if the Franchisee’s profit and loss
account includes any cost(s) in respect
of right of use assets treated in
accordance with IFRS16 (the “IFRS16
Cost”), then for the purpose of this
definition the amount for each IFRS16
Cost shall be deemed to be replaced
(for the purposes of this definition and
all related consequential purposes
under this Agreement) with the
amount which would have applied if
the cost had been treated on a cash
basis, as such cost is incurred in
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“COVID-19 Guidance and
Regulation”

“CPAY”

“CPAY Agreement”

“Creating”

“CRM Data”

“CRM Data Obligations”

“CRM System”
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accordance with the relevant
contractual arrangements, rather than
in accordance with IFRS16; and

(i) for the avoidance of doubt, any liability
of the Franchisee to the Secretary of
State arising under or in connection
with the Previous Franchise Agreement
shall not be treated as or give rise to a
cost or expense for the purpose of the
Franchisee’s profit and loss account;

means any load-weigh, infrared, CCTV or other type
of equipment as may from time to time be installed
on any train in the Train Fleet for the purposes of
(amongst other things) passenger counting,
including that specified in paragraph 3 of
Schedule 1.5 (Information about Passengers);

has the meaning given to it paragraph 1 of Schedule
8.1B (Performance Payments);

means an arrangement operated by TfL under which
contactless payment cards can be used by
passengers to obtain access to the public transport
services in London without the requirement for
purchase of a separate ticket or permission to travel;

means an agreement dated 30 July 2014 between
Transport Trading Limited and train operators
operating in London relating to the acceptance of
certain contactless payment cards for “pay as you go”
journeys in London;

has the meaning given to it in the Ticketing and
Settlement Agreement, cognate expressions and
references to “Create” shall be construed
accordingly;

means Personal Data (including any or all of name,
address, e-mail address and ticket purchasing
history, credit and debit card details) collected by or
on behalf of the Franchisee relating to:

(a) persons travelling on or purchasing tickets for
travel on the Passenger Services or other
services for the carriage of passengers by
railway; or

(b)  NOT USED;

has the meaning given to it in paragraph 4.4 of
Schedule 1.5;

means any system (whether a Computer System or
otherwise) for the collection of CRM Data and/or onto
which CRM Data is input, processed and/or held as
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“CRP Amount”

“Cross Country Railway Brand”

“Customer and Stakeholder
Engagement Strategy” or
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“Customer Experience
Performance Payment” or
“CEPP”
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“Customer Service Quality
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“Cyber Information Sharing
Platform”

“Cyber Security Information
Sharing Strategy” or “CSISS”

“D&I Annual Report”
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such system may be amended or altered from time
to time;

means the sum of [REDACTED?] (Indexed) (reduced
pro-rata in respect of any Franchisee Year of less
than three hundred and sixty five (365) days);

has the meaning given to it in paragraph 4.1 of
Schedule 14.2 (Maintenance of Operating Assets and
Branding);

means the Customer and Stakeholder Engagement
Strategy in the agreed terms marked CSES and any
replacement Customer and Stakeholder Engagement
Strategy revised in accordance with paragraphs 9.2-
9.4 (Customer and Stakeholder Engagement
Strategy) of Schedule 7.2 (Customer Experience and
Engagement);

has the meaning given to it paragraph 1 of
Schedule 8.1B (Performance Payments);

has the meaning given to it in paragraph 2.1
(Definitions) of Part 1 (Previous Franchisee's
Committed Obligations) of Schedule 6.1 (Franchise
Specific Obligations);

means a report in the format and providing the
information specified in the Customer and
Stakeholder Engagement Strategy published in
accordance with paragraph 10.1 (Customer Report)
of Schedule 7.2 (Customer Experience and
Engagement);

has the meaning given to it in paragraph 2.1 of
Schedule 7.3 (Service Quality Regime);

has the meaning given to it in paragraph 17.1 of
Schedule 13.1 (Rail Industry Initiatives and Co-
operation);

has the meaning given to it in paragraph 17.1 of
Schedule 13.1 (Rail Industry Initiatives and Co-
operation);

means a report produced by the Franchisee
developed in accordance with paragraph 9B.3(e) of
Schedule 13.1 (Rail Industry Initiatives and Co-
operation) in respect of the previous twelve (12)
months or, if shorter, the period since the Start Date;

of State has decided to exclude the text in accordance with the provisions within the Freedom of Information Act 2000.
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“"D&I Annual Reporting Date” means the date on which the Franchisee must
provide the D&I Annual Report to the Secretary of
State as stated in the D&I Strategy, provided that if
this date, in any Franchisee Year, occurs after the
expiry of the Franchise Period then the D&I Annual
Reporting Date shall be one (1) month before the
expiry of the Franchise Period;

“D&I Champion” means the director or senior executive that is
accountable and responsible for implementing the
D&I Strategy and ensuring that the Franchisee
complies with its obligations relating to diversity and
inclusion (excluding the obligations in paragraph
9B.4));

“D&I Characteristics KPIs"” means the KPIs set out in the Franchisee’s D&I
Strategy used to assess the impact of the
Franchisee’s initiatives on diversity at different levels
of the workforce and in connection with different
characteristics (including gender, age, ethnicity and
disability) compared to the region and/or nationally;

“D&I Improvement Plan” has the meaning given to it in paragraph 9B.7
(Improvement and Remedial Plans) of Schedule 13.1
(Rail Industry Initiatives and Co-operation);

“D&I Initiatives KPIs"” means the KPIs set out in the Franchisee’s D&I
Strategy used to measure its performance against
diversity initiatives and policies, which may include
KPIs along the following lines:

(a) the number of positive action initiatives
implemented and maintained by the
Franchisee;

(b) the number of adverts in targeted
publications;

(c) membership of diversity and inclusion
networks and forums;

(d) the percentage of staff trained annually in
diversity and inclusion;

(e) the number of line managers completing
diversity and inclusion training;

(f) the number of members of the board of
directors completing diversity and inclusion
training; and

(9) the number of diversity and inclusion training
sessions;
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means the Franchisee’s diversity and inclusion
strategy developed in accordance with paragraph
9B.1 of Schedule 13.1 (Rail Industry Initiatives and
Co-operation) (substantially in the form set out in
Appendix 2 (D&I Strategy Framework) to Schedule
13.1 (Rail Industry Initiatives and Co-operation)) and
references to the D&I Strategy shall include the
Approved D&I Strategy

means the data specified in Appendix 1
(Environmental Information) to Schedule 11.2
(Management Information) as the same may be
amended from time to time by the Secretary of State
(acting reasonably);

means the Data Protection Act 2018;

means all Laws relating to data protection, the
Processing of Personal Data and privacy in force from
time to time including the Data Protection Act 2018,
(for so long as and to the extent that the law of the
European Union has legal effect in the United
Kingdom) the GDPR, and, to extent that they are
applicable, the Privacy and Electronic
Communications (EC Directive) Regulations 2003 (as
may be amended by the proposed Regulation on
Privacy and Electronic Communications);

has the meaning given to it in the Data Protection
Legislation;

has the meaning given to it in paragraph 3.1 (Data
Site Information) of Schedule 15.1 (Reletting
Provisions);

has the meaning given to it in paragraph 3.1 (Data
Site Information) of Schedule 15.1 (Reletting
Provisions);

means, in relation to a Benchmark for any Reporting
Period, the number set out in the relevant Column of
the Enforcement Cancellation Benchmark Table,
Enforcement TOC Minute Delay Benchmark Table and
Enforcement Short Formation Benchmark Table to
Schedule 7.1 (Operational Performance) and in the
row of that table for that Reporting Period;

means the version of the document known as the
Delay Attribution Principles and Rules referenced in
the Network Code;

has the meaning given to it in paragraph 3.9 of
Schedule 2.2 (Security of Access Agreements, Rolling
Stock Leases, Station and Depot Leases);
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has the meaning given to it in paragraph 2.2 of
Appendix 2 (Accessible Transport Arrangements) to
Schedule 4 (Accessibility and Inclusivity);

means a depot in respect of which the Franchisee has
entered into a Depot Lease;

has the meaning given to it in the relevant Access
Agreement to which it relates;

means:
(a) NOT USED; or
(b) any lease of a depot in relation to which

the Franchisee becomes the Facility
Owner at any time during the Franchise
Period;

means Intellectual Property Rights that are derived
from or generated by the RPC Database or the
Preliminary Database when querying such database
(which includes, but is not limited to, the format of
all reports and analysis);

has the meaning given to it in paragraph 9.1
(Designation of Assets comprised in COs as Primary
Franchise Assets) of Part 2 (Special Terms related to
the Committed Obligations) to Schedule 6.2
(Committed Obligations);

has the meaning given to it in the Pension Trust;

has the meaning given to it in paragraph 2.2 of
Appendix 2 (Accessible Transport Arrangements) to
Schedule 4 (Accessibility and Inclusivity);

has the meaning given to it in paragraph 2.1 of
Schedule 7.3 (Service Quality Regime);

means any agreement made, or to be made, from
time to time between the Secretary of State and the
counterparty of a Key Contract in relation to such Key
Contract, including any agreement entered into by
the Secretary of State under Schedule 14.3 (Key
Contracts);

means the agreement between the Secretary of
State and the Franchisee regulating the rights and
obligations of the Parties in the event that a legal
challenge is successfully raised as a result of the
entering into of this Agreement;

is a reference to a person who has a disability as
defined in the EA;
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“Disabled Persons Transport means the committee with that name established
Advisory Committee” under section 125 of the Transport Act 1985 and its
statutory successors;

“Disallowable Costs” means any Costs or Capital Expenditure which are
described within Appendix 1 (Disallowable Costs) to
Schedule 8.1A (Franchise Payments) save that such
Costs or Capital Expenditure shall not be considered
“Disallowable Costs” where such Costs or Capital
Expenditure are expressly included within the
Budget, up to the amount so specified in the Budget
for that Cost or Capital Expenditure provided that the
inclusion of any such Costs or Capital Expenditure in
a Budget on one (1) occasion shall not of itself
constitute an acceptance that it will be reasonable for
any equivalent or similar Cost or Capital Expenditure
to be included in a revised Budget;

“Discount Card” has the meaning given to it in the Ticketing and
Settlement Agreement;

“Discount Fare Scheme” has the meaning given to it in paragraph 3 of
Appendix 1 (List of Transport, Travel and Other
Schemes) to Schedule 2.5 (Transport, Travel and

Other Schemes);

“Dispute Handling Plan” has the meaning given to it in paragraph 1.1 of Part
2 of Schedule 6.7 (Co-Operation and Industrial
Relations);

“Dispute Handling Policy” has the meaning given to it in paragraph 1.1 of Part
2 of Schedule 6.7 (Co-Operation and Industrial
Relations);

144

“Dispute Resolution Rules means the procedures for the resolution of disputes
known as "“The Railway Industry Dispute
Resolution Rules”, as amended from time to time
in accordance with the terms thereof. The rules are
available at http://accessdisputesrail.org/RIDR/RIDR
Rules.pdf(or such other applicable web address that

is adopted from time to time);
“Disputed Cancellation” means a Passenger Service:

(a) which is included in the Enforcement Plan of
the Day and which is cancelled; or

(b) which is included in the Enforcement Plan of
the Day and which operates less than fifty
per cent (50%) of its scheduled mileage (as
prescribed in the Enforcement Plan of the
Day),

in either case, in circumstances where attribution of
responsibility for the same is, at the relevant time, in
dispute between Network Rail and the Franchisee
pursuant to the Track Access Agreement;
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“Disputed Partial Cancellation” means a Passenger Service which is included in the
Enforcement Plan of the Day and which:

(a) misses a stop; or

(b) completes fifty per cent (50%) or more, but
less than one hundred per cent (100%) of its
scheduled mileage as prescribed in the
Enforcement Plan of the Day,

in either case, in circumstances where attribution of
responsibility for the same is, at the relevant time, in
dispute between Network Rail and the Franchisee
pursuant to the Track Access Agreement;

“DOTAS” has the meaning given to it in paragraph 6.3 of
Schedule 12 (Financial Covenants and Bonds);

“"DRACAS” has the meaning given to it in paragraph 5.1 of Part
3 (Franchise Specific Obligations) of Schedule 6.1
(Franchise Specific Obligations);

“'Draft Action Plan” has the meaning given to it in paragraph 1.1 of
Schedule 7.1 (Operational Performance);

"Draft Marketing Plan" has the meaning given to it in paragraph 1.1 of
Schedule 6.5 (Additional Operating Contract
Obligations);
“EA"” means the Equality Act 2010;
“East West Rail Scheme” means a scheme to re-establish a rail link between

Cambridge and Oxford to improve connections
between East Anglia and central, southern and
western England;

“EEA state” has the meaning given to it in clause 14.9 (Non-
Discrimination);

"Efficient Operator"” means a notional train operator, having the same

commercial, regulatory and operational

arrangements as the Franchisee and being subject to
the same operational circumstances, which is a party
to a franchise agreement in equivalent terms to the
Franchise Agreement which complies with its
obligations under such franchise agreement and the
Licences in a timely, efficient and economical manner
and with the degree of skill, diligence, prudence and
foresight which can be expected from a skilled and
experienced train operator so that in this context
costs are minimised and revenues maximised to the
greatest extent reasonably practicable;

“Electricity Shore Supply” has the meaning given to it in paragraph 18.1 of Part
1 (Committed Obligations) of Schedule 6.2
(Committed Obligations);
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means the emergency measures agreement that
amended the terms of the Previous Franchise
Agreement;

means the date that the EMA took effect, being 1
April 2020;

has the meaning given to it in paragraph 1(e) of
Schedule 10.3 (Force Majeure and Business
Continuity);

has the meaning given to it in paragraph 1A of
Schedule 8.1A (Franchise Payments);

has the meaning given to it in paragraph 1.1 of Part
2 of Schedule 6.7 (Co-Operation and Industrial
Relations);

has the meaning given to it in paragraph 1.1 of Part
2 of Schedule 6.7 (Co-Operation and Industrial
Relations);

has the meaning given to it in paragraph 1.1 of
Schedule 5.9 (Smart Ticketing);

has the meaning given to it in paragraph 4.1 of
Schedule 14.2 (Maintenance of Operating Assets and
Branding);

has the meaning given to it in paragraph 1.1 of
Schedule 7.1 (Operational Performance);

means the Plan of the Day except for any:

(a) additions to such Plan of the Day of any
railway passenger services which are not
included in the Timetable;

(b) omissions from such Plan of the Day of any
Passenger Services included in the Timetable;
an