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	Application Decision

	

	by Richard Holland 

	Appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 13 January 2022


	Application Ref: COM/3283887
HARPENDEN COMMON, HERTFORDSHIRE
Register Unit No: CL16
Commons Registration Authority: Hertfordshire County Council

	· The application, dated 24 September 2021, is made under Section 38 of the Commons Act 2006 (the 2006 Act) for consent to carry out restricted works on common land.
· The application is made by Harpenden Town Council

· The works comprise the surfacing of various sections of the permissive horse ride with a crushed concrete/fines mix to alleviate the problem of impassable wet, muddy areas. The works will cover an area of 520 m in length by 2 m wide. 


Decision
1. Consent is granted for the works in accordance with the application dated 24 September 2021 and accompanying plan, subject to the condition that the works shall begin no later than three years from the date of this decision
2. For the purposes of identification only the locations of the works are shown as red lines within the common land boundary on the attached plan.
Preliminary Matters 
3. I have had regard to Defra’s Common Land consents policy
 in determining this application under section 38, which has been published for the guidance of both the Planning Inspectorate and applicants. However, every application will be considered on its merits and a determination will depart from the policy if it appears appropriate to do so. In such cases, the decision will explain why it has departed from the policy.

4. This application has been determined solely on the basis of written evidence.
5. I have taken account of the representations made by Natural England (NE), the Open Spaces Society (OSS) and the British Horse Society (BHS). 
6. I am required by section 39 of the 2006 Act to have regard to the following in determining this application:-

a. the interests of persons having rights in relation to, or occupying, the land (and in particular persons exercising rights of common over it);

b. the interests of the neighbourhood;

c. the public interest;
 and

d. any other matter considered to be relevant.

Reasons
The interests of those occupying or having rights over the land
7. The landowner is also the applicant. Rights of grazing are registered over the common. The applicant confirms that the rights are not exercised, the common has not been grazed since 1962 and the works would not impact on the ability of the commoner to exercise grazing rights should they wish to. I am satisfied that the works will not harm the interests of those occupying or having rights over the land.
The interests of the neighbourhood and the protection of public rights of access 
8. The interests of the neighbourhood test relates to whether the works will unacceptably interfere with the way the common is used by local people. The applicant explains that the common has been used for horse riding for many years, with a permissive horse ride route created in the 1960s. Most of the track is unsurfaced and, in places, suffers from compaction and muddiness. The route can become impassable for both horse and pedestrian traffic and cause problems/injuries to horse riders/horses. The works will help lessen soil loss/muddiness/erosion and make the path more hardwearing and durable. The material will be screened to remove any nail, glass, tile fragments that could injure horses’ hooves.
9. The OSS is concerned that the surfacing may reduce its attractiveness to riders and asks whether representatives of horse riding interests have been consulted. In response, the applicant advised that, following consultation, the BHS had confirmed ‘in principle support’ for the works but considers that a rubber crumb surface is ideal as the fines are liable to be washed out of the type of surface proposed in the application leading to exposed aggregate which can injure horses. The applicant explained that it would seek advice on the suitability of the material for future works on common land but was unable to alter the specifications of the application works due to budgetary constraints. It will ensure that the methodology is suitable for each area being resurfaced, review the surfacing and add additional fines each year. NE did not object to the works, commenting that they are a positive measure in terms of improving levels of accessibility and protecting parts of the common from further damage/erosion. 
10. I note that the BHS does not object to the works. I further note the measures proposed by the applicant to maintain the surface.  While I note BHS’ views on a rubber crumb surface, the application before me is for a crushed concrete/fines mix surface.  The applicant points out that similar surfacing to that proposed is used widely across the Hertfordshire rights of way network.  I am satisfied that the works, by providing a durable/hardwearing surface, will improve access for both pedestrians and horse riders, enabling use in all weathers and protecting horses from potential injury. I conclude that the works will benefit the interests of the neighbourhood and public rights of access.
Nature conservation interests and conservation of the landscape
11. The common has no special wildlife or landscape designation. The applicant explains that works are intended to, overtime, blend in with the existing soil and leaf litter and will compact down as has happened with surfacing laid on other sections of horse ride on the common in 2013 and 2019. Badly eroded sections of the horse ride are likely to be unsightly.  I am satisfied that the surfacing material proposed will help to prevent such erosion and will, once it has blended in with its surroundings, conserve the character and appearance of the common.  I have no reason to think that the works will harm nature conservation interests.
Archaeological remains and features of historic interest
12. I am satisfied that there is no evidence before me to indicate that the works will harm any archaeological remains and features of historic interest.
Conclusion 
13.
I conclude that the works will enhance horse riders’ and walkers’ enjoyment of the common and maintain its appearance and will not harm the other interests set out in paragraph 6 above. Consent is therefore granted for the works subject to the condition at paragraph 1.
Richard Holland
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� Common Land Consents policy (Defra November 2015)  





�Section 39(2) of the 2006 Act provides that the public interest includes the public interest in; nature conservation; the conservation of the landscape; the protection of public rights of access to any area of land; and the protection of archaeological remains and features of historic interest. 
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