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Chapter 1: Executive Summary
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The Penfold Review of Non-Planning Consents, published in July 2010, outlined a
number of options for changing the system of listed building consent. Government
published its initial response to the Penfold Review in November 2010. Following a
progress update on implementation of the Penfold Review recommendations, a final
implementation report on the Penfold Review was published in November 2011, setting
out a programme to:

e scrap unnecessary development consents and simplify others;

e reform the remits and working practices of the public bodies granting or advising on
development consents;

e set a clear timescale for deciding development consent applications;
¢ make it easier to apply for development consents.

The Enterprise and Regulatory Reform Bill currently being considered by Parliament
already includes some of those Penfold Review recommendations, including four
measures relating to heritage, which had been the subject of extensive previous
consultation in the context of the draft Heritage Protection Bill 2008.

However, not all of the Penfold heritage recommendations were consulted on initially,
and so Government has been considering further what else can be done to implement
the Penfold Review recommendations in relation to heritage measures, and to improve
the system of listed building consent. Additional suggestions for improvement arose
from pre-consultation discussions with heritage stakeholders in spring 2012.

Government consulted on these possible additional measures over the summer'. The
consultation closed on 23 August and a total of 432 responses were received. A list of
respondents is at Annex A. The responses will be made available to view on the DCMS
website.

In August, English Heritage also hosted three stakeholder events at which views were
invited from the industry on the proposals. This was done to ensure that as wide a
range of viewpoints as possible could be taken into account. The events were well
attended and prompted a number of discussions. English Heritage have now produced
summaries of the discussions?.

Following consideration of the consultation responses and the stakeholder events,
Government has now determined the next steps for the options outlined in the
consultation.

' htp://www.culture.gov.uk/consultations/9236.aspx

2 hitp://www.english-heritage.org.uk/about/news/consultation-improvements-lbc/
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In terms of the options within the consultation, we have decided the following:

Option 1, introducing a system of deemed consent. We do not plan to take this
proposal forward at this time.

Option 2, introducing a system of local and national class consents. We will take
this option forward and introduce the necessary legislation required to achieve this.

Option 3, introducing a Certificate of Lawful Works. We will take this option forward
in relation to proposed works, and introduce the necessary legislation required to
achieve this.

Option 4, introducing a system of accredited agents. We will take this option
forward, but seek a non-statutory route, working with industry to realise the most
appropriate way to introduce a light-touch system.

On the issue of reform of enforcement powers for buildings at risk, building on
responses received from the consultation, we will consider further what measures —
both statutory and non-statutory - are most appropriate to deal with buildings at risk

The above conclusions are explained in more detail in the following chapter. Where
possible we will seek to introduce the legislative changes required in the Enterprise and
Regulatory Reform Bill which is currently being considered by Parliament. If it is not
possible to introduce certain measures within that Bill, we will actively explore
alternative legislative possibilities.

The non-legislative provisions (i.e. accredited agents and measures aimed at removing
listed buildings from risk) will be explored in further detail during the autumn.

Government is extremely grateful for the positive and constructive way in which many
stakeholders have responded to the consultation.



Chapter 2: Options considered
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System of prior notification leading to deemed consent

The consultation set out a system of prior notification of proposals for specified types of
work to local planning authorities, who would be able to respond to the notification with
a request for a full listed building consent (LBC) application within a specified time
period, or to allow that period to lapse, with LBC thereby deemed to be granted.

Currently, listed building consent is required for any works for the demolition, alteration
or extension of a listed building which affects its character as a building of special
architectural or historic interest. This brings a wide range of works into the control
system, not all of which have a harmful or significant impact on special interest.
Submission to the local planning authority (LPA) of a simple prior notification of the
intention to carry out works to a listed building would then allow the LPA either to allow
the works to go ahead without further intervention, if they judged them acceptable, or to
require the submission of a full LBC application. Enabling LPAs to focus on applications
more likely to impact on a building’s special interest, while allowing a lighter touch for
applications with less impact, would allow better use of their resources, and would also
lighten the burden on owners and developers.

In the consultation, 157 respondents said they were in favour of this option as opposed
to 199 who were not. The reasons for these views, highlighted in consultation
responses, included the risks of introducing extra complication by creating a new and
more complicated validation process for notifications, and potentially, if too many
notifications are “called in” for full LBC, actually extending the LBC process; this would
not lead to savings of time or resource. On the other hand, the 28 day deadline for
responses was seen as too short to enable the local planning authority to ensure a
considered application of expertise to the prior notification. Cutting out opportunities for
pre-application discussions and for consultation were both suggested to be a retrograde
step. It has also been noted that it might be very difficult to define, either through
legislation or guidance, works which could be considered to have little harm to special
interest, or limited harm justified on conservation grounds, and which could be allowed
to go ahead with limited scrutiny without the danger of harm to special interest in some
instances.

Question 3 of the consultation sought to gain further information from local planning
authorities on the numbers of listed building consent applications which were approved
following amendment or with the addition of non-standard conditions. This was
intended to explore further the likely numbers of LBC applications which would be able
to benefit from a system of prior notification leading to deemed consent by virtue of
being sufficiently minor in impact, and including appropriate levels of information. Of the
responses received to this question, however, the overwhelming majority indicated that
a large proportion of LBC applications were only determined by local planning
authorities after some amendment or the application of non-standard conditions — i.e.
they would not be appropriately dealt with by means of prior notification/deemed
consent, which relies on applications receiving no additional input from the planning
authority to be acceptable. As one consultee put it, the 95% proportion of LBC
approvals cited in the consultation document has to be worked for. As another one put
it, the non-standard nature of LBC decisions reflects the non-standard nature of listed
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buildings. Many of those who responded also mentioned the close correlation between
pre-application input and the success of applications; paradoxically, prior notification
leading to deemed consent, by bypassing the pre-application route, was considered
likely to actually reduce the numbers of applications to which it is best suited.

Thus for these practical reasons, on further consideration, we concluded that this option
would be unlikely to provide any tangible benefit in relation to either simplifying the
process or clarifying the timescales. Indeed it was evident that this option may further
complicate and prolong the process; if even a small majority of applications were called
in for full LBC, prior notification would add delay and an additional layer of process.
Based on the information submitted, it seems that the numbers of applications called in
for full LBC is likely to be high. We also took into account the risk of harm to special
interest through lack of scrutiny of changes, and of incremental, unregulated change
over time.

Following further consideration of this option, we have decided not to pursue this
idea further at the moment, although we will keep this position under review.

System of local and national class consents

The consultation set out a system allowing class consents for defined works to defined
heritage assets to be issued unilaterally by a local authority. It was also proposed that
the Secretary of State, advised by English Heritage, be enabled to grant a class consent
for an area or group of assets that cross local authority boundaries for a defined class or
classes of works. A system of local and national class consents was put forward as an
alternative measure to a system of prior notification leading to deemed consent.

This option seeks to address the number of full LBC applications for works which have
neither a harmful nor significant impact on special interest. A system of local class
consents, set up by a LPA, could be used to set aside the need for an application for
LBC for a defined class or classes of works affecting a defined area or group of heritage
assets, where the extent of special interest is well understood. The Secretary of State
could be empowered to grant a class consent for an area or group of assets that cross
local authority boundaries, for instance canal networks or other infrastructure, for a
defined class or classes of works. By responding to well understood local or specific
characteristics this approach would allow a light touch for a range of works which have
minor or acceptable impacts on the special interest of known categories of listed
building. It would also reduce regulation and lift burdens by removing altogether any
requirement to make, process or consider an application.

The majority of consultation responses regarding local class consents were positive,
with 177 respondents supporting and 122 opposing. Reservations were expressed
about whether there would be sufficient depth of knowledge or information about special
interest to be able to define works which would certainly not be damaging. The variance
of detail between individual listed buildings was also cited as a concern. Doubts were
expressed as to the ability of local planning authorities to be able to devote the time and
resource needed to set up such arrangements given the continuing loss of specialist
heritage staff.
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Positive responses acknowledged the potential of this approach for clarifying and saving
time spent approving changes which did not have a detrimental impact on special
interest. Parallels were also drawn with Heritage Partnership Agreements, of which this
approach was seen as a development. They nonetheless stressed the need for good
standards and sound process in setting up local class consent, including consultation
with interested and locally knowledgeable parties such as local amenity societies.

The majority of consultation responses on national class consents were also positive,
with 176 in favour and 120 against. There was some apprehension that national class
consents would broadly define categories of work which could not comfortably apply to
listed buildings across the board. There was also concern that this approach ran
counter to the promotion of localism, and would tip the balance of considerations in
favour of unsupervised development. It was pointed out that local authorities now have
a duty to co-operate which might encourage the development of arrangements to deal
with heritage assets which crossed administrative boundaries.

In the light of this more favourable range of opinion, and potential benefits in producing
lighter touch controls, we consider that the class consents, as an optional measure for
local authorities and the Secretary of State, and based on clearly and tightly defined
areas or groups of assets and types of work, should be pursued. We are confident that
it will be possible to achieve this, and to put into place the necessary safeguards to
ensure that class consents are well drafted and drawn up accountably, including
appropriate levels of consultation. We acknowledge that they will require an input of
resources to set up, but do believe that consultants, voluntary groups or academic
bodies could also contribute to the development of local class consents.

Similar systems already operate in related areas of the law. For example, planning
permission can be granted automatically by way of a local development order for certain
categories of development and there are a number of operations affecting scheduled
monuments which have little or no material impact on the fabric of the monuments, and
for which as a result scheduled monument consent is granted automatically by means of
a class consent order. Local development orders are therefore similar to local class
consents. National class consents are similar to permitted development rights granted
nationally through the Town and Country Planning (General Permitted Development)
Order 1995 (as amended).

We now want to proceed with these proposals and introduce a system of national
and local class consents for listed buildings.

National class consents
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2.2.9 We now plan to introduce a system of national class consents whereby the Secretary of
State with responsibility could make an order to grant listed building consent for works in

a class specified in the order. This is referred to as a ‘national class consent order’.

2.2.10 We envisage that national class consents could be used in describing operational or
routine works carried out by specific organisations (e.g. works by the Canal and River
Trust for the functioning of a canal). A national class consent could specify types of
works that can be carried out to any, or a group or type of, listed buildings in that
ownership, e.g. routine or regular works which have only a minor impact on the

character of the building as a building of special interest.

2.2.11 The Secretary of State will have discretion to determine how best to create a national
class consent and what that will include. But at all times the Secretary of State will have
special regard to the desirability of preserving the relevant buildings (or their setting or
any features of special architectural or historic interest which they possess) which would

be affected by the grant of the order.

2.2.12 The Secretary of State will be required to consult English Heritage before making an

order for a national class consent.

2.2.13 We recognise that there may be some circumstances where national class consents are
appropriate for most of the country but not all. In those cases, we want to provide for
the Secretary of State and local planning authorities to have the power to direct that any
LBC granted by national class consent order does not apply to a particular area or a
particular class of listed buildings within an area. This recognises that local authorities
may want to restrict the use of a national class consent order if it is not suitable for the

character of listed buildings in their area.

Local class consents

2.2.14 We would also like to introduce a system of local class consents whereby a local
planning authority could make an order to grant listed building consent for works
specified in the order. This could include the alteration or extension (but not demolition)
of listed buildings in an area. A local class consent order could relate to specified works
in a particular area or in relation to a particular class of listed buildings, and has the
potential to increase the scope of applications for which an LBC application would not
be required. Local understanding of the characteristics of special interest would allow
greater flexibility in setting aside the need for LBC, thus potentially realising greater

savings than under a national class consent.

2.2.15 A similar system (i.e. local development orders) already operates in planning for certain
categories of development. The local authority would of course have the discretion to
revoke a local class consent order at any time should it decide that it is no longer
serving its purpose. The Secretary of State will also have the power to reject, approve
or modify an order — as well as revoke it at a later date. There was concern among
consultees that these orders be subject to rules of consultation mirroring those for LBC
applications. We are therefore providing for the Secretary of State to make an order

setting out the procedure including consultation requirements.
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Certificate of Lawful Works for listed buildings

In the consultation on improving listed building consent, we included the option to allow
local planning authorities to grant a Certificate of Lawful Works either for proposed
works to a listed building which do not have an impact on special interest, or for existing
works carried out in the understanding that no LBC was required, and confirming that
this was the case.

Works to a listed building which do not affect its character as a building of special
architectural or historic interest do not require consent. Interpretations of whether or not
consent is needed can vary between local planning authorities. LPAs are often reluctant
to give a view as to whether the work would require LBC because it is ultimately a
matter for the courts to determine and LPAs do not wish to fetter their own discretion.
Those seeking to make changes to listed buildings are sometimes required to submit a
formal application for listed building consent in order to gain certainty as to whether or
not the works in fact affect special interest. Owners and prospective developers have
expressed their desire for a mechanism allowing them to receive a simple assurance
about whether or not LBC will be required for given works. A legal mechanism allowing
a local authority to grant a “Certificate of Lawful Works” would allow formal clarification
of whether or not LBC is required, and would avoid the submission of a full LBC
application.

While some considered that clarity on the need for listed building consent is already
widely sought and gained through the pre-application process, consultees overall
agreed with the idea of introducing a Certificate of Lawful Works for listed buildings to
deal with prospective works (211 supporting, as against 85 opposing). The mechanism
was seen as mirroring arrangements already in existence in the planning system, and a
reasonable way of providing certainty to owners. Caveats expressed included the need
to ensure that the process involved was shorter and easier than applying for LBC, and
the need for a right of appeal.

There was, however, less comfort with retrospective Certificates of Lawful Works (77
supporting, as against 156 opposing), due to the complications in assessing the
evidence for what had been there before works had been done, and the contradictions
inherent in lack of a time limit for enforcement against breaches of listed building
controls. Its usefulness in the conveyancing process was acknowledged by some.
Many expressed a fear that this would encourage a culture of applicants carrying out
unauthorised works in the hope of regularising them subsequently with a retrospective
certificate.

We now intend to implement a system of certificates of lawful works for listed
buildings which can be applied prospectively.

LBC is required for works for the alteration or extension of a listed building in any
manner which would affect its character as a building of special architectural or historic
interest. The works which require consent are therefore broadly defined and
conceivably cover very minor alterations (e.g. replacement of a kitchen). The
paperwork, time and effort involved in an LBC application process can be significant and
some owners put in applications for minor or routine works — not necessarily because
there is a concern that such works would affect the special interest in the building — but
because a cautious owner seeks certainty.
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It is in light of these disadvantages that we are seeking to create a simple mechanism
that allows a person to receive written assurance from the local authority that LBC will
not be required for proposed works (i.e. prospective assurance) to a listed building.
This is the ‘Certificate of Lawful Works’. Under this mechanism, an individual who
wishes to have certainty that any proposed works for the alteration or extension of a
listed building are lawful, may make an application to the local planning authority
specifying the listed building and the works to be carried out. The application will need
to provide sufficient information to identify the listed building and accurately describe the
extent of the proposed works and give reason. A new offence will be created of
providing false or misleading information on such an application, and there will be a right
of appeal.

Accredited agents

The consultation on improving listed building consent set out a possible proposal for
independent accredited agents to make expert recommendations to local planning
authorities in the exercise of their statutory duty to determine applications. Government
is keen to expand the range of expertise involved in decision-making on LBC cases so
that decisions can be reached more quickly and effectively, while standards of
protection are maintained. Research indicates that nearly three quarters of all
applications for LBC in town and city centres are made by an agent on behalf of the
owner/tenant of the property. Pre-consultation discussions with heritage bodies and
consultancies confirmed that detailed heritage reports are often submitted to
accompany major applications affecting heritage assets. Enabling owners or developers
to commission an independent agent to offer an expert report and recommendation to
the LPA as part of the LBC application, effectively “certifying” the works as acceptable,
would be a logical next step. It would expand the sources of expert advice to local
authorities, and encourage early consideration of heritage issues in the development of
proposals. The LPA would continue to administer consultation and notifications,
including to English Heritage and national amenity societies, as at present, and
decisions would continue to be taken following current governance arrangements.

Consultation responses were overwhelmingly against this option (74 supported, as
against 266 who opposed it) and raised a number of concerns relating to the likely
objectivity of accredited agents, particularly as LBC decisions are often a matter of
judgement rather than technical assessment, and LPA conservation officers should be
seen to be neutral. They also expressed fears over the possible impacts of this
approach on local authority conservation provision. However, the approach was seen to
have some potential, particularly for bringing fresh expertise to bear on applications,
provided safeguards were in place through the accreditation system. It was
acknowledged that consultants already play a significant role in the LBC system through
advising applicants and directly advising LPAs. Having further considered this option
and taken into account the views of stakeholders, we have decided not to introduce
legislation in relation to this at the moment. We will, however, instead seek alternative
non-legislative routes.

Following further consideration of this option, we have decided not to pursue this
idea through legislative reform at the moment.

We recognise the concerns relating to this option, but do consider it is important to look
at ways to expand the resources and expertise available to local authorities in
determining LBC applications. We will therefore explore a system which is non-
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statutory and complementary to the system which LPAs use to determine applications.
As LPAs are already able to seek external expert advice, the intention of using
accredited agents is to strengthen expertise and drive up standards. A robust system of
accreditation would be established to ensure that appropriate standards of expert advice
are applied to LBC cases, and provide monitoring and enforcement of professional
behaviour. We will define and test this approach over the coming months.

Buildings at risk

As set out in the consultation on improving listed building consent, we are concerned
about the number of listed buildings which have been on the Heritage at Risk Register
for a long time. Local authorities have powers to serve Urgent Works Notices or to
pursue Compulsory Purchase Orders after serving Repairs Notices but find them
problematic to exercise. This is a disincentive for carrying out any enforcement work in
cases of listed buildings that appear to be neglected. We wish to investigate reforms to
measures available to deal with buildings at risk, which might include legislative reforms,
but could cover a wide range of measures.

The consultation therefore sought views on the reasons why enforcement powers are
not being used. The consultation asked respondents to consider whether amending the
legal powers relating to Urgent Works Notices, Repairs Notices and compulsory
purchase could be effective in encouraging authorities to pursue cases of neglect to
listed buildings. It also asked for proposals for any further changes or amendments,
including non-statutory changes, beyond those suggested, which would provide
additional benefits or improvements to protect buildings at risk.

Consultation responses revealed support for reforming legal powers relating to Urgent
Works and building Repairs Notices - of the responses on this, 169 were in favour with
25 against. The costs arising from serving an Urgent Works Notice, or arising from
compulsory purchase were seen as an inhibiting factor in pursuing buildings at risk. The
processes involved in seeking the repair of buildings at risk are seen as onerous, and as
allowing owners opportunities to evade their responsibilities, all meaning that a building
can deteriorate substantially in the time it takes to seek its repair, meaning that works
become rescue related rather than preventative by the time it is possible to carry them
out.

However, the consultation also revealed that much more and more robust evidence will
be required before it will be possible to make any proposals for reform in this area.

We now intend, therefore, to investigate further the problems which discourage
local planning authorities from using their powers in respect of buildings at risk,
with a view to identifying potential reforms, both statutory and non-statutory.
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Chapter 3: Conclusion and next
steps

The options as outlined in Chapter 2 will now be taken forward.

Those options requiring a legislative change will be introduced where possible into
existing Government Bills (i.e. the Enterprise and Regulatory Reform Bill).

Those options for which we are seeking a non-statutory solution will be explored further
by officials, in engagement with the heritage sector.

There are currently no plans to change the listed building consent rules beyond those
already outlined above.
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Leicester City Council
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Leominster Civic Society
Lewes District Council
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Lincolnshire County Council Conservation Team
Liverpool City Council
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Loughton Residents Association
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Luton Borough Council
Lutyens Trust
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Mendip District Council
Merseyside Civic Society
Merseyside Conservation Officers' Forum
Milgate Conservation Society
Mole Valley Borough Council
Much Wenlock Civic Society
National Organisation of Residents Associations
National Trust
Network Rail
New Forest District Council
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North Devon Council
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Pembrokeshire County council

Peterborough City Council

Petersfield Society

Planning and Environment Bar Association

Planning Officers Society

Planning Officers Society London

Pontefract Civic Society

Poole Borough Council

Port Sunlight Village Trust

Preston City Council

Primrose Hill Conservation Area Advisory Committee
Prince's Regeneration Trust

Protect Kent Historic Building Committee

Purbeck District Council

Putney Society

Royal Borough of Kensington and Chelsea

Reading Borough Council

Redbridge London Borough

Regency Society of Brighton and Hove

Regents Park Conservation Area Advisory Committee
Reigate and Banstead Borough Council

Rescue - the British Archaeological Trust

Ribble Valley Borough Council

Richmond and District North Yorkshire Civic Society
Richmond London Borough

Richmondshire Borough Council
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Rotherham Metropolitan Borough Council
Royal Borough of Windsor and Maidenhead
Royal Institute of British Architects
Royal Institution of Chartered Surveyors
Royal Town Planning Institute
Royal Tunbridge Wells Civic Society
Rushcliffe Borough Council
Ryedale District Council
Salford City Council
Salisbury Civic Society
Sandwell Council
Save Britain's Heritage
Scarborough Borough Council
Sefton Metropolitan Borough Council
Shaftesbury Civic Society
Sheffield City Council
Sheffield Conservation Advisory Group
Skipton Civic Society
Society for Lincolnshire History and Archaeology
Society for Protection of Ancient Buildings
Society of Antiquaries of London
Solihull Metropolitan Borough Council
South Cambridgeshire District Council
South Downs National Park Authority
South Gloucestershire District Council
South Kesteven District Council
South Northamptonshire Council
South Oxfordshire and Vale of the White Horse District Councils
South Somerset Borough Council
South Staffordshire Borough Council
South Tyneside Council
Southampton City Council
Southwark Council
Spon End Building Preservation Trust
St Albans District Council
St Edmundsbury and Forest Heath District Councils
Stafford Borough Council
Steven Bee Urban Counsel
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Stockport Council

Stratford-upon-Avon Civic Society
Suffolk Coastal District Council

Suffolk Conservation Officers' Forum
Suffolk Society

Surrey County Council

Sussex Conservations Officers Group
Tameside Metropolitan Borough Councili
Tandridge District Council

Taunton and District Civic Society
Teignbridge District Council

Three Rivers District Council

Tonbridge and Malling Borough Council
Torbay Council

Transport for London

Truro City Council

Trustees of the Tate Gallery

Tunbridge Wells Borough Council
United Reformed Church

Uttlesford Borough Council

Various West Berks amenity bodies
Wakefield Council

Wakefield Civic Society

Wallingford Historical and Archaeological Society and Wallingford Museum
Walsall Civic Society

Walsingham Planning

Wandsworth London Borough
Wareham Town Trust

Warwick District Council

Warwick Society

Warwickshire Gardens Trust

Watford Borough Council

Waveney District Council

Waverley Borough Council

Wcombe District Council

West Berkshire Council

Westminster City Council

Weymouth and Portland Borough Council
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Whitworth Co-Partnership
Wiltshire Council
Wiltshire Historic Buildings Trust
Wimbledon Society Planning Committee
Winchester City Council
Wirral Council
Witham and Countryside Society
Wokingham Society
Wolverhampton Civic and Heritage Society
Worcester Conservation Area Advisory Committee
Worcester County Council
Worcester Civic Society
Worcestershire County and District Heritage Advisors Group
Wotton-under-Edge Town Council
Wycombe Borough Council
Wyre Council
York City Council
York Civic Trust

Plus 82 individuals
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