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Taking action on climate risk 
Consultation response

We have set out below our response to the questions raised in your ‘Taking action on climate risk’ consultation. Herbert Smith Freehills LLP is a global law firm with a market leading pensions practice. We act for trustees, sponsors, insurers and reinsurers. The views expressed below are our own (and not our clients). However, we have taken account of our client's concerns, as well as those of pension scheme members and the wider industry, in formulating our response.
If you have any queries about our response, or if we can assist you as you develop this policy area, please contact Michael Aherne, Of Counsel, by email at michael.aherne@hsf.com or on 07718 963 726.

RESPONSE TO CONSULTATION 
Overview
We welcome and support the Government’s proposals contained in this consultation and recognise the need for mandated pension scheme TCFD reporting in order to drive change and ensure the largest UK pension schemes, master trusts and collective money purchase schemes are identifying and adequately addressing climate related risks. We also welcome the pragmatic, market driven approach the Government is proposing to take.
Our detailed response to the consultation questions are set out below. However, we would make the following initial comments on the proposals:
· We broadly support the schemes that have been identified as being in scope during the initial roll out of these new requirements. However, consideration should be given to whether it is appropriate to include within the scope of these new requirements schemes nearing their “end game” (e.g. within a year or two of completing a buyout or entering a consolidator), for which climate related risks are highly unlikely to impact the scheme’s ability to pay members’ benefits in full.

· It is important that the proposed statutory guidance builds upon and complements, as far as possible, the TCFD alignment guidance that has already been published by the Pensions Climate Risk Industry Group.

· In order for these measures to be effective and to avoid scheme’s adopting a “box-ticking approach” the Pensions Regulator will have a critical role to play in monitoring the quality of the disclosures published by in scope schemes and in assessing the adequacy of the steps taken by the trustees of such schemes to address climate related risks. The Regulator will need to have sufficient resources and expertise to be able to do this. It should also be prepared to name and shame schemes where the response to these new measures is deemed to be severely inadequate. Benchmarking schemes against their peers (similar to the approach of the Transition Pathway Initiative in respect of company disclosures) would also help to drive change and should be considered.

· The effectiveness of scheme reporting and of the requirements to carry out scenario analysis and to set and assess each scheme’s performance against selected metrics and targets will, to a large extent, depend on the quality and consistency of the available data and of the methodologies used to carry out such assessments. Therefore, we would urge Government to work with the Pensions Regulator, the FCA, asset managers and other stakeholders to put in place clear and consistent reporting obligations for asset managers to ensure that trustees are provided with the information they need in an intelligible and consistent manner in order to facilitate quality TCFD disclosures. The Government should also work with regulators, asset managers and relevant stakeholders to develop consistent methodologies for assessing the climate risks associated with and the impact of different types of assets, for conducting scenario analysis and for assessing a scheme’s performance against the metrics and targets which trustees will be required to select.

· It appears from the consultation paper that a key aim of the new TCFD disclosure requirements is to promote member understanding and engagement on climate related risks and to raise awareness of how their pension scheme is addressing these. If this is the case, we think that schemes should be encouraged to produce short and engaging reports for their members which summarise the key points of interest from their TCFD disclosures (this could also cover how they are addressing ESG risks more generally) because the full disclosures are unlikely to promote engagement or even to be read by most members. Consideration should also be given to how this information may influence member behaviour in the context of both DB and defined contribution schemes and the scope for this to have unintended consequences, particularly in the context of DB schemes. 


Detailed response
Question 1
We propose that the following schemes should be in scope of the mandatory climate governance and Task Force on Climate-related Financial Disclosures (TCFD) reporting requirements set out in this consultation:
a) trust schemes with £1 billion or more in net assets
b) authorised master trusts
c) authorised schemes offering collective money purchase benefits
Do you agree with our policy proposals?

Response
We agree that the initial focus of TCFD reporting should be on the largest occupational pension schemes, master trusts and collective money purchase schemes, subject to the following points:
· We would ask the Government to consider including an exemption from full TCFD reporting for schemes that have secured a buy-in of all or substantially all of their assets through the purchase of bulk annuity contract(s) with an insurer and are looking to buyout within a short period (e.g. within the next 12-24 months).  In our view, such an exemption would be justified for these schemes on the basis that there should be little to no risk of climate related factors impacting the likelihood of members receiving their benefits in full prior to the completion of the buy-out.  In addition, climate related risks could only be identified by looking through to the underlying assets backing the relevant insurance policy or policies and even then there would be very limited scope (if any) for trustees to address any risks that they identified.  Therefore, in this scenario, the focus should be on what the insurer is doing to address climate related risks (and we note the PRA requirements on insurers in this regard).  With that in mind, it would be more appropriate in such cases for trustees to, at most, be required to signpost the TCFD report of the relevant insurer(s), to the extent it is available, rather than having to produce their own separate report.
· The Government may wish to consider extending the list of in scope schemes to include those schemes where the scheme’s assets are solely or predominately invested through a common investment fund (CIF) where the assets of the CIF are above the relevant asset thresholds.



Question 2
We propose that:
a) trustees of schemes with £5 billion or more in net assets on their first scheme year end date to fall on or after 1 June 2020 are subject to the climate governance requirements from 1 October 2021 and the trustees must publish a TCFD report within 7 months of the current scheme year end date or by 31 December 2022 if earlier
b) trustees of schemes with £1 billion or more in net assets on the first scheme year end date to fall on or after 1 June 2021 are subject to the climate governance requirements from 1 October 2022, and the trustees must publish a TCFD report within 7 months of the current scheme year end date, or by 31 December 2023 if earlier
c) trustees of master trust or collective money purchase schemes which are authorised on 1 October 2021 are subject to the climate governance requirements with immediate effect, and the trustees must publish a TCFD report in line within 7 months of the current scheme year end date, or by 31 December 2022
After 1 October 2021:
d) trustees of master trust or collective money purchase schemes which become authorised are subject to the climate governance requirements with immediate effect, and the trustees must publish a TCFD report within 7 months of the current scheme year end date
e) where schemes cease to require authorisation, the climate governance and TCFD-aligned reporting requirements fall away with immediate effect, unless they remain in scope via the asset threshold on the previous scheme year end date
From 1 June 2022 onward:
f) trustees of schemes not already in scope of the requirements and with £1 billion or more in net assets on any subsequent scheme year end date:
· are subject to the climate governance requirements starting from one year after the scheme year end date on which the £1 billion asset threshold was met
· must publish a TCFD report within 7 months of the end of the scheme year from which the climate governance requirements apply
g) trustees of schemes in scope of the requirements whose net assets fall below £500m on any subsequent scheme year end date cease to be subject to the climate governance requirements with immediate effect (unless they are an authorised scheme) but must still publish their TCFD report for the scheme year which has just ended within 7 months of the scheme year end date
Do you agree with the policy proposals?

Response
We support the Government’s proposed phased approach to the introduction of these new requirements, including the timetable set out above.  
We note the Government’s proposals to base the asset test on the relevant scheme’s annual report and accounts.  Some schemes (for example, industry wide schemes such as the Electricity Supply Pension Scheme (ESPS)) report both on a “higher” scheme level and on a “lower” section level (what is termed as the “Group” level in the ESPS).  In such cases, we would recommend for consistency and simplicity of approach that the regulations apply at the “higher” scheme level and that this is clarified in the regulations to avoid any uncertainty or ambiguity.  Guidance can then make clear how governance and reporting is to be applied at the “section” level.
Whilst there clearly needs to be a cut-off if one accepts a phased approach to implementation – the Government may wish to encourage occupational pension schemes generally to voluntarily report in line with TCFD proposals as best they can (recognising that TCFD reporting can be implemented by degrees – as outlined in the draft guidance issued by the Pensions Climate Risk Industry Group) by introducing a requirement for trustees of all schemes to include in their Statement of Investment Principles whether or not they report in line with any TCFD recommendations (in whole or in part) and, if not, why not.  This would, as a minimum, require all trustees to consider whether to undertake TCFD reporting and may encourage some schemes (particularly those close to or approaching the relevant asset thresholds) to adopt full or partial TCFD reporting even though they are not required to do so.

Question 3
Subject to Government deciding to adopt any of the governance or reporting requirements proposed in this consultation, we propose to conduct a review in 2024 on whether to extend the measures to schemes with below £1 billion in net assets which are not authorised master trusts or an authorised scheme offering collective money purchase benefits, and if so how and on what timescale.
This review would be informed by consideration of TCFD disclosures by occupational pension schemes to-date, their impact, and the availability and quality of both free and paid-for tools and services.
We would propose also to review any regulations and statutory guidance which had been put in place to identify whether any of this needs to be strengthened or updated.
Do you agree with these proposals?

Response
Yes. We think that this is the right approach and agree that a review of the effectiveness and scope of the TCFD reporting process (and a decision on whether to extend these new requirements to smaller schemes) should be undertaken following the initial publication of TCFD reports by all in scope schemes.

Question 4
We propose that regulations require trustees to:
a) adopt and maintain oversight of climate risks and opportunities
b) establish and maintain processes by which trustees, on an ongoing basis, satisfy themselves that persons managing the scheme, are assessing and managing climate-related risks and opportunities.
We also propose that regulations require trustees to describe:
c) the role of trustees in ensuring oversight of climate-related risks and opportunities
d) the role of those managing the scheme in assessing and managing climate-related risks and opportunities, only insofar as this relates to the scheme itself and the processes by which trustees satisfy themselves that this is being done
We propose that statutory guidance will cover the matters in the box above.
Do you agree with these proposals?


Response
We start from the position that climate change and other climate related risks are, in principle, financial factors which, like other financial factors, trustees are required to take into account and manage in their investment decision-making.  Climate change also poses a systemic risk to pension scheme governance and continuity and these risks also need to be managed.  There is already a robust legal framework (at the heart of which are the fiduciary duties of trustees) which requires such risks to be identified, considered and (where appropriate) mitigated. 
The new TCFD reporting requirements will build on these existing legal obligations to which trustees are already subject. This should help to ensure that the consideration of climate risks is embedded into all aspects of the governance, investment and risk management processes of in scope schemes. It will also mean that the largest UK occupational pension schemes will be required to report on climate related risks in a manner that is consistent with other financial institutions and asset owners.  We consider these to be very important developments.
Ultimately, the behaviour and response of pension schemes trustees will be critical in determining whether particular schemes take appropriate steps to identify and adequately address climate related risks. In this way, the response of trustees will also be critical in helping to drive the transition, in the UK and globally, towards net zero. Therefore, we think that it is right that the onus is placed on trustees to ensure that adequate consideration of these risks is embedded in their scheme governance and decision-making processes. 
However, there remains a risk that some schemes may continue to treat compliance with these new climate related regulatory requirements as a tick box exercise, particularly if the requirements are ultimately extended to smaller schemes. Therefore, it is important that the Pensions Regulator plays an active role in assessing the quality of the TCFD disclosures made by in scope schemes and in taking proactive steps to address inadequate disclosures or trustees adopting a tick-box approach. The Regulator should also be prepared to name and shame schemes that are not taking climate related risks or TCFD disclosures seriously as this would send a powerful signal to schemes and sponsors that a failure to properly engage with this can have reputational (as well as regulatory) consequences. 
Given how critical the response of trustees will be in determining the success of these new measures, the Government ought to consider how it can promote trustee knowledge and understanding of climate related risks, their legal and regulatory obligations in this regard and also the questions trustees should be asking and the information they should be seeking from their asset manager in relation to such risks.  As part of this, the Government should consider whether these matters ought to be prescribed under section 248(5)(c) of the Pensions Act 2004 or, as a minimum, whether they should be specifically included within the relevant Code of Practice as being a component of the principles relating to the investment of scheme assets which trustees are expected to have knowledge and understanding of. 
Alongside the role of trustees, the response and behaviour of asset managers in assessing, monitoring and reporting on climate related risks will also be critical in determining the effectiveness of the proposed measures. We welcome in this regard, the FCA’s proposal to align the timeframe for introducing its own climate risk reporting requirements for asset managers with the proposals set out in this consultation. It is essential that the DWP continues to work closely with the FCA as well as HM Treasury and the asset management industry to ensure that all asset managers are taking their role in assessing and monitoring climate related risks seriously and to ensure that they are providing consistent and good quality information to their pension scheme trustee clients. 
To assist with this it is likely that a lot more work will need to be done to ensure the consistency (and comparability) of information provided to schemes by asset managers (given that this is the information that will ultimately be used to prepare a scheme’s TCFD disclosures). Asset managers would also be helped if trustees were asking for the same, or broadly similar, information because, at present, as we understand it asset managers are being inundated with a large volume of requests for information from schemes with, in many instances, schemes asking for different information and in varying formats. This is creating a lot of unnecessary work for asset managers and will ultimately feed through to the fees that they are charging their pension scheme clients.
In addition, in relation to the proposed new governance obligations and duties (as distinct from any associated disclosure obligations) we presume you will be cognisant of the need to ensure that these are consistent with the existing legal, statutory and regulatory framework in relation to the investment of pension scheme assets.  In particular, we would ask you to be mindful of how the new requirements fit with the existing statutory restrictions in respect of the delegation of trustee investment decisions and/or the exclusion of liability for the performance of investment functions under sections 33 and 34 of the Pensions Act 1995.
Finally, we agree that the general governance regime for occupational pensions schemes (and associated statutory Code of Practice) needs to be consistent with and recognise any new TCFD governance and reporting requirements so as not to create a double administrative burden for in scope schemes.  

Question 5
We propose that regulations require trustees to identify and disclose the climate change risks and opportunities relevant to their scheme over the short, medium and long term, and to assess and describe their impact on their investment and funding strategy.
We propose statutory guidance will cover the matters outlined in the box above.
Do you agree with these proposals?

Response
Yes, we agree with the proposed disclosures that trustees will be required to make in relation to climate change risks and opportunities and we welcome the proposal to support these with statutory guidance. Amongst other things, we think that the guidance needs to cover:
· the levels at which the identification and assessment of risks and opportunities should be carried out in the context of DB master trusts and industry wide schemes, such as ESPS and the Railways Pension Scheme (particularly where the relevant “section” or “Group” is well below the relevant threshold test)
· how schemes with predominantly liability matching investments should assess climate related risks (particularly where assets such as bonds and gilts are issued by financially strong issuers with potentially weak carbon impact or Paris alignment scores – e.g. US Treasury bonds)
· the extent to which trustees are required to “look through” investments such as private equity, hedge funds and bulk annuity policies when analysing and setting their strategy and then subsequently reporting on scenario analysis and metrics, and
· how the points above apply in relation to conducting scenario analysis and reporting on greenhouse gas emissions or alternative metrics.
In addition, we think that it is important for the Government to clarify the purpose of the TCFD disclosures in its consultation response and the statutory guidance. In particular, is the purpose of the disclosures:

· to change trustee behaviour and to ensure that they are considering climate relate risks as part of their governance, risk management and investment decision-making processes
· to promote transparency and to expose the trustees to scrutiny from regulators, pressure groups, the media and a select few activist members, and/or
· to promote member understanding and engagement on climate related risks and how their pension scheme is addressing these?

If the purposes behind the new TCFD disclosure requirements includes the latter (i.e. member understanding and engagement) it is important that the Government considers the following:

· although the proposed reporting requirements will lead to schemes producing reports that may be useful for regulators, pressure groups and the media they will not be easy for the vast majority of members to digest. As such, they are unlikely to promote member understanding or to promote member engagement around how their scheme is addressing to climate related risks. Therefore, if this is a goal of these new requirements we think that schemes should be encouraged to produce short and engaging reports for their members which summarise the key points of interest from their TCFD disclosures (this could also cover how they are addressing ESG risks more generally).

· it is important that the Government recognises the difference between DB and DC schemes and the role of members in each. In a DC context, where members can (usually) choose how their funds are invested and where they have scope to change the amount they contribute we can see the merits of informing members of their scheme’s approach to climate related risks and the relative climate related impact of different investment options. However, in a DB context members do not have a say over how the scheme’s assets are invested and this needs to be made clear in any statutory guidance. In addition, the Government needs to consider whether requiring certain disclosures may drive unwanted behaviour such as encouraging some members to transfer out of DB schemes (and potentially exposing them to pension scams) and/or causing some members to put pressure on their scheme’s trustees to take account of their own particular views on climate or ESG related matters in circumstances where the trustees are unable to take these into account due to their overarching investment duties. 

Having said this, it is important to recognise that scheme members cannot drive change in the way that a company’s shareholders can, given that, in the context of a DC scheme they have, at best, limited control over how their funds are invested and, in the context of a DB scheme, they have no control at all. Therefore, whilst we recognise the opportunity that greater reporting on climate related risks presents to engage members on these issues, and on ESG issues more generally, we do not think that this will be the primary driver of change in this area. 

The key driver of change will be how trustees and asset managers respond to these new requirements. Scheme sponsors and regulators have a crucial role to play in supporting this. In our experience, scheme sponsors play a critical role in helping to push trustees in the direction of taking ESG risks, including climate related risks, seriously. Robust monitoring of compliance with and robust enforcement of these new requirements (and those applicable to asset managers) by the Pensions Regulator and the FCA will also play a critical role in changing behaviour.

Question 6
We propose that regulations require trustees to assess the resilience of their assets, liabilities and investment strategy and, in the case of defined benefit (DB), funding strategy, as far as they are able, in at least two climate-related scenarios, one of which must be a 2°C or lower scenario and to disclose the results of this assessment.
We propose statutory guidance will cover the matters outlined in the box above.
Do you agree with these proposals?

Response
We support the rationale behind requiring schemes to carry out scenario analysis but expect that this may well prove to be the most challenging element of the new requirements for pension schemes (and asset managers) to carry out and to produce high quality, meaningful disclosures in relation to this, at least in the early years while the methodology, expertise and data required to support this is developed.  
We also agree that, at present, quantitative scenario analysis is a rapidly developing area and as such a prescriptive approach to such disclosures would not be desirable. Consequently, we support the proposal to qualify the need for trustees to carry out scenario analysis, at least initially, so that they only need to do so “as far as [they] are able”.
We presume that the Government’s hope is that the largest schemes will drive and develop best practice in this area. Whilst we can see the rationale for this, we think that it is important that the DWP, the Pension Regulator and the FCA monitor and work closely with the in scope schemes, investment consultants, asset managers and cross industry groups to develop relevant guidance and to ensure a degree of consistency between the approaches to scenario analysis adopted by different asset managers and consultants and to ensure that the related disclosures are meaningful, high quality and, as far as possible, consistent and comparable.
Our expectation is that most schemes will directly or indirectly rely on their asset managers and/or investment consultants to carry out the scenario analysis and to monitor the scheme’s metrics and targets. As such, we recommend the DWP works closely with the FCA and the Pensions Regulator to ensure disclosure obligations on asset managers and investment consultants are, as far as possible, consistent with those applicable to pension scheme trustees.
In respect of assessing the impact of climate change scenarios on the sponsor covenant we think that it is important that sponsors are consulted on any proposed disclosures that are due to be made by their scheme, so that the sponsor is aware of the planned disclosures in advance (and has an opportunity to comment on them) and to avoid inconsistency with the sponsor’s own TCFD disclosures. In our experience, sponsors are often a key driver behind their scheme adopting a more proactive approach to ESG considerations, including climate related risks, particularly where sponsors have themselves adopted their own ESG policies and targets and where sponsors are concerned about the reputational damage that they could suffer if their scheme is not seen to be taking these risks seriously. Consequently, it is important that DWP and the Pensions Regulator promote a collaborative approach to climate related risks and disclosures between schemes and sponsors. 
With this in mind, it is also important that suitable protections are built into the TCFD disclosure regime for pension schemes to prevent the publication of any proprietary or commercially sensitive information related to the scheme’s sponsor which may have been used in the preparation of any scenario or covenant analysis.  

Question 7
We propose that regulations require trustees to:
a) adopt and maintain processes for identification, assessment and management of climate-related risks
b) integrate the processes described in a) within the scheme’s overall risk management
We also propose the regulations require trustees to disclose:
c) the processes outlined in part a) above
We propose statutory guidance will cover the matters outlined in the box above.
Do you agree with these proposals?

Response
Yes, we agree that climate related risks should be fully integrated into a scheme’s risk management framework. In this context, it would be helpful for the statutory guidance to set out the extent to which trustees can/should delegate day to day risk monitoring of climate related investment risks to their asset managers and/or fiduciary managers and what steps trustees should take to assess how effectively their asset managers and/or fiduciary managers are performing this role. The guidance should also cover how trustees should report the outcome of this assessment.

Question 8
We propose that regulations require trustees to:
[bookmark: _GoBack]a) select at least one greenhouse gas (GHG) emissions-based metric and at least one non-emissions-based metric to assess the scheme’s assets against climate-related risks and opportunities and review the selection on an ongoing basis b) obtain the Scope 1, 2 and 3 GHG emissions of the portfolio, and other non-emissions-based data, as far as they are able c) calculate and disclose metrics (including at least one emissions-based metric and at least one non-emissions-based metric) used to quantify the effects of climate change on the scheme and assess climate-related risks and opportunities
We also propose in regulations that trustees be required to disclose:
d) why the emissions data that is estimated does not cover all asset classes, if this is the case
We propose that trustees will not be mandated to use a specific measure to assess the effects of climate change on the scheme’s portfolio.
We propose statutory guidance will cover the matters outlined in the box above.
Do you agree with these proposals?

Response
Whilst we recognise the rationale behind these proposals, in order for these metrics to be meaningful, it will be important that asset managers and investment consultants adopt, as far as possible, a consistent approach and use consistent data sources to assess a scheme’s performance against these metrics. Otherwise, it will be impossible for stakeholders to carry out a meaningful comparison between scheme or to understand what impact any one scheme is having and/or how any decisions taken by a scheme’s trustees are impacting its performance. We think that the DWP, the Pensions Regulator and the FCA will need to take a lead in helping to develop and ensure this consistency.
In addition, before the regulations are finalised we would ask the DWP to consider whether requiring schemes to adopt and measure their performance against these metrics is appropriate for all in scope schemes, such as schemes that are due to buy-out or wind-up in the near future.


Question 9
We propose that regulations require trustees to:
a) set at least one target to manage climate-related risks for one of the metrics trustees have chosen to calculate, and to disclose those targets(s)
b) calculate performance against those targets as far as trustees are able and disclose that performance
We propose statutory guidance will cover the matters outlined in the box above.
Do you agree with these proposals?

Response
Yes, we recognise the rationale behind the proposal for schemes to set climate related targets. However, as with the climate-related metrics, in order for the targets to be meaningful, it will be important that asset managers and investment consultants adopt, as far as possible, a consistent approach and use consistent data sources to assess a scheme’s performance against these targets. Otherwise, it will be impossible for stakeholders to carry out a meaningful comparison of schemes, to understand what progress a scheme is making against its targets (particularly if the methodology changes over time) or how any decisions taken by a scheme’s trustees are impacting its performance. Once again, we think that the DWP, the Pensions Regulator and the FCA will need to take a lead in helping to help develop and ensure this consistency.
In addition, before the regulations are finalised we would ask the DWP to consider whether target setting is appropriate for all in scope schemes, such as schemes that are due to buy-out or wind-up in the near future. 

Question 10
We propose that, for all schemes in scope:
a) the trustees should be required to publish their TCFD report in full on a publicly available website where the report is accessible free of charge
b) the trustees should be required to include in the Annual Report and Accounts a website link to the location where the full TCFD report may be accessed in full
c) the trustees must notify all members to whom they must send the annual benefit statement of the website address where they can locate the full TCFD report – this must be set out in the annual benefit statement
d) the trustees should be required to report the location of their published TCFD report to the Regulator by including the corresponding website address in their scheme return
e) the trustees should also be required to report the location of their published Statement of Investment Principles (SIP), Implementation Statement and excerpts of the Chair’s Statement by including the corresponding website address or addresses in their scheme return
Do you agree with these proposals?
Is there a better way to notify members of where to find this information?
For example, for DB schemes, might the summary funding statement required by regulation 15 of the Disclosure Regulations be a more appropriate way to signpost members to this information?

Response
Yes, we agree that it is important for the success of the proposed TCFD regime for schemes to make their TCFD reports publically available (and not just available to scheme members).  Public disclosure will allow a higher degree of scrutiny and accountability of the actions taken by trustees.  
Public disclosure is also likely to stimulate sponsors to take a much more proactive approach in respect of how their pension schemes manage climate related risks, particularly where their might be a concern that the trustees approach is not aligned to that of the sponsor.  Our experience generally is that those pension schemes which have already made steps to report in line with TCFD have done so following proactive encouragement from the scheme sponsor.
As noted above, we consider that relevant safeguards should be introduced to protect against the publication of confidential or commercially sensitive information (particularly in respect of listed sponsors).
In addition, these proposals suggest that one of the primary purposes behind the new TCFD disclosure requirements is to promote member understanding of and engagement with how their scheme is taking account of and addressing climate related risks.  In light of this, it is important that the Government considers the following:
· Although the proposed reporting requirements will result in scheme’s producing reports that may be useful for regulators, pressure groups and the media they will not be easy for the vast majority of members to digest. As such, they are unlikely to promote member understanding or to promote member engagement around how their scheme is addressing to climate related risks. Therefore, if this is a goal of these new requirements we think that schemes should be encouraged to produce short and engaging reports for their members which summarise the key points of interest from their TCFD disclosures (this could also cover how they are addressing ESG risks more generally).
· It is important that the Government recognises the difference between DB and DC schemes and the role of members in each. In a DC context, where members can (usually) choose how their funds are invested and where they have scope to change the amount they contribute we can see the merit of informing members of their scheme’s approach to climate risk and the relative climate related impact of different investment options. However, in a DB context members do not have a say over how the scheme’s assets are invested and this needs to be made clear in any statutory guidance. In addition, the Government needs to consider whether requiring certain disclosures may drive unwanted behaviour such as encouraging some members to transfer out of DB schemes (and potentially exposing them to pension scams) and/or encouraging some members to put pressure on their scheme’s trustees to take account of their own particular views on climate or ESG related matters in circumstances where the trustees are unable to take these into account due to their overarching investment duties.

Question 11
We propose that:
a) The Pensions Regulator (TPR) will have the power to administer discretionary penalties for TCFD reports they deem to be inadequate in meeting the requirements in the regulations
b) there will be no duty on TPR to issue a mandatory penalty, except in instances of total non-compliance where no TCFD report is published
c) in all other respects, we propose to model the compliance measures on the existing penalty regime set out in regulations 26 to 33 of the Occupational Pension Schemes (Charges and Governance) Regulations 2015
d) failure to notify members via the Annual Benefit Statement or to include a link to the TCFD report from the Annual Report will be subject to the existing penalty regime set out in regulation 5 of the Disclosure Regulations
Do you agree with this approach?

Response
We support the proposed approach to enforcement and, in particular, the fact that the Pensions Regulator will be given discretion over whether or not to issue fines for non-compliant reporting. Having said that, we would make the following general comments in relation to the enforcement of the new regime:
· The Pensions Regulator will need additional resources (and, therefore, budget) and to enhance its expertise on climate related risks and TCFD reporting in order to effectively monitor and enforce these new requirements.  Each case worker will need to have a clear and consistent understanding of what “good” TCFD reporting looks like for each relevant scheme.  We consider that monitoring and enforcement will be most efficiently undertaken through the current 1-2-1 supervisory level (and we assume the majority of the schemes in scope will already have individual supervisors).  
· In our view, a system of fines alone will not be as effective as publically benchmarking the quality of scheme disclosures and approaches.  We would therefore recommend DWP and the Regulator explore the feasibility of developing a scoring or ranking system for pension scheme TCFD disclosures (similar to that developed by the Transition Pathway Initiative for listed companies).  Given the limited numbers of in scope schemes and the guidance which will be developed it should be possible to develop such a system and it would assist the Regulator in concentrating its resources on those lower performing schemes. Publication of a clear and straightforward scoring system would also quickly help members, sponsors, the media and activist groups to identify which schemes are performing well and which schemes are not adequately addressing climate related risks. The Regulator should also be prepared to name and shame schemes that are seriously underperforming or that are merely adopting a tick box approach.
As well as focusing on compliance by the in scope schemes themselves, the Regulator will also need to work closely with the FCA to ensure that all asset managers are complying with their obligations and that they are providing good quality information to trustees and, as far as possible, in a consistent manner, given that trustees will be reliant on the information provided by their asset managers to produce their TCFD disclosures. 
How robustly these new requirements (and the corresponding requirements on asset managers) are enforced by the Pensions Regulator will play a critical role in determining the success of these measures.


Question 12
Do you have any comments on the new regulatory burdens to business and benefits, and wider non-monetised impacts we have estimated and discussed in the draft impact assessment?

Response
No comment.

Question 13
Do you have:
a) any comments on the impact of our proposals on protected groups and how any negative effects may be mitigated?
b) any evidence on existing provision made by trustees in response to requests for information in alternative accessible formats
c) any other comments about any of our proposals?

Response
No comment.


Contact
If you have any queries about our response, or if we can assist you as you develop this policy area, please contact Michael Aherne, Of Counsel, by email at michael.aherne@hsf.com or on 07718 963 726.
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